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ABWAB—Delivery of goat and ffhee annually to 
landlord in addition to rent-, stipulation re- 
lating to, in mourasi mokurari kabuliyat, 

See Putni' Begulation. BAM TABAN 
TEWABY V. SH. KUMEDA DASSEE ... S84 
AGGSOUNTS,. Suit lor. against a rent-collecior 
-^-Omission to render accounts when 
amounts to ]\efasal— Limitation. See Suijb 
for accounts. PBAM BAM MOOKEKJEK 
V, MAHABAJ KUMAB JAGADISH NATK 
BOY • ... ... ... ... 61 

ACKNOWLEDGMENT as son by a Mnliome- 

* dan. See Mabomedan Law. SYED HA ill- 

BAB BAHMAN CHOWDHUBY v. S^]D 
ALTAF Am CHOWDHUBY t.. ... 81 

ACT XI of 1859, se^s. 2 and .3. See Bovoinio 
■Sale law. • • 

ADOPTION by Sudra—Partition among adopt-, 
ed son and after-born sons—Sbares if equal 
— -Dattaka Cbandrika, authority of, in 
Southern India and Bengal. $ee under 
Hindu law. ABUMILLI PEBBAZC' v. 
ABUMILLI SUBBABAYADU 

^ , proof of. See Hindu law. 

JAGANNATH MABWARI v. m, 
CHANDNI BIBI 

ADVEBSE POSSESSION by co-owner-Evi- 
dence necessary to .establish such adverse 
possession— Co-owner not precluded from 
showing his possession adverse— Special evi- 
dence necessary in such casee— Conditions 
to be fulfilled where fio notice given— 
Presumption that co-owner’s u«er not 
adverse— Substantial building by co-owner, 
if adverse user— EqjuJty in his favour, on 
partition.] In order to establish adverse 
possession as between co-sharers there niu.st 
be evidence of an open assertion of,, a 

• hostile title by one of them to the. klTdw- 
kdge of the others; mere non-partici- 
pation in the profits by one party and ex- 
clusive occupation by the other is not con- 
plusive. If possession may be either lawful 
or unlawful, it must, in the absence of evi- 

• dence be assumed to be the former, and 

until something of which the other 

co-tenants must take notice and which indi- 
cates the contrary, the possession taken 
and held by one ocHtsnant is the possession 
in law of all thb co-TOnt|nt8 Ahd not adverse ' ’ 
to any of them. AB^mh Hie .possession, ■ 

• of one co-tenant is;4^||pdeem adverse to 
the other co-tenqi^ts wft ^^istence., of the 
relation of eo-teii|litt5ibe8 hoi pre%4e hue 
co-tenant from establishing an advelse pos- 
session in fact v^iagainst Ae other co- 
tenants and thoui^.tliib ^tenant enters in 
the fiM instance Mthout Maiming cidverse- 
ly his possessloh afterwards may become 
adverse. ^ Tho dvidenoe^to show adverse pos- 
sesdon by .piw so-mnant' nihst be much 

^clearer than 'stranirers to the title 

aPd the dibstild intc^ of - po-tenant in 

' possessidh, mudt be ui^uivpcnl 

^ conduct. Bnt the ouStev bf ' the* other 
“ tenante in order to, render; the 

advene need not be by tiolenoe or ibtimi- 
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ADVEBSE POSSESSION-contd. 

• dating expulsion or repulsion; nor need 
notice of the adverse holding be actually 
brought home to the other oo-tenants by 
personal or iSormal communication; it is 
Buffloient if the contrary is not proved that 
^ the circumotanoes ehow that such know- 
ledge may reasonably be presumed. If no 
noHco is giyen to the co-shurer of the denial 
of his rignt- the dccupatit iriust nuiko his 
possession so visibly hostile and notorious 
und so apparently exclusive niid adverse as 
lo justify the iiifcreuco of knowledge on the 
part of the oo-owifer sought to be oust oil 
and of laches if he fails to discover and 
assert his rights. The erection .of a sub- 
stantial building on joint property by one 
co-owner cannot be regarded as conclusive 
evidence of oulter. If a joint tenant has 
in good faith effected valuable improve- 
ments upon the common property at his 
^ cwn expense, equity takes that fact into 
consideration up6n a partition and in some 
1 suitable way makes an allowance to hini 

therefor, in addition to his rateable sjhiare 
of the property. JAGANNATH MABWABl 
5 V. RM. CHANDNI BTBI ... ... 68 

* against co-owners of 

Joint property.} The possession by one co- 
owner is not presumed to be adverser to the 

* others but j.s ordinarily lipld to* bo Lv the 

benefit of all. The pos‘*eHjjion of ono jomt 
tenant is the possesihion of all and there can 
be no disposse.ssjon by one joint tenant in 
the absence of an assertion of a hostile 
title by him to the knowledge ^of the other 
joint tenants sought to be excluded from 
the joint tenancy. JOY NARAIN SEN 
UKIL V. SRIKANTHA ROY . ... 206 

Question of mixed 

fact and law— Acts necessary to constitute 
adverse possession of^^one co-owner against 
another-<^Oustsr, proof of— Principle, if 
api^ies to co-owners, not members qf a 
family.] The question of adverse possession 
is a mixed question of fact and law. The 
facts found by the Judge must be accept- 
ed but the ooiAlusion drawn from them, 
namely whether the possession was adverse 
or not, is a question of law. Lachameswaf 
Singh v. Manawar Hotsein, L. B. 19 I. A. 

46: 9, c. I. L. B. 19 Cal. 253 (1891). Ram 
Gopal V. Shamskhaton. L. B. 19 I. A. 228: 
s. c. I. L. B. 20. Cal.* 98 (1892), Chintamoni 
Tramanik v. Hrldav Nath Ramlla, 29 C. L. 

J. 241 (1913) an^ Balaram Gurla v. Syama 
^ Charan Mandal, 240. W. N. 1057: s. c. 33 
C. L- y* 344 (1900). To prove dispossession 
of one co-eharer by another, it must be 
shewn that there was exclusion or ouster to 
the knowledore of the fif)rmer and this prin- 
ciple is applicable to all cases of co-owni»rR 
and is not confined to cases v^ere the co- 

• owners were persons who at one time had 
. formed members of a family. The nosses- 

Sion of one co-owner is < the possession of 
J aQ for the nurpose , of limitation. There 
lOan be no diepomseibn by one joint tenant 
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in the absence of an assertion of a hostile 
title by him to the knowlcdffo of the other 
joint tenants sought to be excluded from 
the joint tenancy and if no notice is given 
to the oo-sharer of the denial of his right, 
the occupant must make his possession so 
visibly hostile and notorious and so ^ 
parently exclusive and adverse as to justify 
the inference of knowledge on the- part of* 
the co-owner sought to be ousted and of 
laches if he fails to discover and assert his 
rights. Jagannath Marwari v. Chandni 
Bibi, 26 C. W. N. 65 (1921) and Joy Narain 
Sen V. Srikantha Ray, 26 C. W. N. 206 fl921) 
approved. JOOENDRA NATH MXJKllER- ‘ 
JEE V. JOGBNDRO NATH BHATTA- 
CHERJEE kc *•* 890 

ALLUVION— Lanka formed in the Godavari— 
Accretion— Concurrent findings of Hact— 
Graduai, siow. and imperceptibie.” test 
how appiicabie to Indian rivers.] A lanka 

formed by alluvion in the river Godavari 
was claimed bv the Maharajah of Viziana- 
gram as being an accretion to his pre- 
existing land. This claim i^s denied by the 
Government on the ground that the lanka 
was a vertical accretion to ^che bed of the 
river: Held— That both the lower Courts ^ 
had found as a fact that. the lanka was 
lateral extension of the Maharajah's pro- 
perty and the Board saw no reason to dis- 
sent from their findings. Held, also— That 
the question whether the accretion was 
‘‘gradual, slow, and imperceptible" had not 
been raised in the pleadings or issuer and 
it wan doubtful whether the contention 
could ‘bo raised now. On the assumption 
that it could. Held— That the accretion was • 
“gradual, slow,, and imperceptible." In 
the English rule which provides that all 
accretions must bp "gradual, slow and im- 
perceptible " the words " slow " and “ im- 
perceptible " are only qualifications of the 
word gradual and this word with its 
qualifications only defines a test relative 
to the coudi lions* to which it is applied. 

The actual rate >of progress necessary to 
satisfy the rule when used in connection 
witlx English rivers ‘ 4 s not necessarily the 
same when applied to the rivers of India. 

THE SECRETARY OP STATE FOR 
INDIA IN COUNCIL v, SET PUSAPATI 
VTZTARAMA GAJAPATHIRAJU. RAJA 
OP VIZTANAGRAM ... , .348 

AMENDMENT of plaint when should be al- 
lowed. See Civil Procedure Code, Or. VI, 
r. 17. GYANENDRA NATH CHAKRA- 
VARTI V. PABESH NATH PAL ... 73 

ANCESTRAL and new business of a Hindu 
joint family. See Hindu law. SANYAST 
CHARAN MANDAL KRToHNADHAN 
BANBEJI ... ^ ^954 

APPEAL-Onue on Appellant to show error In ^ 
judgment appealed from.] The burden of 
showing that the judgment appealed from 
is wrong lies on the Appellant. NABA- 
KTSHORE MANDAL v. UPENDBAKISH- 
ORB MANDAL 822 

ASSAM LAND ^ AND REVENUE REGULA- 
TION (I of 1886), s. 97, partition of an 

' estate, the lands of which, in whole or in 
part, are joint with those of other estates— ^ 
Jurisdiction of Revenue Courte—Sec. 96, 


ASSAM LAND & REVENUE REG.-concId. 
imperfect partition— Mode in which lands 
of an estate are held, if material to the * 
iurisdiction of Court to effect partition— 
Modus operand! of partition— Interpretation 
of statutes— Sec. 154, jurisdiction of Civil 
Courts.] Plaintitfs brought a suit for de- 
claration that an order for partition of an 
estate made by the revenue authorities was 
without jurisdiction and was consequently 
inoperative in law <on the ground that some 
of the lands# of the estate sought to be 
partitioned were joint with the lands of 
other estates, and the revenue authorities 
were not competent under the Assam Land 
and Revenue Regulation, 1886, to effect 
partition of lauds included in several 
estates: Held— That sec. 97 of the Regula- 
tion confers upon every recorded proprie- 
tor of a permanently settled ostqto, subject 
to the qualifications specified theiein, the 
right to claim a partition of the estate. 

It ^Diakes no reference directly or by im- 
plication, Co the mode in which the lands 
of the estate are held. «Tho duty is im- 
posed upon the Revenue tJourt to effect a 
partition of an esthte on an applic.ation by 
"a person competent to claim partition 
under sec. 97. The first step in the per- 
formance of that duty is to assertain the 
lands which constitute^ that estate. To. 
carry out this preliminary step, it may 
conceivably be necessary to have recourse 
to an ancillary measure, namely, to effect 
a partition of the joint lands of the several 
estates and thereby to ascertain the lands 
which belongs to the estate under parti- 
tion. It is a well-known rule of interpre- 
tation of statutes that where a statute 
confers jurisdiction, it impliedly grants also 
the power to do^ such acts, adopt such 
measures, and employ such means . as are 
essentially necessary to its execution. 
Abdul Khalek v. Abdul Khalek, I. L. R. 

23 Cal. 514 (1896), Sarat Chandra v. Prokash 
Chandra. I. L. B. 24 Cal. 751 (1897) and 
Brajendra Klshore v. Kalikumar, I. L. R. 

4(6 Cal. 236 (3918), referred to. It cannot be* 
maintained that the joint lands should 
first be divided by a Civil Court, as then^ 
tbe result would follow that the Civil 
Court would in essence be called upon to 
constitute atf* estate for the purpose of 
partition under sec. 97 and consequently to 
deal with a matter which affects the Gov- 
ernment revenue and is excluded from its 
jurisdiction by sec. 154 (1). (f) of the Re- 
gnloHon. Gouri Krishna y. .Sabananda, T. 

L. R.. 32 Cal. 1036 (1905). distinguished. 
YARTN ATT MIRDHA v. RADHAGOBTNDA 
CHOWDHURI 

ASSIONMENT. of if per- 

missibb. See Transfer dr ^Property Act. 
JEW AN RAM v, RATAN GHAND KISSEN 28.i 

AWARD of arbitrators. See Civil Procedure 
Code, Rch. TI. BINAYARDAS ACHARYA 
CHOWDHURY v. SASHI BHUSAN 
CHOWDHURY ... ... ... 801 

BANXATI BRTT of Oudht-Rirtias. If haye 
under-proprietary right*) In , Ondh. there 
- exist various kinds of birte, the « incidents 
ofie&ch of which differ from those of others. . 
' 9 ho; Pdttah of the birtiat in this case ex- 
pf^ly declared that Gie grantor had given 
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land of the village to the grantee to get 
it cultivated and populated. It was for the 
parpo.se of clearing the jungle, making the 
land fit for cultivation and bringing in 
raiyats which carried with it the duty of 
sinking wells. The birt-holder was to en- 
joy it free for five or six years,. A com- 
paratively small but gradually ascending 
rent was fijn^ed for the years 1210 to 1214 
in proportion to the increasing productive- 
ness of the soil. After 1214. he was to pay 
revenue to^ the sarkar prevalent in the 
Taluqa and take tho daswant prevalent in 
the Taluqa, the daswant being q, deduction 
in the nature of a rebate. The rent of the 
tenure could not be capriciously enhanced 
by the Taluqdar as the assessment of the 
jama was lb be in accordance with the rate 
prevalent in the Taluqa: Heldj in view 
of the above and other circumstances of 
the ,case, ih^t the Judicial Oominissioners 
were right in holding that the grantees hajJ 
under-proprietary • right in the village. 
RAJA MOHAMMAD ,ABUL HASAN* 
KUAN V. LACHMI NARAIN ... 

UENGAL MUNICIPAL ACT (III of 1884, B. 

C.), s, 15| cl. (2) assessment of income tax 
upon the joint income of father and son as 
members of joint family, if entitles both 
of them to bo voters— Cl, (3), son living 
with’ father, if a qualified voter as occupy- 
ing a holding.| The incomo of a father and 
his son, as members of a joint Hindu 
family, were jointly assessed for purposes 
. of income tax. The son brought a suit ior 
a declaration that ho was a qualified voter 
under sec. 15, cl. (2), of the Bengal Muni- 
cipal Act because he was assessed to income 
tax. and under cl. (3). bfioause he was ^ 
graduate and occupied • a holding along 
with his father; Held— That the income ot 
both the father and tlie son having been as- 
sessed. both of them were qualified to claim 
to be a voter under cl. (2) of sec. 15. 
Narendra Nath Sinha v. Nagendra Nath * 
Biswas, I. L. R. 38 Cal. 501 (1911), distin- 
guished. Prom the more fact of a person 
living with another individual occupying 
holding by reason of some connection with 
OP relation to him, such as son or servant, 
he canndt be considered to be a person 
occupying a holding within the meaning of 
the section. Hence the son was not quali- 
fied to be a votqr under cl. (3) of the^ sec- 
tion. Ambfkq Churn Mozumdar v. Safish' 
Chandra Sen, 2 C. W. N. 689 (1898), fol- 
low^. Maodonelf V, Dickson, 16 R. 143 and 
Gobinda Chandra Gatijuly v. KaUas Chan- 
•dra Sanyalv* fMm (1966), referred 

CHAIRMAN m . PARIDPUR 

MUNICIPAIilTf ^ ... 412 

'' Cfrcumctances and property *'wlthln ^*the 
the Municipality/’ meaning of-^Municipal 
asseisment brt tea companies, whose gardens 
outside tfie MiifMcipallty. 


and market Jdy outsh 

■ " - ■ ime to partk 

/.l^veral cbmjairies vlife 

•were joint {Mupapts of one hafdlng,,>f| 
ultra vire^^c* 87 (d), defect tn M ® 
meet . Ilsib If H.^itratet the atcelnme 
Certain Tea Coibpaniee. whose hea^ biff 


when the dale prpceedi alone imme ; 
\rimrt the Muii|c1p|i|ity; legality 0 
rate amsemefit dn several oompaii 
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were in one building in the town of 
Jalpaiguri, had their gardens outside the 
Municipal limits, and the tea was sent 
direct from there to Calcutta and sold there. 
The sale proceeds usqd to be sent to a 
Bank in the town of Jalpaiguri, which . 
placed the amounts to the credit of the 
jL'espective companies after deducting ad- 
vances. etc., and the not amounts were ul- 
timately distributed as dividends amongst 
share-holders. The Jalpaiguri Municipa- 
lity separately assessed each of the said 
compdhies with a personal tax at the 

* maximum rate on the basis of the income 
received at the Jalpaiguri Bank from the 
sale proceeds of tile tea. The assespnent 
list, however, which was prepared under 
sec. 87 (d), omitted to show the income 
upon which the tax was imposed, as ought 
to have been shown* according to tho pro- 
visions of the section: Held— That the 
" nircumstances and property ** of a per- 
son depended upon what he got or upon 
what he spent within the Municipality. In 
the present cahso though tho original 
source of theo income may bo outside 
the limits of tho Municipality, tho 

^ entire incomo is brought to bo spent 
and enjoyed within the Municipality. 
Tho proceeds of the sale of t^a de- 
posited in the Bank at Jalpaiguri, 
aro '' the circumstances and property cf 
the companies, i.e., their "means and pro- 
perty V within the Municipality, irnspc'- 
tive ox questions as to whence tho incciuo 
accrues and so forth, and funiisli a ju'-t 

, measure of their liability under sec. 85 (a). 
Deb mirayan v. Chairman of ' Baruipur 
Municipality, I. L. R. 39 Cal. 141 (1911): s. 
ft, I. L. R. 41 Cal. 168; 17 C. W. N. 1230 
(1913) and Kameswar Prosad v. Chairman 
of Bhabua Municipality, 1. L. R. 27 (M. 

849 (1900), and several other cases referred 
to. The tax imposed was the tax upon 
persons contemplated by ^ sec. 85 (a) and 
not the tax upon holdings presflribed by 
sec. 86 (b). Sec. 85 cannot be limited 
ill its application to a oaso where only mk' 
person occupies an «5itire holding. IThe 
• undoubtedly were persons and 
the% occupied holdings inasmuch os the 
possession of the holding by each of them 
was actual, as of right and not of a transient 
character. There was nothing in the sec- 
tion which saved them from liability be- 
canso* their occupation was joint. Per 
Buckland. J.—^The tax was in the nature of 
a polirtax leviable on persons, according to 
their "circumstances and property" with- 
in the Municipality. Ambika v. Satis, 2 C. 

W. N. 689 (1898) m\A Govinda v. Kailas, 

15 C. L. J. 689 J[1^5). and several other 
cases referred, to. Held, further— That 

* though the aaseeamPut list under see. 87 

(d) was defective, the defect was one of 
form and did not invalidate the assossin^nt. 
Besfd'es. no proceedings were taken under 
see. its, which provides a remedy in such 
a case. Ghairman of Chittagong Munici- 
pality V. J^gesh. I. L. R. 37 CSl, 44 (1909) 
and Chairman of Chapra Municipality v. 
Basudeo. t L. B- 87 Cal. 374 (1910). «nd 
other case« referred to. T.HTJ CHAIRMAN, . 
.lALPATCTTRI MTTNTCTPATJTY y. THE 
JALPAIOimt TEA CO.. LD ... 311 
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$, 101-" MaehU 

nery," meaning of—Balancing tank of 
Calcutta Municipality with cupporting 
structure, at its pumping stationi if machl- 
nary and exempted from attessment as 
suon.l Held— That neither the balanciQff 
tank at No. l. Khelat Baba's Lane vithin 
the Cossipore and Ghitpore Municipality' 
(which is used to regulate the supply of 
water to the Calcutta Corporation) nor its 
supporting structure or both combined 
are ''machinery" within the meaning of 
sec. 101 of the Bengal Municipal Act. There , 
is nothing in i^e language of the Act or 
in the obiects it was designed Ao effect to 
suggest that the word " machinery '' was 
used in any special sense differing fr^m its 
ordinary sense. The determination in any 
given ease of what is cr is not machinery 
must, to a large extent, depend upon the 
special facts of the cose. The word 
"machinery" must mean something more 
than a collection of ordinary tools. It must 
mean something more than solid structure 
built upon the ground .. whose parts 
either do not move at all. or ii they do move, 
do hot move the one with or upon the other ^ 
in intetrdependent action with the object of 
producing a specific and definite result. 
There is great danger in attempting to give 
a definition of nie word " machinery " 
which will apply in all cases. The word 
when used in ordinary language prima 
facie means some mechanical contrivances 
which; by themselves or in combination 
with dhe or more other mechanical contri- 
vances, by the combined movement and in- ^ 
terdependent operation of their respective 
parts generate power, or evoke, modify, ap- 
ply or direct natural forces with the ob- 
ject in each case of effecting so definite and 
specific a result. THE CORPORATION OP 
CALCUTTA V. THE CHAIRMAN, COSSI- 
PORE AND CHITPORE MUNICIPALITY 761 
— , I, 261, manu- 

factory or place of butinoit from which 
offensive or unarholetome smell may arise— 
Casei in which the ’‘cffeneive tmell arises 
when the water from a mill comes In con- 
tact with the stagnant water of ^the 
Municipal drain, if come within the purr 
view of the section— The manufactory or 
business. If must be per se offensive or un- 
wholesome.l In a rice-mill Vithin a certain 
Muncipality the water, in which the paddy 
was steeped, was offensive when it flowed 
from the drain, but not so offensive as 
when it came into contact with the stag- 
nant water of the Municipal drain and the 
finding was that the flow 'of a large quantity 
of filthy water was the direct cause of tho 
bad smell: Held— That the finding was 
bo bring thb case within the 
oatmit Pf places of business from which 
ttnwnoh^me or offensive smell may arise 
and themore within the purview of sec) 261 
(Bengal winicipal Act), which covers not 
onl;r Vlitich are ^r se offensive or 
noxious but also a manufactory or place of 
bnsinSSs from which offensive or un- 
wholesome smells may arise. .Wsnstead 
Local BOprd^of Health v. William Hill, 13 
Oom. Ben. Iteu. (N. S.) 479 a863), and 
y/ethiftgleri Lb'eal Board of Health v. Cor- 
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poration of Manchaster, [1893] 2 Ch. 19, dis- 
tinguished. GOBINDO CHANDRA MUL- 
LIK-V. CHAIRMAN. HUGHLY AND 
CHINSURA MUNICIPALITY ... 994 

BENGAL TENANCY ACT (VIII of 1885), as 
amended by Act I, B. C., of 1907, se. 3 
(3), 4. 116, Sch. Ill, Art 1 (a)- 

Khamat land, tenant of, for a term 
—Suit to eject after expiry of term 
— Limitation — Tenant of non-occupancy 

raiyat— Effect of repeal of e. 45.] It is only 
under Chap. VI of the Bengal ^nancy Act 
that the status and rights of a noif- 
Qocupancy raiyat can be acquired, and as 
that chapter dpea not apply to the private 
lands of a proprietor, a tenant of such land 
for a term of 9 years did not acquire the 
status of a non-occupancy raiydt, and, at 
the expiry of his teirm, became liable to be 
ejected as a trespasser. Art. 1 (a) of Sch. 

Ill of the^, Bengal Tenancy Act did not ap- 
p^y to the landlord's suit to A’ect such a 
person. Art. I (a) of Soft. Ill of the Act 
aid not extend thedimitation of six months 
Ao suits to eject i^ersons who had not been 
non-Joccupancy raiyats within H;h€i mean- 
ing of the repealed sec. 45. Sec. 3 (3) is 
merely a definition and sec. 4r merely a 
seotion specifying the classes of tenant^ to 
which the Act applied. Secs. 8 (3) and 4 
did not ^parately or conjointly create or 
confer upon any one any status or any 
right. Ganpat Mahton v. Riahal Singh, 20 
C. W. N. 14 (1914) and Dwarka Nath Chow- 
dhuri V. Tafaxar Rahman Sarkar, 20 C. W. 

N. 1097 (1916), referred to. JAGARNATH 
DAS V. JANKI SINGH 833 


, s. 15, omission 

by heirs of a tonure-holder to give the pre- 
scribed notice to the landlord, if entitles the 
landlord to recognize one of the heirs as the 
representative of the tenancy— Sale of entire 
tenure in execution of a rent decree ob- 
tained against the said representative, if 
affecte the rights of the other heirs.] On 
the death of a permanent tenure-holder his 
heirs did not give the notice under sec. 15, 
Bengal Tenancy Act, to the landlord. The* 
landlord, however, > chose to recognize one 
of the hoirs os the representative of the 
tenancy and obtained a rent decreer against 
him alpne. In exeicution of that decree 
the tenure wns sold, and the. other heirs 
brought a suit for recovery of their shares 
saying that their interest in the tenure was 
unaffected by the sale: Held.— That the 
shares of the heirs who were uot parties to 
the rent decree did not* pass under the 
sdo. and only thINvight, title and interest 
off the tenant who wks the sole' Defendant 
in the Mt suit passed. It is not snlficient 
to show that the landlord has chosen to 
obtain a decree for rent against one out of 
several heirs. It has to be established that 
all the tenants have held out' one of them 
as their representative in thmr transactions 
with the landlord. Netal y«' Hafi, I. L. R. 

26 Cal. 677 ^899)^ Job Lai v. Gunga, I. Jr. 
B. 10 Cal. 996 GS84), Rupnaraln v. Jiig^, < 
10 W. R. 804 0868) aUd'Ananda vv^Harldas, 

I. L. B. 27 Cal. 548 (19(i0)« apd btliSIr cases . 
red^rpd to.^ Failure on the ^aft bl heirs 
to coinplT with the requirements sec. 15, 
Bengal Tenancy Act. does not necessarily 
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. entitle the landlord to treat one of 
the Beveral heirs of the original tenure- 
holder as ropre^ntative of the tenancy. 
Khetter Mohan v. Pran Kristo. 8 Cc tV. N. 

871 (1899), distinguished. SBlMATI 

FAIJUNNESSA v. RAMTAEAN CHOW- 

DHURT 138 

s, 29 (b),. en- 
hancement of rent by contract by more 
than two annas in the rupee— Tenant 
proving previous renti onus oq Piaintiff^ 
to Justify the enhancement— S. 109— Deci- 
« sions under s. 105, if bars the entertain- 
^ ment of a defence to a suit aiready institu- 
ted— $, 105, decision under, if can have«re- 
trfspective effect— S. 110.] In a suit for 
arrears of rent, the Plaintiff claimed an 
•enhancejl rent on the basis of a kabuliyat. 

The tenant proved the previous rent and 
that the enhancement claimed was in ex- 
cess of two annas in the rupee. The Plain- ^ 
tiff claimed the benefit of a decision hnder 
sec. 106 of tha Bengal Tenancy Act 4 )ro- 
nounced subsequent to the institution ,of 
the rent suit and before the trial thereof: 
Held— That as the previous rent of the 
tenant hod heen provied, it was for the 
Plaintiff to justify the enhancement of the 
rent claimed which was obviously in tx- 
ress of the enhancement allowed by sec. 29 
(b), ^ Bengal Tenancy Act. Manindra 
Chandra Nandy v. Upendra Chandra Hazra, 

I. L. Ji. 36 Cul. 604 (1908), followed. Even 
assuining that the expression ‘'entertain 
an application or suit '' in sec. 109 iuclude-s 
an application., os suit made or iustituted 
before the dale' of' the a))plication, suit or 
proceeding under secs. 105 to 108, it is 
clear that what is barred is the entertain- 
ment of an applica^on hr suit and not the ' 
entertainment of a defende to an applied 
lion or suit. .Apurba Krishna Roy v. 
Shyama Charan Pramanik, 24 G. W. N. 

223 (1919), distinguished. The fair rout 
settled under sec. 105 cannot possibly have 
retrospective effect on liability’ for rent 
incurred in respect of a period prior to the 
. decision under sec. 105. RAJENDRA 
NARAIN MAZTJMDAR v. SHEIK KALIM 758 
. 8S. 50 and 115— 


, Presumption— Record-of-rights—Preiumption 
under 50, if arises after finality of reoord- 
of-rights.]i After ihe record-of-rights be- 
comes final in respect of a tenancy under 
Chap. X of the Bengal Tenancy Act, the 
tenant is precluded by sec. 115 f^om claim- 
ing the presumption under sec. 50 
of that Act. BAMANBAS VIDYASAGAR 
BHATTACHARJA v. SADHU MAJHI^ ... 945 

r: 25-^ •!, tio and 115— 

Enhanoem^nt suit— |f presumption under 
s. 50 ariies after a record-of-rightib becomes 
final.] After a record-of-rights becomes 
final, a teAasit ie debarred by the provisions 
of sec. 115 of the Bengal Tenancy A«t from 
claiming the presunfi^n under sec. 50 of 
that Aot. lie expression thereafter /^ in 
seo. 115 means ^ after the particulars have 
fi&en finally recorded , after teoourse to all 
the provisions i^ntained in chap. X' of 
that AcK for attainment of . finalite. in 
this Harlhar, PershiM y* MvP ' 

*8 . 
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and Bamandas y. Sadbu Majhi, 64 lud. 
Cas. 445; since reported in 26 C. W. E. 
945 (1921), followed. Secretary of State v. 
Kajimuddi, 1. L. R. 86 Cal. 617 (1899) ami 
Radha Kishore v. Umed AM, 12 C. W. N. 
.m (1908), dissented from. Pirthi Chand 
V. Basarat AM, I. L. R. 87 Cal. 30: s. o. IS 
C. W. N. 1149; 10 C. L. I. 348 (F. B.) (1900), 

’ referred to. PRASANNA KUMAR SEN v. 
BURGA CHARAN CHAKEABARTY ... 

S. m (3)- 

— Presumption as to correotnois of entry, if 
arises, when the entry in the record-of-rights 
relates to land not within the sedpe of tbe 
Act— S. 102 (b), proper entriei— Weight to. 
be attached to gntry not properly made— 
Chandina ” land, meaning of.] Certain 
lands were described in the record-of-rights 
as chandina, by yrhich the settlement autho- 
rities meant bazay lands not subject to the 
provisions of the Bengal Tenancy Aot. In 
a suit for khat possession of the lands, it 
was pleaded by the Defendant that the 
entry being with respect to lapds which did 
not come within the scope of the Bengal 
Tenanoy Act the Revenue Officer had no 
jurisdiction 8) make the entry, , and ^as such 
no presumption as to its correctness arose 
• under sec. 103B (3). The* landlord did not 
produce his papers ivhich would have shown 
the origin and nature of the teiidncy and 
tile Defendant stated the lands to be jet^ 
or homestead lands: Held— That though it 
cannot be said that no presumption aroso 
uncter sec. 103B (3), the pi'esumption can- 
not be of such great weight as would lie the 
case if the entry were with regard to matter-^ 
whioh are rightly and properly included in 
the record-of-rightsi The non-production of 
papers by the Plaintiff "coupled with the 
statement of the Defendant was j^ufficient 
to rebut the etetement in the record-of- 
rights. Bipredai Pal Choudhury v. Azam 
Osfagar, T. L. R. 46 Cal. 441 (1918), dis- 
cussed. RAJA SASI KANTA AOHARJYA 
BAHADUR v. SANDHYA MQNI DASYA 483 


^ , t, 104H, tub-ts. 

(3) and (4), juriidtotion of Civil Court to 
iettie fair rents pai^ble by a proprietor in 
respect of tenure and ralyati holdings pur- 
of^ased by him— Ralyati holdings purchased 
before the Bengal Tenancy Amenoment Aot 
(I, E. B. A Ap, of 1908). if subsiets as such.] 
A proprietor purohasM a teUurs and two 
raiyati holdinj^s in execution of decree 
for arrears of runt. In settlement proceed- 
ings. the Revenue Officer ignored the exis- 
tence of thpse tenancies. Thereupon the 
proprietor brought suite lor declaration of 
hia tenancy right to the lands and for 
settlement of fai# tents in respect thereof, 
but the Court h^ that it was beyond its 
jurisdictioui to* settle Ihe annual rents: 
Held— That seo. I94H. sub-sec. (3) allows 
a suit, amongst others, ou the grounds (d) 
that Ihnd has been wrongly recorded as 
past of, or omitted from the lands of, an 
estate or tenancy, and ($) that, the tenant 
belongs to a olam different from that to 
which he ie shown in the teoord-of-rights 
aa belongiz^. Therefore the proprietor was 
entitled te maintain a suit on the grounds 
aiUd , (a). Ilie Court therefore had 


(d) 

power, uraer i 


(4) of tie secHon, to 
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fitottle the fair rent payable by the pro- 
prietor as holder of the tenure. With re- 
gard to the raiyati boldiuffs, as they vrere 
acquired before the present Bengal Tenancy 
Amendment Act of 1908 came into force, the 
only effect of their purchase by the pro- • 
prietor would be the extinction of the (tc- 
oupancy right, the holding itself subsisting , 
as a raiyati hjblding. Meajan v. Minnat 
All. 1. L.' B. 24 Cal. 521 (1896) and Jawadul 
Huq y. Ram Das, I. L. B. 24 Oal. 143 (1896), 
referred to. That the proprietor was en- 
titled to settlement of fair rents payable by 
him aa holder of the raiyati jotes. PRA- 
FULLA NATH TAGORE v. THE SECRl!)- 
TARY OP STATE FOR dNDIA • . 100 

^ s. 148 A— Suit by 

some of the co-sharer landlords for their 
share of rent only— Position of the pur- 
chaser in execution of the decree in such 
suit— Such purchaser if a necessary party 
to a suit by some of the other co-sharer 
landlords for the entire rent— S. 163, posi- 
tion of the nurchaser at a sale in execution 
of the decree in the later ^si/it— His right 
to khas possession— S. 88, sub-dii ision of the 
tenancy * without the consent of the land- 
lord ’—Landlord’s consent means consent f 
of all the landlords.] Some co-sharer land- 
lords hawng an 8 as. share in the land- 
lord's interest brought a suit for rent 
against the tenants of an occupancy holding 
in respect of their 8 as. share, and obtained 
a decree and in execution of that decKoe 
at up to sale only an 8 as. share of the 
olding. Jt was purchased by A, who ob- 
tained possession thereof, ^me of /he r 
other landlords then brought a suit for the 
entire rent of the ^holc oecupancy holding 
against the original tenants, making the 
olher landlords Defendants in the 

suit. The purchaser at the previous sale 
was not, however, made a party to the suit. 

The gait was decreed ex parte and in exe- 
cution of thp decree the entire occupancy 
holding was put up to sale under sec. 163 
of the Bengal Tenancy Art. The purchaser 
at the said sale not havjng obtained actual 
posBOBsfon brought the present suit for re- 
covery of pogseeeion on declaration of his 
title by purchase at the rent sale; Held-i 
That the other landlords were not bound 
to recognize A.,^the purchaser at the first 
sale, as their tenant, as the ^rchase made 
by him was merely of the ri^t, title and 
iuterest of the tenants in an 8 as. share oi 
the holding. On the other hand A. was, 
bound by the later rent sale, his position 
being that of an unregistered transferee 
Asgar All v. Ataboddin JCazl, 9 C. W. N. 

334 (1904), jfollowed. %In the suit by the e 
other co-snarer landlords ^or the rent of 
the entire holding A., tlm purchaser, was < 
not a JtmsBar/ party, because at the first 
sale only the interest of the tenants in an . 

8 as. Ajm paased to the purchaser, Under 
the provisions of sec. 88 of the Bengal Ten- 
aUi^y Act any sub-diyision of the tenancy 
reqbjired the cogent pf all the landlords. In 
the " absence of eny sub-division of the 
holding with the consent of all the land- 
lords, the right of the landlords to put nn 
the, eptire holding to. sale wag not affepted 
by .Ac purchase made by A. A corsharer 
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landlord has a right to claim the whole rent • 
on behalf of the entire body of landlords, 
sec. 148A being only an enabling section. 
Pramada Nath Roy v. Raman i Kant Roy, 

I. L. R. 35 Cal. 331: s. c. 12 C. W. N. 249 
(P. C.) (1907), referred to. The mere fact 
that something was claimed that v.'as not 
properly due would not make tho decree any 
the less a rent-decree. SA8TI CHARAN 
CHAKUABARTY v. AKXJBJAN BIBEE ... 639 

, s, 153—” Amount 

of rent annually payable by the tenant,” 
meaning of— Suit for rent— Defendant deny- ■ 
ing Plaintiff’s title to a fractional share of 
theradmitted' rent of the holding— Decision, 

If appealable.] A decision in a suit for rent 
that the Plaintiff was entitled to the whole 
rent as claimed by him and not owly to a 
two-fifths share of it as claimed by the. De- 
fendant was a decision of the question of 
I the amount of rent annually payable by the 
tenant withii. the meaning of geo. 153 of 
the Bengal Tenancy Act. Pitas'unna Kumar 
V. Srinath. I. L. R. 15 Cal. 231 (1887). was 
overruled by the Pifll Bench in Narain 
Mtfhton V. Manofi, 1. L. R. 17 Cal. 489 (V. 

B.) (1S90). The expression ''amount an- 
nually payable by the tenant " signifies 
the amount annually payable by the ten- 
ant to the landlord who has instituted the 
suit for the recovery of rent. SUDHANNA 
SANTRA V. BASANTA KUMAR SARKAR 96 

, S8. 159, 161, 167- 

Title and interest acquired by adverse pos- 
session in part of lands of defaulting tenure 
or holding, if inbumbrance which must be 
annulled under |. 167.] The word "incum- 
brance” as used in secs. 159, 161 pf the 
Bengal Tenancy Actjincludes, statutory title 
and interest acquire^ by & trospassor by 
adverse possession' of at lP>art of the lands of 
the defaulting teiibre or holding and such 
incumbrance loanuot be annulled in any 
manner other than what is provided in sec. 

167. At the time when the Bengal Tenancy 
Act wagjpassed the term " incumbrance ” 
had\»||K^ recognised meaning in connec; 
iioxif'MI^provisions in statutes in pari 
materlaT 'and since the Bengal Tenancy 
Act came into operation the word " incum- 
brance” has been interpreted to include a 
statutory title and interest acquired by a 
trespaapb by adverse possession of a part 
of th^Jands of the defaulting tenure or, 
holding ISHAN CHANDRA BAKSHI v. 

SAPATXJLLA SIKDAR 703 

160— Occu- 

. pancy right, If. may bo acquired by settled 
raiyat so. as to be prgl||it4d.1 A raiyat hold- 
ing at ' fixed rate the inception of 
the tenancy may subs9quenti;r ^ acquire a 
right of ddcupanoy^io. g'.r by/ continuous oc- 
cupancy for twelve years, to be pro- 
tected under sec. 160, BoM^Tenancy Act. 
Dhut Nath Naskar r, SqrOndra Nath Diitt, 

13 C. W. N. 1025 (1909), and-Akhil ^h. 

Sen V, Tripura Ch. Chaudhiiry; A. No. 

847 of 1918, Dated 26Gi May 1916. Un-, 
i: reported. SARffiBSWAR PATRA v* MAHA«?:^ . 
RAJA SIR BUOY CHAND MAHA W ... 15 

r — $$;• ,Wli'-'1j07— 

6^ Suit by purchaser of putni taluk- at rent 
sale to ejeet persohs lafM At Idkhi- 

raj from time fmriiemorfaf—OftUi of proving 
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origin of lakhiraj tineo croation of taluk— 

. Advorse poisession, if incumbran^.] In a 
8uit under eec, 167 of th« Bengal Tenancy 
Act by the purchaser at a rent sale of a 
putni. tpluk which was created in 4807 to 
recover lands which the Befendsunts were 
holding as lakhiraj for periods greatly ex- 
ceeding twelve years, and apparently from 
as far back as anything could be tracked: 
Quare Whether an interest not directly 
created by the taluqdar but allbwed to 
grow up by his sufferance and negligence 
is an incumbrance as dehned in sec. 161 

• of the Act. But assuming for the purpose 

of the decision that it was: Hold— That it 
lay upon the Plaintiff to show an origin* of 
the holdings as lakhiraj, either by creation 
or by the sufferance of a putnidar subse- 
quent t^ 1807, the proper presumption 
being that they ran back to a period an- 
tecedent to the creation tff the putni taluq. 
BIPRADAS PAL CflOWDHURY v. . 
KAMINI.*KUMAR LAHIRI • ... • ... 465 

f’ , s. 167— Omissioff to 

annul encumbrance within one year hew 
affects suit— Possession, suit for— Bar^miras 
tenure sold for arrears of rent— Same unddfr- 
tenure again sold 12 years after for arrears 
of rent under decree obtained against the 
purchaser at the first sale who never ob- 
tained possession— Suit by mirasdar for 
possession- Right acquired by original dar- 
inirasdar by adverse possession against pur- 
chaser if an encumbrance.] Th» Plaintiffs 
wore the owners of a rpiras tenure and 
under them was a darmiras tenure held by 
the Defendants. Tliis under-tenure was 
Bold in execution of ^ vent decree and 
purchased by a third party who never ob- 
tained -possession and in, execution of a rent 
decree obtained .^aiA.st the latter the under- 
tenure was aga&^ld more thaiv twelve 
years after and pffihnsed by^rhe Plaintiffs 
who sued for posseSsibif: Per Walmdey, J. 
(Woodroffe and Suhrawardy, JJ^. coRtra).— 

That Art. 187 of the Limitati^ij^Apt, ap- 
plied to the case and the suit wda^rred. 

Per Suhrawardy, J.— Art. 140 oiH|||^444’ 

• applied to the case. Per WoodroffS^jT' (to 
whom the case was referred under sec. 98' 

C. P. C.).“-That none of the arti<des of the 

• Limitation Act applied to the case but the 

suit was barrpd under sec. 167 of the Bengal 
Tenancy Act. Whore a rent-decree In^bebB 
properly obrained the tenures itselH^Hg^s 
to the purchaser and not the rightT^itle* 
and interest of the Judgment-debtor only 
and the rights of. 'the purchaser must be 
determined by the provisions of the Bengal 
Tenancy Act under ee4Wl58B and . sec. 159. . 
The Haintiffs; bj? tlte^RFpurchahO ac<juired ‘ 
tho under-tenure power to apnul en- 
oumbranc^ ,apd the interest acquired by 
tho Defendapt^^ -by . adverse posseession ^ 
against timants, of which 

the Plaintiffs' were, awf^re, was an en- 
pumbrance which tha, Plaintiffs could have { 
and should 'havs annulled under aeo. 167. 

M Tenancy Act, within one year? and 
i^bog done so their nght to recover • 
possession was lost. The word oncuhabrance 
as usea^in secs, 16i> and IBl of^the ,,, 
Bengal Teuanoy Act includes a statutory ^ w'y 
title acquited a treiE^aBaer by adverae 1 
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possession of the land of a defaulting ten- 
ant. Par Woodroffe imd Suhrawardy, JJ.— 
Art. 137 of tho Limitation Act does not 
apply to a case where the tenure itself and 
not the right, title apd interest alone of 
tho judgment-debtor is purchased. 
.JNANENDRO MOHAN DUTT v. UMESH 
CHANDRA GUHA ... ... ... 983 

■ li n A ■■ 0i» (C) 

— Rent,” whether fnoludet intereet— 
Period up to which the decree-holder is 
entitled to rent— S. 67, scope and effect of] 
Certain putnidars, obtained a decree for 
reat of a darputni, which they got sold in 
execution, and the sale was subsequently 
oonfimed. Aften. the rent de.o^ was 
satisfied,*' the pufnidare applied for payment 
to them (out of the surplus sale proceeds} 
of the rent which had fallen due between 
the institution of the suit and date of the 
confirmation of {Mile and claimed interest 
on the said rent: Held— That the putnidar 
was entitled to rent only up to the date 
of sale. Bijoy Chand Mahatap v. Shashi 
Bhusan Bose, 18 C. W. N. 136 (1913). fol- 
lowed. As soon (IS rent falls due and is not 
paid, it bec^mea an arrear under .sec. 5/ 
and carriers interest under sec. 67. Tho 
^ money payable as interest, th-prefore, be- 
comes part of the rent. The Legislature 
could never have intended in se^^ d. 

(c) to exclude interest accruing upon tho 
rent and to put the decree-holder under the 
necessity of bringing a fresh suit for the 
int^ost only. BIjoy Chand Mahatap v. 

8. C. Mukerjeo. 11 C. W. N. 1106 (1906) 
and ProfuJIa Tagore v. Matabuddin, 22 G. 

W. N. 3* (1917), followed. RAM LAL 
DAflS V. BANDIRAM MItkHOPADHYA 511 

— s. 170 (3)- 

Execution of dureo for rent obtained 
against Hindu widow— Reversionary heir, if 
may dfiq)qj|i| to prevent sale— Revision- 
Civil Code (Act V df 1908), s. 115.] 

The words "an interest in the tenure or 
^Mlng ^voidable on the sale in sec. 170 
ttie Bengal Tenancy Act mean "an 
interest which is ixi existence at the time of 
the sale and which will become liable to bo 
avoided on thd«ale' taking place at the op- 
tion of some one.” Where a decree for rent 
pxt into execution was one obtained against 
a Hindu widow, the reversionary heir ex- 
pectant of hor husband on her death did 
not have an ^qtereet in the tenure or hold- 
ing voidable bn the sale within the mean- 
ing of sec. 170 - (3) of the Bengal Tenancy 
Act. Where the Court of exeouHon allowed 
the reversioner to make a deposit under 
that .section, he exercised a jurisdiction not 
vested in him by Igw or was acting in the 
o exercis-? of his jufi^iction illegally or with 
•material irregislrtrity within th^ meaning 
of 0eic, 115 of the Civil Procedure Code. 
MAHENDRO NAT5 NANDA v. BAIDYA 

NATH TRTPATHI 167 

' — , , e. 178— Covenant 

' in a permanent lease that the lessee or 
his representatives should not transfer with- 
out the lessor’s permiselon and reserving a 
right of pro^emption in favour of the lessors, 
validity pf— Such covenant, if void as offend- 
ing aqaliist the rule of perpetuity.] In a 
eeytoln pen^nont lease there was a ooii- 
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dition that if thei lc^e or any of his re- 
pi’esentativos iiiteEilded to transfer the whole 
or any portion Of the lease, the transfer 
wfDuid bo na$4o in ifavour of the lessors for 
proper pflde.; that the lessee would not be 
able to transfer in favour of a third party 
without the lessors^ permission or wishes; 
tdiatrin the case of transfer to a co-sharcr 
of the lessee, lessors* pormission would not c 
be necessary, and that in/case of any act 
aaaiust the aforesaid conditions* the said 
act would be invalid; Held'— -That the co- 
venant was void as oifendinir aKainst the 
rule of perpetuity, and was not therefore 
bindinff on the lessee. SWAENA ICLIMAR ' 
GHOSE V. PRAHLAD CITANBJRA SAR- 
KHEL ' ... ... 874 

Sch. til. Art. 6 
--Application for execution more than three 
years after the date oS a rent decree, if 
barred, when there were acknowledgments 
within three years of the date of the decree 
-Limitation Act (IX of 1908), s. 19, if applies 
to cases under the Bengal Tenancy Act— 
Bengal Tenancy Act, s. 184, iteope and effect 
of.l A rent decree for less than Rs. 500 wa.s 
passed in Janpary 1918. and application for 
exeoution was made in March 1919. There , f 
were -some acknowledgments of liability 
within three years of the date of the decree : 
Held— That sec. 19 of the Limitation Act 
apples to such cases, and an acknowledg- 
ment o'f liability under that section made 
by a iudgmeni-debtor, in respect of ^ the 
decree-holder's right lo exocnte a roiU decree, 
gives the decree-holder a fr<yh starting 
point for counting the period of limitation ^ 
prescribed by Art. 6 of Sch. Ill of^ the 
Bengal Tenancy Act. Harihar Lai v. 
Gunender Pershad, 9 C.JV. N. 1025 (im). 
followed. PARBSH NA^'H PAL €HOW- 
DHURY V., ISMAIL SARDAR \ ... 486 

BOND, whether Imposed personaVliafjYli|y--in- 
tereit.] Held, on a construction nf the bond 
in question in th^ case. 
personal liability uiK>n the e>3^utanfs. 
PANNA LAL v. NIHAL CHAND ... 737 

BRAHMC;^. if necessarily non-Hi?idu— Succession 
to estate of Brahmo. see Under Succession. 

IN THE GOODS OP JNANENDRA NATH 
ROY ... ... ... •*.. 799 

CALCUTTA IMPROVEMENT TRIBUNAL- 
Pbwer of President to exetj^te order for 
coiH.1 The President of the^Calcutta Im- 
provement Tribunal is a Civil Court with 
power to make an order for costs and as 
such hes an inherent power to execute an 
order for costs made by.^ him. BATA 
KRISHNA PBAUANIK v. 1. K. ROY ... SO 

CALCUTTA RENT ACT (lA. B. C.. of 1920).' 

See Rent Act, Calcutta. *■ 

, Suit for ejectment c 

of tenant— Conditions precedent to enable 
teuant— to get advantage of the provisions of 
the iitatute— Non'^payment of arrears and 
current rent In tfue time, effect of.l Where 
the benefit of the Rent Act is claimed the 
Defendant nttast show that he has paid / . 

' ’arrears within three months of the Rent 
Act coming into force and snbeequenTly 
paid his rebt regularly within the time 
fixed in thqie^&act with his lamllord or in 
the abeeBOi aaj anch eontrdet by the 
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15th day of the following mouth or in the 
event of the landlord refusing tb accept 
rent by depositing it with the Rent Con- 
troller within a foruight of its becoming 
due. Where such of these conditions as are 
applicable are not fulfilled any other plea 
that may be raised should not be con- 
sidered. Subsequent acceptance of rent does 
not create a waiver so as to make the- .s.atute 
applicable. Where there is an agreement 
to extend thi^ time for payment before the 
rent actually becomes due under the lease 
then it might well be that the time within 
which under sec. 11 (5) rent has to be paid ' 
to the landlord is euch extended date, but- 
wffere the default has already taken place 
the subsequent acceptance of rent by the . 
landlord does not take the matter out of 
the proviaiops of sec. 11, sulPseo. (5). 
JETHA BHTILQflAND v. F. C. GRACE 678 , 

j , I. 2, cl. (e)— 

Workshop, ( If premises 15— Ap- 

plication for standardisation of rent 
in respect of workshop does not lie.] 

A workshop does ndt come withip the de- 
fihition of premises ** in sec. '2 of the 
Calcutta Rent Act. and the fact that the 
Engineer in charge has a retiring room or 
that a particular room is used as an office 
does not make any difference. INDIAN 
ENGINEERING AND MOTOR CO., LD., 
v. GLADSTONE WYLLIE & CO. ... 102 

^ g, 4 ^ gub-s. 3. cl. 4 

« '-Lease for three years with option in 
tenant to renew for another such period, if 
a lease for ^live years and upwards— Civil 
Procedure CoSI of 1908), s. 115- 

Proper case for revision by High Court.] 
Shortly before the' passing of ijthe Rent Act 
thp Petitioner entered'Vintb an agreement 
with the ^ppositfi ^'-Rwrliy for a lease 
of certain p;|^ises>at<c^)B^ipulaU rent for 
three jg^rs with option ip the Petitioner 
to rene# ijb^or a further period of three 
years. Mjkf the passing of the Rent Act, 
an appuMtioU was made to the Rent 
Controw^or fixing a standard rent. This 
was r^||H on the ground^that the lease’ 
was 0HK;fve years and upwards; Held 
— fact that there was option 
fo^l^wm' for a further period <ft three 
yelm amy the expiration of the first three 
yearS'did not make the lease ^one for five 

^ yefu^'*and‘ upwards withih the meaning of 
800 . 8ub<sec. 3, That, the Rent Controller 
refused to exercise jurisdiction vested in 
him by law and the ’ High Court could 
properly interfere in revision. 3ABA!K[TA 
CHARAN SINHiP^v. RATANl MOttAN 
CHATTBRJI .... J.,; . ...711 

ft ' 

^ s. fi-^taridardfsation 

of rent by the Bent Contfbllei^Certificate 
to be issued under s. 8— Rdfit ipcrejeeed by 
the Tribunal, whether a :^eih hot1ce .lt 
neeeseary to be served oiii;^o.Htj»h|(tttj A 
notice under see. 8 of wa '<MbnttA Rent 


the the landtoi^d!' ’ciiihi- 

'pliea -nth uie pAnisten '«f ;£t|. ihitaTd, 

the tocreese Mlaved 1h<i ' 

I. j. OQHBar V. a. piAS > ... 
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‘ 8. 11, Provlw, 

"bona and "required,” meanings of 
•— Sub-s. (5) ” pays rent to the fullest ex- 
tent alfowabie by the Act,” when rent has 
not been standardized— ^ub-s. (4) ” refused 
to accept the rent jq'ff^red,” tenant if bound 
to offer and have a refusal every month, to 
be entitled to deposit rent with the Rent 
Controller.] The Defendant was a monthly 
tenant nndet the Plaintiff. The Plaintiff in 
1919 wanted to let out the ni^mises to a 
third party and gave Defendant notice to 
gpit, to which the Defendant paid no atten- 
tion. The Plaintiff subsequently wanted 
rent at the rate of Hs. 150 per mensen^ 
and the Defendant agreed to pay Bs. 110 
)>eT ntoisem. which the Plaintiff refused 
to accept ^d the Defendant deposited the 
rent with fne Bent Controller. In Novem- 

• ber 1920, the Plaintiff gave the Defendant 
notice to quit as he required the premists 
for his own ^se and occupation ^iid as lie 
had made arrangements for. lotting out ih§ 
residential >ouso in which he had been 
then living. The Defendant did not quit* 

• and therefore the present suit was brought. • 
In the suit the Plaintiff^s evidence was that 
his wife having given birth to a child and 
suffered from malarial fever thereafter on 
account of the insanitary eurroundings of 
their residential house, was advised by the 
doetdr. who treated her. to remove to the 
house in suit. The doctor gave his evi* 
dence and substantially corroborated the 
Plaintiff. Held*— That the Plaintiff could 
not bo said bona fide to require the hou.^ 
for his own use and^occupation. The reason 
given in the notice of November 1920 was 
that he required the house in suit because 
of eome orrangj^ents he *had made with 
some other tenants for letting out his pre- 
sent residential house and not that he 're- 
quired it on the groubd of his wife's health. 

In the said notice no reference was given * 
to the pemnal aspect of the mattei^ but 
it was based entirely upon the arra^emants 
made with some other tenants. To-,, allow 

a landlord who has premises .for 

his requirements to eject tenant^^^^Aise 
he chooses for his own conveniened^^^fi^fft 
. to deprive himself of the use 
nfises wh^h he is occupying 
defeat the objects of the Act, It/SsKA^t 
sufficient that a Plaintiff in ordey io defeat 
a plea under the Calcutta Bent Act should 
merely say that ho deeireo tho promts 
bona fide for his own occupation. The 
word in the Act is not "desirei but " re- 
quire." This involves something mote than 
a mere wish and involvesJbsffnlement of heed 
to Borne extent, at least... It is not necessary 
for a tenant to. offer iMt to his landlord 
every month ^ and pb^in eveary month^a ro- 

• fusal from hixa, before he is entitled to pay 

to ' the r,!Cohtfso}lcr. The tenant is 
justified* rent' to the, Con- 

. trolled monlh thm has been 

a refpM by j9ie ,lazidl0M it. As 

the^inht had .ppt bm M by' the 

. aen^ OonWlfer hi^ tmy. ^ 

agreement »b<^weep/\the^^^ ; to., pay , in- * 

creased rent«^ the qt^iou: as fo . whefBer tha 
. IMendaht 'jm ea-? 

- tent did net a^se^ 

The Def effdaht theijefore cWtitled *to re- 
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CALCUTTA RENT ACT~concld. 

lief under tho Calcutta Kent Act and' not 
liable io be ejected. REKllABCHAND 
DOOGAB V. J. B:,D’CBUi5 ... ... 499 

s, 15— Applica- 
tion for standardisation of rent— Locus 
standi of applicant^Appllcation in revi- 
sion against Rent Controller’s decision 
if lies on the Appellate Side of the 
Court.} The rofitiouer, a woman of 
tho ' town, applied to the Bent 
Controller under' sec. 15 of the Act for 
Btaudardisaiioii of tlio rent of the pre- 
mises ^occupied >)y her. ’I'bis application 
, was dismissed on the ground that the Peti- 
tioner had no locus standi. It appeared, 
however, thg,t tho laiullord Opposite Party 
did not set up the invalidity ot ibo tenancy 
but invited tho Court to- fix tho standard 
rent at a certain amount: Held— -Thai in 
the circumstances of J:ho case the Bent Con- 
troller should have eniorod the application. 
That an application in revision* agaiiiyt tho 
order of the Rent Controller made under 
sec. 15 lies on tho Appellate Side of tho 
High Court. KjVLI DASSl v. KANAI 
LALL DE ^ ... ... ... 62 

^ , s. 15— Order of Rent 

Controller refusing application for standar- 
^ disation of rent on the ground of con- 
fusion in the number of premises in ques- 
tion— Scope and effect of s. 15— Jurisdiction 
of High Court to revise orders mado under 
8. 15— Government of India Act, t. 107. | 

Tho Controller of Rente refused an ap- 
plicaii/sn under sec. 15 of tho Calcutta 
Bent Act for the standardisatl«on of tho 
rent of certain promises •on tho ground that 
vthoro no satisfactory ovidenco fo prove 
tho Municipal number of tho premises in 
question: Held— That slc. *15 of the Cal- 
cutta Bent Act mako.s it obligatory on the 
Rent Controller to grant a certifieato 
certifying the standard rent. That in tho 
.present caa© tho rooms h't wefo certain, 
easily ascertain. able and ■ subject to no 
doubt, and the oi-der of tlie Koni Controller 
rejecting the o.i)plication for fixing a 
standard rent was liifble to be set aside. 
That tho Rent Contpoll^r was a Court mib- 
ordinate to the High* Court which nad 
Jurisdiction td revise orders mode under 
sec. 15 of the Bent Act under see. 107 of 
the Governmont of India Act. Re ALLEN 
BROS. & CO. V. BANDO & CO. ... 845 

CESS ACT (IX of 1J80. B. 0.), s. 41, cess if 
payable for lands held on payment of rent 
In kind.] In a suit for arrear.s of rent tho 
claim for the tennnt’.s share of the cesa 
^ was diBallowccT on the ground that there 
was no provision for payment of cesses 
when rent was payaVo in kind: Held — 

’ That cess is payable*in respect of all lands 
' ’ffield by .a cultivaiitaE raiyat. whether the 
. krent is payable in ciislLor in kind. .TOOESH 
: 'CHANDRA BOY v.^ANNADA CHARAN 

’ CHOWDIITJET 368 

CHANDINA LAND, moaning of. See Bengal 
Tendnev Act. BAJA SASI RANTA 
. ACHABJYA BAHADUR v. SANDHYA 
: MQNJ DASYA ... . 488 

(SSUB LAND thrown up in river within the 
boundaries of a permanently settled estate, 

; If . liable to assessment \yith revenue-r-Act 
tX ef AUI. a; E-Reg. If of 1813. ArR 3. 
.vSKBeg. I of 1793> Arts. 3. 6-Reg. XIX of 

•t.;, -■ 2 • 
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CHUB LAND-concld. 

1793, s. 1— Reg. XI of 1825, i. 1 (1), (4).] 
The intentiou and effect of Act IX of 1^7 
vaa merely to alter the machinery by 
which lands gained from the sea or rivers 
by alluvion or dereliction Vero to be 
assessed, and not to subject to assessment 
any lands which wou,ld not have been li&ble 
thereto under the law in force at the time 
when the Act m'us passed. The Secretary 
of State for India v. Srimati Fahamidun- 
niita Begum, L. B. 17 I. A. 40: s. c. 1. L. 

B. 17 Cal. 590 (1899), followed. The ques- 
tion whether chur lands formed sinee the 
Permanent Settlement in bods oi rivers 
belonging to a permanently settled zemin- * 
dari are assessable as land Ridded to the 
estate *i within the meaning of sec. 6 of 
the Aot IX of 1847 has to be determined by 
reference to the pre-existing law and par- 
ticularly to Reg. II gf 1819. The effect of 
Beg. II of 1819 is to declare that chur 
formed since the Decennial Settlement * 
upon land which at the time of 
the Settlement had been river-bed are to 
be treated as unsettled; .and this express 
provision cannot be excluded by showing 
that the river-bed from ^hicli the churs 
have been thrown up was at the date of 
settlement the property of the zemindar^ 
and ihat the settloment was imposed, upon 
the femindari as a whole. In view of Art. 

8 of Beg. II of 1819, a river-bed’ was not 
intended to be treated as " waste land ** 
noming within the protection of Art. 31 of 
the Regulation. The Secretary of Siate for 
India v. Srimati Fahamidunnissa Begum, 

L. B, 17 I. A. 40: 8. c. I. L. B. 17 Cal. 590 
(1889), distinguished on the groi^nd thai 
the land whic]|^ was held to be exempt from 
assessment in that case was land which 
was specifically comprised in the settlement, 
but which, having since been submerged, 
had foriped again. THE SECRETARY 
OF STATE FOR INDIA v, MAHARAJA- 
DHIRAJ SIR BEJOY CHAND MAHATAB 
BAHADUR, MhHARAJA OF BURDWAN G19 

CHOWKIDARI CHAI^EAN LANDS within 
the ambit of a putni, resumed by Govern- 
riAnt— Respective ^rights of putnidar and 
Zamindar in such lands.] The interest of the 
putnidar in resumed Chowkidari Chakran 
lands comprised in his putni is derivea from 
the putni itself and nothing else and the 
Zamindar cannot claim a share in the 
profits derived from the^settlement of such 
lands and thus in effect to vary the putni. 

The law to the contrary laid down in 
Moharaja Bijoy Chand v. Krishna, 34 C. L. 

J. 275 (1920), and the decisiions followed 
therein is not correct, in view of the deci- 
fliona of the Pri^y* Council in Ranjit 
Singh Bahadur v. Kali Dasi Debt, L. Rf 
I. A. 117: 8. c. 21 C. W.*N. 009; I. L. R. A 
Cal. 841 (1917) and Ranjit Singh Bahadur 
T. MqharaJ Bahadur Singh, I. L. R. 46 Cal. 

178 : 8. 0. 23 C. W. N. 198 (P. C.) 0918). 
NARPAT SINGH v. RAJA BHUPENDRA 
NABAIN SINGH 943 

CIVIL COURTS ACT (Xll of 1887), s. 13 (2)]. 
Assignment of business within local limits 
^ nf one Sub-Judge to another by District 

. Judge, if transfer of business. See Civil • 
^.procedure Code, sec. 150. MUNSHI MD. 


CIVIL COURTS ACT-concld. ‘ 

KAZBMALI V. MUNSHI NIAMUDDIN ' 
A±IMED ... ,,, Qig 

CIVIL PROCEDURE CODE (Aet V of IMS)’; 

«• V -J See Res Judicata. 

■ '■ — ' • • 27 ** suit 

duly instituted," meaning of— Dismissal of 
a suit for not putting in deficit court fees^ 

without «*■«*«•' 

*!?. **’• Defendant, legality of 

Ss, 148 and HSiy-Court’e power to extend 
time for putting in deficit court fees after 
expiry of the period of limitation.) A suit 
was instituted on the last day for filing the 
suit under the Limitation Act. The plaint 
• stamped and the .deficit 

the within . 

the time fixed by the Court, the suit was 
dismissed. Thereafter on an application for 
order of dismissal fras set aside 
without any notice to the Defendant and 
was . K^anted for putting in the de- 
Held--That.at the time 
,the ordeh of dismissal was set aside there 
. the* notice 

the summons in the suit 
• ^ the Defendant • 

and as, until the suit was registered, the 
suit could not be said to have been duly in- 
dismissal pXd "t 
out* reviewed with- 

rni.hon**®® B*® Prfendoiit. Musstt. 
/.ol??®® Y- Dfindyal Singh, 8 W. R. SOi 
(1867) and Sahobzada Md. Zahuruddin v 
Nuruddm, 14 Mad. L. J. 7 (1903). referred to.' 

and Janakinath v. 
Prabhasini. 1, L, R, 48 Cal. 178* 8 c P 

Once the order 
rejecting the plaint is set aside in review. 

Of the deficit Court 
fee and the plaint h^vuw been originally 
filed within the period of limitation, tho i 
l".*i,’Y®fJY°i,harred. SUIIENDRO PRA- v. 

crelion of Court at to interest!} *Th^Srta 
flowed intei-est at (he • 
rate of 8i por cent, per annum on a land 

mif fhe pendancy of the ' 

u^. Held That the Civil Procedure . 
Codo KivM the Court discretion in the ■’ 
matter Md the Judicial Committee was not 
prepaid to di.wnt:from the view taken by 
the Courts in India. 'PANNALAT. w * • 
NIHAL CHAND .. v. 


'^l^***! action— Pleader appoin- 
acting under 

cpe^l power of attorney— Pleader, If must 
pe appointed by recognised agents] Certain 
decre^holders who were resident within the* 
local limits of the jurisdiction of the Court 
t» v^ich the application for (execution 
was to be made execute^ a special power 
of attorn^ m favour of one R authorising 
him on their l^half Infer alia t<^ ''(^ecute 
vakalat to vakils to sign execution pelitidfia 
and put in affidavits and > to •conduct all 
necessary proceedings/" andj the anplioa- 
tion for execution was sighed Md filed bv 
a, pleader who was appointed b.y a vakalat 
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.CIVIL PROCEDURE CODEr-Contd. 

executed by R : H^ld-^That the pleader wae 
duly appointed on behalf of the decree^ 
holders within the meaning of sec. 36 of 
Act XIV of 1882, sec. 37 not applying to 
the case. The possessive pronoun *' his ” 
in the expression ^'pleader duly appointed 
to act on. his behalf” refers to the party 
and not to his intermediary or agent. 
THIRUVENKATASAMI IYENGAR v. 
'PAVADAI PILLAY ... . ... 376 

’ ‘ — " - I, 47'— Suit to 

recover possession of undivided share, 
cfecreed— Partition pending suit— Execution 
of decree— Decree-holder, if may obtain 
possession of the allotted share in executioi| 
—Decree, If must be amended for the pur- 
pose— Separate suit, if necessary.] Pending 
a suit to set aside a sale for arrears of 
revenue of* an undivided share in a Mahal 
and for joint possession thereof, the Col- 
lector effected a partition of the estate 
under the Estates Partition Act and gave 
the purchaser separate possession*of specii^p 
Hands. The Courf decreed the suit with- 
out being infomied of thf completion of the* 
partition by the Collector. This decree, 
being reversed by' the High Court was ul- 
timately re.stored with certain modifications 
by the Privy Council. The decree-holder 
having applied for execution of the ^ decree 
and for - possession of the lands which had 
been substituted by the partition for the 
undivided share decreed by the Court: Held 
—That the decree could be executed by 
giving the decree-holders possession of 
the substituted lands, the question as to 
what were the substituted lanc^ being a 
matter which arose within the meaning of 
sec. 47 of the Civil Procedure Code between 
the parties yelpti^g to,, the execution and 
8atisfactiop{‘'ff^the decree; neither an ap- 
plication to* the Judicial Committee to vary 
their decree nor a separate suit for establish- 
ment of title was necessary. RAI BAIJ- 
NATH GOENKA v. MAHARAJA SIR 
RAVANESHWAR PRASHAD SINGH ...906 

, * 1 . 73 and 

Or. 38, r. 5, money deposited by sureties for 
release of an attachment before judgment, 
whether can be Mated as ** assets held 
by Court ’’—Rateable distribution of such 
rfioney afhong different decree-holders, if 
allowable— 8. 115, High Court’s power of 
revision.] In a money-suit certain property 
belonging to the Defendant was attached 
before judgment and then- released on two 
persons standing sureties for the amount 
of the claim. The, suit was ultimately de- 
creed and the decree-holder applied for ex- 
•ecution, whereupon the ^^fDreties deposited 
the decretal amount in Court. On that 
very day just before tie deposit was made, 
the Petitioner who also held a money- 
decree against the same judgment-debtor, 
applied for execution of his decree and 
pray^ for rateable distribution of the 
amount deposited. The application was 
refused by the Trial Court and the money 
paid out to the attaching credRor on the 
^att^r giving an undertaking to refund the 
amount in case the High .Court reversed 
• the order rejecting the Petitioner's applica- 
tion for rateable distributions Hefd— That 
the amount deposited was subject to rate- 


CIVIL procedure CODE~Concld. 

ablb distribution under sec. 79|, C. P. Code. 

The natural interpretation of the wide 
language of the section would include any 
asset in the possession of the Court and at 
the disposal of the Court for the purpose 
of satisfying a decree against a judgment- 
debtor. There is no reason why it should 
be restricted to what is paid in by virtue of 
•a process taken in execution. Brides, the 
assets in the present case though not strictly 
speaking realised in process of execution 
were, realised by a process in the nature of 
an a^iticipatory execution. Haraf 8aiu 

, V. Fazlur Rahaman, I. L. R. 40 Cal. 619 
(1913) and Sorabji v. Kala Raghunath, I. L. 

R. 36 Bom.«156 (19y), referred to. Thiravl* 
yam v. Lakshmana, 1. L. R. 41 Mad. 616 
(1917). discussed. In cases like these where 
no appeal is allowed, it has been the practice 
of the High Court ^to interfere under the 
powers conferred by sec. 115, C. P. Code. 
GIIISULAL AGARWALLA v. TODAR- 
MULL AGARWALLA ... ... 169 

— . t. 92.] Suit 

by public if bEK'red by the decision in a 
previous suit, hgtween a manager appointed 
under the Religious Endowments Act and 
^me claimants as Mohunts.. S AH AYE AM 
CHAKRAVARTI v. KHAGENDRANAN- 
DA ASRAM . ... ... • ... 604 

s. 92.] Suit 

for declaration of public right of way — 
Advocate-Generars permission if necessary 
when Jeave of Court' is taken under. Or. I, 
r. 8. See under Right of Way. HARISH 
CHANDRA SAHA v. PRANNATH CHA- 
• KRAV^UTI ... ... ... 687 

— I, 98_Re. 

ference of point of law to third Judge 
—Procedure when third Judge does 
not decide question referred, but 
an altogether new one.] Per. WoodiPffe, 
J.— That tho difference of opinion not having 
arisen in a Letters Patent Appeal, soc. 98, 

C. P. C., covered the case*and theP objection 
that the reference was not in order and 
should have been divided by tho opinion 
of the senior Judg^v failed. That under 
the present Isgv the third Judge cannot dis- 
pose of the appeal generally but can only 
dcciuo the point of law referred and then 
dispose of the appeal, tho referring Judges 
having indicated how it should be disposed 
of according to the possible answers to be 
giyen As the question of law actual^ re- 
ferred to tho third Judge was not decided by 
him, and tho reference consequently proved 
infructuous, -the Division Bench disposed 
of the appeal under cl. (2) of sec. 98, C. P. 

C., the decree nppf^led against being con- 
ftriued. JNANENDRA MOHAN DUTT v. 

UMESH CHANDRA GUHA 985 

-^1 . c. 109, cf. (c). 

scope of—” Order ” in cl. (c), meaning of, 
as distinguished D*om ” final order 
Jurisdiction of High Court to grant leave 
to appeal to King in Council against ii' 
terlocutory order— Fit case for the exercise 
of such Jurisdiction.] The torifi ” order ” 
in cl. (o> of sec. 109 is intended to cover ii^’t 

- merely a "final brder^/ but is wide 
enough to include an interlocutory order. 

It has a different meaning to the expree- 
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oioti "final order in ol. (a). Ji» a fit case 
the HirIi Oouit has jujisdicfion to Rrant 
leave to appeal to Kh Alajo&ty in Council 
under cl. (c) of m o. JOi) from an interlocu- 
tory order. Radha Krishna Ayyar v. 

Swaminatha /Ayvar, L. K. 48 1. A. 31; s. 
c. 25 C. W. IN'- «.‘K» (1020), Banersi Pershad 
V. Kashi Krishna Narain, L. R. 28 I. A. 11 
at p. 13: a. c. t. L. R. 23 All. 227; 5 C. W. • 

N. 103 (iono), and Damra Coal Company v. 
Benares Bank, 21 C. L. J. 281 (1914), re- 
fomd to. S131VA PRASAD SINGH v. 
RANI PRAYAG KUMARI DEB I ... 819 

^ s. 

Petitioner if has to show that any substan- * 
tial question of law is involved, where 
thouah the High Courts dccre^ purported 
to dismiss the appeal, it yet substantially 
overruled the decision of the lower Court.] 

In a corlftin suit tlio lower Court held 
ainonR.<^t other ihiiiRs fliat in view of the 
frame of the suit it w^as not open to it to 
direct a conveyanee to Ihe Plain titTs of the 
inartRuRod properties. On appeal, the lliRh 
Court dismis-sed the Plaintitt's appeal with 
eosis and aflirmed iho docAe of the lower 
Court with 0110 variation, •uunnly — ‘'that 
the decree as also tlio moitRaRed pro])ortio 8 
will be included in the convey nneo to th <4 ^ ' 
Plaintift's;" Held—That. though the decree 
of thocllif?h Court iiurj)ortcd to dismiss ibo 
appeal with costs, it was impossible to Indd 
that it aflirmed the decision of the Court 
below. Therefore it was not necessary lor 
the Petitioner in show that any substan- 
tial question of law- wfts involved in the 
appeal to His Majesty. NAGENDBABALA 
DASI V. DIN.ANATH MAllTSH ... Qgl 

^ s. 1 ft— Re- 
vision by High* Court,] See XJudor Civil 
Procedure Cod'\ GUrsURAL AGARWAl^ 

LA V. TODARMAIL AGARWALLA ... 1C9 

TV 8. 115— Revi- 
sion by High Courl* of order allowing rever- 
sioner to make ^ deposit against sale in 
execution^ of rent decree against Hindu 
widow.] See UndtU’ Bonjxal Tenancy Act, 
sec. 170 (3) MDUUNDRA NATTl NANDA 
V. BAJDYA NiVTH^TRlPATElT ... 167 

8. 14^^ ap- 
plication for restitution of money pai< to 
mortgagee auction-purchaser after the dale 
of sale and before confirmation of the sale 
—Jurisdiction of Court loj)rder restitution 
in execution proceedings— Separate suit for 
restitution, if nBce&sary.l A morlgoi^ea 
got a mortnrauo decroo and in Iho salft in 
<^xecution thereof purchased the iumtKajjfod 
property " for w'haiever was due lo him on 
the decree at the liu^o of ihe sale," with- 
out offorint? any specific bid. In subse- 
quent procoedinpf.s by t-hq, judgment-debtor 
to ^et aside the sale, the morigaproe auction- ^ 
purchaser and the jifilipcuout-debtor came 
to a settlement to the olfcci that if a 
specified sum wa^ paid ('IT before a certain 
date, the sale would stand caiioeilod, but on ^ 
default the sale wouhl Rt.aiul confirmed, 

The judgmejit-debt'or, however, did not 
pay the entire «’.nm but miuie paid: p.-iymonts 
on two occasions and the auction-purchaser, 
vrith the sanction of the Court, from time c 
to tiiho extended the time on the. above 


CIVIL PROCEDURE CODE-contd. 

c.oiiditiona. Finally, default having been 
made, the sale was confirmed under sec. 

C. P. C.,^ and the judgment-debt was 
satisfied in full by the purchase of the 
mortgaged property. The judgment-debtor 
fcubsequently made an application, in the 
execution proceedings, for restitution of the 
sums paid by him to the decrce«-holder pur- 
I’R® lower Appellate Court held 
that the remedy of the judgment-debtor 
was by way of a regular suit; Held— That 
2 t is competent to the execution Court, in 
the exercise of its inherent power, to make, 
an order for restitution with a vieifr 
to ^uro eomploto justice between the 
Jlariios concerned, oven in cases not com- 
prised within tho terms of sec. 144, C. P. 
C. Dineish Prosad v. Sankar Chaudhuri. 
2 C. L. J. 637 (1904), Prayag Natli Singh v. 
Sheo Prosad, 16 C. L. J. 135 (1911) and 
Rai Raghubir v. Jai Indra, L. R, 46 I. A. 
228^(1919), di*»tinguishcd. Beni Madhav v. 
Pran Singh, 15 C. L. J. 187 (1911), Naron- 
dfa Chandra v. Jogendra Narayan, 19 C. W. 
iN. 537; s. c. 20 C. L. J. 469 (1914), Ashutosh 
V. Upendra Proshaa, 21 C. W. N. 564; s. c. 

C. L. J. 467 (1916). AtuI Chandra v. 
Kunja Beharl, 27 C. L. J. 451 (1917) and 
Amirannessa v. Kurimannessa, 18 C. W. N. 
1299 (1914), followed. Collector of Meerut 
V. Kalka Prosad, I. L. R. 28 All. 665 (1906) 
and Sukhdeo v. RIto Singh, 2 P. L. J.- 361 
(1917), referded to and approved. As pre- 
ciooly the same relief would be obtained 
whether the application was made in a 
separate suit or in the execution proceed- 
ings, tho litigant should not Ije driven to a 
separate suit, merely because the case may 
Jiot fall within tho purview of the appro- 
priate section d^^the Code. Prayag Naran 
V. Kamikhya X. R. 36 1, A. 197; s. c. 14 

0. W. N. 55 (1909), Shama Pattar v. Abdul 
Rajab Sahib. L. R. 39 T. A. 218: s. 0 . 1. 
L. R. 35 Mad. 605: 16 C. W. N. 1009 (1912), 
and Parbhudayal v. Kolyan Das, L. R. 43 

1. A. 48: s. c. I. L. R. 38 AIL 163; 20 

C. W. N. 425 (1915). referred to 

and followed. It being clear that if 
the matter had not been overlooked at 
tho time of the confirmation of the sale 
an order for restitution would have been 
made, any Court can rightly coa&ider itself 
to possess an inherent power to rectify tho 
mistake or omission which had been inad- 
vertently made.- Dcbi Baksh v. Habib 
Singh, L. R. 40 T. A. 151; s. c. T. L. R. 35 
All. 331; 17 C. W..N. 829 (1913), referred 
to and followed. The Court has an inherent 
power to recall nrpney improperly paid 
out, Mrinalini icxjftbmas Chanora. 11 C. L 
J. 533 (1910), and other oases referred to. ‘ 
The difiiculiy of invoking the, inherent 
power of the Court under sec. 151, C. P. C., 
when there is an express ptovision to the 
contrary in a statute, does not arise in the 
.present case, as see. 144 dibea not define 
the full measure of the power' of the Court 
to make an order for' restitution. Sec. 144 
Jnay. be taken' as a guide to detorpainq ".in 
w'httt elass of cases an order for restitution. 
Jaay be made so that" complete juati6d may 
be jnade between the imrties apd-th^y may 
be restored to the statue* quo ahte/ Sabitrl ' 
V. Savi, L. R. 48 1. A. 76: s. oVSS C. W. N. 
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657 (1921), referred to. BAI CHABAN 
.BHBITA V. DEBI PEASAD BHAKAT ... 408 

■■ ■ ’ - ■ <• 150— 

** Aisignment of business within local 
limits of one Subordinate Court to another 
by District Judge if “ transfer ” of busi- 
ness-CIvil Courts Act (XI 1 of 1887), s. 13 
(2).] A decree woa passed by the third 
Subordinate Judge's Court in respect of a 
claim the cause of action whereof arose 
within certain local limits. Subsequently 
the business arising within these limits was 
assigned to the fourth Subordinate Judge's 

• Court by the District Judge under sec. 13 
(2) of the Bengal and Assam Civil Courts 
Ast (XII of 1887); Held— That the fouath 
Subordinate Judge's Court could not entor- 

' tain an application to execute the decree. 

An ** assignment " of business under sec. 

13 (2) of Act XII of 1867 is not the same 
thing as " transfer " of business within the 
meaning of sec. 150 of the Civil Procedure • 
Code. MUNSHI MD. KASSeMALP v. 
MUNSHI NIAMUDDIN AIIMED ... • .. 216 

^ Or. II, r., 2 

—Suit for interest on* bond— Decree satis- 
fied— Subsequent suit for principal barred.] 

A hypothecation bond contained a clause 
stipulating that if interest was not paid 
for six months the creditor might sue 
either for interest alone or for both prin- 
cipal and interest without waiting for the 
■expiration of the period fixed for repay- 
ment (which was three years) and the 
debtor was "to havo no objection what- 
ever." More than three yeaw after, no 
interest having been paid^ thie creditor 
brought a suit for interest alone and ob- 
tain^ a decree for sale of the mortgaged 
property. The decretal amount was de- 
posited iu Court 'and satisfaction entered. 

On a subsequent suit by the creditor for 
tho principal sum and arrears of Interest: 
Held— Tliat the provisions of Or. II, r. 2 
of the Civil Procedure Code were applica- 
ble and the subsequent suit was not main- 
tainable. The cause of action referred to 
in the rule is the cause of action which 
gives occasion for and forms tho founda- 
' lion of tho suit, and if that cause ciisibles 
a man to seek for larger and wider relief 
^ than that to .which he limits his claim, 

' he caiftiot afterwards seek to recover the 
balance by independent proceedings. 
MUHAMMAD HAFIZ v. MHiZA MUHAM- 
MAD ZAKARIYA 297 

, Or. V, r. 15, 

service of notice on iBon of Defendant, whe- 
ther sufRcient service— Propriety of in- 
ference from the relations . of father and 
son— Bengal Tenancy A8f (VIH of 1885), 
s. 40, suit for' ejectment of non-occupancy 
raiyat bn ground *of refusal b agree 
to enhancemoht— Mode of service of the 
agreement on the raiyat.] 1:^ a suit 
for ejectment of a noiKJccupancy raiyat 
the, statute^ agi:eem4nt i^as served on 
his don. and the bwer Courb. 
thought ihat it was sufficient' compliance 
with the requirements of Or. 5, r. 15, C.' 

• P.' C., as the son was presumed to have 
duly 'breu5^ht it tu the notice of the De- 
fendant: Held— That this clearly is a con- 
eideration which cannot permitted to 
weigh with J;he Court w^en the (litestiou-. 
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is whether or not the requirements of the 
staMe hare been carried out. It has to be 
definitely found that the Defendant could 
not ^ found after reasonable and ^ligent 
enquiries, and that the person on whom the 
notice was served was on adult male mem- 
ber residing with him. It is essential that 
the requirements of the statute in these 
• ^ strictly carried out. 

, BHARAM CHAND OTTTiM w TTAWatt 


CHAND QVM V. "KANAK 

oAAJiAR ... j 

of plaint, when permittibie^ 
Arte. 88 and 

1ZU.J Courts will allow amendment of plead- 
inp subject to three general conditions, vl*., 

of the applicant, (2) where the amendment 
does not cause such prejudice to the other 
cannot Je compensated by costs, 
(8) where it does not convert a suit of one 
cnaracter to a suit of another charao- 
Where the Plaintiffs originally 
«a,mages and injunction against 
ine Defendant and then by an amendment 
prayed for declaration of title and then 
further by dhother amendment prayed for 
recovery of possession if in the opinion of 
8 tiio Court he was out of possession, and it 
S?®' dispossession of the 

I Iniutiffs was more than six yeafb befoio 
the institution of the suit: Held— That the 
hmitation applicable to the claim for 
damages being three years and that for de- 
clanation of title six years the second 
am^dment ought not to have been allowed 
was to enlarge the period of 
limitation to 12 years from the date of 
the dispossession and to take away from 
tho Defendant his right *to defeat the suit 
as originally framed on the ground of 
limitation. That the , amendment altered 
the nature of the suit, and upon the evi- 
dence it appeared that there was no bona 
fides on the part of the Plaintiffs. 

V® YSS®Sa-KTl 

4— Sale of immoveablb property in execution 
of an order «f or payment of expenses of wit- 
ness, legality of— S. 36, scope and effect of.l 
In a certain suit the Plaintiff was ordered 
to pay a certain sum as expenses for one 
of his witnesses. Tho order was exe- 
, immoveable property 
or the Plaintiff sold in execution. The 
present suit was instituted for a declara- 
tiion that the sale of the immoveable pro- 
^rty was without jurisdiction and illegal: 
Held — That the sale of the immoveable 
property in execution of the order was 
illegal. Or. 16,^.;,4 is not to be treated as 
a short and summary procedure for realis- 
ation of the expenses of a witness in addi- 
tion to other modes of execution of orders 
under the provisions of see. 36 of the C!ode. 
That section does not make any order cap- 
able of execution which was not so before. 
The section only means th%t the proce- 
t execution of decrees 

shall apply to exeontiop of such orders as 
can" 1)0 executed under the. Code. There 
being a specific provision in that behalf in 
Or. 16, r. 4, the amount ordered to bo paid 
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ought to have been levied in that manner, 
and the immoveable property of the debtor 
could not have been put up to sale. 

MD. WARISH SADAGAB v. RAHAMAN 

ALI MBAH 877 

. Or. XXI, r. 

2.] Certification of payment out of Court 
to decree-holder— Such certification, if can 
be made in the application for execution- 
period of limitation for certifying payment 
of money payable under a decree. See 
Limitation Act. BAHT MD. SAHA v. 
AIJANMAI ... ... ,... 529 

^ Or. XXI, r. 

2.1 Certification of payment, if can be 
made at any" time. See Limitation Act. 
MADAN MOHAN BANIlCYA v. HARU- 

LAL KUNDXJ 534 

Or. XXI. rr. 

6 and 22, application for transfer of decree 
and for issue of notice upon judgment- 
debtor— Limitation Act {IX of 1908), Art. 

182 later application to the Court 
which passed the decree whether ** an ap- 
plication in accordance with ^aw or a step 
In aid of execution.”] Aii appli'cation for 
trans^fer of a decree was mad& on the 4th 
November 1910. in which there was also 
a prayer for issuing notice on the judg- < * 
ment-debtor. The notice having been 
twice ret^irned unserved, the decree-holder 
applied on the 24th January 1911 for issue 
of another notice which was served and the 
decree was duly transferred. On the 7th 
January 1914 on , applicaiiion for execution 
was made to the Court to which the decree 
was transferred: Held— That the applica- 
tion for execution, dated the 7th January n 
1914 having been made more than three 
years after the apj^lication (for transfer of 
the decree), dated the 4th November 1910 
waa barred by limitation. Or. XXI, r. 22 
Civil Procedure Code, provides that the 
notice upon the judgment-debtor to show 
cause against execution shall be issued by 
the Cburt enecuting^'the decree. The Court 
which transferred the decree had therefore 
no pbwer to issue that litotice. Further, an 
application for transfer of a decree is not 
an application for execution. Chutterpat 
SInoh V. Rai Bahadur Saita SOomorimuli, 

20 C. W. N. 889 (F. B.) (1910), refcrreii Uu 
Therefore the nnnlication made by the 
decree-holder on the 24th January 1911 to 
issue notice upon the judcrment-debtor 
cannot be held io be on application "in 
accordance with law” for execniion nr to 
tnhe some step in aid of execniion of ' the 
decree within the meaning of, Art. 182 (5) 
of the Limitation Act and therefore could 
not save limitation, a HA Z ARIL AL v. 

BAIDYANATH SAHA 292 

Or. XXI, 

r. 58— Mortgage decree, for sale— Claim to c 
mortgaged oronerty, if lies— Claim once al- 
lowed but disallowed upon fresh application 
for execution— Revision — Civil Procedure 
Code (Act V of 1908), s. 11S.1 A claim is not 
enter tainable under Or. XXI, r. .*>8 of the 
Civil ProceduPe Code to- nroperty which 
lias been ordered to be sold under a mort- 
gage d'^oree: and where such a claim was 
once allowed, but aubsequently the decree- 
holder having again applied for oxocutioa 
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of the decree by sole of the property 
a further claim to the property by the * 
successful claimant was disallow^ by the 
executing Cbuxill: Held, 'Pn an applica- 
eation lor revision under sec. 115 of the 
•Civil Procedure Code, that in view of the 
authority of the case, Deepholts v. Peters, 

I. L. B. 14 Cal. 681 (1887). the High Court 
could not interfere. MAHABIR PRASAD 
SINGH V. JOGENDRA NATH MONDAL 50 

— — : o**- ^^i, r. 

89— Sale in execution of decree— Judgment- 
debtor privately selling the property so 
told to a third person after the execution * 
sale but before confirmation of sale— Such- ■ 
subsequent purchaser, if entitled to apply 
under Or. XXI, r. 89, to have the court- • 
sale set aside.] Where a judgment-debtor, 
after the saie in execution of his fimmovo- 
able property but before the confirmation 
of the sale, sold such property to a third 
person, end such subsequent purchaser ap- 
pli^ to hdve the court-sale %et aside 
under Or. XXT r. 89 of the Civil Proce- 
dure Code: Held — ^^hat he was not en- 
ticed to make the said application. The 
interest, if any, which ho held in the pro- 
perty was not by virtue of a title ac- 
quired by him before the execution sale: 
his interesit. if any, was by virtue of a 
title acquired after such sale and con- 
aequently he was precluded by the vet^” 
terms of the rule from applying under Or. 
XXI, r. 89 of the Civil Procedure Code. 
Anantha Lakshmi Ammal v. Kunan 
Chankurath Sankaram Nair, 24 Mad. L. J. 

205; fl913] Mad. W. N. 101. Ishwap Das v. 
Asaf All Khan, T. L. R. 34 All. 18G (1911), 
Dhanwantl Koer v. Sheo Shankar Lai, 

4 P. L. J. 340 (1917). Pandurang Laxman 
Uppads V. Govind Dadh Uppadhe, T. L.* 

R. 40 Bom. 547 (1916) and Dulhin Mathura 
Koer V. Bangshidhari Singh, 15 C. L. J. 83 
(1911), referred to. SABADAKRIPA LALA 

V. HARENDRA LAL DAS Ii9 

, Or. XXI, rr. 

98, 99, 101, 103, order under, dismissing 
Kaso for default— Suit by party against 
whom order made— Limitation— Limitation 
Act (IX of 1908). Art. HA,] In viow of 
the decisions under secs. 332 and 335 of 
>Act XIV of 1882 and the fact that tiio • 
language of these sections has not boon 
altered in the new Cede, Art. 11 A of the 
Limitation Act will apply only to an 
order under r. 98, r. 99 or r. 101 of Or. 21, 
which has been made upon investigation. 
Kuni Behary Lai v. Kandh Prasad Narain 
Singh, 6 C. L. J. 362 (1907), followed. 
Nagendra Lai Ch6;;M|hury v. Fani Bhusan 
Das. I. L. R. 45 Cal. 785; s. c. 23 C. W. N. 

375 (1918), Vankataratnam y. Ranganaya- 
kamma. 5. L. R. 41 Mad. 985 (P. B.) (1918), 
Pannusami Pijiai v, Samu ' Ammai, 31 
Mad. L. J. 247 (1916) .and Satindra Nath 
Banerii.v. Shiva Prasad Bhakat, 26 0. W. 

N. 126 at n. 127 (1921 distinaruished.. An 
order dismissing an application for default 
is not nn rrder on seed upon in-vestigation.. 
SM. NTRODF BABANT DASI v. MANIN- ^ 
.DBA NABAtAN CHANDRA ... ^ . -85:) 

. Or. XXXII, . 

r. S-^rApDOintment of certificated gii&v'bian 
as guardian ad litem— R. 4, tub-r. (8), 
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CourP$ powef^ to appoint a guardian wlth- 
. out his consent— Decree against a minor 
where his guardian was appointed without 
his consent, if binding upon him— Classes 
of guardians to whom sub>r. (3) applies— 
Guardian and Wai^s Act (VIII of 1890), 
s. 10, sub-sec. (3)— Willingness of the 
guardian to act, essential— S, 99, applica- 
bility of.] The generality of the language 
used in Or. XXXIl, r. 4, sub-r. (3), noiakee 
it clear that the Legislature has prescribed 
that no perbon who is competent to act 
as guardian of an infant, either under sub- 
• r. (1) or under sub-r. (2), shall be appoint- 
.. ed guardian for the suit without his con- 
sent. The willin^esa of th'e propased 
guardian is essential e^en in cases of ap- 
pointments of guardians under the 
Uuarditns and Wards Act as guardians 
ac( litem. When a person has been 
appointed guardian without his consent, the 
infant is not represented and a ^decree * 
made in^a suit so constitute(h has no bind- 
ing effect upon him. The provision Rs to 
the consent of the person, proposed tob be 
appointed guardian fbr the suit is manda- 
tory and imperative. Khirajmall v. Oiftm, 

I.*. R. 32 I. A. 23: 8. c. I. L. R. 32 Cal. 

296 ; 9 0. W. N. 201 (1904). Rathidannetia 
V. Mahammad, L. R. 36 I. A. 163; s. c. I. 

L. R, 30 All. 672; 13 C. W. N. 1182; 10 C. 

L. J. 318 (19^09) and several V>ther coses 
referred to. Waliar v. Banks, L. R. 30 

I. A. 182: 8. c. I. L. R. 30 Cal. 1021; 7 C. 

' W. N. 774 (1903), distinguished. The fact 
that the guardian preferred an appeal can- 
not be taken as an index that he consented 
to his appointment as guardian for the suit, 
when in fact he never appeared during the 
trial of the suit. Sharoof v. Raohunatha, 

, . 18 Mad. L. T. 401 0915), referred to. 

\f ANNADA PRASAD OHOSH v. -aPlSN- 

DBA NATH DEY SAEKAE 781 

Op. XXXIV, 

r. 2, cl. (o)— Decree of first Court allowing 
redemption within six months of the date 
of the decree— Appeal by the judgment- 
debtor against the decree and cross-objec- 
tion by the decree-holder both dismissed 
—“Six monthi’ time,” whether to run 


from the date of the original decree 
or ^f the Appellate decree.] A decree 
declared the right of the decree-holder 
to recover possession of certain pro- 
perty subject to the right of the judgment- 
debtor to rodeem on payment of a certain 
sum within six months of the date of the 
decree. Against that decree, the judg- 
ment-debtor appealed and the decree-holder 
(filed a petition of ci’os&objeotion, but both 
were dismissed and tSe decree of the first 
Court confirmed. Then within six months 
of the date of the Appellate deercf but more 
than six months after the da(^ of the ori- 
ginal decree, the judgment-debtor paid into 
Court the sum neoes<«ary for the redemp- 
tion. The decree-holder applied for execu- 
tion of the decree; Held— That where In 
a suit on a mortgage the decree of the Ap- 
ellate ^urt simply dismisses the appeal 
leaving the decree of the first Court un- 
touchM. the time for redemption runs from 
the da^of the decree ofJ^e first Court, « 
BARAOTA KUMAR ADAI^^ l?M. RADHA 
EiNI DA8I 
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PP. 7 tnd 9. Sm Under ^ 'l^rtean 
PMSUNNA KUMAR MONOALTs?it 
AMB AR MUNDAL .. „ 12S 

Hi w mortgages-iteepMtive rights 

• Bret and puisne niorl«a«oes. Bee under 
Mortuage. MUSAMMAT SUKUI » 

. MUNSHT qHULAM SAJDA R . . .[ ,7, 

p.' 10 , rejection of an appeal ‘for^failuM^to 
teouplty fop ant,— 9 . ,04 and Or 
•PPMUWa-S. 2 
5 .®*' ®f rejection It comet with- 
!"*'>• definition of “ Deoroo”] iTan aS: 
peal the lower Appellate Omrt called 
the Api^ll^t #0 turnibh security for costs 
under Or XLl. r. 10 of the Civil PrwedteM 
and the order not havina been cam 
plied inth dumiwed the appedl^iS 
ttis order an appeal was preferred tcfihl 
&gh Court: H'.Td-l'hlS Sn oider of «! 
jection of an appeal under Or. XLI. r 10 

17 it i'* treated ue an order it la 
oSt’iW “J ‘WealabteiMei? 

by the pro^si?n,“Jf “Toi* 

withAe ^ 

tonition lof a " decree ” contained in sec 2 
(2), because the Court did notwleal^ith 
the merits of tho controversy between the 

i-ij* *' A (1895). Secretary of State for 
India in Council v. Jillo, I L R a n 

(18M) and Flrozi Begum v. Abdul Latif 

i®** admitting^ appVil 

n* vtvtt »‘®view.| R. 1 of 

Civil l^roc^ure Code 
must be read as in itself definitive of the 
limits within which geview is permittAi) 
and reference to practice undl? fS^i 
misleading. The words 

AltVlI, r. 1, meafl a reason suffi^ent hn 

to those special 
immediately previonsly. that la to ^ to 
*“**®*^ to brinir to the uoHto of 
the Cburt new and important matters or 
error on the face of thrre^rf. " 

application Ibr review the Qinrt 
proceed to deal with the caseTlhe S 
o^rfon an appeal. CHHAJJU RAM y 
_ ••• .. 697 

r* f'~Qrounds for review Sm 

, CHHA/JU RAM^v. *" **"**•,„ 

oww tticrefrom— Subseqiicnt atient of the 
■^0 lpyt!",9 Mapdlan If ean validate thS 
agiwemant— Subordinate Judge If may allow 

SSSTdteaA'L'r W«"t» »" SrtI lo^ 

Bothor on behaU of her minor oJhadrw) 
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^ntAred into an agreement with somo others 
to refer to arbitrators a dispute about some 
properties and they all made an applicor 
tion to Court under r. 17 of the Secppd 
Sohedple to the C. P. Code. The guardian 
of the minors' properties appointed by the 
DistWet Judge subsequently gave his 
sent to the agreement to refer and partici- 
pated in the said application under r. 17. 

Court thereupon acted upon the ajpee- 
ment and referred the dispute to arbitra» 
tfon: Held— That the mother was not 
competent to bind the infants by the agi^ 
ment to refer to arbitration. The mother 
has no larger powers to deal with her 
minor child's property th^ any# outsider 
or non-relative who happens to have charge 
for the time being of the infant. The 
natural guardian can perform acts which 
are xmrely advantageous bo the infant, but 
can impose no obligations on the infant. 
Imambandi v. Mutiaddi, T. L. R. 45 Cal. 
878: B. c. 23 C. W. N. 50 (P. C.) (1918). fol- 
lowed. A party who entered into the 
agreement to reier, under a gnisconception 
as to the legal aigihority of Ihe mother, 
may afterwards withdraw therefrom. 
The legal miardian's assent subsequently 
given to tho agreement Do refer and his * 
partioipa^on in an assent to the applies^ 
tion under r. 17 cannot validate the agree- 
ment which formed the basis of that ap- 

S lication. Per Beachcroft, J.— The fact 
liat the Subordinate Judge subsequently 
Hound the. mother fit to act for the* minors 
would not validate an arrangement which 
in its inception was invalid, there being 
no appointment of the mother to act# for 
the infant in the j)artitibn proceedings by 
the District Judge who takes the place of 
the Kazi in Mahomedan law. MOHSI- 
NUDDIN AHMED v. KHABIRTJDDIN 
AHMED c.. ... ... ... 84 

Soh. II, 

para. ,21, filing award in matter referred to 
arbitration Svithout intervention of Court 
—Agreement for reference to arbitration 
stipulating that heirs ami representatives of 
the parties would be boynd by the award— 
Award, if null and void when during 
pendency of the proceedings, some of the 
parties died and representative of one Jf 
them was not substituted and no guardian 
ad litem* of the minor son of another was 
appointed.! Some parties fieferied their 
disputes to certain arbitrators stipulating 
in che agreement that they and their heins 
and representatives would be bound by the 
award. After the hearing of argument was 
closed it was brought to the notice of the 
arbitrators that two ouif lof the parties had 
died and the arbitrators (.allowed tlipp for * 
filing fresh aehalnamahs add for appoint- 
ment of a guardian for ^e minlor,he!r of 
one of the deceased parties, but nothing 
was done. The arbitrators then made their 
award and on application being made to 
Court, the Court made the order for filing 
the award: Held— that having regard to 
the subieot-m After of the arbitration and 
the terms of the reference the legal, repre- 
bentativps of the deceased persons would 
be bound bv the reference to arbitration 
niiade bv their vredecesdiTs. Bashidu- 
tilsa V. Mahomed Ismail Khan, I. L. R. 


CIVIL PROCEDURE CODE-contd. 

?} All. 572: s. c. 13 C. W. N. 1182 (P. C.) 
(1909) and Manindra v. Mahanaiida, 15 ‘ 
C. L. J. 360 (1911), distinguished. It is true 
as a general principle that a person who 
18 not a party to or properly represented in 
wy proceedings should not be bound by 
proceedings. But proceedings before 
arbitrators are not intended to be carried 
^ procedure con- 

tain^ in the Civil Procedure Code. If there 
IS a binding reference to arbitration all that 
It is nece^ary to be seen is that there is a 
substonti^ representation of the different , 
intorests before the arbitrators. There is no 
rule of P^CM^ure by which the arbitrators*’ 
could substitute representatives or appoint 
guardian ad litem for infants. The question ' 
whether the award would be bindiim or not 
must depend upon the circumstance of each 
cose. The interests of the minors not having 
f. been preiudicially affected and having bo^ 
property loolrod after by the adults members 
whopwere present, the awardjonght not to be 
set aside on the ground of the defect in 
procedure not affecting tho merits where sub- 
stantial justice has been done. BINAYAK- 
^AS AOHARTA CHOWDHURY v7 SASI 
BHUSAN CHOWDHURY ... ... 804 

' ' ' — *- ■ - - _ _______ Sch 1 1 

5”** 21— Private arbitration award filed' 
and Judgment pronounced and decree follow- 
ing, if can be re^)pened in subsequent suit to 
set aside the award and decree— Res judi- 
cata.! Matters heard and determined in pro-’ 
o^ngs. under cl. 21 of Sch. II of the (Svil 
Procedure Code are rei judicata and cannot 
be reopened in a subsequent suit between the 
^me parties and brought for the purpose ; 
of setting aside the ^ward and the decree fol- / 
lowing upon the judgment pronounced in- ' 
acco^anoe theroTnth. A proceeding under \ 
cl. 21 of Sch. II, C. P. C., is a suit within 
the meaning of sec. 11 of tho Civil Procedure 
Code. GURU CHARAN SIRKEft v. UMA 
CHARAN SIRKAR ... _ 940 

para. 18— Suit pending decision of arlbii’trators 
—Award of arbitrators whether a bar to th# ‘ 
suit whyre no applicatipn for itay of suit 
P»’<>c®«*ure.l The Plaintiff and 
the Defendant were owners of adjoining ' 
parcels and the controversy between them 
constituted a boundary dispute. On the 19th 
May 1916 tlmy executed a deed of agreement 
and referred the matter in dispute to three 
arbitrators who held an enquiry. On the 4th 
November 1917 one , of them announced a 
dep^n which was signed only by himself 
to the Plaintiff, On 
the Sth March 19U the Plaintiff conun’enced 
» wwt te^tehhsh his title and eHfoioe his 
^ arbitrators were ai^rised of the 
of the suit and bn the SOth March 
1918, Ihey publu^ed their joint award. The 
D^endant who did not i^ive notice of the 
^ April entered appearance on 
the 11th Apri, and filed his writt^ statement 
on the 86th Aprils Held— That as P^- 
fendant did not take recourse tp the propdr 
prwsedure. namely, apply for stay the 
9a?^Wation of the award as made Mih- 
jmt junsdictioh and thereafter Temfesion of 
* the matter to the arbitrators, the award bed 
been rightly rejects by the Coutft below as 
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\i|iade without iurisdiction and the suit was 
properly tried on the merits by the Court. 
Ram Cnandra t. Krishna Lai. 17 C. W. N. 
351 (1912). Oinabandhu Jana v. Duma Pro- 
sad Jana. 1. L. E. 46 Cal. 1041: s. c. 23 C. 
W. 716; 29 C. L. J. 399 (1919), Ram Pro- 
tad V. Mohan Lai. 1. L. E. 47 Col. 752 (1920). 
JoKiram v. Ghaneshyam. 1. L. E. 47 Cal. 
849: 8. c. 25 C. W. M. 62 (1920) and Ram 
Chand r. Gobindram, 119181 13 S. L. E. 193. 
considered. That the Dofendant should not 
be ffiven an opportunity at this late stage to 
> comply with the requirement of the law as 
the aeath of one of the arbitrators rendered 
"arreconsideration by the original arbitrators 
/impossible, the agreement not containing any 
pnoTision for a reconstitution of the com- 
mitieo %f arbitrators upon such a con- 
tingency. SAEAT CHANDEA SEN v. EAJ 
KUM ’ ‘ MOOKEEJEE ... ... t 

CONSTRUCTION OP WILL-One part of the 
Will purpbrtino to give an alNolute e^ate 
and another part imposing restrictions on the 
, powers of alienation at\d mode of enjoyment, 
ir Whether passes an absolute or a limited 
estate— Succession Act (X of 1865). s. 125,* 
applicability of— Central idea and insolated 
expressions in a Will, which to prevail.} In 
a Will the testator provided that after his 
death his daughter would be malik vested 
with the power to transfer by solo and gift 
the entire properties and would enjoy and 
hold possession of the same down to her son, 
son's sou and so on. The Will next provided 
that the daughter should live in the testa- 
tor^s ancestral bhita, and perform the pujas 
inaugurated bv him, otherwise she would 
not be entitled to hold possession or trans- 
fer anv iv»rtiou of the property. The Will 
yolso provided that she would be entitled to 
f transfer the property only if it was unavoid- 
ably necessary for the education of her son 
or if they fell into great calamity. In a 
suit for possession by the sous of the daugh- 
ter. Iihe Court of first instance held that the 
Will conferred an absolute estate on the 
Plaintiffs^ mother, who having loft a maideil 
^l^ughter still living, the Plaintiffs had no ' 
^tle to the property. On appeal the lower 
Appellate Court held that the questions 
. raised should be decided after taking evi- 
dence and remanded the case for trial upon 
the merits: Held— That the words in the 
earlier part of the Will, without anything 
to qualify them, would no doubt create an 
absolute estate and there was power .of 
alienation expressly given. There is no 
doubt that if an estate conferred by Will is 
held to be absolute, the jeenditions as to^^the 
mode of its enjoyment are void. Bnt con- 
sidering all the terms of the Will it is clear 
that th^rovisioqe made in the eaifier part 
of the Will hre Qualified by the provisions 
made in the other parts of it. Three things 
appear to have been unner-most in the mind 
of the testator: that his daughter and her 
sons, eto., should reside in his bhita, that 
power of alienation should be given only for 
, meeting the education exnenses of her son or 
in case of great ealamity. and that she 
diopld .Hold the properties subject to per- 
fbrmanoe of the pujas. Taking into con- 
sideration the central ideas of the Will, in- 
stead of isolated expresinonsk it is clear that 


CONSTRUCTION OP WILIr^eoncld. ^ 

the Will did not give an absolute estate to 
Plaintiff's mother. Lala Ram Jswan Ram v. 

Dal Koer, I. L. E. 24 Cal. 406 (1897), Amaren- 
dra Nath v. Suradhani, 14 C. W. N. 458 
(1909), Jitsndra Kumar v. Nrittya Gopal, 

•18 C. W. N. 140 (1912), Tripurarl Pal v. 
Jagattarini, L. R. 40 1. A. 37: s. c. I. L. R. 

• 40 Cal. 274; 17 C. W. N. 145 (1912) and 
other cases discussed and distinguished. 
Shib Lakhan v. Srimati Tarangini, 8 C. L. J. 

20 (1908), Kandarpa Nath v. Jogendra Nath, 

12 C. L. J. 39i (1910). Hara Kumari v. 
MdhinI,, 12 C. W. N. 412 (1908), and 

* Radha Prasad Mullik v. Raneemani Oassi, 

I. L. E.^ Cal. 896: s. c. 12 C. W. N. 729 (P. 

C.) (1908),. discussed and tollowed. 

6UEENDEA NATH CHATTEEJEB v. 
SAROJBANDHU BHATTACHAEJI 893 

CONTRACT— Usage, evidence of— Admissibility 
—Adding to the terms of a written contract 
—Repugnancy— Whether such usage makes 
the contract insensible, inconsistent or un- 
reasonable— Due date falling on a Sunday 
—Contract if inay be performed on Monday 
following— European importer.] Evidence 
of well-known trade usage is admissible to 
add to the terms of a written contract when 
* such usage does not make the written 
oontraot insensible, or inconsisteul or un- 
reasonable. In a contract, to which both 
parties were Indians, for the sale of piece- 
goods imported by a European firm, the 
due date fell on a Sunday: Held— That 
according to the well-known usage in the 
market the due date would be the Monday 
Allowing. Richardson v. Goddard, [1859) 

• 23 Howard 28, Lalchand v. Kersten, I. L. 

E. 15 Bom. 338 (1890), Juggomohan Ghose v. 
Manik Chan?( 7 M. I. A. 263 (1859). Gibson 
V. Small. ri8531 4 H. L. C. 353, 397, Brown 
V. Byrne. fl8541 8 El. & Bl. 703 715, Ross v. 
Shaw, [19171 2 I. E. 367, • Cuthbert v. 
Gumming, [1855] 11 Bxch. 405 (408). Pro- 
duce Brokers Co. v. Olympia Oil and Cake 
Co. [1916] 1 App. Cas. 314 and "Westeott v. 
Hahu, [1918] 1 E. B. 495 and the other cases 
referred to. KASIEAM PANIA v. HUR- 
NUNDROY FULCPAND ... • ... 854 

, V> buy goods, between London 

and Madras merchants— Stipulation for 

afbitration in London— Award mads in 
London— Suit on award— Defence that arbi- 
trator had given no opportunity to Defen- 
dant to be heard, if may be taken in the 
suit— English Arbitration Act, 1889 — Sup- 
remo Court Rules. Or. 64 , r. 14 — Irregu- 
larity not going to the root and not ap- 
parent on the face of award.) In a con- 
tract to purchase sheepskin of a specified 
quality by a merohdut carrying on business 
•in London from ^ merchant carrying on 
busin^ao ^ Madras, it was stipulated that 

• any diffetences noa amicably settled was 
to be submitted to arbitration in Ixindnn 
in ihe usual way and the award of such 
arbitration was to be binding on both buyer 
and seller. The buyer having sued the 
seller in the Madras High Court for enforce- 
ment of an award made by an* arbitrator in 
Xiondon, the seller objected that the award 
was not binding on him as the arbitrator had 
prooe^od to arbitrate without giving him 
an opportunity to be heard: Held— That 
as tae arbitrution clause provided for an 
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asrbitration which was to tahe Plwe in 
London and in accordance with English law 
and procedure, any objection io^ the award 
on the ground of misconduct or irregularity 
jti ad to be taken by motion to set aside or 
remit the award, under the English Arbi-- 
tration Act of 1899, within the time limited 
by Or. 64, r. 14, of the Buies of the « 
Supreme Court. No such objection having 
been taken, the award became fully binding 
on both parties to it, as if it had been in- 
oorporated in the contract. Any defence 
going to the root of the award, e.g., that 
the arbitrator bad no jurisdiction or that 
the matter was tainted with fraud— could 
have been pleaded in the sKit, but h defence 
on the ground of irregularity not appearing 
on the face of the award was excluded by 
the law by which both parties had agreed 
to be bound. Thorburn Barnes, L. E. 2 
C. P. 384 (1867) referred to. L. OPPEN- 
HBIM AND CO. v. HAJEE MAHOMED 
HANEEP SAHIB (P. C.) ... ... 642 

CONTRACT ACT. INDIAN (1 of 1872), s. 2»- 
Rival bu«sinesses in plying ferry boats— 

Sale of good-will of one to thegswner of the 
other— Agreement not to start similar busi- 
ness by vendor, if In restraint of trade.] 

The Respondent plied passenger ferry 
boats onaa river. The Api>ellant started a 
similar business and gained an advantage 
over the Respondent by securinp better 
landing places and negotiating facilities for 
oolleciing dues. In 1910, the Appel^int 
purported to sell to the Respondent the 
good-vrill of his trade in plying the ferry 
boats and every description of interest and ^ 
ownership which the Appellant had acqiBred 
in the several landing places as well as 
settlements obtained for the collection of 
tolls. By a separate document the Appel- 
lant undertook to close the business of 
plying the paf'ticular ferry boats and that 
if he ever carried on the business again he 
would retury the whole amount of considera- 
tion: ' Held— That the transaction amoun- 
ted to a sale of a real good-will within the 
meaning put on the expression in Churton 
V. Dotiglas, [1859] Joh. 474, Trego v. Hunt, 
[18961 C. 7 and Inland Revenue Com- 
missioners V. Muller, [1901] A. C. 217, and 
as used in the same sense in sec. 27 of the 
Contract Act. CHANDRA KANTA DAS 
V. PARASITLLAH MTJLTJCK (P. C.) ... 345 
-. (IX of 1872), ss. 


Pays 


66. 9 and 20— A contract for sale of certain 
goods on arrival.” if enforceable when goods 
shipped from Germany were caotured after 
the outbreak of war bv a belligerent but 
after proceedings in a J’rize Court arrived 
In a different ship two after— Such « 

arrival if comes wlthinctbe meaning of 
” arrival ” contemplated by the cortiraeting 
parties— Doctrine of frustration, applicabi- 
lity of.1 Defendant contractod to supply 
Plaintiffs with five oases of white shawl 
ninth. The contract was maito on 21st 
Jannary 1914, and it was headed "conlraot 
shipment and. arrival.” The goods were to 
hs ch'nn<id in .Tulv and August 1914, The 
Defenda.nt had previously ordered 50 cased 
of. white shawl cloth sell'era iu 

l^don. In part fulfilment of the Ho- 
imAtttira 20 cftscs wcro shipped In 
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.JW4 by his sellers in a German ehip*^' 
mS' Hamburg to Calcutta. 

4 ebip was captured by the 

^itish ^ the Mediterranean shortly after 
tne outbreak of the war and was condemned 
as prase. Under Government orders" the 
cargo was tranship^d at Alexandria into 
a different ship, which arrived in Calcutta 
m _ June 1916, delivery to the consignees 
being made conditional upon payment of 
extra charges in the nature of transhipping 
and forwarding expenses. There was a 

g rovision in the contract that in cose of ' 
>S8 of the ship the contract should stai^.. 
cancelled. There was a further provisioif. 
in the contract that if the goods did not 
arrive within the specified time, the seUers 
®^wld notify their buyei-s, and tUe latter 
BQould declare whether they are prepared 
to grant an extension of time, otherwise 
f the contract should be considered as con- 
oalled. The cDefendant did not inform the 
Plaintiff of the arrival of the cases in June 
1916 and be similarly ignored his other 
buyers of 1914, and ‘sold them to other ' 
ddhlers at a profit to himself, the market 
having risen. The Plaintiff in July 1917 
In oonsejiuence of information which he 
“ftd received, tendered the contract price 
to the Defendant and brought the present 
euit for nonnlelivery of the gcAids. Held 
— ^at having regard to the capture of the 
ahip and the transhipment, the Plaintiff 
was not entitled to the delivery of the* 
goods on their arrival in June 1916 in 
the same manner as if thei*6 had been no 
interruption. Per Sanderson. C. J.— The 
arrival of goods in June 1916, after the 
events which hanqpned, wa« not such an 
arrival as was contemplated by the parties 
tp the contract. The purpose of the con- 
tract and the intention of the parties to 
the contract were altogether upset by the 
capture of the ship, by the prolonged delay 
and by the other circumstances which 
were the result thereof. Consequently 
the Defendant was not bound to deliver the 
goods to the Plaintiff when they eventualU| 
did arrive in June 1916. Per Richardson. Jr 
—Regard being had to the events which 
happened, the contract had ceaaedc to be . 
operative when the goods an'ived in June 
1916. If the contract between the De- 
fendant and his shippers became illegal 
o^dng to the outbreak of the war, it may 
be that the contract between the Plaintiff 
and the Defendant fell with it, but the 
question of illegality not having been 
raised, the concle^on that the events 
which happened dissolved the contract 
may be supported ]iy recourse to the 
dootrineeof frustration, according to which 
a subsequent event or contingency beyond 
the ken of the parties at the time of the 
transaction, for the occurrence of which 
neither of them is responsible and for 
which they have not provided, may operate 
, to undermine and . avoid the contract 
' l^tween them. Hoi'lock Beal, [1910] ,* 1 
A.* 0. 486, Tamplin Steamthio Company 
V. Anglo Mexican Petroleum Prndhets. Co., 
Ld., [1916] 2 A. 0. 897. Metronolltan Water 
Board V. Dick Kerr A Co., [10171 8 K, B. 

- 31; [10181 A. C..H9, Bank Lime v. Capel, 
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^ fWWI A. C. «5 and Bally v. DeCrtipigny, 

B. 4 Q. B. 180 (1869), referred to ond 
^followed. Treating the question as one of 
oonstructionp regard must be had to the 
nature and circumstances of the particular 
transaction. The importance of delay m 
the regime of commerce is recognised. 
Metropolitan Water Board v. Dick Kerr & 

Co.. [1916] 2 K. B. 31; [19181 A. C. 110, 
and Beneaude r. Thames and Mersy In- 
surance Co., 11897] A. C. 609, 611, referred to 
and approT^. The delay and the probabili- 
ty of delay were amply sufficient for^ the 
conclusion that the contract in a business 
sense perished with or after the capture, 
before the goods arrived in Calcutta 
'and it could not be revived without a new 
contract. Semble:— The ‘‘loss'' of a ship 
does not include capture. H or lock v. Beal, 
(19161 1 A. C. 486, referred to. OOUlU 
SANKAB AGARWALLA v. H. P. MOITRA 573 

s. 69.] Arrange- • 

ment by ^vendor with a third-party to pay 
off incumbrances, if enforceable by •pur- 
chaser. where no trust created. N.ATHU 
_ KHAN V. THAKUR BURTONATH (P. C.) 514 

, s. 162— Son’s ilf 

abllity for jewellery deposited with father-* 

The son as an involuntary bailee, whether 
comes within the category of a depository— 
Limitation Act (IX of 1908), Art. 49 or 145, 
which applies In a suit for recovery from son 
df Jewellery deposited with his deceased 
futher— Wrongful or unlawful possession of 
the son, if attracts operation of Art. 49— 
Statement in a Will, how far evidence.] 

All, actions for the recovery of a deposit of 
moveablo property arc, by the express 
words of Alt. 145 comprised within it and 
no exception is made as regards deposits 
where demand and refusal make tho con- 
tinuance of possession unlawful. The fact 
of the possession by the depository after 
demand becoming wrongful does not make 
Art, 49 applicable. Ganginanl v. Gathipati, 

I. L. R. 93 Mad. 56 (1909), followed. Bank 
of New South Wales v. O’Connor, t. R. 14 
A. C. 273 (1889), distinguished, Notwitji- 
fttanding tho provisions of sec. 162 of the 
'Indian Contract Act, (which Is not an ex- 
haustive Code) the relation of depositor and 
depository does not cease on the latter’s 
death? The relation of the depositor and de- 
pository is that of a volunta^ bailor and 
voluntary bailee and when the latter dies 
his successor becomes -and remains an In- 
voluntary bailee so long as the article is 
not returned to’ the true owner. For the 
purpose of the Limitation Act, involuntary 
bailees can be ’ described as depositon^. 
Administrator-General tff Bengal v. Krfito 
Kamini, I. L. B. 81 Cal. 519 (1904), 
Marmadabai v. Bh^vanf Shankar, T. h. B. 

26 Bom. 430 (1902), Gobinda Proiad’v.. Patna 
Municipality. 6 C. L. 3, 535 (1907), Ram 
Krishna r. Panaya. 9 Mad. L, 3. 61 (1899). 
Qopalatwamy v. Subramaniar, I. L. 35 
Mad. 636 (1911). Balkrithnaou v. Narayanat- 
wami, T. L. B. 37 Mad. 175 (1912) and 
.Qangarai v. Nabln, 28 C. L. 3, 145.(1915), 
Inferred to. The statement in a Will can- , 
not be*used'^s evidence for the purpose of 
showing that the. facta thereip mention^ 
are /toe, but it can be loqkcd at tor the ^ 
purpose of finding out nether it is con- 
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eistent with the assertions made from time 
to time by the testatrix in her life-time. 
PBOMOTHO NATH MULLIOK v. PRO- 
ByMNO KUMAR MULLICK ... ...772 

— — , — — , t. 201— Termina- 

tion of agency— $. 209— After the principal’! 

. death, if agent is to be treated at a trustee 
—Indian Limitation Act (IX of 1998), Art. 

89 or 120, applicability of, where an agent ii 

* eued for accounts after the principal’s 
death.] C. acted as gomastha under J . until 
the latter’s death in July 1912, and then ho 
acted as agent under J.’s widow. Tho 
widow, more than three years after her 
husband’s death, brought a suit against the 
agent for accounts from 1894 to 1915: 
Held— That Ar^ 89 of the Limitation Act 
applied to the case and the claim for ao- 
oounts for the period up to the death of 
J. was barred by limitation as under sec. 

201 of the Conteact Act tho agency was 
terminated on J.’s death and as the suit 
was brought more than throe years after 
J.'s death. Madhu Sudan Sen v. Rakhal 
Chundra Das Basak. I. L. R. 43 Col. 248: 
s. 0 . 19 C. W. N. 1070 (1915), and Nabin 
Chandra Bfurua v. Chandra Madhab Barua, 

1. L. R. 44 Cal. 1; s. c. 21 C. W. N. 97 (P. 

C.) (1916), followed. That as C. was not 
sued for any act jione by him after the 
death of his late principal, which he might 
have done as a trustee, sec. 209 or the Con- 
tract Act or Art. 120 of the Limitation Act 
did not apply to the case. 8M. SABOSHl- 

I BALA DASI v. CHXJNILAL GHOSU ... 320 

. — — . sec. 247, scope and 

meaning of. See Hindu law. SANYASl 
CHABAN MANUAL v. KlUSHNADHAN 

* BAJSnSEJI (P. C.) 954 

y I. 253, cl, (10)- 

Diisolution of partnersnip by death of a 
partner— Execution of a trust deed by a 
partner, the other partner affixing hie 
signature as an attesting witness, If can be 
treated as a " contract to the contrary 
Representatives of demsed partner, if en- 
titled to profits of the Business continued by 
the surviving partner.) A partnership 
business wa.s earned on by two per-sons, on® 
of whom died in August 1915. On the day 
previous to his death ho executed a trust 
deed for continuance of the business after 
fiis death and the other partner affixed his 
aignature thereto only as an attesting wit- 
ness, but after tho execution of the deed 
said that ho Orould not carry on the busi- 
ness unless his remuneration was fixed. The 
toetees too subsequently re'fused to carry on 
the busiuejss. Tho surviving ^rtaoi- oon- 
. tinned tho business alone: Held— That by 
the exobution of the* trust deed and the 
eignature of the^thor partner as an attest- 
• witness thereto, there was no concluded 
contract to the contrary " within the 

* meaning of sec. 253 of the Contract Act end 
the pdrtiiersbip was dissolved bv the d«>nth 
of ono of the pertners in Auguet 1915 bv 
virtue of tbe operation of cl. (10) of tho 
aeotion. Held further— That iw to the pro- 
fits made out of the business bv th-e sur- 
viving partner subsequent! v.*thc lattr>r wn« 
tond to share them with the 

tives of the deceased partner, after making 
ell jttst Vllowanceg including fa'r r-pmunej^- 
tion for lia tnanageiuotit, in accordance with 
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the maxim acceiibrium sequitur tuum 
principale. Ahmed Musaji Safehji t. 
Haihim Ebrahim Salejii I. L. K. 42 Cal. 

914 at p. 925; ». c. 19 C. W N. 449 (P. C.) 
(1915). Brown v. D. Taslel. Jacob 284 (1821) 
and Yates v. Finn, 13 Cli. D. 839 (1880), and 
other cases referred to and discussed.. 
MUHAMED KAMEL v. HAJI HEDAYE- 
TULLA 46? 

CONTRIBUTION SUIT— Co-sharcr»i riaht to 
be reimburs'^d when money realised by 
creditor by coercive process— Limitation Act 
(IX of 1908), Arts. 61, 99. 130-Time frem 
which limitation runs.l The Plaintiff and 
the Defendants were owners of five* different 
jotes. In execution of onj^t of tho decrees 
obtained the landlord m respect of the 
live Jotes one of the jotes was pul up to sale 
and purchased by the Plaintiff. The land- 
lord took out the amount ^)f his dues in rc*- 
spect of that jote out of the sale proceeds and 
in respect of the other jotes ho attached the 
balance and ultimately withdrew it.. The 
sale of the firsl iote was set aside, but the 
Plaintiff failed to obtain ristUution of tho 
«ale proceeds. Tha Plaintiff ihcrciioon sued 
tho .Defendants for coutribunon: Held— 
That the joint liability of tho Plaintiff and 
the Defendants havinq been discharRed by « 
the money of the former there was no 
doubt that the Defendants obtained the 
benefit of tho some. That although under 
sec. 173 of ^he Beinral Tenancy Act* the 
Plaintiff beinq one of the judgment-debtors 
could not purchase at the sale, the Plain- 
tiff and the Defendant havinpr bid for the 
Jote and tho Plaint iff bid havinR been 

accepted the purchase by the Plaintiff ^w'as 
not void but only voidable. In any case 
after the sale vras*set aside the money de- 
posited became the money of tho Plaintiff 
alone and should be treated as havinsr been 
lawfully paid .or appropriated in payment 
of the decrfH^ tor rent. That so for as the 
rusht of contribution aaainst co-sharers is 
concerned ib does ifot matter whether the 
money is actually handed over by the 
party seekinR contributibn or is realised 
from Ijim by coercive process by the credi- 
tor. In either ca«ie the i^Rht to oontribution 
arises from the fact that one *of the co- 
sharers has paM in excess of his share and 
tho joint liabTitv •^f all the co-sharers has 
been discharged. That the suit was not 
barred under Arts. 61 or 99 ff the Limita- 
tion Act. havimr been brouaht within three 
years of the setting aside of the sale or 
under Art. 120. havinR been brought within 
isix years »of the date of payment. 
GOPENATH MOONSHI v. CHANPRA- 
NATH MOONSHI c.^ ... -840 

COURT FEES ACT (VII of 1670). Sch, ll. Art. * 
17— Court-fee payable in suit by person whose 
olaim in respect of property attached in exe- 
cution of decree has been rejected for de- 
fault.) Under Art. 17, Sch. IT of tho Court 
Fees Act. a court-foe of Rs. 10 is rAyeble upon 
the plaint in a suit by a person, whose 
claim to properties attached in execution of 
a decree has been dismissed for default, tp 
aet aside the decision. An order dismissing 
a claim for default is an order inthin the 
meanir.R of Or. XXI, r. 63 of the Civil Pro- 
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ceduro Code, and, subject to the result of a 
regular suit. Is conclusive. Phul Kumari y^^ ^ 
Ghanashyam, I. L. R. 35 Cal. 202: s. c. 12 C.*‘ 
W. N. 169 (P. C.) (1907) and Naaendra Lai 
V. Fani«Bhusan. I. L. R. 45 Cal. 785: s. n. 

C- W. N. 376 (1918), relied on. SATIN- 
^ANERJEE V. SHIVA PRO- 
SAD BHAKAT ... ... ... 126 

CREDITOR AND DEBTOR— Right of creditor 
to appropriate towards interest in case of 
indeiinite payment. See under Debt. RAI 
BAHADUR SETH NEMICHAND v. 
SETH RADHA KISHBN ... 153 


CluSTOM— Family custom- -Migration of family 
caiyying a custom. See under Hindu la\f,- 
RANA MAHATAB SINGH v. BADAlf\ 
SINGH ... ... ... ... 226 


; • proof of, in derogation of Mu^omedan 

law if permissible. See Muhomedan law. 
MAHOMED IBRAHIM ROWTHER v. 

• SHAyCIl IBRAHIM ROWTHER ... 793 
DATTiUCA CHANDEIKA, authoricy of, in 
Souchern India and Bengal. See under 
Hindu law. ARUMTLLl PERRAZU v. 
AJiUMILJA SUBBARAYADU (P. C.) ... 


DEBT carrying interest— Payment without 
specific appropriation— Creator’s right to 
apply payment in discharge of interest first.] 
Where a debt is due which carncs interest, 
and moneys are received without a delinite 
appropriation on the one side or on tho 
other, the rule which is well established 
in ordinary cases is that the money is hrst* 
applied in payment of interest and then 
when that is satished in payment of the 
capital. Parr’s Banking Company y. Yates, 
[1898 i 3 Q. B. D. 460 at p. 466, referred to. 
MEKA VENKATADRI APPA ROW BAHA- 
DUR ZEMINDAR GARU v. RAJA 
PARTHASARATHY Al’PA ROW BAHA-' 
DUE ZEMINDAR GARU (P. 0.) 

, due with interest— Indefinite payment— 

Right of creditor to appropriate towards in- 
terest— Person when debtor makes specific 
appropriation— Entry in creditor’s book as 
evidence of acceptance of ^debtor’8 appro- 
priation.] A creditor to whom principal and, , 
interest are owed is entitled to appropriate 
any indefinite payment which he gets from 
a debtor to the pa.yin€nt of interrst. A 
debtor might in making a payment stipu- 
late that it was to be applied only to prin- 
cipal. If he did so, the creditor need not 
acoept the payment on these terms, but 
then he hnust' give back the money or 
' cheque by which the money was offered. 
Meka Venkatadri Appa Row Bahadur 
Zemindar Garu Rgja Parthasarathy 
Appa Row Bahadur Zemindar Garu, 26 C. 

C, W, N. 38 <P. C,) (1921), refmi^ to. En- 
tries in the books 6f cr^tors may be taken 
os indicative of agreement to . a proposed 
appropriation by the debtor. RAI BAHA- 
DUR SETH NEMICHAND v. SETH 
RADHA KISHEN (P. C.) 153 

DEBUTTER PROPERTY, purchase of, by 
shebait at Court sale. See under Shebait.. 
RAJA PEARY MOHAN MUKHERJEE v. . 
MONOHAR MUKHERJEE (Ik CA •• 183 

EJECTMENT— Suit for recovery of possession 

^ ^pjrobf of title by Plaintiff and of exercise 
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ol acts of possession during currency thereof 
^nus on Defendant to prove adverse postes- 
siOh for statutory period— Qualities which 
make possession adverse— Effect of acts of 
possession "by owner upon the charac^r of 
trespasser’s possession which is claimed to 
be adverse,] Where the oriRinal title is 
unknown and both parties in a suit for 
ejectment Rive evidence of possession the 
Court will be justified in deoidinR in favour 
of one party or the other by a comparison 
of the evidence, judaed in the liRht of pio- 
babilities. ^uch possession has to be in- 
tprpi*eted according to the fairest view of 
what the property itself (in this case forest 
land) was capable of in the way of posse^ 
sidh and what upon a broad view would be 
considered an adequate assertion of title by 
sufficient occupation. But where the Plain- 
tiff has swceeded in proving a clear title 
the onus lies on the Defendant to provo 
adverse possession for the statutory period: 
and possession to be " adverse ** must have 
all the qualities of adequacy, conffinulty aiyl 
exclusiveness. Ratdhamonl Dcbl v. The 
. Collector of Khulna. L. K. 27 1. A. 186, 140:* 
c. 4 C. W. N. 597 (1900) and The Secretary, 
of State for India in Council v. 

Chelikani Rama Rao, L. R. 43 1. A. 
192: s. 0 I. L. R. 89 Mad. 617: 20 
C. W. N. 1311 (1916), referred to. When 
the holder of title proves that he too hxm 
beed exercising during the currency of his 
title various acts of possession, then the 
quality of these acts, even though they 
' might have failed to constitute adverse pos- 
session as against anothei;, may be quite 
sufficient to destroy that adequacy and in- 
wterrupt that excltisivonesfl and continuity 
\which is demanded from any per^n 
Khallensring bv nossession* the title which 
he holds. KRISHNAN alias KRISHNAN 
^OOTHAVAR v. PERTNGATI KUN- 
/^ARANKUTTT HAJI (P. C.) 6( 


. allegation of dispossession- 
Onus of proof of possession within 12 years 
of suit. See under poasossion, suit for re- 
covery of. RAKHAL CH. GHOSH v. 

DURGA DAS SAMANTA 724 

IKRARNAMA . Construction-Stipulation to 
pay a pension to manager on retirement 
from service— Clause in ekrornoma that the 
prineipars heirs should continue ^ pension 
' after principal’s death whether a recommen- 
dation or a binding promise— Privy Council 
—Costs— Irrelevant document printed by 
w successful Appellant.] B, after appointing 
S as manager of her estate, by ekrarnama 
stipulated to provide B with' a certain pen- 
sionary allowance in the ^ent of his re- 
*sigoing the service. The ekrarnama con- 
cluded with this clause : ** The heirs and 
representatives of mine end the adm^Aietrar 
, tors of the Raj Reyasat Dumraion (of which 
she was in possession as lifertenant) should 
ful^ comply with the terms of this deed 
Held— That these words were only a re- 
commendation by the executant to the tiro 
parties respectively named to pay the pen- 
siem' and not a binding prnmiso that they 
^oiild pay it after her death, The success- 
ful Appeltont was deprived of the cost of 
'printing an the paper-book documohts which 
were irrelevant for the disp^^- of the ap- 
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peal. MAHARAJA KRdHO 
SINGH V. SIV SARAN LAL 
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ELECTION, suit to set atide-^pecific Relief 
Act (I of 1877). s. 42, scope of— Legal charac- 
ter, what is.] The Plaintiff, who was un- 
successful Os a candidate for election as a 
Municipal Commissioner, sued for a declara- 
tion that the election, being in oontraven- 
ttion of tho Plaintiff^s right and franchise, 
right of election and right of boing present 
at the polling place, was not acoording to 
law proper and valid and was ultra vires, 
and ttiat the election of the Defendants was 
• further prayed that they 

should be restrained by iniunctipn from 
forming the Municipal Board: Held— That 
although tno wordi " legal character in 
42 of the Specific Relief Act have been 
held to be wide enough to include the right 
of franchise and also a right of being elected 
as a Municipal Comihissioner, it was doubt- 
ful whether, regard being had to tho form 
of tho suit and the declarations asked for, 
the ease came within the words of the sec- 
tion. That, BBRum’Hg that the Ourt had in- 
herent jurisdiefion to entertain the suit, 
having regard 4o the circumstances of the 
Tin fnr c^ffiyinr aside 

election. CHAIRMAN OF THE MUNI- 
CTPAL rOMMTSSTONFRS OF KOTRUNG 
V. BTSSESWAR GHOSB ... • ...91 

— Bengal Municipal Election Rules 

— R. 4, reg.sUr of vocers— R, /. ap,>hC«i«.»on 
for removal ot name of a voter uom int 
regiit|r— Hr. b and 10, application by tne 
said voter for inclusion ot his name in me 
register, if lies wnen his name was already 

• in the register^R. 29, Diitrict Magistrate’s 
powerf’.] A certain name was entered m the 
Register of voters prepared under r. 4 of the 
Bengal Municipal Election Rulos. Several 
applications were made to the Chairman of 
the Municipality under r. 7 for removal of 
his name, and the said voter tOo made an 
application under r. 6 for inclusion of hia 
name in the Register. All these applica- 
tions were dispose of by the Chairman on 
the same date. Ho allowed the applications 
under r, 7, and directed the name of the 
said voter to be removed from the register. 
The said votev thereupon applied to the Dis- 
trict Magistrate under r. 10. who restored 
his name in the roister. ' On apoeal A was 
contended that r, 10 was inapplicable be- 
cause the name of the said voter was already 
on the register when he made^he applica- 
tion under r. 6 for inclusion of his name 
therein: Held— That the Chairman could 
not have deiUt with the application of the 
voter in question before he had decided the 
applications under sec. 7. and he had not 
i^iected the anblicatibn of the said voter 
as nremature. Ii^ th^ee circumstances, the 
application m^ght well be regarded as having 

* been presented on the day and after the 
applications under sec. 7 were disponed of, 
althonirh it was on the record from before. 

In that view the Magistrate had power 
under r. 10 to make an order for the inser- 
tion of the name in the register. Besiden, 
r. 20 gives a general power to^the Magfs- 
trate to decide all disputes arising under 

^ the Rnlen. so the Magistrate had power to 
decide tho point under r. 29. STAM 
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KLECmON-eonold. m.th 

CHAMO BAbAK V. NABE^DEA i^ATH 

BA8AK ... • , •••, •*: 

if operates M. 

joint fftiuily esiatc. J:'A^JDUKAA1G 1^1- 
SKAnIjI V. MARKANDEiA <B. CO ... 201 
BVIDENCK ACT (I 

A statement in a Will which suggests m 
inference as to a fact in issue cannot M 
proved by or on behalf of the person wUC 
made it or his representative in interest. 

PATTABHIRAMA ,KA0 V. 
MaKEA VILLI NARAYANA (P. C.) ...273 

— , M. 92, and f M» 

parcle evidence to «ap*a*n an unambiguous . 
word in a lease, admissibility ^ 

Procedure Code (Act V^of ISOs), 

27 (1) (a), 28, 29, reversal of decree for 
improper exclusion of evidence and 
of suit by Appellate Court, legality of.l 
The right of fiahory ip o tank was let out 
lor a term of 0 years by a 
specified the period to bo . 

San. The lessor having instituted a suit 
for ejectment on the ground of expiry of 
the period of the lease, ^ the 
stated that the year in respect of jalxart 
begins from the oommencOTont of tne 
rains, i.e.. from Ashar. and the 
yearly settlement eubsists till then, so tna^ 
the term of the aforesaid settlement did 
not Expire before Asliar 1325. The Court 
of fiwt instance held that the expression 
used in the contract was unambiguous and 
that .wal evidence was not admissible to 
diow that the expre^ion 8an me^t n^ 
the Bengali year which ends on the la^ 
day of Chaitra, but another period which 
ends in Ashar s Held-That it is wel^settled 
that various words in written documents 
which prima fadle present no ambiguity may 
be Interpreted by extrinsic evidence of 
usage, and their peculiar me«ming, ' when 
found in connection with the subioct-matter 
of the tronsactibn, fixed by 
mony. Therefore evidence was admissible to 
rtiuw that the term San did not signify 
the Bengali year, but a different period 
specially applicable '_to 
Grant v. Maddox, It M. & ^ i?’ 

315^(1848), Re: Andn [16761 3 Dyer, 3^. 
PI. 6. and R. v. Newitead, [17691 
and other oases referred to. field 

furt»*r-That the circumstance tlmt 

evidence had 

the trial Oouit did not justify a rovorwl 
of the decree and a raa^A of the sui^ 
Under the provisions of Or. 41. rr. ^ 
and 29, it was open bo the Appellate Court 
either to take the evidence itself or to 
direct the primary Court to take «i® 
denee and to send it 

for con^Meration. Il.A.tA JOTB KUMA® 
MOOKBRJBB •? 

EXECUTION OP DBCBBB-Iiimitation. See „ 
UrntfaHon. HAZABIUAL v. BAIDYA- 


I^Suitien. HAZABffiAL v. BAIDYA- 

fTTHSADA 

, See under Li mi* 

CHAUDlU fAHABT Sm, 

rent'tleereee both provWIno fw « 

by* fais of the tenure— Second deeree, if may 


Tac 

IflXECUTlON OF DECEEE'-contd. 

bo executed against tenant personally, wHi^n 
the tenure was sold in execution of the Jlrst 
decree— Sate, subject to directions In ilro 
second decree.] Two compromise rent 
dec^es provided that the lanuiord should 
satisfy his claim for rent by sale of the 
tenure. Under the first decree the property 
was sold and pui'chased by the decree-holder 
and the decree-holder next applied for 
personal execution of the second decree: 
Held— That tlie executing Court cannot 
go behind the decree and must give effect, 
if possible, to both the decrees. The second 
decree having been passed before the 
sale of the property, tho sale was subject 
^to the directions containcil in the se^nd 
decree. The' first decree for rent, being a , 
special rent decree passed on a dontraot 
between the parties, was not an ordinary 
1‘ent decree under the Bengal Tenancy Act 
under which all encumbrances would be i 
avoided. The decree-holder therefore must 
pi».>ceed first of all against ihg property as 
the decree itself directed. RATAN LAL 
BISWAS V. NAFAR •CHANDRA PAL 
‘ CUOWDHURY 

r'* , Objection on tho 

around of non-service ot notice— Uoncurrent 
findings b*' two Courts in India— Non-inter- 
ference by Judicial Committee— Adjudi* 
cation of judgment-debtor as Insolvent- 
SubiequentProceedings in execution against 
sons and heirs only of judgment-debtor. ( 

In execution of a decree passed in 
the decree-holder in Docember 1915 ap-'*" 
plied for the attachment of a cortain pro- 
perty of the judgment-debtor and obtained 
the order of attachment on the 21st January 
1916. In March 1916 the judgment-debtor' 
applied to have, the order of attachmeni: 
set aside on tho ground that no notice (^01 
execution had been served on him and tlL\ 
decree was barred by limitation. The 
decree-holder's contention was that tho 
judgment had been revived by a writ of 
attachment issued on the 3rd February 1904 ' 
and within 12 years from that date, viz., 
on tho 12th January 1916, the notice of 
execution taken out in December 1915 had 
been served. This application of the judg- 
ment-debtor was, in the first instance, dis- 
missed but on appeal a remand was ordered 
on 23rd , November 1916. On the same day 
the judgment-debtor was declared an in- 
solvent by the Privy Council. The judg- 
ment-debtor died on 25th April 1918 and on 
5th August 1918 the decree-holder took out • 
a summons against the, present Appellants, 
the sons and heirs of the judgment-debtor, 

. to shlow cause 'u(]iy the original decree should 
not be execuM against them and having 
thus revived agaigst them brought tho 
mattey of the remand on for hearing. The 
decision of both the trial, Judge and the r 
High Oourt in appeal on the remand was 
that notice had been served on the judg- 
ment-debtor as alleged by him: Held— 
That, on the question of service of notice, 
there was nothing exceptional to cause their 
Lordships to interfere with two concurrent 
findings of fact. Held, further— That in the 
f^sence of information as to^wl^^er the 
order adjudicating C an insolvent was after-' 
wards annulled or came to a terinlnation in 
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BXIiCUTION OF DECEEE-concld. 

ahjr way before or alter the death of C, the 
K^al should 196 dismissed with the declaraf 
tiooL that if the adjudication of the ineol'* 
venoy of C had not been annulled o» the 
ineolvency had not otherwise terminated 
on or before the date, when the order on 
remand was made in the Hisrh Court by 
the trial Judtre, the said order would cwiuff 
to the absence of the Receiver cr other re- 
presentative of the Insolvency Court be 
inopeirative except in so far ae it decided 
against any asserted interest Of the sons 
and heirs of C. parties to the proceedings. 
SRIPAT SINGH DUGAR v. RAI HARI- 
RAJI GOBNKA (P. C.) #789 

*^^FRAUD— Rule that case of fraud must depend 
strictly on^roof of fraud alleged, how far 
applicable lo action brought by purdanashin 
lady. See Purdanaihln lady. SATISH 
• CHANDRA GHOSE v. KALIDASI DASI 177 

■GIFT by Hindd to wife whether Mmited%r 
absolute-principle of construction.] It is 
not accurate to say that under the Hindu* 
law. in the case of a gift of immoveable ^ 
property to a Hindu widow, she has no * 
power to alienate unless such power has 
been expressly conferred, and it is possible 
by the use of words of sufficient amplitude 
to convey in the terms of the gift itself the 
fullest rights of ownership, including the 
power to alienate, without such express 
dQolaration*- and the decisions of the Privy 
-^(Jouncil in Surajmani v. Rabi Nath OJhai 
I L. R. 85 I. A. 17: s. c. I. L. R. 30 All. S4; 

‘ 12 C. W. N. 231 (1907), and Bhaidas Shiv- 
' dat T. Bai Gulab, L. R. 49 I. A. 1: s. o. 26 
‘C. W. N. 129 (1921), do no more than affirm 
this proposition. T. B. RAMACHANDRA 
j S^AO V. RAMACHANDRA RAO (P. C.) 718 

^ ^ GQOD-WILL of business in plying ferry. See 
under Contract Act. CHANDRA KANT A 
f DAS V.. PARASULLAH MULLICK ... 345 
OTTARDIAN—Consent to appointment as such 
essential. See Civil Procedure Code. Or. 

. XXXII, r. 3. ANNADA PRASAD GHOSE 
V. XJPENDRA NATH DEY SARKAR .... 781 

..•GUARDIANS AND WARDS ACT (VIII of 
of 1890), I. 31 (3) (a)'-Condltion precedent 
** dietinguiehed from condition eubiequent-* 
Condition subsequent if vitiatcif a eiie— 

' Bona fides of sale of minor’s property.] A 
condition precedent, if not complied with, 
vitiates a sale but not a condition subse- 
. quent. Where the District Judge acting 
under the Guardians and Wards Act em- 
powers the guardian to sell a property of 
the minors for an allegedUdebt of theirs 
‘and further directs him to put in the bonds 
after these have been •satisfied and ^ so en- 
dorsed by the creditors, it does , not ifbllow 
that non-compliance with the latter direc- 
tion vitiates the sale if aotnally cqTrTed out 
and the vendee has all along been in .poe* 
session of the purchased property. Where 
the same property is held partly by adult 
oo-sharers and partly by minors, the very 
fact*, tiiat the piinorsi’ share was ^Id for a 
price little over that for which the eharos 
of adult e^wners was sold goes to indicate 
'the benr Ides of the traosa^ion relatixtg bo , 
the sha td^ ^tthe minqw. ^Y^N KHAN W 

i>. 878 
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HANDWRITING, proof of— Comparison of 
handwriting and svidentiary value thereof 
—Expert, testimony of, value of. See under 
WUl. 8REEMUTTY 6AROJINI DASSl v. 

^^^^I DAS GHOSE 113 

HIGH COURT, ORIGINAL SIDE. Taxation 
Rules, Chap. 36, r. 38, Jurisdiction, of Court 
or Judge to hear application and pass orders 
regarding payment of Counsel’s fees as 
netween Attorney and client, when no re- 
ference is mads by the Taxing Officer under 
f** J^R. 6, applicability of, to fees to Counsel 
—Proviso to r. 82, if applies to and controls 
the jurisdiction and discretion of the Court 
• or^ iiidgeh-Proper time fc* making the ap* 
plication.} In a certain suit in the High 
Court, Original Side, the Judge allowed a 
change of Attorneys on behalf of tho Do- 
fimdant on condition that he should pay- 
his former Attorney a specified sum, subject 
to readjustment oftes taxation. Upon taxa- 
• tion of the costs a question arose with re- 
gard to four fees of Clounsel and the Taxigg 
Officer said that he could not oJlow those 
fees without an order of Court; as required 
by r. 32 of theetaxation rules. Thereupon 
an application ^-as made to the Judge by 
the said former Attorney for an order that 
in tho taxing of his costs ae betwoen At- 
wmey and client tho Taxing Officer might 
do 80 irrespeotivo of the taxation rules as 
regards payment of OounseFs feea The 
l^rned Judge rejected the application on 
the ground that he had no jurisdiction to 
make the order asked for: Held— That the 
fact that the matter was not raised by 
means of a reference by the Taxing Officer 
does not deprive the Judge of his jui^iction 
• under 4 ‘. 82. The Judge had jurisdiction to 
doal with the application aj;id to decide the 
matter on its merits. The proviso in r. 82 
requiring cliemt’a written authority or 
rntifi^Hiion for uayment of the feee applies 
to the jurisdiction and discretion of the 
Taxing Officer only and does not control the 
jurisdictiw and discretion of the Court or a 
Judge. The proviso applihi to a ease when 
ue Court or a > Judge has not ordered or 
does not order othei^ise. Even 
that r. 6 Inust be takentto refer to Counsels 
fee^ although such fees are not specifically 
mentioned therein, the rule is a direction 
to the Taxing Officer only and does not limit 
or control the jurisdiction of the Court or 
a Judge given by r. 82. It is open to the 
learned Judge tw consider the question as 
to the proper time and procedure at and 
in which such an application should be 
made^lo him. SAILENDRA MOHAN 

DHABANI MOHAN ROY ... 879 
niNDTT JOTNT FAMILT BUSINESS-Admlt. 
tIon of partner— E^dtnce—Evldenc Act (I 
of 1872), SI. 17 arid 21.} An arrangement was 
alleged to have lieA made with a Hindu 
. Joint family, part of whose property con- 
sisted of a joint family business, to take 
m ae partner < dho person thit)ngh whom 
the Plaintiff claimed to have a share in the 
family properties: Held— That no such 
arrangements had been prov^. That a 
stateinent in a Will which suggests an 
Inference as to a fact iv issue cannot be 
proved by or on behalf of the permn who 
• made it or bis representative In interest, 
KALAM PATTABHmAMA RAO v. MAN- 
DAVUXr NARAYANAlIOOBTHT ... 278 
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BINDU JOINT FAMILY ESTATE-Loiui in 
managtmant— Agreement providing for eur^ 
render of ehare— Subiequent letter affirming 
agreement, not registered— Regii^ration 
Aet (XVI of 1906), IS. 17 (b) and 49-Mere 
attestation, if operates as estoppel— Indian 
Evidence Act (I of 1872), s. 115.1 Where the 
moaaaer of a Hindu joint family estate en* 
tered into an agreement with his co-sharers 
that on proof of losses in the man^ement* 
of the estate they should pay their share 
of such losses and in case the losses be not 
paid when demanded, their shares in the 
estate would pass to the former: Meld— 
That the agreement by itself was sufficient to * 
transfer the shares upon the event happen- 
ing as contemplated, and that a subsequent 
letter to the manager admitting the loss 
and surrender was not an operative con- 
T^ance which required registration. Held 
aliO-«-That the fact tlmt the manager had 
been an attesting witness to a conveyance 
by which his co-sharers subsequently pur- 
t)orted to transfer the propei^v did not 
estop him from denying their title. Attes- 
tation of a deed by itself esf^ops a man from 
denying nothing whatever excepting that he 
has witnessed the execution of the deed. It 
conveys, neither directly nor by implica- 
tion, any knowledge of the contents*^ 
of the documents. To operate as estoppel, 
the signature must be shown hy indepen- 
dent evidence to havo been meant to in- 
volve oonsent to the transaction. PANDU- 
RANG KRISHANAJI v. MARKANDBYA ^ 

TUKARAM t 201 

HINDU JOINT FAMILY-Karta of joint 
Hindu family, nature and extent of his 
accountability .1 In an ordinary swt for * 
partition, in the absence of fraud or other 
improper conduct, the only account the 
karta is liable for is as to the existing state 
of the property divisible, the parties have 
no right to look back and claim relief 
against part inequality of enjoyment of the 
members or other matters. But the karta 
is the accountable party, and the enquiry 
directed by the Court must be conducted 
in the manner usually adopted to discover 
whSit in fact the pioperty now consists of. 
not what the karta toys it is. NIBARAN 
CHANDRA MUKBRJI v. " NIEUPAMA 
DBBI ... ... ... • ... 517 

, acquisition of 
superior and inferior interests by, in the 
names of different individuals to indicate 
intention to prevent merger. See Merger. 
DULKTN LACHHANABATI KUMRI v. 

BODHNATH TIWARI 565 

HINDU LAW. adoption proof of.l It is not 
necessary to produce direct evidence of the 
agt.of adoption; whore it has taken place 
long since and where the adopted eon has 
been treated ns such by*the members of the 
family and in publii^ traneactibns, every t 
presumption will be made that ©very jcir- 
ciumstanoe has taken place which ift ncoea- 
sary to account for such a state of things 
aa -is proved or admitted to exist. JAGAN- 
NATH MARWARI v. SM. CHANDNI BtBI 65 
-.^customary law at variance with, 

If enforceabla-JOhusart of Qurgaon, emi- 
grating to the Central Provinces-^AdoptiOn 
of orphan, if valid.l It is beyond otestion 
that, according to the law of the Hltaki^ra. 


HINDU LAW-contd. 

as recognised oy cne School of Benares, an 
orphan cannot be adopted, it is also 
yond doubt that in some parts ot J\urinern 
maiy, pamcuiariy in mstricis now in cno 
Punjab or adjacent to the Punjab, *lio 
strict rules oi tne Mitaitshara, as recog- 
nised by tne bicn./Oi oi j:>eiiures, navo not 
been followed by some castes, tribes and 
lamilies of Hindus, and tnat customs 
which are at variance with that law njivo 
for long been consistently followed »iid 
acted upon and that when such customs 
are eetaolished. they, and not the strict 
rules of the Mitakshara with which they 
dre at vwiance, are to be applied, l-ney 
are found principally amongst the agricul- 
tural Clares, but they are also to be found 
“Ot agricultuiMl. 
me Dbus^s of Gurgaon are governed in 
mattors of adoption not by the ortliodox i 
Hindu law but by customary law; >iad the 
adaption of orphans by Dhusars being cou- 
ttstent with that customary law is valid ^ 
.BAMKISHORE v. JAmA&AYAN (P C ) 881 
~ — ; — , Dayabhaga family with ■a'^ 

• JPinor coparcener— Loan by karta for new 
butlneis itarted after tather'i death— 
Liability of minor— Adult brothers adjudi- 
cated insolvent and Receiver appumibU of 
their shares'— Partition between Receiver and 
minor and share of all properties including 
after-acquired given to minor-^uit against 
minor for money borrowed for new^busi- 
nes^Recei ver ff necessary party- Indidh 

meaning of—Qrder directing accounts to 
ascertain Defendant’s liability, appeal 
agalnst-Order, If « final ’’-Civil Proce- 
dure Code (Act Y oi 1908), ss. 109, 97.] The 
Defendant a minor and his brothers ware 
members of a Dayabhaga family. Mo 
ano^tral businesses which their father had 
were canned on after the father’s death 
by the eldest brother as karta assisted by 
the adult brothers and they started a new 
business for which they borrowed sums of 
money from Plaintiffs in the tw6 suits 
out of which the present app^s arose. 
Proceedings under the Insolvency Act were 
taken and the adult brothers were adjudi- 
c^ted insolvent and a Receiver was appoin- 
ted to take possession of the adult brothers’ 
proportionate share of all ancestral and 
after-^uired properties. A partition took 
plana between the Receiver and the infant’s 
guardmn ^d the infant Was given his 
pw^rtipnate share in all properties ancea 

* dividend re- 
' PJamtiffs in the insolvency 

,rfaliing short of the amount due they sued' 

Defendant. 

' Tv yho dt^aimed all interest in 

' W bnanaes: Held— That the suits to 
Which the Receiver was not a party were 
.• raisopnoeived. In the cironmstanoes the 
necessary party to any pro- 

M5kii’««^®rv*^ walieinir assets 

Hrtle for t^ firm’s debts and the proceeds 
realisation would ^ applioableiiiot 
•SSSSwii j dieoharw of any in- 

• rateable diWWbdtion 

the firinVeredi-* 

S*!i. » Me proper^ of the finh vested 
^ the Recdyifit' ea the maldnit the order 

" "fS' 
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of . adjudication and if any part of it ifot 
improper!/ into the posseasion of the nunor 
the right to recover it was in the Beceiver* 
The distinction between an anoestrai busi- 
ness and one started after the death of the 
ancestor as a source of partneridiip rela^ 
tions is patent. In the one case these rela- 
tions result by operations of law from a 
succession on the death of an anewtor to 
an established business with its benefits ^d 
obligations. In the other they rest ulti^ 
mateiy on contractual arrangement between 
•the parties. Under sec. 247 of the extract 
Act a minor may be admitted to the bene** 
fits of partnership but cannot be made per- 
sonally liable ’ for any obligations of the 
firm, but the share of such minor in the 
property the firm is liable for the ob- 
ligations of the firm. This Aare is no more 
than a right to participate in the property 
of the fim after its obligations have been 
satisfied. The High Court in ^reversifig a 
decree dismissing the suits against the minor 
Defendant directed certain accounts again^ 
the Defendant, not because ' his liability 
w-as established but for the purp^ of* 
determining w^hether or not he was liable. 
On appeal to the Judicial Committee a pre- 
liminary objection that the order was not 
final and In consequenoe not appealable 
was overruled by the Judicial Committee. 
SS^YASI CfiABAN^ RANDAL v. 

KBISHNADHAN BANBBJI <P. C.) ... « 

Debutter proparty*-Order of 

succesfion of shebait as laid down Jn died 
of endowment, if may be altered by dohor^l 
it is clear law that the donor of > a^ debu- 
tter property can make no change in the 
order of succession of thqbaite as laid down 
in the deed of endowment in the abu^e 
of a reservation to that effect in the deed. 
GOXIKI KUMABI DASI v. INDBA KUMAB 
MUKHOrADHYA .. « 

. Family euttom— Miai^btipn of 
family carrying custom of primogenlturt— 
Custom if necessarily ceaiss with the ee^ 
of office.] In a suit for partition of fanluv 
Y)orpertie6, the principal Defendant claimed 
that succession in the family .was govern- 
ed by rule of primogeniture, the pr^ 
^parties 7>eing in oonmuence impartible 
and ae such belonging exclusively to him 
as the holder of the gaddl and' tSo Htla ^f 
Baffa. It was not i^oputed that tho 
Ifomily to which til^Q parties betonged 
were Chohan Bajpoots who had migjited 
from their original hoiie^^into the Niman,^ 
District in the Central feiijncfa: Hfld--^ 
That the presnmptioh waa.xhat th4y carried 
with them to Seir new hbbted the oustbaM' 
ttud institution]? toj t^ikh^they sub- 

ject in the landvOf tiw .Wrtli,, That the 
evidence show^ that the custom of'.priini^ 
geniture which the family brought with ; 
them continued, to govern the. family under 
the Hcdiomadan, the .Marhatta and the ^ 
British^ rules up to Hxa preeqit . tjimet siW 
that the exSatence. of the fmily ofi an 

familT cewed to 1 m tiw ]Mi|w ,p£ 4 k«nph' 


HINDU LAW-ewitd. . 

naturally assert themsidveB os share^holdera 
according to the ordinary Hindu law which 
in confiequence would dioplaoe the custom 
was based on a priori reasoning of a specula- 
tive character. The mere oessatiou of ser- 
vices to which watun lauds are attached 
which are by custom impartible does not or- 
. dinarily destroy that custom. Ramrao ▼. 
YeshvanUro, 1. L. B. Ifi Bom. 827 (1885). 
approved. BANA MAHATAJB 81NGH v. 
BADAN SINGH (P. C.) - 86B 

, Joint family— Karta. position 

of» If that of truites In tho atrlot lonso— 

• Accountability for money misappllod as 
karta-lnterest payabto thereon— DiserSt Ion 
of Courts*in India, Privy Council if wflf 
Irttsrfaro with— Adoption by Sudra— Parti* 
tidn among adopted son and after-born 
eono— Shares, if equal— Dattaka Chaudrika. 
authority of, in Soathern India and Bengal.] 
The tri^ Court directed the karta of a 
joint Hindu family fio pay interest at 9 per 
cent, per anunm on moneys misapplied 
by him, but the High Court on appeal re- 
duced it to 6 tier cent, per annum : Held, 
by the Judioigi Committee, that it would 
require very special and unusual circum- 
^otancea to induce it to vary such a deci- 
sion which rested upon discretion even 
though in this matter the view of the High 
Court differed from that of the trying 
Court as to the way in which that discre- 
tion should be exercised. On thb merits 
of the matter, too, the Judicial Committeo 
agreed with the High Court. There are a 
number of fiduciary relationships in India 
_ to which the rules applicable to strict 
aoooifnts between trusts and cestuis que 
trusts in England cannot* in their entirety 
apply— the office of manager of a joint Hindu 
family affording one ouch instance. In 
the absence of proof of direct misappropriap 
tioD or ftadulent and improper conversion 
of the moneys to the personal uso of the 
manager, he is liable tcv account for what 
he received and not for what he ought to or 
might have received^ the moneys had been 
profitably dealt With. The rule of the 
Dattaka Cffiandrika that on a partition of 
the joint family property of a 8udra family, 
am adopted son is entitled to share equally 
with the legitimate sqn born to the adop- 
tive father subsequently to the adoption, 
although not siy;>ported by any ancient text 
of Hie Brnritiegur by the Mitakshara is niot 
ineonsistent. eo far as Sudras are ooneemed. 
with thw Bmrities or the Mitakshara, and 
having. beeA accepted and acted upon for 
at least more than a century in the Pre- 
sidency of Madras until the law on the' sub- 
je6t was disturbed fit 1918 by the decision 
of Ihe Madras High. Court in Karuturl 


family acased to 1^ tl 
ti^^toal (Office, the 


of.alK^ 
eOMts m 


CMalam V. . Kl^uturf Venkataraghavulu, 
X.L. B. 40 Mad. 682: s. o. 29 M. £. J. 710 
Oin5>, slikmld be affirmed aa the law ap- 
plidabla to edoh oases in that Presidency. 
Karuturi. Gepalaiii v. Karuturi Vttt* 
fcataraghavulu, I. L. B. 40 Mad. 6S2: s. c. 
29 Mi B. J. m (mS), ovepuled. Atita 
MohOif Qmh: Moullk V. mrede Mohan 
Gtowh' MbuMk, 20 C. y. K. m (1916). 

. mibtwved, «Tha Dattaka Chandrlka Bm 
- letm itod sHU is aceepted to the 

. of IMras ae a treatise on edop- 

rtiro Of m Ugh^t authority. It docs not 
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bo*wer follow froatf'tliis, that coaime^ 
md propositions contained in it, apparentiy 
novel, when the Duttaka Chandrika iron 
first accepted in Southern India as an 
anthority on the law of adoption^ if not 
based upon ancient texts which can with 
•ome certainty bo identified, hare been 
accepted by tbe Hindus of Southern India 
as part of Hindu liaw, ABUMILLI 
PBBKAZU V. ABUMILU SX3BBA. (P. C.) 

Karta of joint family— Nature 

ond extent of his liability. Sea Hindu 
Joint FauiiJy. NIBABAN OHANBBA 
MUKfJBJI V. NIRHPAMA DKBI 

Maharatta School— Widow’s 


power to adopt without hfiiband’c authority 
and without consent of kindred— Authority 
by huiband— Particular boy named— 
Direction if operates as prohibition to 
adopt another boy on his death.] The loile 
laid down in Rakhmabai t. Radhabai. 5 


Bom. li. C. B. A. C. J. 181 (1868) that in 
the Morhatta Country, a Hindu widow may, 
without tho permission of her husband ond 


without tho consent of hisckindrod, adopt 
a son to him, if the act is i^one by her in 
the proper and bona fide performance of a 
reliRious duty and neither capriciously nor ^ 
from a con‘upt motive, is equally appli** 
cablo whether her husband at the timo 
of his^death was joint or separate and 
whether his prox>ei'ty was or was not vesj|>> 
cd in her as liis heir at the timo when she 


mode the adoption. Ramji v. Qhamau. 

I. L. B, 6 Bom. 498 at p. 503 (1870> and 
Oinkar Sitaram v. Ganesh Shivram, 1. L. 

•R. 6 Bom. 505 (1879), oven'iiled. Beport of 
Bayabal v. Bala Venkatish, 7 Bom. H/^C. K. ^ 


App. 1 (1866), commented on. Where the 
most that could be said was that the hus- 
band directed his wife to adopt a particu- 
lar boy. but said nothiuR as to what should 
be done if Jhe boy named should be un- 
available or should dio after he was adop- 
ted, and the bov who was adopted after the 
husband 's*' death ^ in childhood and bu- 


ma^Tiod: Hold— That there was iDo explicit 
or clearly exprossed intention to prohibit 
tho avidow against aif^oplina any boy other 
than the boy named, and a ^second adop- 
tion by the widow to her husband subse- 
quently to his death was validly made. 
YAVAO V. NAMDBO (P. C.) ^ 393 


— , Mitakshara--’Jo1nt family— 
Band held in the name of a member— - 
Separate private transactione by individual 
memben— Presumption of Jointneee, If re- 
butted.] The presumption is that a bond 
held in the name of the mouasrinff membei* 
of a joint Mitakshara Hindu family ia joint 
property and it is for* those who assort the 
contrary to make aood* their case. Proof 
iliat some of the memBei*8 of the joint 
famil!y hod somb private /transactions by 
no means proves that the pariicnlar bmid 
in question was the private proper^ of tibe 
• member in whose name it was held. Held 
—That while the evidence on both sidds 
»wiib, somewhat meagre the presumption in 
. joint ownership was not displaced. 

V. CHINTAMAN (PyV.) 406 
Mitakehara joint fbtnlfy— 
Father plying up decree on behalf of «elf 
md minor sofi<-^Decree, found not binding 


HINDU LAW-contd. 

on minor loni if bound father’s undivided 
ihire— Power of father to dispose of joint' 
property.] B, the managing member of a 
joint e Hindu family, for himself and 
as guardian of his minof son G, after ob- 
taining a decree for money against T, by 
compromise surrendered all his rights and 
those of G, the consideration mentioned 
being that T would not prosecute an 
wpeal ho had preferred agomst that decree. 
Two more sons were born to B subsequently 
to the compromise. G on attaining majori- 
ty having sued to set aside the compromise^' 
it was held tliat the compromise did not 
bind G: Held— That os the decree was; a 
portion of the joint family property, B 
could deal with it only with the consent of 
G or as manager fbr a justifying #ieeessitv: 
and theroforo tho compromise foiled as a 
wholo ond did not bind even tho then 
existing shai’o of B in tho undivided pro- 
perty. Thcd the compromise having been 
aeb aside T was entitled to proceed with his 
appeal. T. B. VENKATA BOW v. T. V. 

TULJABAM BOW (P. C.) m 

. Mitakihara (Southern school) 

—Succession, order of, amongst atmo- 
bandhns^Oi vision into ex parte paterna 
and ex parte matema, and . preference of 
former to latter, if justifiable— Doctine of 
of spiritual benefit, if determines preference 
—Propinquity alone, if ground of preference 
—The rule in Mitakehara, if open to ques- 
tion as spurious or as incmplete— Eh* • 
umeration of heirs, iilustrative— Virami- 
trodaya, authority of, in Southern India- 
Maternal uncle’s place in the order of sue* 
cession.] The passage in the Mitakshara, 
diap. II, sec. 6,„pain. 1, laying down tho 
order of aucoession amongst the bandhus 
hae been accepted by a series of Commen- 
tators and by eminent Hindu Judges in the 
British Indian Courts, and any doubt at 
this stage as to its character or authority 
will lead only to perplexity and coufusiou. 
Tho enumeration of bandhui in the passage 
bejug intended, by way of illustration only, 
the rule is not open to objection on the 
gnbnnd of ineomplotcness. The question 
being whether according^ to the law of the 
Mitalcshai'a as recognised in thocDravira 
Country, tho mato^al uncle or the son of 
the paternal aunt’s son (both of whom are 
atma*bfindhue) should succeed as the pre- 
f^renHid heir: Held— That thero is nothing 
in t^Va. 598 of the Barasvati Vilasa to 
jus^y the division of the atma-bandhus 
ill subHcIai^s, viz., ex parte paterna 
and' bx parte m^iterna or ihe preference of 
the fonder to the latter. That, in the ab- 
eenbe of express apthority varying the 
rule, the propositions enunciated in Muttu- 
lami V. Muttukumaraeaml, I. D. B- 16 Mad. 

(1892): affirmed on (P. C.>: L. B. 23 
I, A. 83$ s. 0 . I. L. B. 19 Mad. 405 (1800). 
furnish a safe guide, and the maternal 
nnctd, who was undoubtedly nearer in 
den^ and who offered " oblations to the 
father and grondfather of the deceasodj 
'«{$ilst the son of the paternal aunt’s ron 
none, was tlie preferenfial, heir, 
fflid plao^ assigned by SarbadWhary and* 
MKvho'to the matema] uncle in their tables 
df dficcession'; questioned. Although the 
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lUMUU lAW-eontd. 
iSmrUi Obandrikii in 


Pane 

the Southern Presi« 


-^eiLcy is reRnrded as the most, uuthoriiu- 
tieo oommeiitary on ViinaxieswaTa'e woih. 
the Viramitrodaya holds, as in 'V^iestorn 
India, a high position. A. S. VIDACHEIA 
MUDALIAH V. K- L BANOANATHAI^ 


CHETTIAR (P. C.) 159 


, Mitakshara— Partition, cl6a^ 

expression of intention to separate, If effects 
—After notice expressing intention to 
separate, joint famiiy if liable for marriage 
expenses of members— Father's right to give 
money to daughter.! Under the Hindu law, 
it. is open to tho members of a Joijit 
family to make a division and a severance 
of interest in respect of a port of the joint 
estate wh^st retaining thoir status as a joint 
family and hlolding tho rest aa the proper* 
ties of a joint undivided family. Under the 
law of the Mitakshara, an unambiguous and 
definite iniimation of intention ou tho4>art 
of one member of tho family *to eeparato 
himself and to enjoy his ^aro in sovoraity 
has the effect of creating a division of tne 
interest which until then he had hold ig 
jointness. No obligation therefore lay on* 
tile joint family to provide for the ex]^nses 
of tho mahiage of some of the Plaintiffs 
which took place after tho lattei* had given 
to their co-parcenera a notice clearly ex- 
pressing such an intention but before a 
decree for partition was made in their suit 
in the Court of first instance. The father 
has undoubtedly the power under the Hindu 
law of making within .reasonable limits 
gifts of moveable property to a daughter 
and in one case tlie Judicial Committee up- 
held the gift of a small share of imnioveablO 
property on tho ground that it was not 
Fhown to be unreasonable. K. RAMALTNGA 
ANNAVI V. NARAYANA ANNAVI (P. C.) 929 


. Southern India— Inheritance— 
Oivliion amongst sons by patnibhag approve- 
able as custom— Custom proved ai . prevail- 
ing amongst Chettis of certain villages, if 
open to objection as unreasonable, as a local 
custom— Chettis, if 8udras.l Though divi- 
Kion of the inheritaneo amongst eona by 
putrabhag (i.e., according to tho number 
of sons) is now the recognised rule of Hindu 
.^w, thdre are traces of division by patni- 
bhag (i.e., according to wives). Therefore, 
though the prevailing law la putrabhag, 
patnibhag may be proved to exist aa. a 
territorial family or caste custom specially 
in Southern India, where it la possible that 
the matriarchal theories of the earlier in- 
habitants may have led to the prevalence 
» of this custom and caused ^iticultke in the 
way of its being extirpated by the Braa- 
mina when they intr<siuoed the law of the 
Smritis in Southern ladiat The ChAtia are 
generally deemed to be Sudraa. Held, on 
the evidence, that the eUstom of patniohag 
proved in the case was one of the paltieular 
class of Chettis who happened to dU^l in. 
and probably weier ot the moment the umv 
dwellm in, an area of seven viUagea; and 
* BudL .a custom could not rightly be.desoHbed 
gg a local custom, which it would be un^ 

. reasonUble tO impose umu all < persopt 
dwelling in _tKe ar^. PAl^ANIAFPA v. 
AUATAN. <3HETTI (P.^C.) ; . . ... 4 


HINDU I^W. Tempfh propirty, permwwnf^ 
1mm of. quettion.if'^er lufi ywn— or.. 

. .uioptiOfi thot alioDation wu lawfully 

The disability of a shebait of a 
Hinda Beity to make a permanent grant of 
wdowed property is not abs^olute. Although 
the ihsbait for the time being has no power 
to make a permanent alienation of such 
• P^npjrty in tho absence of proved necessity 
tor tho Venation, yet the long lapse of time 
between the alienation and tho challenge 
of its validity is a circumsUnce which en- 
ables tho Coiiit to assume that the origi- 
nal ^rant was made in exercise of that ex- 
• tended power. Chockalingham Pillai v. 
Mayandi Chettiar, I. L. R. lo Mad. 485 
followed, ^'ho above principle was 
applied in the present case of a permanent 
lease of temple property which was chal- 
lenged after the lapse of 100 years, when it 
had become completely impossible to ascer- 
tain the cii-cumstances which caused tho 
grant to bo made. The importance to parties 
to litigation in India of defining at the ear- 
liest moment and in the simplest terms the 
oximt charactor and extent of the dispute 
which is going to bo made the subject of 
litigation advStod to. BAWA MAGNIRAM 
.^SITARAM V. SHETH KASTURBHAI 
^MANIDHAI (P. C.) 473 


— : — , Will— Construction— Begueit to 

widows by Mithilg Hindu— Interest given 
whether absolute or limited—" Molik,^' 
"malkiyat,'' meaning and effect of— Danger 
of conitruing one Will by reference to ano« 
therA-Translation of vernacular document!, 
challenged in the High Court— Proper pro- 
^ cedure.j Tho term " malik," when u.sed in a 
Will •or other document as descriptive of 
the position which a deyisee or donee ia 
intended to hold, has been held apt to 
describe an owner possessed of full proprie- 
tary rights, including a full right of 
alienation, unless there is semething ia 
the context or in the surrounding circum- 
stances to indicate that •such full proprie- 
tary rights were not intended \o be con- 
ferred. But the megning of every word in 
an Indian Will must always depend upon 
the setting in.whioh»^t is placed, thersub* 
jeot to which ft related, and tho locality bf 
thg testator from which it may receive its 
true shade of meaning. Where a Hindu 

E >vemed by the Mithila School of Hindu 
w purported by his Will to confer on his 
wives full poufr and all proprietary rights 
(mtikiyat) over all his moveable and im- 
moveable propertied Held— That the 
rights inten/ied to be conferred, included full 
rights of alienation. It ia iidways dangerous 
to. construe the words of one Will by the 
oemstmotion of mmf or less similar words 
in a different Wilh which was adopted by 
a Court in anotner case. Proper procednre 
* where the correctnees of the official transla- 
tion of a varnoonlar document is challenged 
in the High Court indicated. MUSAMMAT 
SASIMAN CHOWDHURAIN V. SHIB 
KAEATAN CHOWDHUBY (P. C.) ... 428 


- - . - MM , .., . Will-^Coiiitruotiofi^^^ Malik;'* 
if a term of art and imports full ownership 
— Tmft If mid, when subjectfmatter un- 
OSTtilff*] A Hiadu testator, gave the whole 
el hts immoreable estate to bis wife as 
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mmv rAVi-^nOik , , 

** mAlik ” and directed l^ftt »b.o should 
mrer the property to bia two dHughtera in 
iu Buoh tn ajtin ftr jitbe iEiij{bt like: Held^ 

That the word malik *[ taken in con^ 
Junction with tbo context indicated a clear 
intention to pa».s an absolute estate, and 
that even Qs>)umixiff it were intended to 
create a trust, the subject-matter of such ^ 
trust was too uncertain. The TOrd 
•' malik " is not a term of art, it doca not 
necessarily dchno the quality of estate taken 
but the ownership dt whatever that estate 
may be. but in the dontest of the present 
Will, it imported that the estate was af)- ^ 
solute. If words are used in a llindu^s 
Will conferring absolute ownei^tp upon 
the wife, the wife enjoys the rights of 
ownership without their being conferred 
b;sr express and additional terms, unless the 
circumstances or the context were sufficient 
to show that such absolute ownership was 
not intended. Muuammat furajmani v. 
Rabi Nath OJha. L. K. 35 1. A. 17: s. c. 1. 

L. R. 30 All. 84i 12 C. W. N. 231 (1907). 
referred to. BHAIDAS SHfVDAS v. BAI 

GITLAR (P. C.) ... a 129 

. Right of succenion of young 
widowed daughter in a caejke where widow 
romarriage ie permitted-— Necessity of proof 
of custom entitling the widowed daughter 
to luceeed equally with a married daughter.] 

A Hindu was succeeded by his widow, 
and on her death, the contest for succes- 
sion was between a childless widowed 
daughter aged 16 or 17 and a mdmed 
daughter having a eon. In the caste to 
which the parties belonged widow remarri- 
age is permitted : Hold— That though evidow ^ 
remarriage is a lOustom in the caste, that 
does not by itself predicate the further cus- 
tom that the widowed daughter, because it is 
open to her to remarry, is eptitled to 
succeed equally with the married daughter. 
There must be clear proof of custom en- 
titling the widowed daughter to suoc^ 
equally with the .married daughter. BING- 
DINI HAZRANI v. BUSTHA HAZRANI 29 
. Widow— Rower to make jpor- 
manent lease— Bencflf,of estate— Acquisition 
of tenant’s rights— Accretioi# ^o husband’s 
aetata— Onus on Appellant to ehow error in 
Judgment appealed from.] A permanent 
lease executed by a Hindu widow does not 
bind the reversioneTS unless legal necessity 
and benefit to the estate kre proved. The 
mere fact that the rent and purchase price 
represent the fair market value does nnt of 
itself prove neoeosity. Tenant rights ac- 
quired by a Hindu .widow are. in the ab* 
oence of proof that they were acquired out 
of the accumulated sdvtngs .of her income 
and w^re dealt with oa her separate Pw 
pe^, accretions to her nusband's estate 
aiKl as such cannot be«sold by her so as . to 
ttve a title ee against the reversioners, 
VATIA WTgTTORF. MONTIAL v. TJPENDRA 
. mSHORR MANDAL (P. C.) ... ... 822 

SIKWIT WTmW RE-MABRUGE ACT (XV 
f[f .dying aft*r imtKtr'i r*- 

•( jnother to InhaHto? 
Wl wwaHl y.I Anaft trim nay anririaM m 
'th*' tfMW K^Ua^itiito Act, a Hindu 

wgm kw man hr a fonner taafiti 
'ton kgvlair died after k«r iS' 


HIHHU WIDOW BB-MABBIAGE ACT-egnei^'’ 
. maniage. Akerah Sooth t. Boreanoe, i 
B. h. B. 199 ; U W. B. 62 ( 1868 ), referred- 
to. HAB KiSHOBB SEAL v. 'I'UAXUB 

_ DIIAN BAISHNDB 923 

INCOHB TAX ACT. INDIAN (Vll of 1918), 
es. It, 33. 84— Assessment to super-tax as 
agent of principal non-resident in British 
Irtdia-iAgent who is— Agent, if must be in 
receipt of income on behalf of principal.] 

The applicant Company was assessed to 
supeivtax as agent for six share-holders in 
the Company all of whom were uoh-resi- 
deuts of British India in regard to tln^ 
dividends payablo to them by the Com- 
pany; Held per Woodroffo and Oreaws, 
Jj*— That secs, 31 and 84 of the Indian 
Income Tax Act are to be read together, 
the latter section merely dofining^wlio may 
included as an agent under bee. 31. 
That being so the agent mubt be in receipt 
of in^me within the terms of sec. 81 and 
the Tympany was not in receipt of income 
oxp behalf of the share-holders within the 
qfieaning of sec. 81. That even if the two 
sections bo read disjointly the Company 
« «raB not in the circumstanced of the case an 
^nt within the terms of tho Act. That 
in this view no question as to the propriety 
of assessment to supet-tux as agent arose. 

Per B. B. Ghose, J., contra.— Under sec. 3^ 
sub-sec,'' (1), the (^ent of any porsion, re- 
siding out of British India whose income 
accrues pr arises within British India need 
not be in receipt of the income on behalf 
of such person to bo assessable to the tax 
in respect of such income; the more fact 
of agency is sufficient. Sec. 34 was en- 
acted for the purpose of assessing the income 
of such non-residents when they have not 
appointed agentg Residing in British India 
who might be assessed under sec. 33 (1). 

It is fonltr necessary that tho person on 
whom the Collector has served a notice 
under eec. 84 ia a "person employed by 
or on behalf of a ^rson residing out of 
British India or having any business oon- 
Uec^ion with such person " and if that con- 
dition is satisfied the person on whom Ouch 
notice'^ has been eerved shall for the pUT<- 
poses of the ipcomo Tax Act be deemed 
to be the agent of such person. That the 
Company was fMch an agent and was rightly^ 
assessed to supeMax as such. THE IM- * 
PERIAL TOBACCO COMPANY OF INDIA 
V. THE BECRETARY OP STATE POR 

INDIA IN COUNCIL 745 

INSOLVENCY— Receiver if necessary party to 
iAlit_against minor copawner whose adult 
brothjM have adiudicat^ insolvent 

In jhespii^t. of borrowed by elder • 

tepther as karta for new business started 
after Mher's death. "Sse under. Hindu law. 
gANT^I CHABAN ^ HANDAD v. 

HRISHNADHAN BANERJI 954 

Rrpttdaney Towns Insolvency 
Act (III Of tm), u. 5, e, as, isi. •, is. sch. 

II^Afipeal. time witHIn wbieh to be filed 
of the flndlngs^and of the reoort^ 
IwrSdletlon ef tbo Reqlstrar in insolveney 
of a m^gaqe, whether cbqlcr be 
MM by the RegletraiwConsbnt;; whv 
Infahtt ai^ eoneemed. effect of:] trader soo. . 
ISl^-.Of . the, Preddenoy Towns ‘Tnsoivency 
1909g the period of limXusjNion for an 
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appeal from tlxe or4«* ot “lo ux 

^i^eolvenoy is twenty days from tim tinfe 
when the report is signed by tke Registrar 
and the matter is thereby , completed and 
not from the time when the iiudiuge*of the 
iCegUtrar are signed or hied. The Begi»- 
trar in Insolvency has no jurisdiction to 
deal with the question of validity or othei^ 
Aviso of a mortgage alleged to havo been 
executed by the insolvent. Bci LAIr 
HEHxVRY SHAH 

; , Presidency Towns insolvency 

Apt (III of 1909), s, a9-*Order under 
"sectioni when can be properly made 
•^Admission of proof of debt by Offical 
Assianee a condition precedent.} llio 
words in sec SO. ''any creditor who has 
proved his debt*^ mean not merely a 
creditor *who has lodged proof of his 
debt but a creditor whose proof has 
been admitted by the Official Assignee and 
unless this\ has been done no order cqp bo 
made undef the section. The uipre fact that 
a creditor’s name was inc^ded in the 
schedule fiUnl by the iusolveot and that so 
far his claim has not been challenged does 
not assist him if his debt has not been a(f*< 
mitted by the Official Assignee eo that ho 
becomes a creditor who has proved his debt 
Avithiu the moaning of eec. 36 of the Act. 
RE, ABDUL SAMAD 

... , Presidency Towns Insolvency 

Act (111 of 1909), ss. 55 and 56-*Ap- 
pl (cation, to be made by the Official 
* Assi 0 neo*-Creditor. if may apply when 
the Official Assignee refuses to act.} 
An application under secs. 55 and 56 
of the Presidency Towns Insolvency Act, 
1909. should be made by the Official Assignee 
in whom the property of the insolvent is 
vested. If the Official Assignee refuses to 
lake action when asked, a creditor may 
make such an application with the leave of 
the Court. RE, SURAJMULL MUNQLE- 
CHAND 

Presidency Towns Insolvency 

Act, (III of 1909), ss. 70, 82^eparate 
creditors— Misfeasance, neglect or omission 
—•Distribution of assets— Notice of claim 
not disposed of— Personal liability of the 
Official Assignee— Method of ascertain- 
^ing l^ii liability-^Costf.} The Official 
XAssipee distributed the assets of the 
insolvent after deducting commission, 
etc.^ to the t^o scheduled ci^it- 
ors,. though he had notice of claim by throe 
other creditors and theit claims were 
neither admitted nor rejected i Held— Hiat 
the Official Assignee was n^onallv liable 


for the amount of which f|m three creditors 
had been depHved. A arbiter' Who lodgee 
his proof in the sta^tory form is entitled 
that it should be dealt with without do^ 
RE. ABCHIBAU) GILCH- 

•ProVlhdar Insolvency Act (V 
oi ^uw- 

tlon of title, how . jttr dflicretlonary with 
Cowt^Mb-e. ( 3 ). Codft If bound to take 
evidence or give restont fbr refuting to 
dedde mieitloAi of th e or for holdfiw that 
the Ir^ent hat a saleable interest ft any 
piw^i^ and NifOH.Nature A 

materials upon whioh^ eome to 

such deeletew.] A. wae aditrdicated an ia- 
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CS:SOLVEKCY-««ncld. 

and a itewflTwr was apMiated.' 
AftiiMP various' intai’mediato piocoedingg th^ 
brotitcr il. appoaml in Cooit 
and laid claim, to certain properties, Tko 
Judge put to him certoin questions ana 
eliciti^ certain answers. The Receiver also 
submitted a report and a petition on the 
same date. The Jixdge attor considering 

* in?i P<‘litions submit^ 

and utter hearing pleaders refused to go 

ill. of title and d^ided that 

saleable interest in the 
^A^rties. Ho thereuiwn directed the Ke- 
^ ceiver to sell the insolvent’s right, titlo and 
interest m the properties uud^r the pro- 
visions of sub-aeo. (3) of sec. 4 of the Pml 
vincial I^olv^enaf Act. Held-TlLt tho® 
the Court had power under aub-sec. (1) of 
6t». i to d^ido a question of title, it had 
full discretion to follow the course loda 
down in sub-sec. f 3), i.o,, to refuse to de- 
cide questions of titlo and to direct sale 
wK right, titlo and iuteroat, 

whatever that miirht be. Where the Court 
has iieason to believe that the debtor has a 
saleable inter&t in any property, it may 

Tim onauii*y sell such intereaL 

Ihe matters stated m tho report of the 
iieceiver and tho answers given by tho 
claimant when questioned by the Jndro 
wore sufficient materials for his edteing to 
the conclusion that the debtor had a wlo- 
fbe property. JITBNHBa 

INiEBEST, right of creditor to* appropriate to, 

n aS.“^i>St Igyment. See under 

• ®A.HADTJR SETH NBMI- 

CliA^h V. SETH BADHA kShBN . „ ISS 
^ discretion of (?ourt as to. See 

ss §&>»•”• "• 

INTBRWCUTOKY OBDEB. leaw' to appo^a 
to Pri^ Council against. See Civil Pi^ 
dure Code. sec. 109. SHIVA PBOAati 

JuSe\T wtth?n^^^^® KUMARfrlw «» 

JUWUMEiNT, Within the meaning of cl. 15 of 
OOITP** !*»*«»*• 

*SmDra'p&>^“ N.TAN 

JUNGLE OB WASTE LAND-Preenmptlon of**® 
p«eeBsioB if Plaintiff provS^ Hfio. gee 
possession, suit for rccoverv of 

ghoshTFM: 

DAS SAHANTA ygg 

KABULIYAT, covenant in, for payment <tf 
lelaml at every transfer in r£pect of a 
tenure if epforceaUe after , a sale in exeen- 
n W of a. monev decree. .See under Tennrii 


inam ffrairt, effeet of— Law goyornino Fala- 

KWBam of |ji« village eocvpiea kie office 

but ae 

that nppoi 


though bb^rtein wwa 
it is primarily exercised in 


5 ™ w vnmmij ezercis 

* 5 «>W vrlw la member 

of a ipar^mla^ fbmflf. . It follom tbat 

ihonld continue te go wiGi that office and 
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Aoootdiii£:lv i.mp£M'tiUo. The 
«lk£ira]»ehiaemoiit erf tlio Kikmam iu 

1M6« whereby the Iiiaui was cozmniLea 
** hie represeutativAs and aaaigus^ to hold 
And diepose of ns he or they might thix^ 
proper/' subjcM?t to the payment of <iuit 
rent. etc., and the reaerration of minenil^ 
did not ennre for tho benefit of the Joint 
family of which V was a member but to ^ 
him excluiiivoiy. Different considerations 
Apply to tho case of n Folayam; for w’beii 
a I’alayaiD was abolished, in eo far as tho 
duty of rendering military service woa ^n- 
cornod, the estate was continued with au 
heredicary incidents to tho Palayogor in ' 
the same maimer as if poasassea by a 
samindar. and the FoU^Court of Madras 
wei^ in error in applying tlie law regard* 
ing Palayams by analogy to a Kornam case 
in Qunnaiyan.v. Kamakchi Ayyar, I. li. Ji. 

S8 ^ (1902). XBe decision of tho 

the majority in Venkata v. Rama, 1. L. 11. 
d Moa. 249 (P, fl.) (IfiSl), opprovod. 
PinsAla Lakihmtpathi v. Bommireddi Pali! 
Chalamayya. 1. IT B. 80 l^d^ 434 (1907). 
overruled. MUSTI VENKlTA JAOA^* 
NADHA SAEMA v. MUJftl VKhiJiA- 
BHADRAYtA (P. C.) ... ... 302 

XAZl. District Judge as. MOHSINUDDIN tr^ 
AHMED V. KHABIRDDDIN AHMED ... 2^ 
LAKHEAAJ lands in the lemlndari of Venka* 
tagifi— Government, if may assess revenue 
Ihfreon-^lnam rules, If apply to them^ 
Permanent settlement of revenue, if could 
be conoluded apart from Rep. XXV of^lBOa 


eluding (Permanent sottiemout of rofeauo 
with too eamindars of tho Madras Pr^‘* 
dency reserved to itself the power of im* 
posing additional revenue upon lakheraj 
londa^ hod no application to the Venkata* 
giii fiemindatij inasmuch os the sunnuchl* 
mllkout istimrar gpranted by tlie Oovern- 
meht to thp eemindar in respect of it mado 
no such reservation and must, in viow of tho 
provisions of sec. 3 ofotho Regulation and 
the nOccesity which aipse of midcing separate 
arra^oments with powerful zemindars, 
have been granted independently of the pi*o* 
visions of the Regulation. Reg. XXXI tof 
1802 (Mad.) refers entirely to procedure 
appointed for the investigation of title to 
. hold lands exempted from payment of 
revenue. THE SECRETARY OP .STATE 
FOR INDIA IN COUNCIL v, .RAJA* 
OOPALA KRISHNA YACHENDRA BAHA* 
DUR (P. C.) ... ... ... 833 

LAND ACQUISITION ACT (I of 1384), s. 11- 
Apportionment of compensation, by Gol* 
looter^. 13 and provfsiPto s. 3L cl. (2).« 
maioteinability of a separate suit by a 
person dissatisfied with, the appointment 


person dissatisfied with, the appointment 
but .^ho did net aOk for reference to 
•• Court.’*] Some lands were acquired for a 
Railway and the Collector, aftet*^ 

Aptice under sec. 9 of the Land Acquisition 
A.I on th* Minindap and the^putajdar, n^ 
PQittjbned thq compensation half hnd half 
betoree(n4hem. Neither ratty applied for 
.any leference to Court under sec. 13 of the 
Ac^ fuad |the putnidar withdrew . the 
amouht alrarded to him. The zamlUdar 
hereupon brought a suit for recovery of 


LAND AC(J|ULSmOX ACT-cencid. 

ttitt amount wjUicirawn by the putnidar on 
tJis ground that under tns putni kanuiiyat^ 
tbe putnidar was not entitled to any ^r- 
tioA of tiie compensation money; rfeid— 
Xnat tne zammaur Having been served with 
notice under sec. 9 ot the Act was bound to 
upply for a reference under sec. 18 wHon 
he was diasatisiiod with the award* and he 
cannot muiutain a suit in tne ordinary 
Chvu CJourt to re*open the question. The 
Act creates a special jurisdiction and pro* 
video a special remoay. And ordinarily 
when jurisdiction has been conferred upon 
a special Court tor the invcitigaiion of 
matters which may possibly be in con* 
troversy, such jurisdiction is exclusive and 
the ordinary Jurisdiction of tho Civil Court 
is ousted. Bhandi diugh v. Hamadhin Roy, 

10 0. W. N. 991 (1905). Stevens v.'^Jeacocke^ 
n Q. B. 781 (1843), West v. Downman, K , 
R. U Oh. Div. Ill (1880) and Rama Chan* 
draw. The Secretary of State for India In 
C^ncil, J.sL. R. Med. 105 (1888), 

fonowed. Under tho third proviso to sec. 

JM, cl. (2), IP person who was a party to 
the appoidioument proceedings cannot ro^ 
‘’oi>en the question by a regular suit. The 
proviso must bo given a limited applica- 
tion, ond it applies only to cases where the 
person was under a disability or was not 
served with notice of the proceedings before 
the Collector. Raja Nilmanl " Singh Deo 
Bahadur v. Ram Bandhu flal, I. L. R. 7 
Cal. 388 (1881), > discuss^ and followed. 
Punnabati Dai v. Raja Pudmanand Singh, 

7 C. W. N. 588 (1903). discussed and die- 
$aented from. Hurmut Jan Blbl v. Padma 
Ldchan. 1. L. R. 12 Cal. S3 (1885), referred 
to. SAIBESH CnANDIl.\ RARKAR v. 

SIR BEJOY tJHAND MAIIATAP BAHA* 
DUR ... ... ... 586 

— ■ 8. 54—^* Award,” 

if includes decision on disputed question 
as to disposition of compensation money.) 

The '• aw'aixL " as constituted by tho Land 
Acquisition Act is nothing but an award 
which states the area of the land, the com- 
I>enaation to be allowed and the apportion- 
ment amongst persons whoso interest ere 
not in dispute.' A dispute between interes- 
ted people os to tho extent of their in- 
terest forms no port. of tho ''award." The^ 
d^ermination of shch a dispute in the 
High Court was a decree and appealable 
as such to the Privy Council. Rangoon 
Botatoiing Company,. Ltd. v^: The Collector, 
Rango^;^ L. R. 39 1. A. 197: s. c. 16 C. W. 

N. 961 (1912)> Sreematf Trinayanl Oassi v. 
Krishna Lai be. 17 C. W. N. 935n 0910) 
and Baleram Bharamaratar Rgy v. Sham c 
Sunder Narendra, X. L. R. 23 Cal. S26 
(X890), commented *on. T. B, RAMA- 
GHANftBA RAO v. A. N. S. RAMA- 
CHANDRA RAO (P. C.) ... ^ ... 718‘ 

LANDLORD AND TENANT— Renewal, co- 
venant of— Dosara b>indbuBt, meaning of.} 
Where a kabuliyat stated that after the 
expiry of the torn bf the tenancy the ten- 
s^l woul^ take a WPRil (dosara 

Imndbust) and on hia failure to take the 
same the landlord Would bo coznijetent to 
grant settlement thereof to any other ten- 
ant: Heldf-That the covmxant was one for 
renewal ; on the same terms as: the previ** 
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LANDLORD AND .TliNANr-*«n«*i . 

eus tenancy. L^ni Mia v. MonainniBd 
latin Mia, 20 C. W, N. W (19l« and 
Secretary of State for India v. Fojr^, 

10 C. L. J. 217 (1012), referred to. 

PEOSANNA BHATl'ACHBEJEB v. 
OIADHUSUDAN CHAUDHUEY ... 901 

LEASE. UNREOISTBEED, admissibilita; of. 

See under Registration Act.. SAEJIB 
CHANDRA SANYAL v. 8ANTOSH 

KUMAR LAHIRI 329 

— « land under a compronjlee decr^ 

Leuee, if entitled to euspenelon of entire 
Vent when he does not get poteeuion of a 
oertion of the ieaiehold, known to both 
narties to be in the poeieieion of a etrangir 
--Liability for proportionate rent— Leecor’s 
bona fidcs and mala fides, effect of.] A. 
purchased a jote at sale Kor arrears of 
rent, bnt found tbe major portion^ of it 
in the possession of B. and the rest in tho 
poesossion of C. Ho thereupon brought a 
euit against B. for dcclarationeof his tipo 
to, and khae possession or, thofland in ff/a 
possession. The suit was ^ comproniised 
'and undor the compromise D. took a leas^ 
of the entire Jote, but did hot obtain pos- • 
session of the portion which was in C.'a 
.posflossion. A. subsequently brought a suit 
ogainst B. for arrears of rent of the entire 
jote: Held— That where the lessor has 
OYXOted the lessee from a part of the land 
demised entire rout is emspendod. 
3arada Proiad v. Monmotha Nath, 19 C. 

/ ‘ W. N. 870 at p. 871 (1914), referred to. 

In tho present case there is ‘ no question 
of eviction by the lessor or by ony ono 
claiming under him or by his procuroment, 
Hurrieh Chandra r. Mohinl Mehan. 0 W. 

R. 582 (1868), Bullan v. lalit Jha. 8 B. L. 

R. App. 119 (1869). Naraina Swaml r. 
Yerramalfl, I. L. R. 83 Mad. 499 (1910) 
and Annada v. Mathura Nath, 13 C. W. 

N. 702 (1909). distinguished. Tho present 
case is not an ordinary case of settlement, 
where the lessor has to deliver poewssion 
of the land demised to the lessee. The less^ 
was already in possession (though wrongful) 
pf the major portion and took settlomont or 
the entire jote with full knowledge that 
a portion of it woe in the wrongful posses- 
.vion of* a third party. These iudicato an 
^ intention that the liability of tho lessee to 
pay rent in reroect of the portion in his 
pOBsession already did not depend upon the 
delivery of possession of tho other t>or^ii 
which Was in another's possession, 

•iMsor never put any obsiruetion in the 
way of the lessee recoverlufTpessessiou and 
there is no question of mala ffdei on the 
’ part of the lessor. Therefore the leswo 
cannot claim suspension^ of the entire 
rent, and he is liable to pay propel tionate 
rent in respect of <he portion of the Jote 
in his possession. Manindra Chandra v. 
Narendra Nath, 23 C, W. N. 585 (1919), 
SioYet t. CoO)ler, S' Camp. Rep. SlSn- (1814), 
Smith y. Raleigh, 3 Camp. R^p. 513 (1814>. 
Raave V. Bird, 1 Ch\ M, A R. 31 at p; 86 
. aSS4) nud Neale V. Maektnile, i Meeson 

CHANDRA NANDY . 4 . . . 8» 


LKASJS-cwicld. 

■ — Covenant in permanent lease pro- 
hibiting transfer without lessor's pormisaiop, 
validity of. See head-note under Bengal 
Tenancy Act^ sec. 179. 8WARNA KUMAR 
GHOSE V. PRAHLAD CHANDRA 
8ARKHEL ... ... 874 

MGAL PRACrriTIONERS ACT* (XVIII of 
I * 1879), e* 83— Pleader’e cult for feet upon 
oral agreement, if maintainable.] Whore a 
suit by a Pleader for fees against hie 
client is based on an agreement ha can- 
not ^succeed unless tho agreement is both 
, in writing signed by the party to be 
charged and filed os provided in sec. 28 of 
the Legal ^Praciitionora Act. Consequently 
no suit upon au oral agreement can suooaed 
under the section, lehan Ch. Kar v. Ram 
Charan Pal, 20 C. L. J. 4i5 (1914), Shib 
Kifhore Ghoih v.^Manik Chandra Nath, 

21 C. L. J. 618 (1915), Raghunath Saran 
Singh v. Sri Ram, I. L. R. 28 All. 764 (1906), 
and Sarat Chandra Ray Chowdhury v. 
Chandi Charan Mitra, 7 C. W. N. 300 (1904). 

1 roforred to. BEACHARAM LAHIRI v. 

8UDEBI DAflf ... T89 

• LETTERS PATENT, ct. 1S-Judgment-8uit on 
behalf of a lunatic— Benefit of the lunatic— 
Application to take the plaint off tho filo— 
Diemitsal of the application— Right to ap- 
ply at the hearing— Final decieionR In a 
j suit instituted on behalf of a lunatic ono 
of the Defendants applied for taking tho 
plaint off the file on the gronndo, amongst 
other, that the suit wus not for tho benefit 
cyf the lunatic and was an abuse of the 
process of the Oourt. The Court dismissed 
I the application on the ground that on the 
materials before the Court at that stage. 

^ the Court was not prepifred to hold that 
iheso grounde wero substantiated. The 
Defendant appealed: Held— That the older 
application was not a 
'^judgment'' within the meaifing of cl. 15 
of the Ijeiteis Vnf^nt. inasmuch as the 
«aid order did not finally decide any right 
l^ehrem the parties, it being open to the 
Defendant to substantiate the. ground* bv 
further TueiArtalg ai the bearine^ cif tlio 
suit. The Justices ef the Peace for Cal* 
cuttg V. The Oriental Qai Co., 8 B. L. B 
433 at 1 ). ^8 (1872) and Rgwballav v. 
Monqilall Dalim^gnd, 9a C. W. N 1917 
1 (1919). rAfevrod to. GOTTP. MOIT4N 

MULLTCK V, yOYAN MAN-ITTBI DARRT 
I tIMITATION-Execution, appUcatieit fdr- 
Objeotlon on the ground that decree had 
} been latiified out of Court— Objection and 
application * both dfemlesad for default— 
Subeequent application for execution, if In 
continuation of previous application.] A 
•decree-holdor after applying for execution 
filed processes out prooessi*fees as directed 
, by tho Court. Thm^ter the judgment- 
debtor objected to toe issue of execution on 
the allegatfon that tho decree had boon 
satisfied out of Oourt. Oo a subsequenf: 
date . on which both the application for 
exeenttoa. and the objection had been fixed 
fbr heerihg, the latter case was dismissed 
for default, and the Ctonrt Teeorded the fur- ■ 
tber order: ''the decroo-holder has no ob- 
IcMon to hie case being dismissed provided 


'* For ^tber c'aireg under this Act. Bed Ortmitfnl Indcfx. 
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IWnPATION-eoneld. 

fil sets his costs. Tho execution ease is 
dismissed for default. The decree-holder 
will get his costs;'' Held— lhat the order dia- 
missing the execution case must be treated 
os equivalent to an order for striking off 
the case or removing it from the file for 
the convenience of the Court; and a sub- 
geQuent application for execntion made f 
more than three years alter the date of 
the first application was therefore to be 
mgarded as one in continuation or revival 
of the previous application. CIlpW- 
DHUEY AJODHYA NATH PAHARY v. 
CHOWDHVRY SRINATH CHANDRA * 
PAHARY i - - 838 

LIMITATION ACT (IX of 1W8). s. 14, ap- 
pligablU^ of, when the parties in the two 
proemdlnat are not tho same— Arts. 62 
and 67, which applies, where an execution, 
ptirohaeor of a putni paid rent to the 
xomihdar after the setting aside of the 
ulo by tho first Court and during the pen* 
dency of infructuous appeal— Existing con- 
sideration, moaning of.] plaintiff pur^ 
chaiied a putni at a sale held under Reg. 
Vllt of 1816 in May 1908. :fti October 1910 
i^e purchaser paid rent to the eemindar 
after the sale was eet aside by the Courtr^ 
of &Tst instance in May 1910), and during 
the peludency of an appeal by tho zemin- 
dar, which was ultimately dismissed. There 
were certain proceedings for assessment of 
mesne profits between the purchaser and 
the original putnidar on the basis of tho 
decree for cancellation of the sale. There- 
after the said purchaser in February 191G 
sued for recovery of the money paid as i 
tent to the zemindar: Held— That the suit 
woe 'barred. In *view of * tho provisions of 
Beo. 14 of the Limitation Act, the Plaintiff 
was not entitled to a deduction of tho time 
during whi<^ the mesne profile proceedings 
were g^ing on as the zemindar was not a 
party therein, nor was there, since Oc- 
tobw 1916; any period of time when the 
right df the Plaintiff to sue was sus^nded 
by reason of events oVer which he had no 
contaol. Prannath v. Rookea, 7 M. I. A. 

(1859), Surnomoydt n Soshee Mookhee, 

12 M. I. A. 244 (1868) and Hfityamoni v. 
Lakhan Chandra, I. L. B. 43 Cal. 660: d; c. 

20 a W. N. 552 (P. C.)11916). referred to. 
That Art. 62 of the Limitation Act applied 
ib the case. The fact 4hat there was 
failure of consideration at the time the 
payment was made in October 1910 attrac- 
ted tho operation of the bar imposed by 
Art. 62. Art. 97 did not apply because at 
the time when the money was paid there 
was no Bubsisting oeneideratioii. Hukum 
Chand Bold r. Pirthi Xhand Lai Chom 
dfitiry, 23 C. .W. N. ftl<^ (P. C.) (1918). 
pMHumoni AudhIkarL y, Nilmoni Singh ^ 
neb. I. L R. 2 Cal. m (1877) and Maho- 
mod Wahib y. Mohomed Amir, 

22 Cal. 527 0905), referred to. JANAKT 
NATH 8INHA ROY v. BtJOY CHAND 
MAHATAB BAHADUR ... ... 971 


e. 19, valid aeknowledp* I 
mont, what le— Endorsement on the back j 
of a mortage bond stating only that « , M 
oertilln turn on aetount of tho Dflneipal i 
was paid. If Is a valid acknowlodgmanf 1 
fovlnfi litiiltatiaQ;! In h suit upon a 


LIMITATION ACT-oontd. 

mortgage bond eecunug an advance of 
Ks. 5,700, the question was wnecher an 
endorsement made bn the back ' of the 
mortgage bond by the mortgagor in the 
following terms: "Paid on account of the 
principal as per separate accounts Rs. 1,75J 
only" was a valid acknowledgment within 
sec. 19 of the Limitation Act. Held— 
That tho expression "the principal" mast 
be taken to refer to the principal men- 
tioned in . the bond on the back whereof 
the endorsement was made. Tho exami- 
nation of the bond shows that the ^rin^ 
oipal advanced being Be. 5,700. a payment 
di Bs. 1,751 on account of that principal 
cannot be taken to wipe out the Hability 
and therq was thus an acknowledgment of 
the right of the mortgagee to recover what- 
ever might be found to be due. Tbereforo, 
the endorsement constituted an ackuowiedg- 
megt within the meaning of sec. 19 and 
coneequeut^y saved limitation^ Shearman 
y^ Fleming,» 5 B. L. B. 619 (1870) and 
Madhavrav Quiabbhai, I. L. B. 23 Bom." 
177 (1898), distinguished. Maniram Seth 
Seth Rup Chand, I. L. R. 33 Cal. 1047: 
s. c. 16 C. W. N. 874 (P. C.) (1906), referred 
to. PROSANNA KUMAR ROY v. 

NIBANJAN ROY ... 213 

, 6€C. 19 if applies to oases 
under thp Bengal Tenancy Act. PABESH 
NATH PAL CHOWDHURY v. ISMAIL 
8ABDAR ... ... ... 486 

^ I, 26— Uncertified pay- 
ment of an instalment decree, if saves limi- 
tation— Civil Procedure Code (Act Y of 
1906), Or. 21. r. 2— Certification of payment, 
if can be made at any time.] After tho 
passing of an instalment decree, some in- 
stalments were paid within three yeara 
of the date of the decree. The payments 
were not certified to the Court before tho 
application for execution, but were certi- 
fied by a petition presented after the ap- 
plication for execution was made and made 
a part of the said application. The said 
apmlcation . for execution was made more 
than three years after the date of the 
decree, but within three years from the 
dates of the said payments: Hsld— That 
tho payments^ which were evidenced bjK 
letter written and signed by the judgment- 
deb^r, having been made within three 
year.^ of the decroe and within three years 
of the .pr6.sent application for execution, . 
and they h%yiag bMn certified by a peti- 
tion whtchvwas made a part of the appli- 
oatiob for exezntfon, the application for 
execution was not barred by limitation. * 
Lakbl y. Felamonl, ^,C. L. J. m (1914), 
KhatilMiniieisa v. San^hia, I. L. R. 43 Cal. 
207: 8. c. 20 O. W. N. 272 (1915), and several . 
other, cases referred to. MADAN MOHAN 

BANIKYA V. HABTTLAL KUNDIT ... 531 

— — V »-A<Wl«cn vt Wain- 

tiffs, after period of limtUiloP, If a tuffi- 
eient ground for throwing eut'^tha suit as 
barred wlthooft any flndtnb as .to whmpr, 
the'addod Pfalntlffe were noeostary jsirtiet.1 
'A finding that imme of the were 

made parties after iho» period limits- * 

' Hon is not suflieient ;to the suit 

barred. There^ may be' biyettmstances in 
whkb additlctB oi paitioa aabsequeatly 
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LIMITATION AOT-cOntd. 

broufflit on tbe lecord n^ty not be ossentibl 
hmd pos be merely for the protection of 
the Defendant and therefore there should 
be a dndinff as to whether the addc^ par^ 
ties are necessary parties to the Ouit and 
if not whether the suit can proceed with- 
out them. SITAL PB08HA13 POBDAE 

W. KAIPUT SHEIKH ' 

r- applicaWUty of» 

order dismissioa case for default. See 
!iTfl._?focwnre Code* Or. Jl,_rr. 


J*age 


488 




IQl, m SM. NIROOB BAJUNI DASl v. 
■JITANINDEO NABAYAN CHANDBA ...858 
■ ■ „ 4 rtg, 30 120 . 8*e und«r 

Praoednra CodA Or. VI, r. V. 
OtANBNDBA NATE CHAKBAVOBTI V.' 
PaSbSB'EATH pal 78 

Art. 89 or 120— ApplL 


— ’ — e — a wv V* Appall- 

cability of where an agent is sued for ac- 
count|i dfter the principars death. See 
headruote under Contract Act. SM. 
SAEOSHfH/^LA BASI v. CHUNI lAL 

OHOSH A. •...320 

, Arti. 91/ 95 and. 

f20« t. tS«-$uit for lettlnjg aside dir 
cancelling a written instrument oit« 

the ground of 4raud and declaration of 
titth^Deed if need be set aside when in- 
etromeht void ab initio.] FlaiutilF prayed 
Inter alia (1) for a declaration that a deed 
of gift was void and inoperative in that 
the donor signed the deed believing, owing 
to the fraud and misrepresentation of the 
donee, that it was only a power of attorney, 
and (3) for a declaration ' of title m 
certain Government Promissoiy Notes, the 
subject of the deed of gift. Tho deed was 
signed on the 12th July 1906 and the donor 
came to know of the fraud on the 33rd 
January 1915, and the shit was instituted 
on the 22nd Becember 1919; H6lcl<--That 
the thice years^ limitation provided by 
Arts. 95 and 91 of the Limitation Act did 
apply to the suit, inasmuch as the princi- 
ple laid down in Foster v. MackmnOni 
L. E. 4 C. P. 704 at p. 711 (1869), that the 
alleged deed is no deed was applicable so 
that the deed being void ab Initio did not 
require to be set aside or canceled. Held 
furtheri with reference to the relief 
sought for in cl. (2) of the prayer, that 
j/Axt* VHf of the Act would apply ana that 
eeo. 16 would prevent the period of limi^- 
tiop from running until the fraud be- 
came known. Rani Jankl Kunwar v. Raja 
AJIt Slnghi L. E. 14 I. A, 148 (1867) and 
Malkarjan v, NarhaH, L. E* 61 I. A. 216*. 
a. o. 1. L. E. 25 Bom. 897; 5 < 3 . W. N. 10 
(im distinguished. SARAT CHANDBA 
^ GtrPTA y. KANAI LAL OTAKBAVAETI 479 

Arts. 89, I18i U6-Appli- 

caWW ’ lot ' aCMUttts. 

PEAK BAM .MOOHERJBE v. MOHAEAJ 
KUMAE JAOABlSH NATH EOT 

Art. 91, applicability of 
when Plaintiffs seek .poss^ipn on dedara- 
tion that Befmidant^s ^ document of title 
wholly yoid--*Timo from which limitation 
as when deed voidable. 8cc full head^ 

^ ‘ Rardanadilii lady. NffiAEAH 

MUKEEJl V9 NJWJPAMA ^ 
n •*" ^ ^ *•» 517 

8ch. I. Art. fW--Mdney 
partner aftei^ dissolution of 


Paga 


61 



limitation ACT-contd. 

partncrsh{p-<*Suit by other partner for re* 
oovery of share therein, if maintainable 
after suit for general accounts barrel!.-^ 
Position where an item falls in after ac- 
counts squared cf^-Fresh cause of potion.} 

It is contrary to the policy of the Legis- 
lature to allow a partner, whose right to 
, sue for a general partnership accounts haa 
been barred by limitation, to sue for his 
share of specific payments received from 
debtors by one partner subsequently to 
the dissolution of the parteershiR per- 
miUmg the latiier by way of bet ^ to 
• claim what may be found due to him upon 
taking the partnership accounts. If a part- 
nership has heen di&solv^ and 
accounts have been wound up and 
each partner haa paid what he has 
to contribute to the debts of 
partnership and sreceived his share of 
the profits, the mutual rights and obliga- 
gations having been thus all discharged* 
and then it turns out afterwards that there 
was some item to the credit of the part- 
nership whioIF was either foigotten or 
treated as va^uelo*^ by reason of the sup- 
posed insolvency of the debtor or for any 
^ other cause, which item afterwards be- 
comes of value and falls in, it ought to be 
divided between the partners in ipropor^ 
tion to their shares in the origintS part- 
nership. If on the other hand no accounts 
have been taken and there is no constat 
that the partners have squared up, then 
the Proper remedy when such an item falls 
in is to have the accounts of the partner- 
^ ship taken; and if it ie too late to have 
reooift'se to that remedy, then it is also too 
late to claim a share in«an item as part 
of the partnership assets. Knox v. Gys. L. 

E. 5 U. L. 656 (1872), considered. Obiter 
dictum to the contrary in Oayal v. KKatav, 

12 Bom. H. C. B. 97 (1875) and decisions in 
Msrwanji v. Rustomji, I. L. E. 6 Bom. 628 
(1882), Sokkanadha v. $okkanadha, 1. L. 

E. 28 Mad. 844 (1904) and Thiruvengada v. 
Sadagopa, I. L. E. 84 Mad. 112 ( 1910), over, 
ruled. K. GOPALA^CHETTY v. T, G. 
VIJAYAEAGHAVAOttAEIAE (P. C.) ... 277 


■ — , 8ch, I, Arts. 109, 02. 120 

— Suit on mortgage— Profits received by 
tranefereo pendenti lite— Suit by purphaesr 
at mortgage sale to recover eam^Proflts 
if wrongfifll)! received/M The words 
'^wrongfully received” in Art. 109 of tho 
Limitation Act, include receipts of profits 
that cannot be legally subrtantiaM. It 
was hejid iff a suit between the purchaser 
at a mortgage sale and the holder of a 
usufructuary mortimgs granted by the 
mortgagor after tne passing of the mort- 
gage decree thatH;lA usufructuary mortigage 
was void as against^ the purohaasr owing 
to fhe application of the doctrine of Us 
pendent. The purchaser having sued the 
Usufructuary mortgagee to recover rents 
realised by the latter from certain tenants 
of the ^p^y before the Plaintiff ob- 
toined jpossession under his purchase: 
Heid*«Tfiat AH. 109 of the Limitation Act 
to tho caee. NAGENDEO NATH 
PAL V* 8AEAT KAMINJ DASl 

Art. 120, applicability of* 


Art, 120 of the second , schedule to the 
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LimTATJON ACT-contd. ^ , 

Xown Limitation Act, if apphcawe to a 
suit for declaration of title to immov^ 
able property ^hicli mu^t coneequeatly be 
(bt within six years from the date 


bpongu 

when the right 
NAEAYAN SUN 
BOY 


to~ sue aoomee. JOY 
UJCIL V. sbikantha 
••• <•< 201 
sec. % Arts. 120 and 144 * 


^Aprlicability of to suit for declaration of 
public right of way. $ee Bight of way. 
HARlSfl CHANDRA SAHA v. PBAN 
NATH CHAKBABABTT ... c ... 587 

; . sec. 23, Arts. 120. 142- , 

period of limitation applicable to a suit 
for declaration of title ,to property after 
attachment under see. 140. Criminal Proce* 
dure head note under Specific 

Belief Act. PANNA LAL v. PANCHU 

BtJlDAS ... .c. 432 

Arts. 134, lli4, sec. 10^ 


Permanent lease by Mohant of Mutt with- 
out necessity— Lessee if acquires title by 
adverse possession alter twelve years. See 
Mohant of Mutt. SRI VIMTA VABUTHI 
THIR^HA SWAMIGAL v. BALUSAMI 
AYYAB (P. C.) ... * .^. ... 537 

" , Art. 137, applicability of, 

where tenure purchased under rent law<^ 
and not right and interest of judgment 
debtor only.} See under Bengal Tenancy 
Act, sec. 167, JNANENDRO MOHAN 
DDTT V. DMESH CHANDRA GDHA ... 085 

' — , Art. 138—** Date when 

sale becomes absolute,” tlgnifloanciF of— 
Arts. 137, 138 and 144, which appllgi when 
an execution purchaser obtains symbolical 
posiottion. but is kept out of actual pos- 
session— S. 16, il applies to a suit for pos- 
aetsion by such an execution purchaser.} 

A tenure was purchased at an execution 
Bale, which was confirmed in August 1962. 
tlymbolical 'possession was delivei^ to the 
purchaser in January 1964. Atf applica- 
tion for setting aoide the sale was made in 
June 1965 and was rejected in April 1966. 
Being kept out of actq,al possession the pur- 
chaser brought a auit for possession in 
Juljr 1914 and added some Defendants in 
March 1916, i.e„ more than 42 years from 
the date on which the sale became tjwo- 
lute, as well os from the date when sym- 
bolical possession was delivered to the exe* 
cation purchaser: Held— ^at the sale be- 
came absolute on the confirmation of the 
sale in August 1902 and not in April 1906, 
when the application for setting aside the 
Btde was dismissed. The confirmation of a 
sue cannot be kept in abeyance (when no 
proceedings are taken to set aside the sale 
before the confirmanou) in brder to en- 
able the judgmeni^debioroto take such pro- 
ceedings afterwards. So if Art. 138 of tho 
limitation Act applied, the suit would be 
barred, even deducting the time during 
which the application for setting aside the 
.dale was penaing. Art. 137 did not apply 
JB» the judgment-debtor was in possesmon 
the date of the sale. Art. 138 too was 


Slot 

chse^ 



proper article applicable to the 
purchaser obtained symbolical 
which was as efpeotive ag abthai 
ainst the judgment-debtor, and 
continued in pobsession, it was 


UMITATION ACT- contd. 

adverse against the purchaser from the 
very day on which he got symbolical pos- 
session. The purchaser therefore had a 
fresh ^cause of action lor instituting the 
suit for possobsion against the jud^ent- 
debtor. In such a cose Art. 188 does not 
apply but Art. 144 applies. Gopal v. 
Krishna Rao, 1. L. B. 25 Bom. 275 at p. 

286 (1906), referred to. Where Ai't. 144 ap- 
plies, no deduction of time under see. 16 
of the Limitation Act or unddr the general 
principles of equity is allowable, and the 
suit was therefore barred. Lakhan Chaot> 
dra Sen v. Madhutudan Sen, I. L. B. 85 
209. 217: «. o. 12 C. W. N. 326 (1967). 
Hemendra Mohan Khasnabit v. OharanI » 
Nath Chandra Roy, 25 0. W. N. 376 (1920) 
and Muitamat Ranee Surnomoyee v. Shoihi 
MukhI Burmonia, 12 M. I. A. 244, 254 (1368), 
distinguished. BBOJENDBO KUMAB 
ROJf CllOWDHURY v. AStttJTOSH BOY 364 

^ r * Art, 139— Leaie of endow- 

nient for term by Mohant— No rent 
oald for ovew 12 years after the expiry of 
lease— Successor of Mohunt, If may sue to 
recover possession.} The mohunt of a math 
granted a lease of land belonging to the 
math for a term which expired in 1880. 

It was found that no rent was ever paid 
since the expiration of tho lease, more 
than 12 years after which the succeeding 
mohunt sued to recover the land from the 
successors of the lessee; Held— That tl^e 
High Court was light in holding that the 
suit was barred under Art. 139 of Scb. II of 
the liimitation Act ^ of 1877. MOHUNT 
BHAGWAN RAMANUJ DAS v. EAif- 

KRISHNA BOSE' (P. C.) 722 

^ Art. 142, applicability of. 


in a suit for recovery of possesidon of land 
on allegation, of dispossession. $ee Under 
possession, suit rcefovery of. BAEHAL 
CHANDRA GHOBE v. DURGADAS 

SAMANTA 724 

Art. 144, sec. 23— Appli- 


cability of in suit^for declaration of public 
right of way. See under Bight of way. 
HABISH CHANDRA SAHA v. PBAN 

NATH CHAKRAVABTI : , 687 

, Arts, 148 and 165, appli- 

oabiltty of. See under mor(gaj;e. PEA- 
SUNNA KUMAR MONDAL v, SINAlOAE , . 

MONDAL ; ... 128 

Arts. 174 ahd 161- 


Perlod uf limitation for certifying payment 
Of money payable under a de^rae-^yeh 
certification If can be made in tbe opplica- 
'‘tian for exeeutipn— Civil Procedure v*iSode 
V of t90#), Or, 21, r. 8— Cortilofilon. 
Of ^payment out of Court to docree^holder.] 
In a^rtgage 8uit<'the wmnpmy decree 
was made in May 101% and tbo tual decree 
in January 4916* In August 
decree-holder applied for dkecution and 
aouaht to eatape from tBe bar of Umitor 

tion by rrfefSwie, to a 

ha4re been made by the . 
obiw 1917. The lower 
• application for 
ged ^payment h4d apt 
reop^ed under Or, 2L r. 2 of 

Haid--Tbak Art. W pf.the 

i$ applicable only dp a. ^tor^inder sub- 
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UUITATION ACT-cvncl’d. 

V. (2) of r. 2 of Or« 21, i.a.i where the Judg- 
menlHlebtor iiiovos the Court for recording 
,11 p^weat as cerii^cd. The only article 
gpplioable in the case of a deoree^holder 
certifying a payment to Court ia Art 181. 
The Code doee not prescribe that such aj^ 
plication must be distinct from an appli- 
cation for .execution of the decree and 
^ere is obviously no objecUon to a com- 
hined application embodying a two-fold 
prayer^ namely, first that the ollegod pay^ 
ment be recorded, and secondly, that the 
decree be executed for the balance of the 
Judgment-debtor. Therefore, if the applica- 
» tion for execution ia made within three years 
from date of the said payment, it is not 
barred by limitation. Lakhi Narain^v. 
Fslamoni, 20 C. L. J. ISl (1014) and Kha- 
tibannessa Bibi v. Santhialal Nahutu, 1. 
L. E. 48 Cal. 207; s. o. 20 C. W. N. 273 

a , and other cases inferred to and fol- 
. The decree-holder is not bound by 
the rule pf lim'ilation applicable io^ the 
judgment-debtor. Shaikh ElahJ Bukhlh v. 
Nawab Ail. [im] Pat. 200; L. J.nso 


S and Maiilamani MudMiar v. Sethu 
ii Ayyar, I. L. B. 41 Mad. 251 (1918), 
and other cases refen'ed to. Bireswssw 
Mookerjss, v. Ambica Charan Bhattachar- 
Jse. 1. L. B. 45 Cal. 080 (1917) and Bahu- 
ballabh Roy v, Jogeth Chandra Bansrjes, 

Si9 C. W. N. 820 (1918). disoiissi^ and 
distinguished. BAHY MD. SAHA v. 

AUANMAI ... 629 

‘ . — - — — • Art. 179— Payment ' of 

• 'decree more than ^hiree years ofter, 
if covered by deed of indemnity. See head- 
note under Mortgage, SACHINDRA NATH 
ROY V. MAHARAJ BAHADUR SINGH 858 
, 800 . 206— Suit for declara- 
tion of right of way. See Right of way, 
GOPAL CHANDRA SfiN v. BANKIM 

BBHARI BOY 121 

LIS PENDENS— Purchase of mortgaged proo 
perty during pendency of execution proceed- 
ingfr 7 Mi 8 description of property if prevents 
application of doctrine. See under Specific 
Relief Act, BEPIN KRISHNA ROY v. 

^ PRIYA BBATA BOSE 36 

MADRAS ESTATES ACT (I of 1908)-0bject of 
the statute— 'Rights conferred by the statute 
on oocupyino cultivators of raiyati lands, 
if can be claimed by middlemen who sub-let 
/'to oecupying and cultivating teitants— 
Loaie of Lanlca lands for term— Passing of 
this Act before expiration of leaie— Leeses 
who eub-lst landi to cultivbting tenants 
If can claim permanent oeeupaney rights 
and compel landlord to grant patta-Isadiun 
and farmers oT rents if Identieal, and if may 
aeauire oMupancy right, K The Appellants 
» obtained, from th^ Besponaentd a lease of 
certain' Lanka lands for a period of' three 
yebn^at an annual Wt. The lease con- 
tained various stiphlationa from which it 
was blM thiri tte patties contemplated the 
cnltivaHon ^ the land .and the rairing of 


inl^v^fSiTS the 

dtoipB upon it by ralvate and^ there was no 
oUiisis fmJiMdiw' sUMettipg. 4t was fur- 
tkw riiinilatsd that at the eonelusion of the 
tBb hgmlihB Imids Mrs to bo dealt with 

thr estate 

atftibv^/ without obtain any release 
from the lease 


<^pa upon it by ralvate and^ there was 
oUnae f^^d% sUMettipg. 4t was f 
thw OtilwllaW that at the eonelusion of i 


MADRAS ESTATES ACT-concld. 

the Appellants did not cultivate tho lauds 
themselves but sub-leased them to culiival- 
iug tenants. On the termination of tlm 
lease the Appellants were served with a 
notice to quit. The AppellantH, contending 
that inasmuch as thdy were cultivating the 
lands os ralyats when the Madras Estates 
*Aot of 1908 cauie into operation tho contract 
of tenancy was entirely superseded by that 
• statute, instituted a suit against the Re- 
spondents for dotermination of a fair and 
equitable rent for the holding leased to 
them and for a decree directing the Re- 
spondents to grant to themi a patta In prd>- 
per terms: Held— That the object of the 
* Madras Estates Act, 1908 was to improve 
the condition and confer new rights and 
' privilege# especially upon the ocoupyiag 
cultivators of raiyati lands and it would 
be quite opposed to its policy to confer on 
middlemen whio sub-let to occupying and 
(mltivating teiiauta rights and privileges at 
all rosembling those conferred on occupy- 
ing cultivators and indeed would result in 
depriving the latter class of the Y^nefits in- 
tended to be conferred upon them. The 
words " Izada# and farmer of rent " in sub- 
sec. 1, sec. 6b are not Bynonymous. They 
denote two classes of persons. If Izadart 
, and farmers of rent are raiyatt at all, they 
are, as appears from sec. 46, non-occupying 
raiyati and cannot be converted into raiyati 
with a permanent right of oceupanoy. 
SUEISETTI BTJTCHAYYA v. SEX RAJAH 
PARTHASARATHY APPA ROW BAHA- 
DUR ZAMINDAR GARU (P. C.) ... 786 

MAHOMEDAN LAW-Acknowledgment at 
ton, what it necesiary to Itt validity— Valid 
- acknowledgment, operates at declaration of 
logitbnacy and not at legitimation 
— Presumption of fact,, reburable by 
proof of imnoiiibility of marriage 
or no marriago—Concurrent findings 
of ' fact.} In Mohammedan law, the 
acknowledgment by one person of another 
as hia legitimate eon is of no avail, in 
the face of a finding Jjhat there was no 
marriaim. In Mohammeaan law, such an 
acknowledgment is a declaration of leriti- 
macy and not a legitimation— a declaration 
which, though it oan|ft)t be withdrawn^ may 
be contradjpted. By the Mohammedan 
lav, a son to be legitimate must be the off- 

Z: M ^ I. 


and cannot be legitimate. The term wife " 
neoessnrily cannotes marriage, but, aa 
marriage may be oonstituted without any 
. ceremonial, .the existence of marriage in. 
any particular case may be an open qaee- 
tion. Direct proof may be available, but 
Ji there be no sack, indirect proof may 
Office. One of th% ways of direct proof is 
by an aoknowlldgnient of legitimacy in 
favour of a son, •This acknowledgment 
mast be not merely of sonshtp, but must 
be made in suob a way that it shows that 
the ackttowledgor meant to accept the other 
not only as his son but as his legitimate 
son. It must not be impossible upon the 
face of IA l-a.. it must not be made when 
the ages are tuoH that it ia impossible in 
natProfoy the aoknotrledgor to be the father 
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MAHOMEOAK LAW-eontd. 

ot the acknowledgee. or when the mother 
•poiki»|i to in an achnowledffment. beinff tho 
of another, or within prohibited 
degreee of the acknowlediror, it would be 
apparent that the issue would be the issue 
• » of i^^tery or incest. The acknowledgment 
may be repudiated by the acknowledgee. 
But if none of these objections occur, then* 
the acknowledgment has more than a mere 
evidential value. It raises a presumption 
of mamage—a presumption which may be 
.taken advantage of either by a wife- 
elaimant or a laon-claiinant. ^eing^ how- 
over, a presumption of fact, and not jHfit- 
et de jure, it is, like every other presump- 
tion of fact, capable Of being set aside by 
contrary proof. The result ia^ that a 
claimant-son who has nis favour a good 
acknowledgment of legitimacy is in this 
position j the marriage will be held piovcd 


oh him to prove a marriage. Once he es- 
tablishes an acknowledgment, the onus is 
on those who deny a marriage to negative 
it in fact. Muhammad Allandad Khan v. 
Muhammad limail Khan, I. R. 10 All. 
269 (1888) and Sadik Husain Khan v. 
Haihim All Khan, L. R..4$ I. A. 212: a o. 
81 C. W. N. 130 (1916) followed. Where 
the maforitv of the Judges in the Appel- 
late Oourt affirmed the Trial Court's find- 
ing that the marriage was disproved, the 
finding was a concurrent finding which 
bound the Board. To constitute such a find- 
ing. the fact or facts found must be such 
lie are necessary for the foundation of the 


CHOWDHUBY (P. C.) ... . 81 

, law of pre-emption if 

affected b.y the Transfer of Property Act. 

See Pre-emption. SITABAM BHAXJRAO 
PBSHUTim V. SYED JIAUL HASAN 
KHAN SY|b SIBAJUL HASAN KHAN ... 221 

■ > , mother as “da facto’* 

guardian if can dkecute agreement 
to nefer to brbiiratilon on behalf 
of her minor children. See head-note 
under Civil Procedure Code. IgOHSINUP- 
BIN AHMED v. KHABIBUDDIN AHMED 246 

Divorce by writlno— * 

Preonaney followed by miscarriage— Divorce 
in khUla form— Date on whibh period of id- 
oat eommencee— Circumstances by which id- 
dat may be terminated earlier.l A Mahome- 
dan husband executed and registered a deed 
of divorce in favour of the wife and a few 
days later eaw her, pronounced the legal 
formulas, made over thee document to her 
chid went away. Subsequently she went* 
through coreihonies of marriage with two 
persona one after the other, the marriage < 
with the Plaintiff taking place last. In a 
suit for restitution of conjugal rights by 
the Plaintiff on the allegation that the first 
milage after the divorce took place with- 
period of iddat and as such was void, 
Se^ttfence set up was that the period of 
IMst Commenced on the date of the ex- 
eontion the document and expired be- 
Nfore i^e first marriage after the divorce 
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MAHOMEDAN LAW-contd. 

took place, that the lady was pregnant at 
the time of the divorce and miscarried 
and this had the effect of terminating 
tho period of iddat and that the divorce 
was in khula form : Held— That the divorce 
took effect from the date of tho writing 
and not from the date of its receipt by tfip 
wife unless there were words *in the In- 
strument showing a different intention. 
That the case must be sent back for re- 
investigation as to the validity of the first 
marriage after the divorce on production of 
the Tafaknama so as to enable the Court 
to consider whether there was anything 
in the document preventing its taking 
effect from the date of its execution and 
after allowing the parties to adduce rele- 
vant evidence regarding the divorce so as 
to enable the Court to consider the other 
points raised in the defence. MOHAN 
MOLLA V. BARU BIBl ... ... 261 

. Wakf-Muialman Wakf 

ValMating Act (VI of 1913)— Psoviilon for 
support ani^maintenance of family how far 
validates wa\f— If wakf property be mort- 
gaged at the time of dedication whether 
tffihe wakf valid— Whether delivery of pos- 
lesiion eeiential— Settlor in death illneis-^ 
Wakf affects what share of the property— 
Death illness, conditions of— Question when 
one of fact only and when of law and fact.] 

In a wakf although provision is made for 
the maintenance and support of the family, 
children and descendants of the settlor, if 
the ultimate benefit is reserved for the 
poor and for other purposes recognized by 
tho Mahomedati law as religious, pious or 
cbarifable purposes of a permanent charac- 
ter, then, tested in the light of the provi- 
sions of the Musalman Wakf Validating 
Aot. no valid objection can be taken t.o 
the legality of sUch a wakf. The ciroum- 
atance that the property dedicated was 
under a mortgage at the time of creation 
of the endowment and that provision was 
made m the wakf for the discharge thereof 
does not render the endowment invalid 
under the Mahomodan Law. Shahaadf 
Hajra Bogum v. Kbajff Hossain All Khan, 

12 W. B. 498; 4 B. L. B. 86 (A. C.) (1869)i 
referred to. According to the Calontta 
High Court, a valid wakf is created by 
declaration of endowment by th^ owner, « 
and delivery of possession is not essential. 
Where the settlor had appointed himself 
as the first mutwali no formal delivery of 
possession from himself was a prerequisite 
to the validity of the wakf and even if 
transmutation of possession was necessary 
no formal delivery was essential. Abdul v. 

Bai Jupa Bai, ^4 Bom. L. B. 295 (l9ll), < 
referred to. A Muslim who is in Marz-ul* 
maut ^ death-illnesd^oannot make a valid 
disposition of more toan one-third of his 
property after payment of funeral, expenses 
and dents, and if he purports to make a 
wakf in such illness. Unless his hdrs as- 
sent, the wakf will affect only one-third ef 
his estate and ffill be invalid in respect of 
the excess notwithstanding that posaessjlon 
of the entire property dedicated has bben« 
delivered to the person nomixaitedUfilvIWAll. 

In order to establish' the existence of . 
death-illness there must bo at least three 
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MAHOMBDAN LAW-condd, 

conditions with, regard to the ulness which 
haa caused death; (a) proiumate danger of 
4eatli w that thaw is » rtreponderwice of 
sporeheBsioii of dwti, (b) there mwst be 
some denee of BobjeotiTe apprehension of 
in the mind of the sick person and 
(c) there must be some external . indicia 
anoh as inabUity to attend.to ordin*^ 
avocations. Fatima Blbi t. Abmsd 
L. R. 85 I. A. 67; s. o, I. I* R. W Cal^^! 

U C. W. N. 214 (1907), referred to. Whe- 
ther or not a partionlar illness conwitntes 
Marc-uUmaut is pti!Baril;f a auesUon of 
fact, but mav sometimes be a mixed ques- 
-Uon of low and fact, for inetance, where 
the question arises whether the facts found 
as to the physical condition of the deceased 
'at the date of the execution of the deed 
constituie the essential elements of Mari- 
ut-maut as formulated by Mahcmiedan 
jurists. BTBI JINJIKA KIIATUN v. 

MOHAMMAD BAKIRULLA MIA . . 741 

Proof of custom in de- • 

rogation of, if permiiiible-^tanda|1l. of 
prdOf^Onut— Lubbai Mahome^ns of Coim- 
batore— Custom excluding igmales from 
succession. I 'fhe parties to the litigation 
were I^ubbai Mahomedans of the Suuni secAa 
residing in the District of Coimbatore in 
the Madras Presidency, the question was 
whether succession to the estate of a de- 
ceased member of the sect wa» governed by 
Mahomedan Law or by a rule of dobcent 
excluding females: Held— That m jww of 
sec. 16 of the Madras Civil Courls Act, HI 
. of 1878, prima facie all questions of succ^ 

Sion amongst ihe parties who were Maho- 
luedan^^ wore to be decided according to 
Mahomedan Law, but it is now well es- 
tablished that m India a custom at variance 
oven with the lules of Mahomedan Law, 
governing the succession fh a particular com- 
munity of MabomedAUa may be proved 
The onus of proof is on the party alleging 
the custom. The custom should be aucieiit 
and invariable and established to be so by 
clear and unambiguous evidence. Rama- 
iakshmi Ammal v. Sivanaitantha Pe»'UiifiaJ 
Sethurayar, U M. I. A. 570 (1872) and 
Abdul Hussein Khan y. Biy Sona Dyw. 

L. R. 45 1. A. 10; s. c. I. L. R. 45 Cal. 450; 

22 C. W. N, 35.S (1917). referred to. Held— 
That the evidence in this case fell far 
. short of the standard of proof requisite to 
^ establish the custom alleged. Apart from 
Madras Act HI of 1873, the standard of 
proof found sufficient in Fanindra Deb 
Raikat v. Rajeswar Das, L. R. 12 I. A. 
at p. 81; e. c. L L. R. U Cal.,4G3 . (IW). 
could not be accepted as a guide in this • 
case, upon the assumption that many of 
4 the Lubbaia being reoeAt converts from 
Hinduism retained the mode of the devo- 
lution of tMPOperty^aecinrding to Hin^ usage 
even htter their conversion. Abraham v. 
Abrahdtni 6 M. I. A. 195 (1865). referred to. 
MAHOMBD JBRAIOM BOWTHER v. 
SHEtKH IBiEtAHIM ROWTHBR (P. C. 793 
"MA^IIC'* if a term of art imports full 
owneriFthip, See under Will. BHAIDAS 
SaiVDAS V, BAt GTJLAB ^ 129 

MEBmR* doctrine of, if applied in mpfussil 
bMore transfer of Properfv AetiT-Marger, 

, a ouettion of Intention— Acatiisition ,of 
superior and inferior intereits by Joint 
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MERGEE-concld. 

Hindu family in the names of different in- 
dividuals, to indicate intention to prevent 
merger,} au«re Whether prior to the 
Transfer of Property Act there was a law 
of merger applicable in ihe mofussll. 
Hirendra Nath Dutt v. Hari Mohan Ghosh, 

18 0. W. N. 860 (1914), referred to. Merger 
is not a thing which obcurs Ipso jure upon 
the acquisition of what, for the fii^e of 

, a just generalisation, may be called the 
buperifor with the iuferor right.^ The 
question to be settled iu the application, of 
the doctrine is. was such a coalescence ^ 
right meant to be accomplished as to eJ4 
tinguish that separation of title which tne 

• records contain. Capital and Countiei 
Bank v. Rhodes, 119031 1 Oh. D. 631 and 
Ingle v. sjenkini, 11900) 2 Ch. D. 868, re- 
ferred to. The fact that acquisitions of the 
superior and inferior interests on behalf 
of a joint Hindu family have been made 
iu the names of different members thereof 
may point to an intention to keep the two 
interests from merging. BULHIN 
LACHHANBATI KLMRl v. BODHNATH 
TIWARI (P. C.) 665 

MOHANT OF MUTT— Permanent leaea by 
Mohant of Mutt without neceseity— Leieee 
if acquiree title by advene poiseeeion after 
twelve years— Shebait or mutwatli, If 

*** trustee Legal powen of Mohant and 
sajjadauashin— Application of ruiee of 

Enollth law by analogy in luch calee con- 
demned-"*! ndian Limitation Act (IX of 
1908 ). Arti. 134 , 144 , s. 10 .] Neither under 
the Hindu law nor m the MahbmedaU blVO- 
tem* is any property “conv^d" to a 
shebait oi' a mutwalli* in the case of a 
dedication. Nor is any property vested in 

• in him; whatever property h'e holds for 
the idol or the institution he holds as 

... manager with certain beneficial interest re^ 
gulated by custom and usage. The thobait 
or the mutwalli is not a trustee ' as un- 
derstood in the English systqm though if 
any specific properly is speoifioally en- 
trusted to such a person for specific pu^ 
poses, he might be regarded as trustee with 
regard to that property* Where the head 
of a Mutt gave a permanent lease of 
periy which bad been granted foi% the 
general purposes of fbe Mutt and no neces- 
sitv for tho alienation was established: 
HWd— That Art. 134 of the Limitation Act 
which is controlled by sec. 10 of ihe Act 
did not apply to the case as the property 
in question wcw not property specincally 
''conveyed'' to the Maiaihipathe ''in 
tnuit." AUo, that the rent reserved in the 
lease was not " valuable consideration ** 
within the 'meaning of the article. Held, 
further— That av. according to the well- 
settled law of In^af a Mohant is iucompe- 
•tent to create a& interest in respect of 
Mult property to endure beyond his life, 

• the possession of lessee did not become 
adverse within the'meaning of Art. 144 of 
the Limitation Act until he died, and the 
acceptance of rent bv his successor being 
properly referable only to a new tenancy 
created by himself, which it woa within 
his power to continue d.nring hia life, tha 
possession of the lessees did not bewma 
adverse again until his death. The legal 

' position of Holiants, ihebaiti, lajjadana- 
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MOHANT OF MUTT-HJoncId, . „ 

iliiilt find tnutwalUs discussed. Ordinarily 
. the tajjadanashin Las a laraor 
in the surplus income than a mut* 
'Maflli for so long as he ^es not spend -it 
fil wicked living or in objects wholly alt^ 
i:6 hia office he. like the Mohant of a Hinan 
Mutt, has full power of dispjwi^^ 

SEI VIDYA VARUTHI THIETHA SWAr 
MIGAL V. BALUSAMI AYYAR (P. C.) 5S7 
IfOHUNT. lease of endowed property by— No c 
rent paid for over, 12 years after expiry of 
lease-successor of Mohunt. if sue to 
vecover possession. See Limitation Act. 
MOHUNT BHUGWAN BAMANUJ DAS 

V. EAMKRISHNA BOSE ... • ... 722 

MORTGAGE— Personal decree when allowable.] i 

A personal decree for the recovery of the 
money is only allowable) if the suit is 
brought within six years of the date of the 
bond from the date of any payment 
within the moanimr of seo. 20 of tho Limi- 
Utiop Act SRISTTDHAR GIIOSE v. 
AAKHYAKALl DASl ... ... 204 

— -^>^- 1 1 , personal decree If can be made 

1^ the Appellate stage. 1 A personal decree 
can be m^e against the mortgagor at the 
Appellate stage. Jeuna Bahu t. Parmesh- 
war Narayan Mahata, I. L. E. 47 Cal. 970: 
ft. c- 23 C. W. N. 49 (P. C.) (1918), followed. 
ASKARAN BAID v. GOBORDHAN KOBRA 818 
MORTGAGES, successive— Suit by first^ 
mortgagee without Impleading puisne mort* 
gageo-7urchaser at mortgage sale, may 
set up first mortgage as shield In 
puisne mortgagee’s suit— Puisne mortgagee’s 
right to be placed Ip the same posi* 
tion in which he would be if he # had 
been impleaded.] Under r. 5 of Or. XXXIV 
of the Civil Procedure Code (which has re* 
pealed see. 89 of the Transfer of P^erty ^ 
Act) an owner of a. property who id in the 
right of a (first Aidrtgaf^ and of the ori- 
ginal mortgagor, as acquired at a sale under 
the first mortgage, is entitled, at the suit 
of a aubsequgnt mortgafmo who (not having 
been made a party in the first moitgogee's 
suit) is not bound by the sale or the 
diBCree on which if proceeded, to set up the 
(first mortgage as a shield. Het Ram v. 
fihadi Lai, L. B. 45 A. 180: s. c. 22 C. 

W. N. 1033 (1918), Matru Mai t. Durga 
Kunwar. L. B. 47 t A. 71- (1919) and 
Vanmikalinga Mudall v. *Chidambara 
Chetty I. L. B. 29 Mad. 37 (1905), referred 
to. But in such a case, the puisne mort- 
gagee (Plaintiff) also is entitled to be 
put in the position which eho would have 
occupied had he boon made a party to 
Ihe first miortgagoe’s suit. After two 
mortgagee had been effected by the owner 
of certain properties, the first mortgagee 
anbd on his mortgage and purchased the 
property without implying the sc^nd 
mortgagee. Later on bis successor in in->* 
teiwit' ^executed another^ morigage in 
favout '^pf '^the Plainti^ Subsequently the c 
second J^ttgagee sued on his ' mbrtg^ 

dthout %kpleading the Plaintiff, and. ip 
t unit the. thda owners recover' frops 
^^ond tdortg^ee the amount of the 
mortgage (which they set PP 
. Imt M «key f»il«d io ired^ 

, the' proper^ Vm - . 

.»b 4' p^h^ed hy.the latter. Jjji JRlhw*, 



MORTGAGES-eortcId! 

tiff’s Suit to enforce Plaintiff’s mortgage 
against the property in the hands of the 
second mortgagee: Held— ^hat the 

amount of the first mortgage had been 
wrongly taken away by the owners, the 
same d>6ing then subject to the mortgage 
of the Plaintiff, and that therefore in 
this suit unless the Defendant paid to the 
Plaintiff that amount with interest Plain- 
tiff was entitled to get a decree for the 
sale of so much ol the estate as would rew* 
lise that sum. and that the Plaintiff should 
get a decree for sale of the rest of the 
estate on condition that the Plaintiff 
said to the Defendants the amount or 
decree passed on the second mortgage. 
MUSAMMAT SUKHI v. MUNSHI GHXJ- 
LAM SAPDAB KHAN (P. C.) ...279. 

MORTOAGE BOND, if properly attested by 
scribe who signs for and .on behalf of mort- 
gagor. See Transfer of Property Act, sec. 

59. SRIS'nDHAR GHOSE v. BAKHYA- 

KALI DASI 284 

-I rectification of, •after pass- 
ing of docrj^Purchase of mortgafred pro± 
])jerty during^ pendency of execution pro- 
ceeding. See tmdor Specific Relief Actw 
^EPIN KRISHNA ROY v. PBIYA 

BBATA BOSE ... ... 86 

MORTGAGE SUIT-Mortgagor’s eetafie token 
dyer by Court of Wards after preliminary 
decree— Decree absolute for sale passed 
against Court of Wards representing the 
mortgagor— Release of estate thereafter— 
Release not shown to have had retroipeotive 
operation— Refusal of Government to produck 
correspondence leading to release— Decree ab« 
solute if bound mortgagor.] A preliminary 
decree was made in a suit for sale of morb* 
gaged properties on 15th June 1915. On 
21st July 1915, the Oeurt of Wards declared 
the mortgagor a' oisqualified proprietor 
and assumed superintendence of his estate 
under United Provinces Act, IV of .1912. 

On gist February 1916, a decree absolute for 
sale was passed again^ the Oourt of Wards 
Representing One mortgagor on ithle ap- 
plication of the mortgagee. On 12th Sei>> 
..tembi^ 1917. the ostal^ ol the mortgagor 
was released from the' superintendence of 
the Court of Wards u:^er an order of the 
Local Government which was made under 
the direction of the Central Government 
for reasons of ;Btate. The correspondence 
which passed between the two Goveihmento 
upon the mabgsr was not produced and Hs 
prodaci|<m 'kduld not be compelled by Courts 
Held— prima facie, the' Local Govern- 
ment actmjrithin its powers in putting the 
* Court bf in eharge of the to^rb- 

gag(»r*$ eetiatehpd it could not be presumed 
uhtil the: contrary was khown.that the order ^ 
of ^release operated retrospectivelifv That 
the (>ourt id India theregbre riffht in 

SB«»H V. ,«H|3 OTJl)a COMMBEQUS 
BANK U>. {P. C.) : . ^ m 

— — t j. r' ■ - Vi 

mortoaae .kmi for rocovory .i)., 
of^jl^ll fh^cedurs ■ Cedd . (/fti 

** -1. s " I ■ j ' •T*' 
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MORTGAGE SUIT-wnM. 

.Or, 34| rr. (7) and (9), icopa and effect of.] 

A mortgagor broiwt a aoit for redemj^ 
tion of an oeufruOtiiary mortgage, ond al- 
leged that if accotmts were taken a large 
aum would be found due from the mort* 
gaii[W. The mortgagee contended that the 
claim for recovery of the surplue profits re- 
ceived by him, , was barred under Art, 120 
of the Limitation Act: Held-^That having 
regard to the provisions of Or. XXXIV, rr. 

(7) and (9) of the Civil Procedure Code, the 
ol^m for recovery of the surplus profits re- 
^ceived by the mortgagee is a relief which 
is a part of the suit for redemption itself, 
for which the limitation iis provided %y 
Art. 149 of the Limitation Act. Therefore 
the claim for recovery of the surplus col- 
lections was not barred by limitation. 
Baboolal Oats v. Jammal Ally, 9 W. R. 

187 (1868), discussed- Art. 105 of the Limi- 
tation Aot^ applies to cases where the mort- 
gagor has not to bring a suit for redemption 
but has to sue only for rmvery of Skhe 
surplus collections. Rgm mi v. Bhup 
Singh, I. L. R,, 80 All. 225 Vinayak 

Shivrao v. Dattatraya Gopal, I. L. R. 2& 
Bom. 661 (1902) and Venkatesh v. Pandu- 
rang, 1 Bom. L. R. 858 (1899), referred to. 
PRASUNNA MONDAL v. NILAMBAR 

MOKDAL 123 

Equity of redemption, tale of 
*-Purchaier retaining portion of purehate 
money to nay off mortgage, if personally 
. ‘liable for the mortgage debt,) A purchaser 
of mortgaged property who retains a por- 
tion of the purchase-money in order to 
enable him to pay off the mortgage does not 
thereby become personally licmie to dis- 
charge the mortgage debt* NANEU PRA- 
SAD V. KAMTA PRASAD (P. C.) ... 771 

equltablt-^Sub-mortgage by 

deposit by mortgagee of mortgage deed— 
Diuharge of mortgage by mortgagor— In- 
demnity, deed of, by mortgagee to mort- 
gagor-preliminary decree on tub-mortgage, 
appealed to Privy Council— Appeal dlt- 
miiied for non-proteoution— Application for 
order absolute when barred— Limitation Act 
(XV of 1877), Sch. II, Art. 178-l*ayment of 
decree more than three years, after. If 
covered^ by deed of idemnity.} The mort- 
^ fisgee of certain properties after having 
creiated^an equitable sub-mortgi^c by do- 
positipg the mortgage deeds witE a firm 
Si K. Cf. accepted payment fof his mort- 
gage dues and by a deed, dated ^rd Apnl 
1894, released the mortga^ properties from 
all claims under ih» mo^ago and* coven- 
anted to indemnily the u^rtgagdr from all 
' losses, damages, actions, ^ 40^^ etc., in 
respect of the mior^ime deeds Or any money 
owing or dfio thereuMer or othervgse how- 
goever .Or for any |j^ dono^y him the mort- 
sng^' Ih bf ' the? mortgage deeds. 

.fp^: firm of S# Ki .0, ibcovored a pr^imi- 
vjaary.mortgaga decree Inter; alia against the 
on,, 'their jsub^^mortgage on' 26th 
.^19055- against which the mortgagor 

payments 
to iho 

yiivy Oouncu \r,ili aot'^rtbop proMcutfd I 


UOETOAOB SUlT-eoneld. 

Mid ibe Appeal was dismissed for want of 
proseoution oil' letb April mo. The mo^ 
gagor on Sth September 1918 sued the morV 
>oi|ee to recover the amount paid to tho 
on, tho basis of tho 
deed of indemnity, Hsid-Thot the «iecrse 
of 88th August 190$ became unenforceable 
F® S'**; Limitation 

Act of 1877 by prooeedinss commenced after 
8eth August 1906. and tinm did not run 
either tooni the date when the appeal to tto 
^nncil was dismissed fc^ delanlt or 
“Pwy .oi the SIX months given 

An^t I90i but from astll ' 4oi n«y 
1905 the fUte of* tho decree. Abdul Mum 
» *• All. SSO: 0. 

S £ ^v.^* ®^ (1914) and Bafuk 

Nath V. Munni Oei, L. B, 41 LA. 104i . o 
I. L. E. 88 All. 8«’: 18 C. W. N 740 (WuT. 
refeiTod to. ^hat tho payment of the decree 
on 2nd Febiuary 1910 was voluntary in the 
sense that the mortgagor could not have 
been cpiwll^ by any proceeding founded 
upon the decree to make the payment. That 
in view of the wide terms of the ^deed of 
indemnity, the fact that the payment was 
, voluntai'y did not , preclude the mortgagor 
from demanding payment from the mort- 
gagee of the amount which theyepaid to 
tho decree-holder in order to riel the pito- 
incumbrance which had been 
created by the mortgagee depositing the 
title deeds with the firm of 8. K. C. 
SA^mDRA NATH ROY v. MA TTARAJ 
BAHADUR -SINGH (P. C.) ^858 

^OU^Sl MOKURARI lease creating a herit- 
able* imd transferable tenancy at a fixed 
rate of rent— 'Agreement* by successors-in- 
Interest to pay an enhanced rate of rent. If 
destroyi the character of the original ten- 
ancy or creates a new tenancy— Novation of 
contract.] Where a moufasl lAokurari lease 
creat^ a transferable, permanent and herit- 
able tenancy at a rate of rent fixed in per- 
petuity, and the suocessors-in-ihterest of 
the tenant by an .lagreement consented to 
^y rent at an enhanced rate and a' decree 
for rent wy obtaiim by consent on this 
oasis: Held— That tho circumstance that 
one of the terms of the lease was altered by 
agTTOment of parties, namely, that the rent 
cndiially Ifixed was increased, did not 
destroy the tenancy. It cannot be said 
that mere was a supersessioh of the ori- 
gmar tenancy or that there was a novation 
of coi^ract. The consent decree fbr rent at 
an enhanced rate did not give the tenancy 
»/Wsh start in all respects, nor did the 
alteration of rent necessarily destroy tho 
• Jf'Mis{®rabl® chdi'acter of the tenancy. 
Semfale:— Thougji a the enhancement was 
^ ifiade by consent ^ the parties, the enhanoe- 
ment should 1:^ deteed to have been made 
wbiect-to the original agreement that tho 
5?®^ nSfe* ®*^^aiioeablA. Ramanuj 

MIdnapur Zemindary Co., 16 
C: W- N; 725 (1912). referred to; ^ 
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NOAB4l^ LANDS, lettlement of— Right of Go- 
: .yemmsnt Ih recpcct of fucTi landc.] 
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KO^AD LANDS-concld. 

iiflibte:— ^oveiiiinent et-ands in the same 
'pbiition as an ordinary zemindar in respect 
of Noabad lands which it has a right to 
aettle with whomsoever it likes. NAZtR 
AHAMAD CHOUDHUBY v. THE SBCBB- 
TABY OF STATE FOB INDIA IN 
COUNCIL 91S 

NOTICE to purchaser by title papers, nature « 
and effect of— Notice, necessity of, when 
knowledfre proved. See under Specific 

Belief Act. BBPIN KRISHNA ROY v. 

PEIYA BRATA BOSE ^ ... 36 

ORDER IN COUNCXI^ eonttruetlon of-ln- 
tereit, from what date payable— Meine pro- 
lite— Compeneatlon for Nprovemente— £x- 
ceiiivo time taken by litigation in India, 
oommented upon.] An order in Council 
dirtied that on payment by the Appellant 
of eertadn sums of money, due in respect of 
mortgages, and interest thereon at 6 per 
cent., the Appellant should recover posset 
eion of the pio^rty together with mesne 
profits r Held— That interest should run 

oonourrontly with the mesne profits, that 
being the construction wl^ch the Board 
, /had placed upon the order upon an appli- 
cation fior review. Held, alto— That part of 
the mesne profits having been due to per-* 
manent improvements made by the dissei- 
sor, a deduction of 10 per cent, was pro- 
perly allowed by the High Court in res- 
pect thereof. Held, further— That the in- 
creased rents that could be properly attri- 
butable to the improvements could bm pro- 
perly eet off against the mesne profits even 
though they were not actually executed by 
the persons in possession of the date of the 
decree, but by peg’sens from whom they had 
purchased the property. BAJA BAI BHA- 
GWAT DAYAL SINGH v. RAM BATAN 

8AHU (P, C.) 257 

PALAYAH) of ^Kannivadi^ whether inalien- 
able— Palayama originally held on mili- 
tary tenur^., whioh was abollehed— Palaya- 
ai lemlndare— Right! of 


aare continued at zemindari— Right! of 
Palayagari with wKsm tenure not per- 
manMtiy settled— Abolition of Police duties 
of lamfndart— Effeetfr. to make palayam 
alienable.] Where lands in British India 
are held on militaxy service tenure, tlydre 
is good reason for holding that no one of 
the successive tenants could deal with the 
; lend so as to deprive th^ next holder of 
.the source from which hm duties nught 
be discharged. Naragunty Luchmedavamah 
Vongama Naidoo, 9 M. I. A. 66 ^861), 
followed. Held— That it may be ac- 

^ cepted as a fact that the palayam of Kan- 
nivadi was originally' h^d on military 
tmiure and subject to ^he payment of a 
tribute, to the paramotWilx power, but that 
the tegpre of military service under which 
the pdwam had beexT held was . abolished 
and, ddtotmined by the proclamation of the 
DeoexAber 1801 issued by the Governor 
' lladrad in Council. That the palayam 
fMa not permanently settled undtr Beg. 
of 1902 before 1895 (when it Was 
holder for the time be* 
intV^m.that did not take away from the 
lorpl^ijiirner any rights he then hadMhe. 
#i^dilfei^nce between a paly am or eamixip-^ 
' which is permanently settled and pne 
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ttat is not. being that in the former thb 
Gqverninent is precluded for ever from 
losing the revenue and in the latter the 
^ “ay that 

powOT. That the conditions in certain 
mna^ grant^ to the Palayagarg of 

to protect the inhabi^nts by preventing, as 
ar as mi^t be in the power of the Pala- 

their 

j® **®* 17 * *iP persons guilty of 
u® 5'^® skelter to deseiw 

*v* npprehend and delirer them' to 
ijif i'* eimilar to the duties 

»*!**• UT .’““^kolders and zamiadars •ja 
A«n « u®*® S? perform But that 
eren If it were possible to infer from these 
eanads that the Palayam of Eanniv^ 

*0 tenure of rendering 
police duties to the State, the police duties 
P"t “e country 

IbllaMm^AXir”* Jkoreforo, that the 

Sif?;”«^^YSSNDfAP?ATS!n 

" .. 

PLBADINGS. Court not to entertaiii a que^ 
tion not raised In— Reason of the rule ex- 
N«ither party to a litijl 
toon can to tdlowed to set up at the hear. 

E%ati' “e^^^d intoneistent case, 
esnan cnunder v, .$hama Chum, ii M t 
^ (1^6) and North-Western Salt Coy.i • 

reason for the 
rule IS that the Plaintiff might have re- 

would be 

raised by tim Defendant and would presum- 
ably be not prepared with the necessaiw 
evidence, and conversely, the Defendant 
StAla ®®™naly embarrassed if the 

^ surprise 

“ the shape of a new case. The 
test to be applied is whether the party ag- 
gnev^ '®?}?y ^«n taken by surpriM. 

where the Plaintiffs sought to eject the 
Defendant on the ground that he was a 
trespasser and the Defendant answered tfiat 
i money rent, but the 

Court detennined the natuiie of tlw alleged 
®®nolusion xrhich^s . 

not the imse of either party: Held-^That ’ 

SLsIS in controversy 
Mween the parties being whether the De- 

that the > Defendcmt was a tenant 
vjks >i «pmplete answer to the daim for 
A determination' of the 
the tenancy d d not prejudice the ' 

Jussi's 

ri: .i 

• for rqeeveiy of possessiou of'A certoin lend 
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on declaration of hia title thereto. The 
Plaintiff and the Defendant imre putnidart 
under two separate. Tousis, both the Touzis 
beimc situate in the same village. The 
Plaintiff claimed the land as appertiynina 
to his Touzi while the Defendant claimed 
it as part of his Touzi. The lower Appel- 
late Court found title with the Plaintiff 
but that he had failed to prove )x>sseesion 
within 12 years of suit and accordingly held 
that the suit was barrel by limitation: 
Held— That the case was governed by Art. 

142 of the Limitation Act. Where the 
i^laintiff while in possession has been dia* 
possessed and is out of possession at the 
date of the suit, the onus is upon him to 
prove that he was in possession and was 
dispossessed within 12 years of the suit. 
Monaraja Koowar Nitrasur Singh v. Nund 
Lai Singh. 8 M. 1. A. 199 (1860)i Rajah Saheb 
Perhlad Sein y. Moharaja Rajendra Kls- 
here, 12 M. I. A. 292. 337 (1869), Baer 

Chunder Jod|hrai v. The Deputy Collector of 
Bhooloah, 13 W. R. P. 0. 23^<487(liii and other 
cases discussed and followed!!^ Hfiar an Singh 
V. Pakar AM Khan, L. R. 9 T. A. 99: s. c.* 
i: L. R. 5 All. 1 (1882). Qadha Gobinda^ 
Roy V. Inglis, 7 C. L. K. 364 (1880), and 
other cases distinguished. In cases under 
Art. 142 of the Limitation Act, although 
the Plaintiff's title is proved, the onus is 
not upon the Defendant to show that the 
Plaintiff lost his title by adverse possession 
on the part of the Defendant. Possession 
to not necessarily the same thing as actual 
user. The nature of the possession to be 
proved by the Plaintiff, and the. evidence 
of its continuance must depend upon the 
character and condition of the land in dis- 
pute. Where the land is incapable of 
aotual enjoyment, as in the case of dilu- 
vibn by rivers, if the Plaintiff ehows his 
possession down to the time of diluvion, 
his possession is presumed to continue sg 
long as the lands continue to be submerged. 

In cases where the land is not incapable of 
enjoyment, but may produce some profit 
though trifling in amount and only of 
occasional occurrence, as to so often the 
case with jungle land, all that can be re- 
quired is that the Plaintiff should show 
such acts off ownership as are natural under 
the existiflg condition of the land and in such 
' cases when he has done this his possession 
to presumed to continue so long as the 
state of the land remains unchanged unless 
he is shown to have been dispossessed. In 
waste as well as jungle lands possession may 
be egiercised. by grazing cattle, . putting up 
boundary rnork^ or fences opd the like. The 
•cases of dil aviated dands or jungle or waste 
lands are thus no es^cepti^ to the general 
rule that a Plaintiff ^(rHo dispo^pessed 
and briwES a suit for reoovery^ of posses- 
sion must show that he z^as in possession 
within 12 . years/ of the suit. Monomohan 
Roy V. Mathura Mohan Roy, I. L. R. 7 Gal. 

225 (1881),^ Raj Xjumar Roy y. Gobind Chan- 
dra Noy«. Xi. % 19 I, A> toO: s. d. 1. Lr B. 
19;.Gal. fiOO (lfl|2)i Mabotnad AM V. Khaja 
Abdul, L Jt, :B. Cal. 744, 76d (F. B.) 
a86B)# .e.nd ©toer qesiaa.refertod to .and dia- 
•cussed., In the ease of iunglA or . waste 
lands if the Plaintiff pmes his titie, there 
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is a presumption of possession in his favour 
where having regard to the nature of the 
laud, possession cannot be expected to be 
pi*oved by acts of actual user and enjoy- 
ment. If, however, the Plaintiff asserts that 
he exeiHiised acts of ownership and adduces 
evidence in support thereof, which is dis- 
believed by the Court, ho cannot turn 
, round and rely upon any presumption, be- 
cause the case set ud by him negatives the 
existence of circumstances which would 
give rise to the presumption, and is incon- 
sistent with it. The presumption that pos- 
ae^ian follows title can be raised whore the 

• evidence is equally strong on both sides, 
and cannot be called in aid to give weight to 
evidence uiiworthy%of ci*edit. Runjeet Ram 
Pandey v. Gobordhan Ram Pandey, 20 W. 

R. 25 (P. C.) (1873), Dharam Singh v. Har 
Proiad, I. L. R. 12 Cal. 38 (1885), and 

several other cases tdiscussed and followed. 
RAKHAL CHANDRA GHOSH v. DIJRGA- 
DAS SAMANTA ... ... ... 724 

PRE-EMPTION— That the general law of pre- 
emption being what the parties contempla- 
ted as applyi^ to the case, it was not 
open to tlio ^^ndors to impose conditions 
other than those prescribed by that law for 
tho exorcise of the option of pre-emption. 
That the vendors and tho vendees having 
regarded the sale as complete at the date 
of the agreement, that was the date 
with reference to which the requisite religi- 
ous or other formalities had to be per- 
formed. Jadu Lai Sahu v. Janki Koer, I. 

L. R. 35 Cal. 575 (1908), referred to. The 
Transfer of Property Act was not intended 

* to altyr directly or indirectly tho Maho- 
medau law of pre-emption as it nroviouslv 
existed. Beqsm v. Mohammad Yakub, I. 

L. R. 16 All. 344 (F. B.) (1894), approved. 
SITARAM BHATJRAO DESHMUKH v. 
8YED .TIATTL HASAN KHAN SYED , 
SIEAJUL HASAN KHAN (P. C.) ... 221 

PRIVY COUNCIL— Practice-«^Appea|^ pending 
before the Privy Council— Compromise, in 
which persons under disability are con- 
cerned, application for approval of, should 
be moved before the 4iigh Court in India 
In the first inetance.l In all cases where it 
i.** ctorired to bind pereons uiiSier disability 
by a compromise which is proposed to be 
entered into in an appeal pending before 
the Judicial Conynittee, it is of the utmost 
importance that there should bo a clear 
expression of opinion by tho proper Court 
in India that such compromise is a bene- 
ficial one for these persons. Such a ques- 
tion to essentially and necessarily the pro- 
per subject for coiisic^ration of the Courts 
IB India, who are ih a position to institute 
tne inquiries, to ask the Question^ and to 
obtain the information which must 

* always be required Ifefore sanctioning pro- 
ceedings on behalf of persons who are un- 
able to assent for themselves. And though 
the Judicial Committee may in rare cases, 
in their desire to avoid the multiplication 
or prolongation of proceedings, entertain In 
the first instance an application to sanction 
a compromise in which persons under dis- 

;• ability are interested, this is not the re- 
; gular and usual course. GOBINDA 

6 
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CHANDRA PAL v. KAILA&H CHANDRA 

.. *1.. i. uS 

„ll„ In MI UHAUWAT 

DAYAL SINGH V;, ?o whieii 

PRIVY COUNCII- APi’MI/-Bench to wjjj'h 
application for direction regarding 

the preparation of paper-books is to be 
made.] All applications |jr directions 

with respect to the preparation of paT>er- 
books in Privy Council appeals should m 
made to the Bench takiuK Privy Council 
business, and not to the Bench which passed 
the judgment or order appealed agaitisb. 
SHIVA PROSAD SINGH v. RANI * 

PRAYAG KUMARI DMBI ... , 840 

PURDANASiriN lady, suit for candellation of 
document ' executed by— Rules by which 
Court should be guided to determine vali- 
dity of document— Rule that case of fraud 
must depend strictly on® proof of fraud al- 
leged, how far applicable to action brought 
by purdanasliin lady.] The Plaintiil, a 
purdanashin lady, sought to ha^e a ao^d 
of partition executed by her in favour of 
her husbaiid^s brother imAediately after 
her husband's death cancelled; Held— 
That it is well settled that the Court when 
called upon to deal with a deed executed^ 
by a purdanashin lady must satisfy itself 
upon tfic evidence first that the deed was 
actually executed by her or by somo ^r- 
son duly authorised by her with a full 
understanding of what she was about to 
do: secondly, that sbe had full knowledge of 
the nature and etfret of the transaciioir into 
which sh“ is said to have entered : 
thirdly, that she had independent and dis- ^ 
interested advice in the matter. In® cases 
whore the person who s^eks to hold 
the lady to the terms of hfr deed is one 
who stood towards her jn a fiduciary chara^ 
ter or in some rel-ation of personal coiift- 
dence, the Ohuii will net with great eauijoii 
and will presumo confidonco put and inllu- 
ence exerted and •in cases where the pei>mi 
who seeks* to enforce the deed was an ab- 
solute stranuer and d^lt with her at arm e 
length, the Court will require the confidence 
and^ influence to bo proved inlnn.sically. 

In the former class of cases, •the principle 
formulated in sec. Ill of the Indian l^vi- 
dence Act applies, viz., that whom there is 
a question as to the good faith of a lransac5- 
tion between parties one ^of whom stands 
to the other in a position of active con- 
fidence the burden of proving the good 
faith of the transaction is on the party 
who is in a position of active confidence. 

It is an elementary principle that when- 
ever any person derives a benefit under a 
deed, if any confideiAitd or fiduciary rela- 
tion subsists between tb? parties, the Courts 
BO far presume against the validity of tho 
instnunent as to reqix^rc some preiof. vary- 
ing in amount according to circumstances, 
of the absence of anything appnoaching to 
imposition, over-reaching, undue influence 
^r unconscionable advantage.^ Independent 
' and competent advice which it is necessary 
ihat a purdanashin lady should have docs 
not mean independent and competent ap- 
proval; it simply means that the advico^ 
^ftll b« removed entirely from the suspeo-' 
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ted atmosphere and that from the clear 
language ot an independent mind tree from 
taint of interest tne pany acting should 
know precisely the nature and consequences 
of th% transaction. The fairness of the 
bargain is tho crucial test, and the Court 
must have regard to the intellectual at- 
tainments of the lady concerned and will 
naturally be disinclined to set aside the 
deed where she is proved to have been of 
business habits, to have been literate, and 
to have pos^psised a capacity to judge for 
herself. That in the present case the De- 
fendant in whose favour the document wa« 
executed stood towards tho Plaintiff in a 
rolation of per^^unol confidence and the 
document was executed under circumstances 
which according to the rules applicable to 
tho execution of documents by purdanashin 
ladies rendered it liable to be cancelled. 
Kvery variance between pleading and proof 
is not fatal. The Court must carefully 
ofonftider whether the objcctioa is one of 
fojrm or of\siibstanco. Per Bucklund, J.— 

The rule that a case of fraud can succeed 
dnly on proof of tho fraud specified in the 
plaint may be applicable in cases between 
man and man but where a purdanashin 
lady is involved other and equally well 
known rules have to be applied and con- 
formity with them has to be established. 

That a purdanashin lady must have ipde- 
peudent legal advice is not necessary as 
an inflexible rule. But, excluding such 
rare cases where the experience and . 
attainments of the lady or tho circum- 
fttance.s of the case render such advice 
suporfluouy, a purdanashin lady must have 
advice, the adviser should have no ad- 
verse interest and should be such a person 
as is capable of iStplaiuing to her fully her 
rights in general and in particular under 
the document which she intends to sign, 
if necessary contrasting them with her 
rights should the intended document not 
be executed by her; if the cii'cum stances 
are siicli that unlos.s ho has a knowledge 
of law he is not competent to advise her, 
then and in that ca «‘0 independent legal 
advice is es.-tiiiiial. SATlSIl CHANDRA 

GHOSH V. KALIDASI DASI 177 

. deed by— Duty of dis- 
closure of donee to donor of character of 
transaction— Failure operates to nullify 
transaction, apart from fraud.] The 
parties to a contract may stand 
in such a relation as ^apart from 
fraud or of conduct partaking of tho 
quality of fraud), may give rise to an ob- 
ligation on tlw part of loiie towards the^ 
other, failure to fulfil which will be 
ground for :’e.scissiop of the contract and 
for the consequent remedies. Nocton v. 
Ashburton, fl914] A. C. 932, referred to. < 
The donee from a purdanashin lady stands 
towai*d8 her in such a relation that it is his 
duty to see that she fully understands the 
transaction. Tho release in question in 
this case was set aside as the duty of. dis- 
closure resting upon ' the donee had . not 
been discharged. KAMAWATl v. KUN- 
WAB DIGBIJAI SINGH {P. C!) . 490 

document executed by' 
—Principles which should guide Court^-fit- 
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dspendent and competent advice, meaning 
'of_f4ecassity of greater caution in cases 
where persons benented holds fiduciary 
position— Misrepresentation or frauds proof 
of, not essential— 'Joint family— Severance, 
if effected by deed of settlement by widow 
entrusting reversioner with management 
for a term— Limitation Act (IX or 190b), 

Art. 91, applicability of, when Plaintiffs 
seek possession on declaration that Defen- 
dants’ document of title wholly void— Time 
from wnich limitation runs when deed 
•voidable.] On the death of a nicml>pr 
of a Hindu joint family a deed of settle- 
ment was executed by the guardian of Idle 
widow who was at the time a min*oi\ the 
effect of which was to place the properties 
of the minor inherited by her from her 
husband in charge of her husband’s brother 
who was the reversioner on certain terms. 
After the widuw had attained majority a 
deed of settlement for the life of the \^dow 
was executed by her in favouy of the sans 
of her husband’s brother wno was no^v 
.dead. 'Ihe widow brought a suit for par- 
tition of the joint family properties antk 
for other incidental reliefs on declaration 
that the last deed of settlement was void 
and iuijperativQ : Held— That it is well 

seLllcd inat the (^urt when called upon to 
de?tl with a de:d executed by a purdana- 
shin lady must satisfy itself upon the 
evideiico, first, that Iho deed was actually 
. executed by her or by some person duly 
authorised by h:r with a full understand- 
ing of what she was about to do; second- 
ly, that she had full kiiowledgo of iho 
nature and effect of the transaction into 
which she is said to have entered; and 
^irdly, that she had independent and dis- 
interested advice in the matter. In the 
dlasa of COSOS where the person who seeks 
to hold the lady to the terms of her deed 
is one who stood towards her in a fiduciary 
character, the Court will act with great 
caution and will preaome confidence put 
and influence exerted . and in cases where 
the person who seeks to enforce the deed 
was an aijsoluto stranger and dealt with 
her at arm’s lennth the Court will require 
the confldonce and influence to be proved 
intrinsically. The substance of the matter 

' is that the fairness of the bargain is the 
crucial test. In dealing with these cases, 
the Court must have regard to the intellec- 
tual atlainmentfi of theTady concerned and 
will naturally be disinclined to set aside 
the deed where sho is proved to have been 
of business habits, to have j^een literate and 
to have possessed a capacity to judge for 
herself. Those, however, are only general 
principles and there iif grave risk of JPailuro 
of juslioG. if they are moulded into inelas- 
tic formulas or crystallised into inflexible 
rules and treated as of universal applica- 
tion, regardless of the special fact and 
surrounding circumstances of the con- 
crete case which, requires adjudication. In- 
dependent and cbmpeiont advicq does not 
*mean independent and competent appro- 
val but • signifies at any rate advice ro- 
' moved entirely from the suspected atmosp- 
here «nd conveyed in the clear language 
of ttD independent mind, free from taint 
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of interests, to the party acting, regarding 
ihu precise nature and consequence of the 
transaction. Jii cases of this class, 
there need not ueuessaril.y be misreproseu- 
tion by one party to the other to invali- 
•daio the deed: if there is any concealment 
of material fact, any failure to disclose 
* material informal ion or any just suspicion 
of artifice, the (Jourt will interfere and 
pronounce the transaction void and res- 
tore the parlies as far as possible to 
their original rights. Held— That as the 

family was joint and there was a nucleus 
of joint property the burden was on the 
party setting up a case of separate estate 
to ostablilsli bis ^illwration. That the first 
deed of settlement was in essence a deed 
of mana^rcmeiit and did not cause a sever- 
ance of the family, the title to the half- 
share inherited b.t tins Plaintilf from her 
husband never having vested in her 
brother-in-law. Held, upon the evidence 
—That the disputed deed of settlement 
w^as understood by the lady to be a deed 
fljr five ycar^ wTiereas in reality it was 
a deed operattvo for her life; that she hod 
no independent advice; that the extent of 
• thp income and the value of all the joint 
properties, moveable and imovoveablo, were 
U'ot disclosed to her, and that tli oft’ect 
of the deed on her rights was never 
brought himio to her. That the deed 
actually executed by the lady having been 
fuui^amen tally difl’ovcut from the deed she 
intended to execute and thought she exe- 
cuted was void and inoperative and that 
, being wso no question of limitation arose. 
Art. of the schedule to the Indian Li- 
mitation Act has no application to a case 
of this description where a suit is brought 
for possession and partition upon declara- 
tion that an iusti'umout under which the 
Defendant claims is void. That, on the 
supposition that the dead needed being 
cancelled, the Defcudnints ha^ failed to 
prove that the Plaintiff acquired full in- 
formation of the Irwe state of facts at a 
time too remote to allow her to maintain 
the suit. NIBARAN CHANDKA ^D- 

KFJUK13 v. ^SfTKUPAMA DEBl 517 

PUTN.J REGULATION (VIII of 1819, Ben- 
gal), sec. 3— Stipulation in a mourosi 
mokurari kabnliyat for the delivery of 
ghee and goat ^ annually, if enforceable— 
Second clause of the section whether abro- 
gates all previous restrictions on abwabs 
as embodied in Refi"*'»t!r)'i V of 1812, sec. 

3.] In a mourasi mokurari kabuliyat exe- 
cuted in 1877 there was a stipulation at 
the end lliat the i;pnant should deliver 
J^nnually one seer V ghee and ^ne <roat to 
the landlord putrtidar: Held— That in 

view of the clause imposing the delivery of 
* the goat and the oMtee standing comnletely 
isolated from the terms relating ho the 
rent proper and its mode of payment, the 
goat and ghee were not part of the rent, 
and such were not recoverable, being in 
the nature of an abwab and ponno. ille- 
gal imposition. Krishna Chandra Sen y. 
Sushila Sundarl ^ — * T. L. R. 28 Cal. fill 
(1899), Aparna Charan Chose v. Karam All, 

10 C. W. N. 527; s. c. 4 C. L. J. 527 (1906), 
Titakdhari Sing v. Chulan Mahton, I. L. B. 
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17 Cttl. i;n (P. OW. Badha PfMad 
Sing V. Bal Kowar Koeri, J. L. K. 17 Cal. 

721 at p. V'lO (imo and Ebbs v. Boulnois, 

L. Ji. 10 Cli. iiyT'S) referred to aod 

discus.sed. Si^c. of the J'litni Keffulation 
did lint nstnct tlio application of tlie 
general Jau a^aiii.st abwabs as embodied in 
sec. .'i of V of 1812. Asanullah Khan t 
y. Tirlhabasini. (. L. K. 22 Cal. 688 (1895) 
and B»joy Singh v. Krishna Behary. 21 C. 

W. M. 959 (1917), referred to and diibcnas- 
ed. KAM TARAN TIOWAllY v. SM. 
KUMfciUA DASSRIC ... ‘ ... 634 

KECi'JlVi'JR, rent decree obtained by, after » 
conditional order of discharge made by 
Court, but not carried Oiut and ^before the 
decree embodying order of discharge was 
signed by the Judge— Receiver, if bound to 
disclose to Court order of discharge in 
such circumstances— Oet.'olution of interest 
pending suit— No application for substitu- 
tion— Decree passed in favour of original 
party, it bad.j in u rent suit institutod by 
the recoiver of an o.slnle as .such a decree 
was obtained after an order Vlischarging 
the recci\er on certain conditions had Ijeeii 
made by the Court. It appeared, however, 
that on till* dato the rent decree was niade^ 
the order of discharge Iiad not been in fact 
carric(]| out nor wa.s tho decroc einljodying 
the Raul order signed by the Judge who 
passed it. The receiver wa.s in jKissession 
as before and ho was subsequently conti- 
nued as fluch by the order of the Appellate 
Ojurt: Held— That it was not cstabKshed 
that the receiver was in fact and law dis- 
charged on the dato of tho rent decree nor 
was it proved that there wa‘< fraud si}.ch as 
would entitle tb$ IMaintitf to uinintain a 
suit to have the decroo set aside. That it 
was not shown that there was in fact and 
in law such a discharge an it was incumbent 
upon the receiver lio disclose before the 
Court. That;, assuming that {the receiver 
was discharged before the decree was passed, 
there was ‘ only a devolution pending tho 
suit, and the decree iqpde in favour of the 
receiver would not on that account be 
a bad decree but w'ould enure for tho bene- 
fit of the party on whom the^ inlei'est de- 
volved, such party not having appHt^l ior 
the carriage of the proceedings. BEPIN 
BEHARI BOSE v. MR. K. S. BONNERJEE 361 


, ieshildar appointed by— Maintain- 
ability of suit by the ownW of the estate 
against teshildar for accounts— Receiver, 
if a representative of the own^r of the 
estate— Fiduciary relationship, necessity to 
establish.} The owners of an estate brought 
a suit for aectmnt against a Teshildar of 
their estate who had beuii appointed by 
Receiver who had beem ip charge of the 
the estate under an order of Court but had 
since been discharged Held— That a suit 
was not maintainaMe. Such a suit can bo 
sustuiiu'd only on proof of fiduciary rela- 
tion between the parties. But the Recoiv?r 
i.S not a representative of the owner; ho 
is .an officer of the Court. Henco an officer 
appointed by the Receiver does not staiil 
iff the same position as an officer appointed 
by the owner. Jatindra Narayan Acharjya 
V.' Rajendra Kishore Das, 8 C. L. J. lU 0908), ' 
followed. Although a Receiver bus been 
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discharged, it m still open to the party 
entitled to surcharge him in his account. s 
and obtain relief agaiast him; and a suit 
may cbe maintained against the Receiver 
if it is astabJished that he has monies be- 
longing to the estate still in his hands, not- 
withstanding his discharge. Re Edwards, 

Ir. R. 31 Ir. 242 and Osmohd Beeby v. Khitish 
Chandra Acharjya Chowdhury, I. L. R. 41 
Cal. 771: s. c. 18 C. W. N. 631 (1914) re- 
ferred to. HARIIIAR MOOKERJEE v. 
JAlIARliDlJlN MANDAL ... ... 992 

REGISTRA170N AC:T. INDIAN (III of 1877>, 
se. 3, 34— Deed of gijft in favour of a married 
minor girl presented for registration by 
latter’s father without authority from ex- 
ecutant— Registration if valid— Deeds void.} 
Two do^s of gift executed b.v K in favour 
of his niece A who wtt.s a minor and married 
to his adopted son wore preseuled for ro- 
gis^ation by A*» father and I’ogistered; 
Helo—That upon A*a marriage her father 
ottksod to hor natural guardian and 
pover having, been appbinM her legal 
guaixlian was not ber assignee or repre- 
^i^entativp within the meaning of .sec. 3 of tho 
Registration Act. 1877. Nor wa.s he, within 
tile meaning of sec. 34 of the Act, the re- 
pre.sentative assign or agent duly autho- 
rised on behalf of K. The registration of 
the deeds was therefbre illegal, invalid and 
void, with the consciquence tluit the deeds 
themselves were void and unoiifoi'ceablo. 
AMBA V. SHRINIVASA KAMATHI (P. 

C.) ... ... ... . . 869 

^ 8. 17 

Document whether Will or an authority to 
adopt— Registration compulsory if latter.] 

Tho opetutive payt of a document W'hich 
Ithe writer called a Will stated that 
having, owing to severe illness, had serious 
misgivings and not having bt*eu blessed 
with nn heir apparent, the writer had con- 
sented to his wife ndoptiug a son at her 
pleasure and conducting the management 
of the estate in the best manner: Held — 
That the document was not a Will but 
only a pow'er to adopt and as such ought 
to have been registered a.s being an author 
rity to adopt a son, not confon-ed by a Will 
within the meaning of sec, 17 (V of tho 
Regis-tration Act of 1877. SRI SRI SRI 
JAOANNATHA GAJAPATI ANANGA ^ 
BHEEMA DEO KESART MAHARAJDN- 
GARIT V. SRI KITNJA BEHARI DEO ... 374 

(XV of 1877). 

tt. 17, 49— Unregistered deed of gift of 
property of value exceeding Rs. 100 
executed before passing of the Trans- 
fer of Property Act, effect of.} An 
unrogistered deed of. gift affecting piyi- 
peidy l^f value oxcoeding Rs. 100 e.\ecutod 
before the passing of the Tranirfer of Pro- 
perty Act could not under sec. 49 of the 
Registration Act affect any immoveable 
property comprised therein or be received 
in evidence *of any transaction affecting 
such property, though it wwld be admis- 
sible in evidence for a conaieral purpose, , 
and might also, if accompanied by delivery 
of possession, have been validated finder the 
Hindu law w^hich was then in force. 
JAGANNATH MAEWARI v, SM. CHAND- 
NI BIBI 65 
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REGIOTIUTIO.N ACT (XVl of 1908), HMdh. 17 
(b) and 49—Hiiiclu joint family ostuto—LoNseb 
* in maniiffcmt-nt'— Agreement providing for 
aniTender of share — iSnbseauent letter aftinn- 
ing agreement not registered. Sep Head- 
note niider Hindu joint family ©state, 
PANHHKANG KBLSUANAJl v. MARKAN- 
DBYA TUKAHAM (P. C.) ... 201 


^ ss. 2. 3, 17, 49 

— Admiesibifity of an unregistered lease— 
Lease and agreement to lease — Agreement 
followed by possession, effect of— Doctrine 
, of part performance, if applicable— Statute 
of Frauds— Transfer of Properly Act (IV of 
1882), s. 107— Suit for specific performanee— 
Estoppel against a statute, if available.) An 
agreement to lease intended io operate as 
a present demiso is a lease w'ithin the mean- 
ing of cl. (d) of sec. 17 of the Registration 
Act, 1908, and as such is inadmissible in 
evidence in a suit for specific performance 
of its teri^s, under sec. 19 of the Actt if it 
is not registered even i hough, -»tho tonnut is 
in possession under tho said agreement, 
Case.s of iiart pcrfornuiuc© niider sec. 4 *of 
’ iho Statute of Frauds have no application 
to tho.se arising under sw. 49 of the Re- 
gistration Act, 1908. ns the positions under 
the two Act.s are quite different. Tho 
Plain I iff who was in possession of certain 
promfisos under a previous tenancy expiring 
id December 1910, on the expiry of the said 
tenancy entered into negotiations for a fur- 
• tlier tenancy with the landlords, the Mondol 
Defendants, the teriii.s of which were re- 
duced into writing. This document, dated 
15ih January 1917, which was unregi.stcre<l. 
purported to be in form a memorandum of 
agreement but was intended to oi>orate as 
a present demise of ttoo said premises to 
'the Plaintiff for five years from 1st January 
1917 and was hold to be a Joa.^o within the 
meaning of cl. (d) of sec. 17 of tho Regis- 
tration Act, 1908. In May 1919 the Mondol 
Defendant.^ sold the said promises to the 
I^hiri Defendants who had full notice of 
the unregistered instrument of l.'iih Janu- 
ary 1917 and of its terms. On the 29th 
■May 1919, the Plaintiff wits given noHce 
by tho Lahiri Defendants to quit by the 
30th June 1919 on tho allegation that he 
was a'* monthly tenant. The JMaiiitiff 
brought a suit for the specific performance 
of the said agreement in terms of the un- 
regi.st£red document: Held— That the docu- 
ment, dated 151 h January 1917. was not 
admiSiSibl© in evidence in a suit for specific 
^rformance, under sec. 49 of tho Registra- 
tion Act, as it was not registered. Held, 
also — That a^s there was ifo other evidence 
before the Court of the term.s of the said 
agreement, there could not be a decree for 
specific performance. Per Rankifi. J.— 

" If I admit the document at all it seems 
to me that T. would b© receiving it as evi- 
dence of a transaction affecting the pro- 
perty. If upon its true construction if i.? 
meant fjo take effect as a, present demise T 
cahnot treat it as something else or a.s evi- 
dence of a transaction different from this 
in natur/! and so avoid the statute. Mv 
opinion is that against the prohibition of 
the statute iio estoppel avails and that there 
IS nothing jn Walsh v. Lonsdale. 21 Ch. D. 

9 (1882). or the cases under tho Statute of 


lUiOliJTRATloN ACT- concld. 

Frauds to cover tho Plaintiff in this ense 

Ram Hemanta Kumari Debt v. Midnapur 
Zemindary Co., Ltd, 1. L. «. 47 CM. 

Canning- ''I' ^ 

banning and Land Improvement Co., Ltd. 

’ b\i 1 .® u 21 Ch. D. 9 (1882), 

Bibi Jowaher Kumari v. Chutterput Singh, 

'J' j**® Maddison v. Alderson 

Kedarnath v. Poora- 
1; - tlW, Sm, Bara- 

''•'i'- 25 C. W. N. 

Kumar.-’l H.“]2 *T.Ti .““** l''l 

Chandra v- Shyam Chand, 1 . L. It! 39 Cal. 

ciV ”■ -ir.’- *- • i* J- and Puchha 

Lai V. Kunia Behan, 18 C. W N 44.5- 

s. c. 19 C. L. J. 21,3 (1913) rVfeiml ^ 

CHANDRA iSANVaL v SAN 
'roSH KVM.VR L.AHlRi : .<|»9 

fiKXT. suit for*abatement on th« ground of 
emtion from a portion of the land by a 

• by title paramount,” meaning 

amoMi?*'.® di*poMession, if necessary to 
amount to eviction— Suit by «stranoer 
and attornment by latter to 
® portion of the tenure 
under Court s decree — Onus to prove evic- 
tion by title paramount, If on landlord.] An 
ext^^ulum pu,*chu.ser of some decretal lauds 
posscssiou of the 
, Luids thrliugh Couit and let out a 
porhon thereof to R. Subsequently th© 

Oo\ eminent settled wiVh a third party 
, ij^oluding a iwrtioii of Ih© 
lands h't tiut by the said execution pnr- 
elia.w. I he Government Je.s.sw on the 
strength of the setllemeiii smM Ji alone for 
rewvery of the said Jand.s and got a decree 
which provided ^at bekig a bgna fide ton- 
elected blit should pay 
^ Jes.seo iu respect 

of the lands of which ho was in possession, 
bubsoqumtlv the aforesaid execution pur- 
chaser broi^ht a suit for rent against B. 
igu) claimed proportionate abatement of 

rent in re&pwt of the said portion ; Held 

That in order to be entitled to propor- 
tionate abatenient of i«ent, forcible expul- 
Vi \ ^Jwessary, nor is it necessary 

that the tenant should actually go out 

of possession, and if. upon a claim being 
made bv a-m>i-^n with a title paramount 
ho consemfs by an attornment to such per- 
son t« change the title under which ho 
lojds or enters iMo a new arrangement for 
holding nu'l- r Ipiw. this will be equivalent 
to an eviction and a fresh taking. But 
an c» - ^ ' hPther actual or comstructive, 

must by a parly with a title paramount. 

Jhe Government lessee had no doubt ob- 
Uimod ^ decr^ against B, but that was not 
sufficient to show that he had a title supe- 
nor to that of the execution purchn.ser. 

Nop was the oiiu.s to prove that the Gov- 
ernment lessee had no title shifted on the 
execution purchaser in consequence of such 
a decree. iRani Oassl y. Asutosh Roy 
Choudhurv, 15 C. D, J. 310 (1910) and 
Noorijan Sardar v. Bimola Sundari Gupta, 
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llENT-concld. , . , , 

18 C. W. N. 552 (ini2), distinguished. 

''Eviction bv title paramount'* moans 
eviction by a till© superior to tno titles both 
of lessor and lessee, against which neither 
is enabled lo inakis a defence. Neale v. 
Mackenzie, l Mco'^on and Wdsbv 747 at p.* 

759 (1836). Syed Mukhtar Ahmad v. Rani 
Sundar Koer, 17 C. W. 960 (1913) and * 
Rung Lall Singh v. Lalla Roodur Pershad, 

17 W. K. yB6 (1872), referred to. BANKA 
BJJHAKl aiTOSH V. MADAN MOHAN 
ItOY ... ... ... , ... 143 

, if includes, interest. See Bengal Ten- 
ancy Act. HAM LAL DAS v, BANDIRAM 
MUKHOPADHYA ... . .... ... 511 

KENT ACT. See Calcntln Rent Act. 

BENT CONTROLLEB, order of, if may be 
revised by the High Court— Rent Contro- 
ller, If may fix standard, rent during cur- 
rency of lease— President of Improvement 
Trust Tribunal, power of, to revise Rent 
Controller’s order which did not fix stan- 
dard rent— Act III, B. C.. of 1920. secs. 15 
(1). 18— Government of Indis Act of 1915, 
sec. 107. 1 The Rent Coni roller's Court is a 
Court of Civil Jurisdiction. The High 
Court bo the power of revising the Rout 
Confrollor's orders under its gfU(?ral * 
powers of superinteiidoncc under sec. 107 of 
the Government of India Act. There is 
nothing to prevent the Bent Controller 
from fixing the standard rent during the 
currency of a lease. The President of tbo 
Improvement Trust Tribunal had no juris- 
diction to revise the Rent Controller's 
order when the latter did not fix a stan- 
dard rent, 11. D. CHATTEIUEE v, L. ’ 

B. TRIBEDI ..j 78 

EES JUDICATA— Civil Procedure Code (Act 
V of 1908), sec. 11— Be.s judicata— Sec. 92, 
suit by public, if barred by the decision 
in a previous suit between a Manager ap- 
pointed under the Religious Endowments 
Act and some claimants as Mohunts.j A 
Manager was appointed under sec. 5 of the 
Religious EndoAvments ^Act of 1863 in res- 
pect of a temple, and thereupon a person 
claiming to be a Mohiwit or Dundee of the 
temple instituted a suit for eftablishment 
of his title. There were three Defendant.*; 
in the .suit, viz., the .said Manager, his 
successor iu oflice and another riv.'\l claim- 
ant to the office of Dundee, The suit 
was decreed. During the poudency of the 
suit the public brought the present suit 
under sec. 92 of the Civil Procedure Code, 
but the District Judge dismissed the suit 
on the ground that the trial -of the aues- 
tion raised in the present suit was barred 
by the result of the decision in the pre-^ 
vious suit which was rPending at the 
dste of the institution of the present suit. 
Held— That the decree ^in the earlier suit ' 
though operativo against the Manager ap- 
pointed under sec. 5 of the Religious En- 
dowments Act ns also against the rival 
claimants, could not possibly onerat© to 
defeat a suit by members of th j public 
instituted under sec. 92, C. P. C. Sec. 92 
ooAtemplatos the administration of a trust 
created for public purposes. Such ad- 
ministrntion may include the removal of 
an existing trustee, the appointment of a 


RES JUDlCATA-concld. 

now trustee or both. In such a suit it 
may be held that the endowment was not 
of such a nature as to attract the operation 
of the* provisions of the Religious Eii- 
dowment.s Act, 1863, and that the appoint- 
ment of tho Manager under sec. 5 of the 
Act was without jurisdiction and so forth. 
SAJTAYRAM CHAKBABARTY v. KHA- 
GENDRANANDA ASRAM 504 

general principle of, 

not limited by Civil Procedure 
Code (Act V of 1908), sec. 11.] Under 
a deed of settlement executed by one B, 
one half ot certain properties w-as given 
to his adopted son and the remaining half 
was given to his two w'ivch who were to 
take the same half and half. One of 
those proptnies having been acquired by 
Governmont a question arose iu a pruceod- 
ing under sec. 32 of Act I of 1894 between 
liio u'aopua son and one of th^ wives, as 
ill whether ^he larLor was aDooliiioiv en- 
titled to her share of the compensation 
money or whether tho same was to be in- 
ve-stod she having no right to alienate her' 
uiterest iu the property under the deed of 
settlement. The Higli Ojurt, when the 
matter came up before it, held that by 
the deed of settlomeut the wife wa.s in- 
tnnded to have a widow's estate only in 
the property devised. Subsequently tho 
wife haMij,. nequeathed her properties to 
Uespondont by WjU, tho represoui.atlvcs of 
the adopted son instituted a suit; against 
the claimants under the Will alleging that 
she had a limited estate under the deed 
of settlement and had no powder to dis^ 
pose oi to ' properties by Willi Held— 
That it wsp; not opou to the Courts in this 
suit to review' the decision of the High 
Court, in the proceeding under see. .32 of 
Act I of )894, that tho lady had only a 
limited estate in the property without 
pow'er of alienation. It is not competent 
for the Court, iu the case of the same 
question arising between the parties, to re- 
view a previous deci.sion no longer open 
to appeal given by another Court having 
jurisdiction to try tho second case. This 
principle is of general application and ia 
not limited by the specific word.s' of sec. 

U of the Civil Procedure Code; so that 
tho fact that the decision in question was 
not obtained in a "former suit" did not 
make any difference. The importance of a 
judicial decision is not to be measured by 
the pecuniary value of the particular item 
in dispute, and tlie Defendants in the suit 
could not bo hedrd to say that in view of . 
tho comparatively small value of tho pro- 
perty involved in the 'proceeding under sec. 

32 of A^t I of 1894 it was not thought 
worth the while to appeal from the deci- 
sion of the High Court in that proceeding. 

T. R. RAMAOHANDRA RAO v. A. N. 8 
RAMCHANDRA RAO (P. C.) ... 713 

- private arbitration award 

filed and judgment pronounced apd 
decree following, if can be re-opened in 
subsequent suit to set aside the award and 
decree. See C. P. C., Sch. II. ole. 20, 21. * 
GURU CHARAN SIRKAB v. UMA CHA- 
RAN SIRKAB 940 
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ItJiVENUU «ALE LAW-Act XI of 1859. secs. 

2 and 3— Bongal Act (VII of 1868HTenures 
in Dihi Panenannogram—Board's Notifica- 
tion regarding time for sale, effect ot— 
Sale for arrears of revenue when prema- 
ture and ultra viresr-Date of payment of 
revenue.} The eitect of the jNotincation 
of tho lioard of Kovemie, dated the 8th 
October 1871 is that no holding: can be 
sold till after the 28th June next after 
^ the first day of tho month following: tho 
* month in w'hich the ro venue or rent sJiould 
have been paid. The date on which tho 
revouiio is payable depends primarily not 
,oji ifoneral or administrative coiisidoratious 
such as the course of business in the CoUec* 
torate or tho mode in which tho accounts 
aro kept but on the contract between the 
parties. Where a tenure ^vas held under 
a kabuliyat, dated the 10th November 
1862, containinjf a stipulation to pay rent 
year by year in Dihi PnncliMiiiiefiT'nm to 
which by virtue of llongal Act Vll of 1868. 

Act XI of^ 1859 was applicable, anH tho 
tenure wa-s sold for arrears of rovonuo of 

1914 and 1015 on the 17tli May 1915, it was 
held that tho wile was premature olid 
'ultra vires and conferred no title on tb,Q 
purcha.H'V as the current demand for 1914- 

1915 wii,s not payable till tho 10th Novem- 
ber 19 U, so that the tenure could not be 
sold before the 28th June 1915. Haji Buk- 
shi Elahi v. Ourlav Chandra Kar, 1. L. U. 

39' Cul. 981: s. c. 10 C. W. N. 812 (P. 

C.) (1912). followed. MANMOTIJO NATil 
•MliUddx v. M.\HAV1i:i) SOI.EMaN ... HO 

KIGHT OP WAY-Suit for declaration of- 
Necessity of proving that enjoyment of the 
right ended within two years before suit— 
Affirmative proof of “actual user/* if 
necessary— Distinction between *' enjoy* 
menP’ of a right of easement and “actual 
fexercise” of the right.] Plaintiff brought 
a suit for declaration of a right of way 
and for removal of an obstruction thereto. 

The right was t>njo.ve<l for more than 20 
yea]*.s ]K*ac(iably and openly, without inter- 
imptioii, as an casement, and as of right. 
There was no discontinuance of tho '^en- 
joyment^' by reason of the obstruction by 
.the Defendant., till within a few days pre- 
vious to tho institiitioii of tho suit, and 
there w'as so sngge.stion that the Plain- 
tiff volliiitarjly abandoned or di.MJoiitinue<l 
the exercise of the right at any time be- 
fore fiueb date: Held — ^That it was not 
necessai’y for tho Plaintiff to prove affir- 
matively " actual u.ser ” of the way down to 
a date within iwio years before the suit. 
Sham Churn v. Tariney Churn. I. L. K. 

1 Cal. 422 (1876), Koylash v. Sonatun. I. t. 

, R. 7 Cal. 132 (1881), Vin^ak v. Martand, 

6 Bom. L. B. 287 C904) and Ghulam v. 
Qulsher, [1886} P. R. 38, referred to. A 
person may without violence to language, 
be said to be in "onjoymenP^ of a right 
of way during a period of time, though 
ho does not actually "use" the way every 
moment. Cessation of user is not always 
inconsi.^‘tent with continuance of enjoy- 
ment of a right, or in other words, ce-ssa- 
t tion of user is not an invariable indica- 
tion of Abe.vance of enjoyment of a right. 

. Janhavl v. Blndu, I. L. R. 26 Cal. 593: s. 
c. 3 0. W. N. 610 (1899). Carr v. Foitar, 
[1842} 3 Q- 6. 561, Jamei y. Stevenson, 


filQHT OF WAY-concld. 

[1803] A. C. 162 and Crostley y, Llph- 

to. (jOFAL CKAiMlKA bJiiN V. HAW- 

mm UJiHAlll liUi: 12, 

. public, suit for declara- 

non Of, If can succeed without proof of 
.special damage— Aavocate-Generai's per- 

»• C<vil Procedure 
tode, If necessary, where permission of 
Court IS taken under Or. 1, r. S-Limi- 
of 1908). sec. 23, Arts. 120 
and 144, applicability of, in such suit.l 
Plaintiff sued for a declaration that a 
village path was a public w'ay and sought 
miet for himself and his fellow villagers. 

permission of tho Court was taken 
under Oi*. I. r » 8. of the Civil Proce- 

decreed and 
on appeal. The Ap- 
pellate Court found that tho Plaintiff 
puffer^ si>6ci^ daniaffc, and tho findinc 
wa.s chnllonged in second appeal: Held— 
Jhat too (jiiestion of whether tho Plain- 
till suffered special damage or not did 
not arise, bo^iuso a suit for a doclaralion 
that a pn is a village pathway can 

Haidar Da^ v. Chandra Kumar Guha, 23 
^ w. W. N. 91 (1918), followed. Tho suit was 
one to which Or. 1. r. 8. Civil Proco- 
dure Code was appropriate and the# Court's 
iwrmission having been obtained under 
tliat rule, recourse to the Advocato-Oene- 
iSn '7". ««>^^«ec^ary. Ai-t. 144. and not 
120 ot the Limilaiion Act, applied to the 
suit?. And in either case the Plaintiff 
could have recourse to sec. 23 of the Limi- 
tatioii Act. HAPISH CHANDRA SAHA 
' V PRAN NATH CHAKRABARTY .. 587 

SRT VIDYA VARPTHI THIRTHA SWA- 
MIOAL V. BALUSAMI AYYAR . 537 

SALE— Condition snbHociuent and not precedent 
if vitiates sole— Bona tides’ of sale of 
minors property. See head-note under 
Ovmrdians and Wards Att DYAM KHAN 
V. 8ARAT CHANDRA DE ... ... 218 

SCRIBE of moi-tgage IMiid if can attest docu- 
ment. See Transfer of Proporty Act. sec. 69. 
HlU^riDHATt OHOSJJ v.‘ KAKHy.^AU 

• ... ... ... ... 204 

SHJHLAIT, purchasing debulter pro:3erty at 
Court sale in the boiiami of his son for 
adequate price, if can keep his purchase— 
Fiduciary relaii^onship, purchase by person 
standing in, valid If full disclosure made 
to oeetuiqui trust— Secret piurchase in 
another’s name invalid.] The grounds for 
removing a shebait from his office may not 
bo identical with those upon which a 
trustee would bo reiboved in England. Tho 
®closo intermingling of duties and pei*sonal 
interest which together make up the office 
• of shebait may well prevent the closeness 
of the analogy, but as part of tho office. 

It is indisputable that there are duties 
which must bo performed, that the estate 
does need to be safeguarded and kent in 
proper custody, and if it be found that a 
man in the exercise of his duties has put 
himself in a position in which tho Court, 
thinks that the obligation of his office 
can no longer be faithfully discharged, that 
is sufficient ground for his removal. • A 
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not a trust, for eale ^ 
ttcuuire from beneficiaries wbo '! 

;« 1 .,^ kudwledae affecliOB or that miBht. 

® the valie and conditiou o£ the 
anecii vu ..^cHes are at am a leii«tli* , 

tC iestu'lqi-Ttruat knowing that ho is 

“‘r ^ 

SJS^Jiili .TOnp" » adi.i.rj KUtm^ip 
peibu . virtue of nis pcm* 

tion to^acnuiiB information with resf^rd to 
;Ctr!^st estate which he is not ponnitt^ 
to u. for his own benefit.*. This rule is of 
itenoral application to dealinRS by 

o« Avi ate in reffavd to which they stand 
in a fiducf«v ““d thordoro 

Bovems putchasos “*LewU^ t. 

11 an .tWney or o^nt ^ ^ 

ia entitled to purchase, yet, ii 

”«?!rt£.“ir‘'4,.rja &t‘ 

the loot, no such 0“J5*'f£^'2So"bT *0 

fSbiu S l''c<Srt S s S”f™”‘^t!f ■ 

S,*“n.& It tnu Morrf l«rS^”5!“ 
of the ^MUKUBE- 

*^WMAZ“2'*B'Lt5SS} ^ 

rSht^f an Idol to Impose rerfric- • 

H^K^oT.^o^ilT.S.i'ote'S 

““*s srsuiT"” aSSS s 

SSt at""*»Z53; 

^ 1 j' Vi A 4 lift nalas of worship were diyid.* 

*^1 the “a" grandsons, not havinj 

ed. One ol me oi ^ ^ouse. removed 
not any part of tho 

elsewhere and ii'nnted to remove * 

residence, .’"^•‘ero |^„“®i„ring hie turn 

bnt waf* ireCted by his « 

idSls.having imJosM “® ®““f^""^^"b^*^ent 
Mtait Ito i«Si» rffiotlojo '"“oj 

W Sr 'fcoS^SSli. ■•I* 

therefore entitled to remove 
Sie^Thaknr from the Thaknrbari to hifl 
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own house duj.ins his turn of worship. 
Gossami 6ri G.^idhariji v. Rornariiaiji 
Gossami, L. i. A. 137: s. c. 1. L. xt. ' 

17 Cal. 3 (iboy;, uistiujiuibiiiCl. uuairu: — 
Whether it upeii co tiic s«itDaus to taKe 
for the xhukur the beneht of the Thakur- 
biiri wjtiioui coiuormiiin^ tu me resiriuiious 
imposed by the d=Gd of trust. i^KUi\iU'i±lA 
NATH ARcLiCii v. HUaHIUMina 
KUMAE ARlHLICK ... . . 909 

SHiiJUFh'S TOUiNilAGE, when payable— 
Whether it is payable when claim is pail 
up upon compromise after an attaenment 
before judgment— high uourt Rules, Cn. 
XXXyi, r. 77-28, Elizi Ch. 4— “ Levy,” * 
meaning of.] A hied a suit afljaiust H lor 
about 8i lacs and subsequently applied for 
attachment bofore judKinent ol certain 
moneys belonging; tu J3 lying with tho 
Ba^ of Bengal and got an order for in- 
terim attachment which was ofr'oeted by 
, the Sheriff. Thereafter a settlement was 
arrived at and the order nisi was^Iischargcd 
and* the interim attachment was by con- 
sent withdrawn, each party paying his own 
colits. The present Miit was filed by the 
^eriff of Calcutta claiming Es. 21,900 as ‘ 
poundage due to him as Sheriff of Calcutta 
by reason of the interim attachment before 
judgment under tho High Court Eules, Ch. 
XXXVI, r. 77: Held— That the Sheriff was 
not entitled to any poundage under the saidr 
rule. A claim to poundage by a Sher.ff must 
bo under tho express terms of a Statute, 
Eule or Order. lie has no common law* 
right to reward for executing a writ. 
Woodgate v. Knatchbull, 2 T. R. 148 (1787) 
and Graham v. Grill, 2 M. & S. 294. 297, 
(1874), referred to. E. 77 of Ch. XXXVI of 
the nigh Court Rules is directed to proceed- 
ings in whicii the Sheriff is employed about 
fhe levying of a sum of money in exocution.' 
Tho alternative part applies to such a pro- 
ceeding in an evtnt, viz., where the process 
is interrupted before completion but in a 
manner which produces the same or similar 
result. The rule has nn application 
where there is an attachment before iudg- 
mont but n . fxocuiion. A. D. PECKFORD 

V. PM BAH \ni:p T \NT \I<1 AT • ixy VO’. .073 

SPECIFIC RELIEF ACT (I of 1877), $. 31- 
$ult for rectification of mortgage deed 
after issue of sale proclamation irf execu- 
tion of mortgage decree— Grounds on which 
rectification justifiable— Passing of dtecree 
if bar to rectification— Notice, necessity of, 
when knowledge proved— Notice to pur- 
chaser by title papers, nature and effect of 
—Purchase of mortgaged property during 
Ipendency of execution proceedings— Lis 
pendeni.9— MisdesiA'iption of property, if . 
prevents its application.] After the sale 
proclamation was issiwd in execution of a 
mortgafifb decree a suit was brought for tho 
rectification of the mortgage bond so far 
as the description of tho property mort- 
gaged was concerned. The mortgaged pro- 
perty, it appeared, had been purchased by 
a third party duriner the pendency of ths 
execution proceedings: Held— That in order 
to justify rectification of a contract -or • 
other instrument in writing there jnvst be 
proof of a common intention different . 
from, the expressed intention and a com- 
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SPECIFIC BELIEF ACT-contd. 

moil mi&takeiL siijjpositiou that th© inten- 
tion was rigntiy expressed in the instru- 
ment; it matters not hv whom the actual 
oversij^ht or error was made which. 

' caused the expression to be wrong. 
The conception of notice was introduced 
into law and the rules concerning Jt were 
established froni considerations of policy 
and expediency based upon the common 
experience of mankind. Notice even when 
.actual is not necessarily equivalent to 
knowledge, but the same effect must be 
attributed to it which would naturally 
flow from knowledge. Notice being thus 
.a representative! of, or substitute for, ac- 
. tual knowledge, whenever a party has ob- 
tained a full knowledge, although not in 
accordance with the rules which define ^he 
nature of notice and regulate the mode of 
its being given and received, there is no 
longer any need of invoking the legal con- 
ception of notice. Notice to a purcnaser by 
his title papers in a transaction will not be 
notice to him in an independent subsequent 
Xransaction in which the instruments con- 
taining the recitals are not necessary to 
his title; but ho is charged constructively 
, with notice merely of that which affeftits 
the purchase of the property in the chaifi 
of title of which the paper forms a neces- 
sary link. Hold, further— That the fact 
that a decree had already been made on 
the mortgage bond was no bar to the recti- 
fication of the bond itself. Tt may bo held 
as a general rule that if there is a mutual 
mistake in a mortgage in the description, 

' of property and the same mistake is re- 
produced in the decree, equity may go 
back to the original transaction and re- 
form both the mortgage and the decree so 
as to make them conform to the intention 
of the parties concerned, but in a case where 
.the decree has been executed and title has 
passed to a purchaser, fresh considerations 
may arise. The contesting Defendant 
having purchased the propertv during the 
pendency of the execution proceedings would 
be bound thereby, for in the case of a 
mortgage suit the I is pendent does not ter- 
minate till the security has been realised 
for tbe satisfaction of the judgment debt. 

• The principle of the decision in Lokenath 

V. Achitananda, 15 C. L. J. 391 (1909), 

that misdescription of the property in- 
volved*in a litigation is sufficient to render 
the doctrine of lit pendent inapplicable 
cannot be invoked by a person who has 
either knowledge or notice of the true state 
of things. BEPIN KRISHNA ROY v. 
PRYA BRATA BOSE 

— — — ^ scope of— 

Legal character what is. See under Elec- 

• tion. CHAIRMAN OP THE MUNICIPAL 

COMMISSIONERS OP KOTRUNG v. BIS- 
SESWAR GHOSB • ^ .. 91 

, t. 42, ddtelaratory 

suit without seeking consequential relief, 
maintainability of— Plaintiff if bound to 
sue for all the reliefs— Adverse possession 
against co-qwners of Joint property— Cause 
of action, accrual of, for a declaratory suit 

• —Limitation Act (IX of 1908), Art, 120, 

• applicability of.} A declaratory suit was 
brought for determination of Plaintiff's 
ahore in certain joint ancestral lands, on 


SPECIFIC RELIEF ACT-contd. 

the allegation that he was iu joint pobset,- 
sion of the share claimed by him, but ho 
did not seek any consequential reliet. 
The Defendants pleaded that the title ni 
the Plaintiff was extinguished by sidveiwo 
possession on the part of the predecessor 
of one of the Defendants. The suit wais. 
however, dismissed under the provisions of 
•b'ec. 42 of the Specific Relief Act, inasmuch 
as the Plaintiff had omitted to claim 
^ further relief: Held— That the posses- 

sion by one co-owner is not presumed to 
be adverse to the others but is ordinarily 
held to be for the benefit of all. The 
possession of one joint tenant is the 
possession of all and there can be no dib- 
IMssession by one joint tenant, in the 
absence of an assertion of a hostile title by 
him to the knowledge of the other joint 
tenants sought to be excluded from the 
joint tenancy. Balaram v. Syamacharan, 
24 C. W. N. 1057 (1920), Lokenath v. Cha- 
ketwar, 20 C. 'W. N. 51 (1914). and 
Narendra v. Jogendra, 20 C. W. N. 1258 
(1916). followed. Corea v. Appuhamy, 
ri912] App. Cas. 230. Muttu Nayagan v. 
Brito, [19181 App. Cas. 895. Hardit v. 
Gurmukh. 2*} C. L. J. 437 (P. C.) (1918). 
and Varado Pillai v. Jeevarathnammal, 
L. R. 48 I. A. 285: s. c. I. L. R. 43 
. Mad. 244$ 24 C. W. N. 346 (1919). referr- 
ed to. Art: 120 of the Second Schedule to 
the Indian- Limitation Act is applicable tri 
a suit for declaration of title to immove- 
able property, which must consequently be 
brought within six years from the dale 
when the right to sue accrues. Maha- 
barat v. Abdul, 1 C. L. J. 73 (1904). 
Shyamanand Dac v. Raj Narain Das, 4 
, O. L. J. 568 (1906), and Kali v. Bhagaban. 
1 Ihd. Cas. 810. and other cases referred 
to. Denials of title, j which are not ac- 
companied or followed by overt acts, are 
not calculated to cast a cloud upon the 
title of a person, and do not accordingly 
give rise to a cause of Uction. Held, 
further — That in sec. 42 of the Specific Ht- 
lief Act. the expression used by the legis- 
lature is, not "other relief" out "further 
relief.*' A suit fer a declaratory decree 
ought not to be dismissed on the ground 
that it is barred by the proviso to iec. 42 
of the Specific Relief Act unless it is quite 
dear that the Plaintiff ought to seek 
further relief which he has failed to 
claim, although such relief flows directly 
and ncoessaTily from the declaration sought 
for. The proviso to sec. 42 forbids a suit 
for a pure declaration without further re- 
lief, but it does not compel a Plaintiff to 
sue for nil the reliefs which could possibly 
be granted, or debar him from obtaining 
a relief which he yantg unless at the same 
time he asks fdr a relief which he does 
not want. Wher^ the Plaintiff is in joint 
possession of immoveable property, whether 
such possession bO actual possession of his 
share of the whole or actual pioB8es.sion of 
a part coupled with a constructive posses- 
sion of the remainder, he is entitled to 
maintain a suit for declaratory relief with 
a view to remove a cloud on his title 
created by the act of the Defendant dis- 
putting bis share; in a suit so framed decln- 
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Sl*i;ClPlC EliLIKl'' ACT-contd. 

ration of title is all that tho I'laiutift needs 
and he is consequently not callod upon to 
ask for conseaueiilial relief by of par- 
tition, Aisa Siddika v. Bidhu Sekhar, 17 
C. L. J. 30 (1W2). Sivaramalingam v. 
Sabharathna. 30 Mad. L. J*.. (1918). 

Kunj Bihari v. K€shva kali !• i*. K. 28 
Bom. 567: s c. 6 Bom. L. E. 475 (1904). 
and Asman Singh v. Tulsi Singh. [1917] • 
Pat 131: 2 F. B. J. 221 (1917), and other 

cases loferred to. JOY NAKAYAK SEN 
V. SRIKA^NTHA ROY 206 

, sec. 42— Suit for 

declaration of title to property after it 
was attached under sec. 146, Criminal Pro- * 
cedure Code (Act V of 1898)-^Effect of 
Magistrate’s attachment on the question 
of possession— Limitation Act (IX of 1908), 
sec. 23 and Arts. 120 and 142, period of 
limitation applicable tojihe case.} Plain- 
tiff was dispossessed from some lands by 
the Defendant in April 1904 and in June 
1904 the lands were attached under sec. 

146, Criminal Procedure Code owing to 
disputes between the parties. Plaintiff 
brought the present suit for recovery of pos- 
session in May 1916. The lowfr Courts held 
that Plaintiff hatl title but that the suit was 
barred by limitation; Held — That the* 

suit i^ugh framed as a suit for possession 
cannot he treated as such, because the 
|)os.seswiou was not with iho Defendant, 
but with the Magistrate who was not and 
could not be a party to the suit. The article 
Ihoroforo applicable to the suit was* Art. 

1*20 of the Limitation Act and not Art. 142. 

Goswami Rancher Laiji v. Sri Girdharji, 

I. L. It 20 All. 120 (1897). Raja of Venka- < 
tagiri v. Isakpalli, T. L. K. 26 Maa. ,110 
(1902) and Brojendra Kishore Roy v, Sarojini 
- Roy, 20 C. W. N. 481 (1915), referred to. 

The position of th'e Magi.strate was that 
of a stake-lK)lder and during the contiiiii- 
anco of the attachment the pro|>erty was 
in legal custody ^hich must be held to bo 
for the heiiefit'of the true owner, i.e., the 
Plaintiff. .And the possession of the 
Magistral e being in Ihw the posse^.sion of 
the ‘true owner the Defeudanl’s posses- 
sion was determined upon the Magistrate's 
taking posses.sion under the’ attachment, 
in other words, the Plaintiff must be taken 
to have been refNtored to possession eon- 
struclively on the date of the attachment. 

Hm therefore got a fresh smarting point for 
purposes of limitation, and the case can 
lie treated ns one of continuing wrong 
within the meaning of sec. 23 of the Limi- 
tation Act. The suit w'as therefore not 
barred by limitation. Khagcndra Narain y. 
Matangini, 1. L. Ik J7 CaL 814 0890), 

Beni Prasad v. Shahzada Ojha. I. U 
E. 32 Cal. 856 (1905), * Rao Karan y. 

Raja Bakar Ali, L. E.,9 I. A. 99: s. c. I. ^ 

L. E. 5 All. 1 (1882), Ramsamy Mw- 
thusamy, T. L. E. 30 Mad. 12 (1906), 
Trustees, Executors and Agency Company 
V. Short, L. It 13 A. C. 793.(1888], Secre- 
tarv of State v, Krlshnamoni. I. L. E. 29 
CaL 518: s. c. 6 C. W. K 617 (1902), 
referred to. Deo Narain v. Webb, I. L. R. 

28 CaL 86^ s. «. 5 C. W. N. 160 (1900), 
commented on. PANNALAL v, PANCHTT i 
EUIDAS 432 


i 

STAMP act. liNDIAN (II of 1899), r. 2. sub- 
s. 5| cl. (G)— Attestation, what is— A docu- 
ment written by person other than execut- 
ant, if attested ” by the writer, who did 
not sign as attesting witness.! The atie.v!.a- 
tion referred to in sec. 2. sub-sec. (5). ol. 

(6) of the Indian Stamp Act moans altestri- 
tion on the face of the instrument. 
Reference under Stamp Act, I. J.. K. 17 All. 

211 (P. B.) (1895) and Jagannath Khan v. 
Bajrangi Das Agarwalla. 1. L. K. 48 Cul. 

61 (1920). referred to. BIDHL llANJAN 

MAJUMDAE V. MANGAN SAEKAE ... 585 

STEAITS SETTLEMENT ORDINANCE No. 

6 of 1896, sec. 10—’^ Specific purpose,” mean-* 
irjp of.] A “specific purpose” wdthin the 
moaning of sec. 10 of the (Limitation) 
Ordinance No. 6 of 1896 of the Straits 
Settlement.s (which in terms corresponds 
to sec. 10 of the Indian Limitation Act), 
must be a purpose that is either actually 
or specifically defined in the terms of the (. 
Wilh or settlement, or a purpose which, 
f^m fhe specified terms, can bo certainly 
amrmed. The statement in Balwant Rao 
Puran Mai, I. L. E. 6 All. 1 (P. C.) 
(1888), that the purpose of follow’^ing the 
*V>roperty in the hands of the trustees re- 
ferred to at the end of the section must 
be the purpose of restoring it to the trust 
which is specified in the earlier pai’t of the 
section, provides a sound and critical test 
by which to consider whether or not any 
particular trust is w'ithin the provisions 
of the section. KTIAW STM TEK v. 
CTTUAH HOOl ONOB NEOH ... 495. 

SUCCESSION— Indian Succession Act (X of 
1865), sec. 331— Probate and Administra- 
tion Act (V of 1881), sec. 2— The Special 
Marriage Act (III of 1872), secs. 2, 10, 16, 17— 
Brahmo— A Hindu by becoming a Brahmo 
whether necessarily ceases to be a Hindus 
A declaration under Act III of 1872, 
whether amounts to an abjuration of 
Hinduism for all purposes— Different sec- 
tions of the Brahmo. Community— Practice.] 

A Hindu by becoming a Brahmo does not * 
necessarily cease to be a Hindu. Some- 
thing further than the mere becoming a 
Brahmo i.s necessary for a man to cqt 
himself off from Hinduism. A declaration 
under tho Special Marriage Acf, 1872, can- 
not bo taken as an abiuratioii foie all pur- 
poses of Hinduism but is merely a state- 
ment for tho purposPvS of the Act itself. 

IN THE GOODS OF JNANENDEA NATH 
ROY, DECEASED ... 799 

SUCCESSION CEETIFICATE ACT (VII of " 
1889)— Necessity of a certificate in case of 
a son belonging to a Mitakshara family.] 

In the case of a family goyerned by the* 
Mitakshara law a son can maintain a suit 
for defbts owing to his late father without 
a sTioceasion certificate under Act VII of , 
1889. STTAL PROSHAD PODDAE v. KAI- 
FUT SHEIKH 488 

SUCCESSION ACT, INDIAN (X of 1865), secs. 

2, 331— Person dying a Christian, succession 
to, if governed by Hindu law when he liv- 
ed like a Hindu.] Succession to the estate 
of a person who died a Christian is go- 
verned by the Indian Sucoession Act, and. 
cases such as Abraham v. Abraham, 9 M.- 
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SUCJCIiSSlON ACT— concld. ^ , 

J. A. 195 at p. 245; 1 W. E. P. C. 1 
a863). and Radhika Patta Maha Devi 

. Garu T. Nilamani Patta Maha Devi Garu» 

14 W. E. P. C. 83 (1870), wluch preceded 
the Act, cannot bo relied on to modify or 
interpret it. MUSAMMAT KAMAWATT 

V. KUMWAK DIGBIJAI SINGH ... 490 
SUIT, bore right of, if assignable. See Trans^ 

fer of Property Act. JEWAN RAM v. 
RATAN CHAND KISSEN CHAND ... 285 

for accounts against a rent collector— 

Limitation Act (IX of 1908), Arts. 89, 115 
and 116, applicability of— Omission to ren- 
der accounts, when amounts to a refusal.] 

• A rent-collector, employed under a regis- 

tered agreoment, was called upon to render 
jiccounts up to 12th April on or before' the 
13th May 1914. No accounts were rendered 
us demanded, and on 11th October 1915 the 
said rent-collector was di.smissed and 
ordered to render iiccounty up tp date. 
Subsequently a suii. for accounts was ins- 
tituted on (he 27th August 1918: Held — -* 

That Arft. 115 and HG of the Limitation 
Act did not apply to the case. In wler 
to make them applicable it must be sh^wii 

• that the suit was not specifically provid- 
ed for in (ho .schedule. Art. 89 applied 
(he case, as the (erm ‘'moveable proper- 
ly'^ includes money, and consequently ex- 
cludes the o])eratioii of Ar(s. 115 and 116. 
That (here having been a demand for ac- 
counts, non-compliance with the demand 
amounted (o a refusal and the .suit in so 

. far as it claimed accounts up to 121 h 
April 1914 mu>t be deemed barred by Limita- 
tion us it was inslituted after (he lapse of 
three years from (he dale of refusal, i.e., 

13(h May 1914. Madhusudan v. Rakhal, 

I. L. E.' 43 Cal. 248: s. c. 19 C. W. N. 
1070; 22 0. L. J. 552 (19J5), Nabin v. 

• Chandra, T. L. E. 44 ’Cal. 1: s. c. 21 C. 

W. N. 97 (P. C.) (1916), and Bhabatarini 
V. Sheik Bahadur, 30 C. L. J. 90 (1919), 
and other cases referred to. That the 
agency having been termiiiated by the dis- 
mi.ssal on tho 11th October 1915, and the 
■suit having been brought within three 
years from that date, (ho Plaintiff was 
entitled to Jiccounts from the Defendant 
other than the accounts demanded in 
April 1914. The suit was thus in timo for 
the aocouiits from 13th April 1914 to 11th 
October 1915. Agappa v. Chidambaram, 

31 Mad. L. .1. 688 (1916) and Muthia v. 
Alagappa, I. L. E. 41 Mad. 1 (1917). and 
other cases referred tk). PEAM RAM 
MOOKEE,TRE v. MOFAEAJ KTTMAE JA- 
GADTSH NATH ROY . 61 


TENANCY— Suit in ejectment— Homestead 

^ within Municipal limitp forming part of 
n on-transferable occupancy holding sold to 
a pleader for residential and professional 
purposes— Recognition by landlord on re- 
ceipt of .salami, rent previously paid being 
quadrupled— Settlement whether fresh or m 
continuation of the old tenancy— Transfer 
of Property Act (IV of 1882) or Bengai Ten- 
ancy Act* (VI 1 1 of 1885), which applicable.] 
Where a raiyat occupying his home.stead 
within the residential suburb of the 
Narainguni Municipality as pert of his 
non-trhnsferablo occupancy holding '.first 
Bold the rest of the holding to a certain 


TENANCi’ -ccncld. 

person, and next sold his homestead (o the. 
Defendant a pleader who .purchased it tor 
the purpose of residence and for carrying 
On his profession as a pleader in the iocai 
Civil Courts, was recognized h.y the Pluui- 
tiffs, landlords, cn payment of salami and 
was granted rent receipts in the forms 
prescribed in the Bengal Tenancy Act as 
for a karsha holding, while the rent pre- 
viously paid was now quadrupled: HeloV 
in a suit brought by the Plaintiffs for 
ejectment of the Defendant after service 
of six months" notice (X) quit terminat- 
ing with the end of a year of the ten- 
a^icy— That (he Defendant's contention that 
his tenancy was in continuation of the 
old tenancy of (ho outgoing raiyat was not 
maintaiuabie, l^ut the tenancy originated 
in a fresh settlement with the Pluiutilfs 
and that in view of the purpose tor which 
the new tenancy was created it was govern- 
ed bv the provwions of tho Transfer of 
Property Act. Rakhal Das Addy v. Dinu- 
moyi Uebi,. I. Lu R. 16 Cal. 652 U889). 
Rariiganj Uoal Association v. Jadoo Nath 
Ghosn. i. J,. li. ly Cal. 489 (1892), ami 
Umrao Bib^ v. Mahomed Rojabi, I. lu 
li. 27 Cal. .205: s. c. 4 C. W. N. 73 (1899/, 
rofejral i-.. llARl-^NDUA KUMAR KOV 
CHOWDILURY v. IIAKA K18110UE PAL m 

TENANCY A(JT. See Bengal Tenancy Act. 
TENURE— Covenant in a kabuliyat for pay- 
ment of selami at every transfi?r in res- 
pect of a tenure, if enforceable after a 
sale in execution of a money decree— In- 
voluntary sale and voluntary sale, differ- 
erce in cases of.j A kabuliyat stipulalrd 
that at »c*very transfor a certain salami 
should be paid. The tcnui’le in respect 
of„ w'hich this kabuliyat was given was 
Bold in execution of a moiie.y decree., 

The landlord .subseque^illy sued for reco- 
very of (he .slipulatcd salami: Held — 
That tile covenant did not cover an invol- 
untary sale. A condition in a lease res- 
training tran.stcr is not applicable to a 
case of involunlary transfer unless there 
are word-s in (he covenant jrtdiich clearly 
make it applicable to .sucli a (ransfer. 

The (ransfrr excHiution of monc*y 

decree can not be treated as on the same 
footing as a voluntary sale. Dwarika 
Nath Roy Chowdhury v. Mathura Nath 
Roy Chowdhury. 21 C. W. N. 117 (1916), 
distinguished. Dayamayi v. Ananda 
Mohan Ray Chowdhury, 1. L. R. 42 Cal. 

172: s. c. 18 C. W. N. 971 (P. B.) (1914), 
followed. KUMAR MONMATJIA NATH 
MITKA v..CmTNI LAL GHOSE ... 173 

TRADE USAGE, evidence of— Due date of con- 
tract falling on Sunday, contract if may bo 
performed on Monday following. See under 
Contract. KASTRAM PANIA v. ITURN- 

IJNDROY FULr;UAND 354 

TRANSFER OF PROPERTY ACT (IV of 
1882), if affects j Mohamodan law of pre- 
emption. See pre-emption. • SITARAM 
BHAURAO DESHMUKH v. SYED JAIUL 

HASAN KHAN ... 221 

^ secs. 

3, 6 (e)— Bare right to sue, assignment of 
—Claim for unascertained damages— Com- 

J iarison between the English and Indian 
aw.] The Defendants entered into a con- 
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tTRANSPER OF PKOPEllTY ACT-contd. 
tract >vith one B undertaking to tako deli- 
very of certain goods in accordance with 
tile contract and on their failure to do bo 
the matter was referred to arbitrators who 
.gave an award to the effect that the Defen- 
Uants were to pay for and take delivery 
nf the goods B, therefore, resold the goods 
which fetched a lower amount than that 
contracted fbr. Ho then brought a suit' 
against the Defendants for the balance 
and then assigned to the Plaintiff all his ' 
claim in and the right to proceed with the 
suit and all advantages and benefits of all 
proceedings thereof: Held— That the suit 

was not maintainable inasmuch as the 
claim was lor unascertained damages for 
breach of contract and the assignment was 
an assignment of a mere r^ght to rue. Glegg 
V. Bromley, [1912} 3 E. B. 474 at p. 490, re- 
ferred to. That fihere were no materials 
justifying the application of sec. 107 of the 
Contract Act and the re^le was not justi- 
fied by the award bO that the claim was 
one for unascertained damages. That on 
a true construction of the terms of the as- 
signment the subject-matter of -the assign- 
ment was not property with ran incidental 
right to bue but a mere right to sue for 
unascertained damages fbr alleged breach of 
contract within the moaning of sec. 6 (e) 
ef the Transfer of Property Act. Per * 
Richar(|^on, J.—That in England there is 
no statutory rule that a bare right of ac- 
tion cannot be assigned. There is a statu- 
tory provision making choses in action ae- 
signablo which is subject to a limita- 
tion placed upon it by the Courts that the 
assignment must not offend the law of 
maintenance. In India there is an im- 
perative statutory rule prohibiting the i 
transfer of a ineira right to sue. But ins- 
pite of this difference the results may 
be in many respects similar. The Indian 
Legislature when it enacted sec. 6 (e) of 
the Transfer of Property Act, no doubt 
had in mind the expressions used in the 
English cases; (ind on the Question of 
constructioh which arises in India the lan- 
guage of Parker, J., in Glegg v. Bromley, 
ri912] 3 E. B. 474 aV p. 490 is at least 
a valuable guide. That even assuming 
that the goods were properly resold and 
that ihe claim asserted in the plaint and 
transferred to the present Plaintiff isi^ a 
claim to an ascertained sum it would still 
be consideration whether this claim is 
in the particular circunfstanoee a mere 
right to sue or property with an incidental 
remedy for its recovery within the mean- 
ing w Parker, J., in Glegg’t case, fl9121 
8 K. B. 474 at p. 490. JEW AN RAM v. 

RATAN CHAND KISSEN 285 

.-T , sec, 

41— Rights of a mortgagee purchaser In 
execution of a decree upoh a mortgage by 
a widow in whose bemyni her husband had , 
purchased the property- Rights of a pur- 
chaser In execution of a money decree 
against the husband— 9uch purchaser if 

estopped from disputing the rights of a 
mortgagee purchaser— Bona fide transferee 
for value without notice, actual or cons- 
tructive.! A Hindu husband purchased 
^me land^k in the name of his wife, who 


l*QQe 

•iRANSFER OF PROPERTY ACT~-contd. 
after bis death mortgaged them, and the 
mortgagee purchased them at a sale held 
in execution of the decree obtained upon 
tile m>./rtgage. In the meantime the . 
lands had been sold in execution ot a 
money decree against the husband and 
taken flobsession of by the decree-holder 
purchaser. The mortgagee purchaser 
thereupon sued for a declaration that the 
lands belonged to the wife and fbr poss- 
etisiou. ,The kabuliyats, toujis, counter- 
foil rent receipts stood in the name of 
the wife and the mortgagee had taken 
the mortgage in good faith after making 
proper inquiry: Held— That so far as 

there were occasions for doing so, the* 
hoi^band held out his wife as the real 
owner, and therefore the purchaser in 
axecution of the money decree against the 
husband, being the buccessor-in-interest 
of the said husband, was estopped from 
disputing the title of the wife and should 

, not be allowed to defeat the rights of the < 
mortgagee who ig a transferee in good 
faif-h from the ostensible owA'er without 
notice, actual or constructive, of the 
husband’s title. The mortgagee was nut 
bound to enquire into*, the financial posi-- 
lion of the husband at the time when the 
purchii.<4e was made in the name of the 
wife Luchman Chunder Gossain v. Kalh 
Charan Singh. 19 W. R. 292 (1873), and 
Sarat Chunder Dey v. Gopal Chunder 
Laha, 1. L. R. 20 Cal. 296 (P. C.) (1892), 
followed. ANNODA MOHAN BOY CHO- 
WDHURY V. NILPHAMARI LOAN 
OFFICE LI) 436 

55 (1) »g), sub-sec. (2)— Sale free from in- 
cumbrances of property subject to mort- 
gage charges— Incumbrances discharged by 
purchaser— Right of purchaser to be in- 
demnified— Payment of incumbrances by 
purchaser, if voluntary— Indian Contract 
Act (IX of 1872), sec. 69— Arrangement by 
vendor with a third party to pay off in- 
cumbrances, if enforceable by purchaser, 
when no trust created.] Where a deed 
of sale of properties which in fact were 
subject to moi^gage charges contained an 
express declaration that the property was 
sold flee from incumbrances, the vendor 
was, under sec. 51 (1) (g), 8u1>8ec. (2) of 
the Trantffer of Property Act, liable to 
the purchaser for moneys paid by the pur- 
chaser either for redemption of the mort- 
gages existing on the property purchased 
at the date of the purchase, or for pur- 
chase of the properties on sales under such 
mortgages or to prevent such sales. 
Semble;— It is difficult to accept the view 
that purchasers* of a property are not com- 
pelM to pay off mortgagees who have ‘ 
obtained decrees for* ssJe, even though a 
sale is^-not immediately threatened. Where 
after the sale the vendor dold another it- 
em of property to a third person, and it 
was agreed between them that the latter 
should discharge the incumhranoee on the 
property which the vendor had sold to the 
first purchaser free from incumbrances : 
Held— That a suit by the first purchaser, 
against the second purchaser for recovery 
of the amount of the incumbrances was 
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JilONOAL NICllVVJ. ACT dll of 1884. H. 

C.). secs. 261 and 273 .2 —“ Using a place 
as a kiln for making bricks,” meaning 
and effect of—” Kiln,” what it actually 
signfies— Country panjas or clamps, if 

• come within the definition of ”kiln.*'l A , 
certain person was prosecuted for bprn- 
ingr bricks in pan j as in contravention of 
sec. 273 (2) of the J^enual AJunieipal Act, 
which prohibits usinj? any place, wiihiii 
the Municipal limits, “as a kiln for 
making; bricks wiiliout a liceiiisc:” Held 
“'riiat the •Icfinitiou of a “kilir* points ^ 
to a str^turo, which is of a permianent 
nature. The process used for making 
bricks (e.g., by panjas or clamps) dia not 
amount to using the place as a kiln *and 
hence no offence was ooininiited. If, how- 
ever, there is a <loubt alvmt the inlerprc- 
tution of the word “kiln,” the w<»rd.s of 
the section ought not to be strained nndti- 
iy againd the Defendant. In u ease of 
tln\s kind, it is not the function of the Court 
‘to stniiii the meaning lof the particular 
srcliuii of lie* \<‘t. I)e<*.ui'«e if the imrticn- 

• lar proees-. in une^tioii is iji the opinion 
of the aullKuit ies smh a pi' 0 <M‘s^ ns onglil 
to b<‘ br<M!glit within tlie purview (»f the 
section, it is open to them to amend the 
\ci. SrVKItINTKNDKNT AM) KfO- 
HMMKMmiANt’lOK OV LKCAL ALT AIRS, 
HiONd VI. V. TIJAILAKIIYA NATH CHAT- 

• TMIMKt: . 

CAbCrTTV PtHilCM ACT (IV, B. C., of 1866), 

sec. 54A— Possession of goods stolen or 
fraudlently obtained.) The Petitioner was 
convicted under sec. .ilA of the ('a'ieutta 
Dolioo Act for having in his ])ossession 
certain second-hand articles of clothing: 
Hold— That for the purpose of sec. 5'ltA 
' of the Police Act, it is obligator.v on tha 
prosecution to show that there is reason 
to btjlieve that the goods had been stolen 
or d'rauduleiitl.v olitaiiicd and tho mere 
fact that the artiele.s in question were 
rt'cnvcred from the linuso of the accused 
doA^ not warrant the conclusion that they 
had been stolen or fraudulently obtained 
and in this view the conviction was bad. 

H VSIK D\f. DAS V. TlfK DMPDROR ... 712 
()M- r.XSI()N — Pro^'eclltor,* if a person in 
autliorlly within the meaning of see. 2-4, 
1‘lvidence Act. See Evidence Act, sec. 24. 
A^HTTTnsn DPTT v. THE KINQ-EM- 

PEROR : 

Retracted, admissibility 

of in evidence,] That a retracted con- 
fessiou is not inadmissible jn evidence; it 

liiboiild be left to the jury to decide what 

value can be atiachCil to it as against the 

. ‘ .maker. AllDPE SALIM v. KING-EM- 

PEROR .. .. m 

^ ^ retracted, evidentiary value of , 

—Necessity of corroboration— Effect if any 
against person other than maker.] It can- 
not be laid down as an inflexible rnle that 


ruffc 

'l)N E ESS I ON— conci d . 

a confessioii made and subbeqiionlly re- 
trii^tud by a prisoner cannot be accepted as 
evidence of hig guilt without iudepondent 
corroborative evidence. The weigh i to be 
given to such a c(>nfes^ion depend 

on the circumstaiice.s under which tho con- 
fessioii ^was originally given and the cir- 
cumstances unner which it was ivtractod 
including the rea=«on^ given b.v the prison- 
er for \\s retractation. It is un'^al'e for a 
Court to rely on and act on a confession 
which has beeif retracted uiiles'^, after a 
consideration of the whole of the evidence 
in the case, the Court is in u position lo 
come to the uiiln^sitating conclusion thiat: 
tho confes.^Lou is true, that is to say, 
usually unless the confession is corro- 
borated l>y*t*redible independent evidence. 

A retract od confession should carry practl- 
» cally no weight as against a person other 
than its maker. Held, on a consideration 
of the eircnmfitanci‘S, that the Confessions 
were obtained in some maimer uiidcT 
threats and ilulucem^'n1^ such as would 
render them inadmiMsible under sec. 24 of 
the Indian Evidence Act. KING-EM- 
PEROP V. inSESWAK DEV ... ...1010 

CRIMXNAl^ APPEAL, when to be entertained 
b 3 i Pi-lvv (Council. Mrm'CA GOI N'DAN 
V. 'MIE KI\(;-E.\rPE|t()K V.V.) . 57 

CRIMINAL PROCEDl'RE CODE (Act V of 
1888), r. 133— Obstruction of way used by 
public— Claim of right made in goed faitn 
in answer to conditional order does not 
oust Magistrate's jurisdictiou- Magistrate 
if can allow objector time to establish claim 
by civil suit when such claim not well- 
founded though ^ade in goal faith— Pro- 
ceedings if can be continued when objector 
does not go to Civil Court witffin time 
allowed or fails there.] Per Curiam:— When 
,lii proceedingb jiiiiler sec. J3:L (biininal 
J’rocedure Code, nrisbig out of an nlb»ged 
obstruction of a way used by (be public, 
tho^ Defendant scU up a claim of right 
which is fo^iml by the Magi d rate to bo 
made in good faith, the Magistrate’s juris- 
diclion is- not thereby ousted. Per Glese, 

J. — But if the ]Magi<1rale linds that there 
is a real or Mubstuiiiial question to be 
tried out betw:een the. parties he ought, in 
^ tho exercise His discretion, to .‘•tay liis 
hands and nicit» proceed any further after 
making the conditional ord^-r under see. 

133. Per Sandor.son. C. J.-Thc Magis- 
trate, if he does not think the claim 
well-founded though he consider.-? it niadi* 
in good faith, may in his discretion allexv 
the Defendant a reasonable time to assort 
tho claim bv a civil suit and if he does 
not go to tho Civil Court wilbin such time 
or fails there the Magi'^frate has juris- 
diction to coiiiinue the proceedings under 
fiec. 133, CTriminal Procedure Code. Per 
Teunon. J.— In the exercise of his discre- 
tion the Magistrate may take the course 
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CRIMINAL PROCEDUltiiJ COlJJO-contd. 
indicated above. Sub-sec. (2) of sec. 133 
does not however appoiir to favour any 
reference of parties to Civil Court. Per 
Richardson and Newbould, JJ.— The Magis- 
trate may, if he docs not think the claim 
well-founded though he considers it made 
in good faith, allow the Defendant a rea- , 
Bonable time to assert the claim by a 
civil suit. Per Ghose, J.— The Magistrate 0 
is entitled to continue the proceedings 
where the objector sliows nothing more 
than a mere belief in the claim of right 
put forward. Ho is not entitled to direct 
the objector to go to the Civil Court be- 
cause in liis opinion the claim of right 
cannot be ultimately maintained. Per 
Sanderson, C. J. and Teui^on and Ghose, 
JJ,-~The case of Belat Ali v. Abdur Rahim, 

8 C. W. N. 143 (1903), was on the facts of 
that case rightly decided. RAM SAGAR 
MONDAL V. ALKK NASITAR (F. H.) ... 442 

, s. 144, scope 

--Jurisdiction of Magistrate to prohibit 
holding of hat on one’s own land and on 
day other than day on which old hat 
was held— Kx-parie order, propriety of 
passing— Speedy disposal of obtection to 
order necessary.! The retitioiiers started 
a new hat on their own piuperty within a 
certain locality where existed an old 
hat belo^^giug lo the Opposite Party, 
but on a day diiroreiit from that ou 
which the old hat was held. The 
Magistrate acting ou a police report made 
an order ])rohibitiiig any person from 
going to, buy or sell in the said place?-.'' 

The Petitioners shifted their hat to 
another place and the Magistrate again 
made a similar order: Held— That eviry 
person is ordinarily,, entitled to exercise 
all rights of ownership on his own pro- 
perty and the holding of a hat on one's 
property is not in itself a wrongful act. 

The Criminal (Dburt assumes jurisdiction 
to interfere with the lawful exorcise of a 
person's right to ewnei*hhip when such 
exei'cise in it^ ulterior consequences and 
being directed primarily , against the law- 
ful exercise of another person's right of 
ownerslfip is likely to cause a breach of 
the peace. That inasmuch as the Petition- 
ers claimed exclusive possession of the, 
land on which they wanted to hold the 
hat and intended to hold it on a day 
other than the day on which the hat 
of the Opposite Party assembled the Magis- 
trate had no iurisdiction to make an 
order in the form in which it was made 
prohibiting the Petitioners from holding 
their hat on any day of the week and on 
every place within a large area. That it 
is not proper for a Magi^iate to an ^ 
ex-parte order under sea ^44, Criminal 
Procodui'e Code and when its propriety or 
legality is challenged to prstpone the hear- 
ing., jpf the matter form time to time until 
aboSU* the termination of the force of the 
order. Such mattere ought to bo disposed 
of cuicklv in order to avoid uniiecewarily 
encroaching on the civil rights and liberty 
of the subject. RANWARI LAL RAM v. 
PRONAB ^RTSHN.A MAJUMDAR ... G63 

» ■ — ' , s. 144, 

if empower! a Magistrate to stop 
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CRIMINAL PROCEDURE CODE-contd. 
prayers in a mosque to avoid a breach pf 
the peace— Magistrate’s jurisdiction to in- 
terfere with a mutwali's administration * 
of wakf property— Proper course for Magis- 
trate, u^en there is likelihood of breach 
of peace.] A certain mutwali of a mosque 
appointed us pesh iman, or the leader of 
prayers, a certain person, with whom the 
congregation got dissatisfied. The pr*ople 
therefore refused to read their prayers 
with him and the matter went so far 
as to necessitate police interference. Ulti- 
mately proceedings under sec. 144, Crimi- 
nal Procedure Code, were drawn up and , 
the Magistrate passed orders forbidding 
people of either party to read prayers in 
tho said mosque: Held— That the order 

was a misconceived one. Unless the mut- 
wali was displaced in due course of law, 
no one had a right to interfere with the 
management of the trust property. If the 

, effect of the order of the Magistrate was 
that iK.o Mahornedan would be allowed to 
say \\'i prayer in the mosque, the order 
was not justiliod under se(‘. VH, Criminal 
PrcA'ednre (’ode.* SucJi an oi’der is not 
J > 1 * 0 per and justified by ihe law. The pi*o- 
l>er course for the Magistrate is to find 
out which party is wrong, and if ho finds 
one party interfering unnecessarily with 
ihe exercise of the legal powor.s of the 
other narly, he ought to bind down that 
party restraining them from committing 
any act which may lead to a broach of the 
peace. ffAJl MD. TSMAIL v. MUNRHI * 
BAKKAT ALI 1K)J 

ss. 145, 

146— Evidence of possession on both 
sides equally unreliable— Order under sec. 

145, based on presumption of possession 
arising from title, if valid— Such presump- 
tion when applicable— Interference by 
High Court— Magistrate directed to act 
under sec. 146.] Where in a proceeding 
under sec. 145, Criminal Procedure Code, 
a Magistrate found that the evidence of 
possession on both sides was equally unreli- 
able, but declared the second pai'ty to be 
in possession relying on tho presumption , 
as to possession arising from the title he 
found in that party: Held— That tho order 
of the Magistrate under sec. 145 was bad, 
and he was directed to act under sec. 146, 
Criminal Procedure Code. Where a Ma- 
gistrate finds the evidence on both sides, 
which in itself is reliable, equally balanc- 
ed, and ho is unable to conclude fi*oin 
such evidence which party i^? in possession 
then he is entitled to coixol^rate the evi- 
dence of possessioii given by one side by 
the presumption as to possession 'arising 
from the title which he<fin^s in that side. 

But this ^principle does Aot apply in^a 
case like the present one where the Magis- 
trate finds that the evidence of posses- 
sion on both sides 19 equally unreliable. 
AKSHOY KUMAR BHATTACHARJA V. 
BROJESWAR GHATTAK ... ...1000 

, I. 181, 

sub-t. (2)-Penal Code (Act XLV of 
1860), s. 406— Criminal breach of truet, In 
resoect of monies received at Singapore for 
whiph the accused was liable to acoopht In 
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Calcutta— Court in Calcutta, if has jurisdic- 
tion to take cognisance of the ci^nplaint— 
Jurisdiction.} Where a firm carryinjir ou 
business in Calcutta employed A as aj^ent 
at Singapore, and prosecuted him in Cal- 
cutta for criminal breach of trust lu res- 
pect of monies received at Singaiwre for 
which he was to render accounts in Cal- 
cutta: Held— That the Court in Calcutta 
had jurisdiction to lake cognisance of the 
complaint. Colville v. Kristo KIshore, 

I. L. H. 26 Cal. 740: s. c. 3 C. W. N. 

598 (1899;, followed. Simhachalam vm Em- 
peror, I. L. K. 44 Cal. 912; s. c. 21 C. 

W. N. 573 (1916), distinguished. ABDUL 
LATIPF YUSUFF v. ABU MAHOMKD 
KA«SIM ... ... - i75 

sec. 

195, cl.. 6— Application in revision if lies to • 
the High Court when sanction his been 
refused both by the first and the Appellate 
Court—** Any sanction given or ref^used 
under the section,^* meaning of— Govern- 
ment of India Act of 1915. sec. 107-CiviI 
Procedure Code (Act V of 1908), sec. 115.] 

The words ‘'any sanction given or refused 
under the section*' iu sub-soc. (6) to sec, 

195 of tho Criminal I’rocoduro Code' mean 
‘Sanction given or refused in the first iii^ 
tance; that being so, one appeal or revi- 
sion only is contemplated V\v tho sub-sec- 
tion. Habibar Rahman v. Khoda Bux, 11 
C. W. N. 195: s. c. 5 C. L. '7. 219 (1906). 
and Girija Sankar Roy v. Benode Sheik, .i 
C. L. J. 222 (1900), not followed.-* Re: 

Ram Prasad Malla, T. Ti. K. 37 Cfdi 13 
(1909). and Hamijuddi Mondal v. uamo- 
dar Ghose, 10 C. W. N. 1020 (19W). ap- 
proved. Two Courts having refused sjinc- 
lioii upon iho evidence. Held— That there 
was no case for inlori'eienco under soc, 

107 of the Covornraoiit of India Act or 
Tinder sec. 115 of tlie. Civil IVoccdurt 
Code. Per Cuming. J. -Quaere, whethm 
ihoso sections apply lo the mat ter at all. 
SAllAT CHANDRA MONDAL v. RAM- 
SASHI ROY ... •“ 

, 196— Sane* 

tion " of Local Qovernment-Offleef 
of Government over whose signature 
sanction should Issue-Defective sanction 
and illegality of proceedings based thereon 
—Cognizance— Jurisdiction of Magistrate 
making report to Government for sani^ 
tion to take cognizance.r The sanction oI 
the Local Goveimment ^quirod by sec. 196, 
Criminal Procedure CocTe, must be convey- 
ed in an order signed by the Clnci Secre* ^ 
tarv. -tny surh •order wigiUMl by tho 
Deputy Secretary for the Chief* Secretary 
is not in form and the proceedings based 
thereon are liable to be qunshed. A Mags- 
trat© making A rt'port to the Local Go- 
vernment for obtaining the sanction is not 
incompetent to take cognizance of the 

‘ case on tho ground that he has takOT a 
part ih the initiation of the 
MD. -OZTTJLLAH v. ftRNT MADIIAB 


part tow ^ ^ 

MD. -OZTTJLLAH v. BBNT MADIIAB 

CHOWDUURT ... P'; 

' t •' ■ - WBA-— 

Sanction of Govefnwent If noceicaM 
for proMCutlon under no. 180B/420i I. P. 

C., wherj) the allegations^ of the prosecu- 


CRIMINAL PBOCKDlllMi CODE-contd. 
tion support a case under sec. 120B/468, i, 

P. C.— Sec. 109, necessity of sanction for 
prosecution for abetment to commit non- 
. cognizable offences in pursuance of a cri- 
minal conspiracy— Evidence Act (I of 1872), 
secs. 159 and 160, refreshing memory from 
entries in a register kept by a clerk but 
which the witness daily checked and sign- 
ed.] During tho war a largo number of 
men having been rtM|uired for marine 
work as scrungs. tindals, laskars. etc., in 
Mesopotamia, a clepnrimont called the In- 
land Water Transport. (T. W. T.) Depart- 
ment, was cros^jhed to carry on recruitment, 
and Chittagong was mado a recriiit- 
iiig centre for ‘'marine ratings,** for ser- 
vice ill Mesopotamia. In selecting recruits 
for “higher rayiigs*' certificates of fitness 
were required and tho men scdectcil wero 
paid one month's pay iii advance and diet 
allowance. There were various brokers for 
the supply of recruits. The brokora subse- 
quently formed a combination basinl on a 
system of j’atoable disiribiilion of profits, 
inquiries revealed fho existence of a wddo- 
spread conspiracy to sinuiro apiminlmenta 

* by deceiving fho iTcruiting officer and his 
staff with forged certificates. jhivontiially 
ten persons were imi oii th(‘ir frial on a 
charge of criminal conspiruev against them 
all and on separate charges of other offences 
against each of them individually. One of 
the accused was acquitted. Diglil of the 
accused Mere convicted on tho general 
charge of conspiracy under sec. T20B/420. 1. 

P.- 0. and one of the accused was ac- 
quitted on this charge. Besides all tho said 
nine accused wore eonvicled on one or more 
of tliu charges framed against them indivi- 
dually. 'I’Ik' recruiting offici*r wliilo giving 
his evidciico, refrtjshed his memory from 
certain entries in a I’egister written by tho 
clerk but daily chocked and signed by him- 
self; Held— That although iho allegations of 
the prosecution siniport a case of conspiracy 
to forgo documents, for pro.socut.ion of which 
sanction under sec. 196A, Cr. P. (i is re- 
quired, there is no reason wAy. because Iho 
accused might have been charged with an 
•ofTcnco for tho pro.secution of which the 
sanction of the Government is required, they 
should not bo charged with and tried for 
offences in rwpect of which no sanction is 
required, «.gr. cons^piracy to cheat and 
cause delivery of property (sec. 120B/420, 

I. P. C.l, That sec. 196A, Cr. P. C., only 
renders sanction necessary when the prose- 
cution is for criminal conspiracy punishable 
under sec. 120B, L P. C. It does not alter 

* tlio fojiner law ^lat a prosecution for abet- 

Iiietil bv of conspiracy puni^iablo 

under sec. 109. HP. 0., requires no sanc- 
tion. Therefore the individual charges of 
abetment to commit ^ the non-cognizable 
offences in this case did not require sanc- 
tion. That under tho provisions of secs. 159 
and 160 of tho Evidence Act, thjp recruit- 
ing officer, while giving his evidence, was 
entitled to refresh his memory from the 
entries in the register writien bv 

and which he himself signed dailv. ABDIIL 
SALIM V. KING-EMPEROB ... .. m 

^ ~ ss. 237, 227- 

^ —Charge under s. 587, I. P. C.i of hoqiQ* 
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breaking by night with the object of com- ' 
mitting theft, conviction under s. 456, for 
house-breaking by night with the object of 
carrying on intrigue with the complainant’s, 
wife— Propriety of conviction, without 
amendment of charge— Indian Penal Code • 
(Act XLV of 1860), ss. 456, 457. | The ac- 
ciihCMl IriiMl (»ij a charge* muier ‘-ot*. 457 
oi' (he IViiai (’ikIc of hreaikiiij' open at night 
Ibo (lour of (hu coinplaiiuiiit’s house with 
till) oliject of couimittiiig Ihefl and uas eflu- 
Aiefod under sec. 450 for liaving coininilted 
lijo oilVn^e nf house-breaking by night u Uh 
(lie ohjoet of carrying on «n inlrtgui* with 
Oil! eompliiinant’s wife: Held— That though 
i( ran not be laid down a-, a general rule 
that: in all ca-ses a iirosecution for 
lioiiN^livspns’s with the alleged object of 
theft muM fail if thal objecd not provi'd. 
Avheii a charge has been clefinilely framed 
in wliieh thelt i^ allegeil a> the object the 
aecu>ed cannot ' lie convicled of houM-- 
tre^pa-is with some otiher object without 
an ainendiueiit of (ho origiiiid charge un- 
less the Court if, satisfied that he has not 
been ill an> way prejudiced in hifi defence , 
by th-o omi^sion to amend the eharge. 

Thai ii^ the. eireuin>tanecs of llie ea^e 
the conviction was liable to he ^et aside. 
IIAJAKI 8(L\AK v. ... :1U 

— . „ s, 239, lega- 

lity of joint trial of several persons lor 
various offences committed in pursuance of 
a criminal conspiracy— Acquittal on the con- 
spiracy charge, effect of— Result of the trial, ^ 
if can have any effect on the legality of the 
trial— Misjoinder of charges— Indian Penal 
Code (Act XLV of 1860), sec. 120B, crimi- 
nal conspiracy— Various offences committ- 
ed in pursuance of such conspiracy, if to 
be treated as a single offence or separate 
offences.} Held— TJnit. tin? 'fart thal. an ar- 
rusfd has Jirrn ai'Muittrd ou the con*^ 
piraev chargr, dors not oprratr lo show 
that the othrr ^otfenrs'-, with which he 
ivas charged w'ere not pari of the 
same * transact ioii with the other off- 
tmees charged at the trial and vitiate 
the trial. The legality of Ihe joint 
trial depends ou the accusatioii and 
not on the result of the trial. 'Phat the 
accused having been cluv.rgrd with cri- 
minal conspiracy under .■jec. 8011, t)ie 
various acts of chisitiiig referred to 
in the charges and the schedule annc-\- 
ed therelb are not to be treated as 
separate ollVnces but as having been set out 
as act.s done in pursi^pnce of the coii.s- 
piracy. Jt was open t8 the pro'^ccution « 
to prove •'Uch acts in* otdrr that from 
tbiem the existence of the conspiracy ^ 
might bo inferred. If? may not have 
lieeu lUHissary to set out these details 
in the charge, but their addition did not 
make the charges bad for misjoinder. 
Subrahmani'a Ayyar v King-Emperor, 

L. K. 2?. f A. 257 . T L. Ik 2?5 

jlfad. hi ; 5 C. AV > ' discuss- 
ed ani)^ distinguished fujther the 

trial w't s not bud fc p the miaicindcr 
of the charge ‘of conri)jyacy with ♦h'*' 
other chargee framed agaln.^t the ao- 
rn^'pd individually. Oner charge of 
conspiracy is frnnied, anything done iu ** 
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pursuance of the coii’^pirauv can be 
tried at the trial for conspiracy lor 
Ijie olfenco of conspiracy and oifences 
committed in pursuance thereof form one 
and the same transaction. AUDl'Ii 

SALLM V. KlNG-i:AU*i:itOK 080 

^ 260 — 

Summary procedure adopted in the middle 
of a trial, if legal— Such change of proce- 
dure causing prejudice to accused— I i lega- 
lity of conviction— Trial before new Magis- ' 
trate. j The J*ctitiiiner*% were suiimiuned 
iimlLM* secs. I8t) and 200, J. I». (\ After 

the- eNuminatioL) in chief of the wdlnesses 
for the proswution in the reguiar man- 
ner the Alagistrate lieing of opinion that 
no olfeiice under m‘c. 2ti() wu'-* made out 
changed the jiroeediire to that applicable 

* (o sugnuary trials aiel iilliiiialely convicUii 
tbe Petitioners under see. ISO, *1. I*. 

Heltl — 'I'bat Ibe inoeedure adopted by tlie 
Magistrati‘ wa^^ not authorised by law 
and caused pri‘judiee to tbe accused and* 
thi* conviction was therefore liable tj be 
set aside. ’I’lie case was sent back lor 
reirial by a new' Afagistruie ui>on the 
rolitioner undertaking not (o ask for 
the prosecution witnesse^i to be again exa- 
mined in chief. GOSTA IMGIIAitY HOSr 
V. llAlS'rVM DAS DKl KA S.')! 

— - — ^ SQC, 475 — . 

In the course of” judicial proceeding, 
meaning icf— Petition for return of docu- 
ments filed before clerk of Court, if can 
be made the subject-matter of enquiry 
and order under the section.) After the 
dis|K)sal of two reiH suits in the (Joiirt of 
(lie Afiin'-if. the IVtit ioiier, it was alleged/ 
iiled two petitions before the clerk in 
charge of rent suits in Die Afuiisif’s ('ourt 
asking for the reluru of the documents fil- 
ed by one It, whose interesi had since 
been acquired by the JVtitioner in the 
said rent suits. These petitions puriiorted 
t|) liear tlu' signature uf the pleiider 
of B who acted for him in the .-aid rent • 
suit.s, but it w'a.s allegeil that this .signa- 
ture was forged. The Afunsif after hold- 
ing a prelim inn r.v enquiiy made aii onler 
under simi. 17(», rriininal Procedure (.'ode, 
di reeling tlie prosecution of the Petitioner 
for offences under secs. 4(»3. 471, 1. 1*. C. : 
Held— That the petitions in question were 
not filed in Die course of a judicial pro- 
ceeding and the. Munsif had no jurisdie- 
tion to make jlic order. The words 
” committed bcfoiv it. " in sec. *l7(i, Cri- 
iiiitml Procedure Code are ((ualified by 
the w'oiils ^'in Dm 'bourse of n judicial 
proceeding.” GTRIJANAT^DA KALI 
AflTRA V. THR RAIPRTIOR 660 

, Sec. 526, 

if applies in the case of an application to 
the Sessions Judge for time and for keeping 
tho case in his own file.l That an applica- 
iion to the Seebioiis Judge prayjjig for 
lime aud for keeping tho case \3i his own 
filo instead of making it over to tHo Addi- 
tional Sessions Judge, did not come with- 
. in the purview of eec. 5^. Criminal Pro- 
cedure Code, and the trial was not vitiat- 
ed by the Sessions Judge nefmdng time. 
ABIAPL ^M.m V. KTNO-EArPEPOP ... (180 
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. lec. 494 

Ui) —Order upon Public Prosecutor’s app- 
lication for withdrawal— Court must give 
its reasons in the order.} The order upon 
au application for withdrawal made by 
the Public I’rosccutor under sec. 494I* (a), 
Criminal Pnooedui’o Code, is passed by 
the Court in its judicial capacity and 
must contain its reasons so that the IIIkIl 
C ourt may bo in a position to say 
whether the Court’s discretion has Ijeen 
properly exercised. Umesh Chunder Roy 
V. Satish Chundra Roy, 22 O. W. JS. 

69 (1917), referred to. JAGAT CHANDRA 
E?Oy V. KALIMTTDDI SARDAU ... 880 

•EVIDENCE ACT, INDIAN (I of 1872), 

24— Confession— Prosecutor if a " person in 
•.* authority”— Duty of prosecutor to prove 
absence of inducement in doubtful case.} 

The words “ person in authority” in sec. 

24 include the proseculor. If in the cir- 
fiimslances of a case* it appears to the 
Court that' tjiere is l ea'Joii tio su speed tjiat 
• the confe>sion was obtained by induce- 
,]iicnt, the presc'cution m\u$t show Ihsft 
the eoufessi-on was freely made, otherwise* 
it' wpulid not be admiisslblie in Kwideiice 
liaainat the accused. ASDUTOSU DCTT 

V. THE KINCVEMPEROR 54 

— . s. 32— Dying 

declaration— Sings made, in answer to 
question, if a verbal statement within 
the meaning of the section.} Where 
‘Shortly iilftor the deceased had ro- 
cid'ved the ’injury a JSIaftiMiate 
' proceeded to record her dyiiif? decla- 
ration in the h’osipital and although she 
could not speak she in answer to questions 
put to h(*r i)ointed out the acciiM'd as the 
assailant. Held — That the (juesiions and 

a3i;swers taken toH:cther iiriKht prop(*rl.v be 
icf^arded as verbal statcjiients jnud(‘ by a 
i’.crson as to the cause of her death with- 
.n the meanin^f of sec. .'12 of the JOvitbuice 
Act and were tlipref(»re julmissibJe in 
evidence. Queen-Empress v. Abdullah I. 

L. R. 7 All. 385 (188.5). MMPEROH v. 

«ADirU CHURN DASS 414 

— ^ sec>. 159 

and 11)0 ““refreshing iiieinory fnuu (*ntiics 
in a register kept by a clerk but which 
the witness daily checked and signed. 

See head-note under Criminal Pi’ocedure 
Code, sec. 196A. ADDUL SALBJ v. 

KING-EMPEROR . - 680 

-JURY, misdirection to— Verdict when should 
be interfered with— Test whether misdirec- 
tion occasioned failure of justice.} The 
accused were found not guilty by the un- 
animous verdict of the jury, and acquitted 
•by the Sessions Judge. ()n appeal by the 
Local Government against the acquittal 
on the ground of misdirection in the 
Judge’s charge to the jury; Held— That 

though there was misdirection this did 
not justify a reversal of the verdict of the 
jury unless the misdirection in fact occa- 
sioned a failure of ju^ice. The High 
Court not being prepared to hold that the 
jury’s verdict was due to the misdirection 
in fhe charge and that apait from Ibis 
they would not have come to the same 
•conclusion, the acquittal was not disturbed. 
SITPERINTI3NDENT AND REMEMBRA- 


JURY-contd. 

XCER GK TdXI \L AFFAIRS 
SONDAK BHI MIJ ... 


V. SHYAH 

... Titt* 


Charge to, to be considered as 

a whole in deciding misdirection.} Thai 
the chary e lo the jury mu.’st bo considered 
as a whole in deciding whether there has 
bqon misdirection on the facts. ABDUL 
SALIM V. KING-EMPEROR tbf. 


— ^ trial by— Misdirection in charging 
jury— Omission to explain that onus is on 
prosecution to prove charge— Omission to 
give proper direction on questions of fact.} 

When the Sessions Judge in his charge to 
the fury did not clearly explain that Iho 
* onus ot ])j‘Oof was on the prosecution and 
did not set out all the points for 
and omit ml to •give proper dii'cction 
on the tacts ot the case: Held— This was 
misdirection which vitiated the verdict 
and rendered iho conviction liable to bo 
set aside. ABDUB GOHUR SIRKAR v. 
THE JvlNG-EMFEROR m 


. Misdirection on points of law 

and improper direction on tacts.} The three 
accused were found guilty by the unanim- 
ous \cidu-t of the jury, tw*) under secs. 

I. P. C.^and one under secs. 302/149. 
1. P. C. and further all under secs. .364, 148, 
f. P. t,\ The Sessioiia Judge in charging 
the jury said— “ Sec. 34 provides that where 
it is doubtful which of several persofts has 
taken the chief part in any given crime 
committed in furtherance of the common 
intention of all c,f them each of such per- 
soiiji ws several 7 liable as if he alone had 
done the det'd:” Held — That it isLJiecessary 
for the Judge to road the very words of the 

• section itself to the jury if he purports le 
give iTicin w'h.'it aro the piH)visioiis of tho 
section and then if necessary to explain 
what is the moaning of the section and 
the direction Avith regard to see. 34 was 
not a proper direction. In charging the jury 
as to Avhat constitutes murder the Sessjoiis 
Judge said— Murder is the intentional 
killing cf another human being with malice 
aforethought.” Held— That it m not the. 
wav in which Judge'^ oiight to charge the 
jury in this country. It is usual to i^fer 
to tho sections wliich relate lo culpable 
homicide and to direct tlie jury a.s to what, 
is dlilpable homicide and in what circum- 
stances culpable h-'ouiicide amounts to 
murder. .As to the charge under secs. .302/ 
149. the Scs.^ions*»ludge charged the jury as 
^folloAvs: — "This chai'ge is tc> some extent 
redundant and strictly applies only to one, 
accused .A , for the other accused arc 
supposed to have lieen the actual murderers. 
By sec. 149. A boconie.s a constructive 
murderer and lialjle.for the substantiA^e 
cffiencc just as by .sryj. 34 all the accused 
are e,qually liable*for the murder as though 

• each of them had committed it single- 
handed.” Held— Tha! this was a misdirec- 
tion. Held further — That the Sessions Judge 
was in error in not drawing the attention 
of the jury to some material evidence and 
to the fact that many of the prosecution 
witnesses were relatecl to a poison w’hc 
was the prime mover in thf‘ prosecution 
or to one another and to the discrepancies 

* in the evidence and hi.s direction on tho 
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wdenee iu one^iju^tance not borne out 
by tbd reoord. That the attention of the 
'iury snould have been directed to the indi- 
vidua] cases of the three accused; On the 
^^round of misdirection the High Omh ^ 
aside the verdict of murder as tegw^a all 
the accused and holding that there vras no 
misdirection as to the charge under sec. 36ft, 

J. P. C., upheld the conviction of two of c 
the accused on that charge, but set it aside 
in the case of the other accused and set 
aside the conviction of two of the aoou^ 
under sec. 148 and upheld it in the case 
of the other. KING-EMPKBOR v. DURGA- 
CICAKAN BEPARI ...lOOfi 

— . trial by-^Headi of ohms must be suffi- 
ciently full to enable High Court to ascer- 
tain what was actually said to the jury— 
Verdict set aside on ground of misdirection 
and accused acquitted.]^ The law re(iuir< 3 « 
the Judge to record cub* the heads of 
charge to the jury but this record shoald be 
sufficient to enable the High Court to as. 
certain what was actually said to th-e jury 
The High Court set aside the verdict on 
the ground of misdirection t/» the jury and 
acquitted the accused. ABDi:L G<>FVR v. 
KTNG-EMPEROR m 

LEGAL PR.^CTITIONERS ACT (XVMI oi^ 
1679), f',. 13--Pleader refusing to appear in 
Court In pursuance of a resolution of the 
Bar Association to boycott that Court, pro- 
priety of— Duties and obligations of 

pleaders— Proper course for pleaders when 
ill-treated by any Court.l Some pleadf%*« 
fused to appear in a certain Court iu pur- 
hiiance of a resolution of the Bar Assooia- 
iion to boycott that Court as a. p.»nf.'st ^ 
against its ill-trratiiieni of pleaders, i'rw- 
ceedings under sec. 14 of the I^egal 
t loners Act were drawn up against 
pleaders for failure to appear in jn 

matters w'hich had been entrusted rh^-u. 
by their clients. The pleaders cjiueern.^.! 
having intiinatedi< Iheir unqualified regr^ r 
to the High Court for tin* course adof)te<l by 
them: Held—That hi^'ing regard to th«^ir 
unqualified expression of regret the p^’o- 
ceedtngs should be dropp^. Tha^ the 
Court regarded the action of the pi^-ud- 
as a very serious matter. The pload«'s. de- 
liberately abstained from attending 
tVmrt and took part in a concerted niow- 
ment to boycott the Court, a oouri^H of coit- 
duct which was not justiftiSi. The oleiolers 
bi\d duties and obligations to thcip cLenN'*^ 
in respect of suits and matters entrusted tc 
JJjem which were pending in the j^i'd Cour^. 

Ihwo WAS a further and equallv j'mjioji-taiii 
duty and obligation upon them, vii., to 
co-operate with the Cbufft iu the orderlv 
and pure administratiLU of justice. Bv 
the course which they adopteij^ the 
pleaaers violated and veglected their duties » 
and obugations in Both thf««4 . 

A Jf the ipjeaders thought they had a 
cause m complaint, they had two 

JJhem; to make a repre'^enKtibn 
to the District Judge or to the .High 
, -Court. They took neither of the^e alWr- 
natiTftf, but they adopted the high handed 
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an(l unJusHfiaW^ coui-st? of boycotting the 

™ r ^ 
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18, ell. (b) end w] 14-^Veical«t- 

of~PI«atier 

It bound to attend te ease at every staae 
—Special contract, proof of— OnuLpMit 
non-payment of, if ground for Pleader dle^ 
nayPiT ilL i *’*"'****~7‘”tlfy|na iwatoni for 
Pf»p<r . procedure for Plea- 
••'.'"“•♦--Rmonable notice 
I® of Court. If neceof. 

ary— Civil Procedure code (Act V of 1808). 

—Pleader declining to attend Court in 
deference to a roeolution potted at a pub- 
iLir "l®®*’"ff to ceate all public 

nuhli. ®***r**f, Sittatitfaction with 

and 't« *isl*" *'* of* towardt client 

f/li.*® •'Ourt— Pleader’s petition and func- 
Acffl of 1872),- 
u®*'*'®" ®^ el'tot if admittible 
l?-.Pri oflO'"** Pleader, of profee- 

fir *® Ploo®®''.' 

tor nrtt offence. I In , May itai, there 
excitement in the town- 
of ^oakhuli due to sympathy for some tw 
Kaiden ooohes stranded at a neiahbourlna 

“no a i PoWic 3 

hahal^i * ® *^0* “ complete 

hartal, i.e., potion of public activity 
of every d^nption^, should be observed m 
an expremon of the iudianation of the" 
eommuni^. At a seiwnd public meeting it 

foi'in Wiose who would not 

tollow- the mvious resolution should* be 
punished wth i»cial boycott or m ZZ 
’filially deterrent, manner. .SubsewuenSy 
an intoimal meeting was held in the Bar 
JjibiHiy and the opinion was expressed bv 
the moiorit>- that it was not s^e to dit 

hX* «;hich rai%ty 

S'.i ft ssi, a 

quence was that case*, when they w^™ 

C*St ofdTsmW: 

uiea vagaiatnamat m those casess for irrnni.. 
if under sec. 13 cl (b)- 

Art, The Plea!- 

JnWllftltoiSl 

Appear and ffiat & rST 
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LtOAL PJO-CXmONSatS 

C. a vakaUtnama watt much moi*a 

thuu a iueftt authority to act; aud it watt 
tho duty oi a i^loader who had accepted a 
vakalatnama aud had hean aeked to go 
to Court to, do &o\ to protect hb clieute^ 
uiteres»tB, unlestt it waa proved that hie 
o'oiiKatioue tjowaMs hie client, entailed by 
i!ie acceptance bt the vafcalatfiaina»' were 
huiited by a epecial arraiigemont, aceom- 
pauyiiig the acceptance of the vafcala^ 
namaf but no such epecial arraugemente 
were proved by the Pleaderi>i. upon whom 
the onus of proving “it lay. Quare:— > 
Whether a Pleader can dive&t himself of 
*liii 3 d.uty airieing fi[jia thte acceptance of 
the vakalatnama a'ithout the leave of ^le 
Court: Held— Thut, in any caso, tae 
Pleadera were bound to give the clients 
reasonable notice so as to afford the clients 
reasonable opportunity of obtaining other 
legal assistiaice. In the absence 
ot any proof that any fee was 
a^ked or that there was « any 
urrangemeift that a fee should bo paid 
before the Pleaders would attend Coflri, 
the mere fact that no fees. were tendered 
or paid was no justihcation for a Pleader’s 
refu5>al to attend ,to his client’s further iii- 
itircdts. Pleaders ' have a- duty not only 
rewards their clients but also towards the 
Court and it was clearly their duty to 
fo-operato with the Court in the orderly 
and pure administration of justice. They 
v^ould not be jusiiitified in allowing their 
l&ar of humiliation aud inconvenience to 
override their duty to their client and to 
the Court and that was no adequate reason 
fur abstent&n from Court; Held» how- 
ever. on the facts — That the Pleadc*rs wdll- 
iujjJy acquiesced in the ho.vcolt ot ihi? 
C'oui'is Olid thereby l^nt support to the 
movement, which was calculated to pavti- 
lyse the administration of ju-«tice. There- 
fore the Pleaders are guilty of gros'-ly nii- 
proper conduct within the meaning of cl. 
(b) of sec. 13 of the Legal Practitiomu’s 
Act. and of such miK:ouducl W'ould bring 
their case within cl. (1) of the section. 
The contents of the petition in the suit 
hied by the client were admissible in evi- 

Heuce under see. 157 of the Kvidenee Act 

in corroboration of the evidence which ho 
had aliwady given at the time when his 
attention was directed to the con- 
tents . of the petition and when 

he wd the contents wur© true 

to his knowledge. Per Woodroffe, ,J, 

— T^at it was open to anv practitioner for 
reasopa personal . himself to refusie to 
practiim, la a particular Ceurt 4or before 
a particular Judge), ^ut’he can adopt thi^^ 

• cdurae either by refusiim .briefs in such 
Cou^ or before such Ju£re^or« if h© has 
a of vaicifitngmg, by first 
dieehaigittg himself on due notice 
, the ia 'the latter case to the 

.Couirh Sut, edueerted. action by a whcle 
^ “ * • ^fhe^Uoners. to„bo.Tbott a. 

, in/' piibfeet ugainist an 
of /one. of rts Joeml^rs or in 
W/' ^liiiistra- \ , 

^fU^o ge^ally is^imt permjps^ : 

ipbnstiilute . 
authority ito.diau^^^ such 
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grievance and its duty ib nut to Impede 
the administration of jUbtico by ccdlecs 
tive abshention from Court, but to seek 
relief by representation to the High Court. 
It would not be possible to chafge a legal 
practitioner with groijisiy impioper conduct, 
whatever Ms liability to his client 
might be, if he omitted to carry 
out his duty to his client by 
reason of his genuine fear of 
any real and substantial injury, physical 
or otherwise, to himself or family; Nor 
would it make any difference if such 
fe^ were, in fact, unfounded if, in fact, 

^ it w’^aa sincerely entertained. But in these 
Gases such risk or fear was not the opera- 
tive cauc^ on the minds of the Plei^era 
in inducing them not to attend. They 
bowM to the popular will not because 
they were afraid of it but because they ap-^ 
proved of it. That these proceedingb w'cre 
Cfljaii-criminal * proceedings in the sense 
that they might result in penalties, and 
not in the sense that all rules of proce- 
dure applicable in cnmimtl trials are 
necessarily in force in a quasi-criminal 
proceeding. It was o]jeu to the Pleader 
10 Hkiy Molhiffg or to give no eilplanation, 
but if the Pleader did offer an explana-^ 
• tion the Court might tuko it into account 
in ascertaining whether the charge was 
made out. The onus uudoubledlyOwas, on 
the party making the charge. That the 
previous iietition of the client was evidence 
of a step tahen in tho proceeding and 
woi^d bo corroborative to the extent that 
there was evidence on the record which 
it might corroborate. If a Pb^.idor has ac- 
t cepted a vakalatnama in general and com- 
mon*form. the onus of proving any special 
contract accompanying tiio acceptance of 
the vakalatnama is on the Pleader. If 
again, it is alleged that the PlejuUr has 
dibchargod himself, he must show that h© 
has properly done so with sufficient notice 
to his client and with intimation to CourU 
If a Pleader stipulates ff>r payment of fees 
before he does any work, ho U not bound 
to do such work without such payment. 
If, however, he accepts n. val<ala|nama 
Tvitliout such stipulation Im must proceed 
to represent him ©von though unpaid hia 
fees until either his rlieni’ di«.!eh urges him 
•or he properly diisrhfirge^ Wmsclf. Per 
WoodroflPe and Moolcorjce, .T,T.— That tho 
oases fell nndar both cU. (b) nnd (f) of 
sec. 13 of the J^a] Practi tinners Act, i.e., 
under cl. Cb) in so far a<% they involved 
neglect of, duty towards the client in no- 
cepting vakalatnama and ndthont excuse 
not fulfilling the duties involved in such 
acceptance and undjir cl. (f). in sc far aa 
•thbe practitioners^ conduct wasi directed 
against the Court* by abstention from at- 
. tendance on account of the hartal. Per 
Ifookerjee, J.— In '^ew of the d*^fi,nihe pro- 
vision© for RppointmsiQt a 2 >d discharge of 
Pleader^ fVide Ot^ ITT. rr. 1 sud i (X) and 
4/*)> Criminal Proerdnr* Code.l PI<^nd«> who 
ha'4 a vakalatnama and filed it 

In Cburt is ordinarily )>oiind to npnear 
aipl conduct hin in th© abseiuo of an 
agreement to the conh’urv. It u concoiv- 
^ able that the vakalatnama nnv not set 
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out e3Li>iicitly all the terniB of the eoffage- 
ment between the Pleader and hie dienti 
and amongst these there may be impli^ 
t^rmg sanctioned by well-known and well* 
d^abii^ed usage of the profe^ion. RCj 
Gopinath Mudduk, W. B. 7 (1870), and 
Aam Koer v. Pana Koer, 3 Shipme 75 
(1880), referred to. The acceptance of a* 
vakalatnama with the usual terma, which 
ia filed by the Pleader in Court, prima < 
facie places him under on obligation to ap- 
pear and not act on behalf of his client, 
and if he failsvto do so, he must be ready 
to justify his conduct by proof that the 
client had failed to fulfil an implied tdhn 
of the engagement. Muni v. Venkata. I. 

L. B. 37 Mad. 238: s. c. 23 M. L..J. 

477 (P. B.) (1912), Kally v.^^Carapiet, 

2 Shome 124 (1878), Be. A Solictor, 4 B. L. 

B. 29 (P. C.) (1870),. and Satish v. 

Sarada, 19 C. L. J. 432 (1891), and several 
other cases i*ef erred to. c When a Pleader 
has accepted a vakalatnama with or with- 
out implied conditions, his . liability contir 
nues, till he has discharged himself by re- 
oourse to the appropriate piKjcedure. But 
this is not a matter solely between the 
Pleader and his client . Thee appointment 
of a Pleader when filed in Court with 
his acceptance continu'es in force until ^ 
determined with the leave of the Court 
by a w;g*iting signed by the client or the 
Pleader as the case may l>e. Alul v. Lak- 
shan, 1. L. B. 36 Cal. 609 (1909), and Pra- 
bhulal V. Kumar Krishna, 20 C. W, N. 
437; s. c. 23 C. ly. J. 326 (1916), and several 
other cases referred to. It is fui^her 
well-settled that a legrd pratitioner must 
always give a reasonable notice of his 
withdrawal from the case to his olir 3 nt<s. 
The failure of a pleader to appear to con- 
duct the case before he has dihcburged 
himself in the manner provided by law, 
unless such failure can be justified rendws 
him liable tjb disciplinary action by the 
Court. Overriding pres'iure of circuuihtancee 
beyond the conti-o? of the Pleader may be 
a reason justifying a failure to attend to 
a case, but to avail Ivinself of it, it Is 
essential that the Pleader should in full 
appreciation of his duty as the represen^- 
tive of liis client and an officer of the 
Court, have been sincerely anxious to pro- 
tect the former and as.si>t the latter. The 
relation of Pleader and client involves 
the highest pcr.sonal tru>t and confiaenc^ 
so much so that it cannot be delegated 
without consent. A I'leader is more than 
a mere agent or servant of his client. He 
ia also an officer of the Court and aa such 
owes the dutv of irood faith and hpiiour- 
able dealing to the Cburt liefore which he 
practises his profession. •'Muraga v, 

«ami, 22 Mad. L. J. 284«t(lJ12}. referred to. 
The practice of the law is iu the nature 
of a franchise fi*om tike State confewed 
only for merit and may be revoked wben- 
evei* misconduct renders vthe Pleader hol^ 
i»g the license unfit to be entn^ted with 
the' powers and duties of his An^y 

attempt on the part of a Pleader to 
boycott the Courts or to obstruct the admi- 
' Uistrrrtion of justice by, a resort to any 
form of device con.stitutes ground for dis- 
barment or su'-peiision. Proceedings under 
sec. 14. Legal Practitioners Act. are not of 
ft criminal nature. Thev are undoubtedly n 
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juaiciai proceeding, liiey are neither civil 
imits nor criminal prosequtions. nut oipc- 
ciai piuceedings resulting from the 
rent power of the Courts over their offi- 
cers. The form of the proceeding, how- 
ever. is not of controlling importance, .'U 
long e% the enieentials of fair notice and 
opportunity to be heard are present. The 
essence of the matter is that the Pleader 
must be allbwed an opportunity of mak- 
ing his defences. It is not obligatory on 
the Pleader to submit a written defence 
or to be present at ail. But if he submits 
a written statement in answer to the 
charge, the Court is bound to take it into 
consideration and may draw gaich inference" 
as may legitimately arise from its contents, 
lir such a case it is not obligatory on the 
Court to rule out all conceiveable hypothe- 
tical gitiunds which could have but 
proved not been set up in answer to the 
charge. IN THE MATTER OP EMPEROR 
V- RAJANX KANTA BOSE. For other 
' case^ under the Legal Practitioners Act, 

See Civil Index ... ... 589 

PBNAL code, INDIAN (Act XLV of 1860), 
s.»147, out of six accused persons three found 
•to have a common object different from* 
that set out in the charge— Legality of 
conviction of any of the six accused— -Court's 
duty in cases where near relatives want to 
compound cases.! Six accused persons wer-^ 
convicted under sec. 147, Indian Penal Code 
and sentenced to 15 days* ituprisonmetil 
in the charge the common object w^ns statrii 
to be tx) assault the complainant. During 
the pendency of the case the complainaut •* 
wanted to compound the case but the 
Magistrate did not allow liim to do so 
111 his judgment ho found that thi^ee of the 
accused assaulted the complainant and the 
other three accused* went to snatch away tht' 
cuttle of the complainant iu common ol)- 
ject with that of the other accused pel- 
sons : Held— That there being a difference 
between the coiiinion object found by the 
Mag inflate in the case of three of the 
accu-ed persons, I here were not five per- 
sons that shared in the common object soJ 
out in the charge, and the ingredient ol 
an offence under sec. 147, 1. P. C. was. 
wanting.. TJierefore the conviction undei- 
sec. U7 against all the accused must fail. 

It is a great pity, when parties, ‘Who arc 
apparently nearly related to one another, 
succeed in patching up their quarrels, that 
the Magistrate should not do what In* 
cun to restore peace and good will. 
AMTNX^’LLA v. 'J’HE EMPEBOR ... :.36 

POLICE A(^T, Calcutta Suburban (II, B. C.. 
of I860), s. 18— Place of public retort, ttall 
where aerated water is told not for con- > 
sumption on the premises, if.l A stall 
whore soda w'ater ia #old not for consump 
tioii oirthe premises is not, a place of public 
t re.sort. within the meaning of sec. 18. 

HEMANTO KPMAR SEN v. THE KING- 
EMPEROR ... ... . . 

PRIVY COlTNOTTr-Criminal appeal, ..when 
entertained.'] The King in Council is not 
a Oaurt of Criminal Appeal and the TOwer 
in the Rowreign to entertain appeals 'of*’ 
this character, is only to be j^xercised 
when there has been such a grpej* dermal • 
of the nrincipl^ of natural justi w as has 
been defined in numerous cases. MtTRDGA 
OOrNDAN V. THE KING-EMPI5ROR ... 57 
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JUDGES OF THE HIGH COURT. 


Hon’blb sir LANCELOT SANDERSON, Kt., K.C. {Bar-at-Lavs). 

IHon’blb sir JOHN GEORGE WOODROFFB, ^B.C.L.{Bar-at-Law). 

„ „ ASUTOSH MOOKERJEB, Kr., C.5.7., M.A., JKL. 

„ ^ j, NALINI RANJA^ OHATTBRJBA, Kt., A/. A., B.L. 

„ „ WILLIAM TEUN(5^, Kt., l.C.S. 

„ „ THOMAS WILLIAM RICHARDSON, FPr.. LCS {Ba^-ai-Laxo), 

„ Mb. HUGH WALMSLEY, I (1.8* 

„ WILLIAM EWART GREAVES (Bar-at-Uw). 

„ „ BABINGTON BENNETT NEWBOULD, f.C.S. 

„ „ GEORGE CLAUS RANKIN (Rar-oJ-Low'. 

„ „ CHARU CHUNDERGHOSE (Bar^-I^w). 

„ „ PHILIP LINDSAY BUOKLAND (Bar-at-Uw). 

„ ZAHHADUR RAHIM ZAHID SUHRAWARDY^fiar-ai-Laie). 

„ ARTHUR HERBERT CUMING, IC.S. 

„ ^ „ HERBERT GRAYHURST PEARSON {Bar-at-Law). 

„ „ BBPIN BBHARI GHOSE, .Iv . 1 ., HJ. 

„ „ EDWARD BROOKS HENDERSON PANTON, l.C.S. 

„ „ ALFRED JAMBS OHOTZNBR, IC.S. {O^g.) 

» 

Hok’blb Mb. T. C. P. GIBBONS, Advoe&e-Genmd. 

„ „ S. R. DAS, Standinff Counsel. 
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trumr COUHOIL.} 
f Ai^mt4 FBOic Madb&s.] 

Lobd Bookkastbb. ' 
l(0&b DuHtmK. 
tjbBD Sbaw. 

Sib Jobm Edob. 

• 1921, • 

Heard, 24, 2>, 28, 

Febraary and 1, 

March. 

Judgment, 5, May. , 

Hindu law— Joint family— TSL*ti», potition of, 
xf that of trutteo in th» ttriat tmu—AoeountaU ity 
for money miMapplud a* k'*ttn— Interest payaMe 
thereon— Diseretion of Courts in Indxa, Privy Coun- 
eit if xoill interfere with— Adoption by Sadra->- 
PartitUm among adopted son and after-bom sons— 
Males, if cgaal— D ituka Ohandirika, aidhority of, 
in Southern India and Bengal, > 


Abomilm Pbbbabo 
and ors.. Appellants, 

•. 

Abbiiilu Sobba- 
batadu and ora!. 
Respondents. 


Tho, trial Court duected the karta of a 
jomt Hindu fanuly to pay interest at 9 per 
cent, per annum on moneys imsappUedT 
by him, hut the High Court on appeal 
reduced it to 6 per cent, per annum : 


Held, by^the Judicial Committee, that 
tt would require very special and unusual 
circumstances to induce it to vary such a 
.decision which rested upon discretion even 
though in this matter the view of the 
Hi^ Court differed front that of the 
tryfmg Court as to the way in which that 
^eretUm should be easetcised. On the 
merits of the matter, too, the Judicial 
Committee agreed with the High Court. 


" VJierg are « mumbtr of ffdueJary rda- 
Hh lud^ t&Jwhiek iku ritfes ap- 



emmd 

of^ W. 


manager of a pint Hindu family affording 
one such instance. In the absence of 
proof of direct misappropriation or fradu- 
lent and mpwpcr conversion of the 
moneys to tlie peribnal me of the mana^ 
gcr, he i<t liable to account for what he 
received and not fon what he ought to rr 
‘might have received if the moneys had 
been profitably dealt with. 


The rule of the DaltaJia Chatulnka that 
on a^rtition oftJu pint family propetti/ 
of a Sudta family, an adopted son is en- 
titled to share equally with the legitimate 
son born to the adoptive father sub- 
sequently to the adoption, although not 
supported by any ancient text of the 
Sn^nties or by the Mitaksharu is not in- 
consistent, so far as Sudraj are concerned, 
with the Smriiies or the Mitakshara, and 
having been accepted and acted upon for 
af least more than a century in the 
Presidency of Madras until thfflaw on the 
subject was disturbedjn 1918 by the deeU 
Sion, of the Madras High Centft in Habu- 
Tlflft Goi*AIh\M V. ^KABVtCBI VBNK4T*- 
B:^aHAVbiiU (T), should be affftmed as the 
Idki applicable in such cqses in that Presi- 
dencffy * 

^ jQontiAit V. Kahbtori Vtirf- 

difskiij^iwfvua ft) overruled, 

, Maaot! iMom Mo(ir.>K ( . 
Mohon. Omom Mouuic dO) up- 

A 

kandnka has h^en for 
spied m the Prestdency 
on adoption of the 

s. V. m 
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higHeit ‘authority. It does not howiuor. 
foUoto ftom this, that comments ani pro- 
positions contained in it, ^apparently 
novel- when the Daltaka ’Ghanirika was 
first accepted in Southern Iridia as an 
authority on the law of adoption, if not 
based upon ancient texts which can with 
some certainty be identified, have been 
accepted by the Hindus of Southern In- 
dia as part of Hindu Igw. , 

Appeal .from a judgment and decree of 
the Madras High Court, dated the 13th 
October 1910, modifying a judgment and 
decree, dated 13th December 1913, of the 
Court of the temporary Sub- Judge of 
llajam undry. «, 

Tlie facts of the case will suflicient).y ap- 
pear from their liordships’ judgment. 

Mr. A, M. Dunne, K. G. (with Messrs. 
'J. M. Parikh and K. V. L. Narasimhaut) 
for tho Appellants. The questions for 
decision are (1) the share an adopted son 
takes in Hindu law, the High Court 
having decided that he gels only cne-fifth 
of a natural son’s share ; (2) Is the High 
Court right in refusing lo order a general 
account against' Plaintiff although we have 
proved numerous glasses of fraud. 

There are concurrent findings as lo 
adoption. After adoption Plaintiff had 
natural sons. If the parties w'ere not 
Sudras, tho adopted son would get only 
J of the natural sou’s share. It has been 
decided in Bengal among Kayasthas, that 
is Sudras, that the adopted son gets the 
' same share as a natural son. 

Dattaka ChandriKa, gives J share pf a 
nattunl born son tq adopted son. This is 
inapplicable to Sudras. Dattaka Chan- 
drika has been recognised by th^e Boat’d as 
the, leading authority on adoptions. 

Golap Chandra Sastri’s Hindu Law, 
pp. 6^7 and 658 : quotes Vyavashta Chan. 
drika,.paraA 17 and 19 ; para, 29 does not 
apply to Sudras, Karuturi Gopalam v. 


Karuturi V enkataraghavulu (7) is not 
correctly decided. Strange’s Hindu Lawf 
Edn. j(i826), Vol. I, bottom of p. 86 and 
top of p. 87, says, " among the Sudras the 
after-born son and adopted son share 
equally,” McNaghten’s Hindu Law (1865 
Edn.), Vol. I, pp. 70, 66 ; In Raja v. Sub~ 
barayya (5), tire question was between the 
iidopted son of one brother claiming against . 
thft natural son of another brother. 
Turner. C. J. and Multuswami Iyer, ' 
at p. 254, clearly acknowledge the author- 
ity of the Dattaka Chandrika. 

B&ramanund MahantUt' v. Krishna 
Glihran (11) relied on in Asita Mohon 
Ghosh Moulik v. Nirode Mohon Ghosh 
Moulik (10). Tliis last case came before 
tho Board in 1920, Asita Mohon v. 
Nirode Mohon (12), but the Calcutta judg- 
ment is very important, as it refers to a 
number of authorities. Sri Balusu Guru- 
lingaswami v. Sri Balusu Rummamlaksh- 
mantma (3) and Nagindas v. Bachoo (13). 

As to Karuturi Gopalam v. Karuturi 
V enkataraghavulu (7) 

[Lord Shaw. — ^Here w’e have ,a case 
which says that w'hon we get to iuherit- 
auce we should be guided by the para- 
mount authority of the Mitakshara.] ‘ 

I say this is a question of status, and 
not of inheritance. 

[Lord Buckmaste^w- Whether a per* 
son is an adopted son is a question of 
status, blit what he takes is a question of 
inheritance.! 

Sri Balusu Gurulingaswami r. Sri 
Balusu Rumalakshmamma (3) and Ivtth- 
, (3) h. R. 26 1. A. 1)3 at p/ 181 : s. o. 8 Q. 
W. N, 421 

(51 I. L. R. 1 Mas. 263 (1833). 

(7) I. li. B. 40 Had. 083 at .p. 686 ; C. 36 

M. h. J. 710 aai6J. 

(Ill 14 0. li. J. 183 (1684). . . . . 

(10) 20 0.W.N.60I *t.p«8Cl8a616). 

4tS)) L. R. 47 1. A. 140! «. ci.Ri; 0. W. V. 794 
. ■ ' {i920(, . , 

(18) L.B, 43I. A. 56),^ G 30 C. W. JT. 7<>il 

(1916);. v;„ 
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gama v. yLtchnui (4) establish the author- 
ity of Dattaka Chrfndril^. 

There is realty no conflict between the 
Mitakshara and the Dattaka Ghandrika. 
One deals more specifically with the case 
of an adopted son. I say that the Mitak- 
sliara does not deal with the case of an 
adopted sOn in the case of Sudra. Here 
we have a ibook j^Dattaka Ghandrika) 
which deals with the case of an adopted 
.^_^n among Sudras, and which has been 
acknowledged as an authority. 

ilfr. J. M. Parikh (following) : — ^The 
general rule jS that the adopted son suc- 
ceeds to an efiual share. The exceptjfons 
must be proved. The IMitakshara special- 
ly Ia 5 f 8 down that among the twic.e born 
the adopted son takes J. This is an ex- 
ception. But it mentions no such excep- 
tion in the case of Sndras. Nag'mdas v. 
Bachoo (13) lays down the j)osition of an 
adopted son. 

Where there is a conflict between 
Dattaka Ghandrika and Dattaka Mimansa, 
it is the Ghandrika that, is paramonnt in 
Madras. 

. The cases relied on in Karuturi Gopalam 
‘.V. -Karuturi VenkataraghavulU (7) are 
none of them cases of Sudras. The Bom- 
bay case relied on was reversed cn appeal : 

. Ragfiabanand v. Sadhu Churn (6) cited 
.there was* not jthe case of a Sudra, 

• this point was not touched. 

Afr. L. VeGruyther, K. C. (with 
. Messrs, BJddis and Dub4) for the Re- 
' Bpondents. '' 

* {fjORD Buckmabter. — Y ou need not 
t.ronble about the general accounts, but 
jyith the special items.] 

(4} L. B. 28 1. A. 168 at p. 161 ; c. 3 C. W. 

H.464(1899). 

: (6) ). Ii. R, 4 OaU m (1878). 

* , (7) I. Ib’B. .40 tfad. 68Z I 0. 28 L. J. 710 

(18) t; R. 48 1 A. 68 at p. 87V ■. 0, 2b 0. W. 

* N.tpSilflid). 


We have nfl evidenbe-^^al ^l^nilMtt or 
his wife was in possessum of st»ne of these 
funds. Evidence of the Defend^t is that 
the monies belonged to his yrife. There is 
other evidence as well. This is merely a 
question of fact. 

The manager of a family .has a perfect 
right to keep the money without interest. 
He cannot be charged for interest. The 
pfomissory notes do not prove that he got 
the interest. • All that the Gourt could de- 
cide was a partition of joint family pro- 
perty. 

• Secs. 293 and 294 of Mayne’s Hindu 
Law deal with the question of accounts. 
As to the share of the adopted son, the 
original authority is undoubtedly the 
Vecjps, Smrities, etc. Tlten we get the 
commentaries thereon, the Mitakshara 
and Dayahliaga. These are now the law. 
All the other cominemntaries like Dattaka 
Ghandrilia, etc,, are still merely com- 
mentaries. These cannot deviate from 
thft Mitakshara which prevails in Madras. 
Stokes Hindu Law, p. 440; also p. 420 
•vei’se 24 (Stokes). 

fLoRD Sraw. — ^Refers to p. 416, text 
16 (Stokes).] , 

Refers to p. 426, sec. 12, para (2). 
There is no special 'rule about Sudras, 
on this point except as provided by sec. 
12 ; Mayne para. 27 deals with the sources 
of Hindu law in Southern India. Of 
these I can place Itefore you two. Setlur’s 
collection of texts on Hindu Law of In- 
heritance at, p. 274, Ghap. X, para, 16 ; 
at p, 161. Stokes p. 301 (Dayabhaga). 
The,Mayukha (Stok^,' p. 66). All these 
take the same vibw. Again Stokes, p. 
618, Mayne, p. 16? sec. 16. All these 
are based on the texts of Eatyayana and 
Vashistha (cf Mayne, sec. 24) ; Mr. Sbama 
Gbaran Qarkar’s Vyavashta Ghandrika, 
p.' 169; the rule he lays down is that the 
adopted sbn might’ gbt an equal share in 
ceri;a.in circumstances. 



THE COT4CliTTA 

.^RxmitLi Pkbtuzu p. AtirinUii StiBBA%\ 

'■ ijljdBD Buckmaster. — T hat refeif^ to 
' ~“‘^pod sans ” and so seems to be xnere a 
rewafd for goodness.] ■ ‘ 

■ P. 269, whore he deals with a legitimate 
son. Stolces, p. 1)95, sec. 43; T);itthka 
Mimamsa, Flokes, pp. 657 and 660,,sec. 
82, i-efer to Siidras. 

Pefers to Ganga Sahai v. Lehhraj Singh 
114), CoUcclor of Madura v. Mootqo Rama- 
linga, Ramnad case (2), Sri Dalusu Guru- 
lingastcami v. Sri Balusii RumaMsh- 
mamma (3), Aygavn v. Nehyathalishi (8), 
Raghubanand v. Sadhu Churn (61, Giri- 
apa V. 'Ningapa (15)*, all Ojases rf Piidcas 
referred to in Kamturi Gopalain v. Karu- 
fiiri VenkataraghavuJu (7) ; only case to 
the contrary is Raja Vc Suhhantyn (5) : 
Rhagtcan Singh v. Bhagu'an Singh (4), 
Puttu Lnl V. Parbafi (16) and Ayyavu 
Muppanar v. Nclayathakshi (8). 

Ptoke’s Hindu Law, Daltaka Alimain&a, 
sister's son cannot be adojded^ .p. 659. 
Mitakshara (p. 426, Stokes) and Mimamsa 
(p. 659, Stokes) compared. ^ • 

<jho.se’s Himln Law, pp, 712. Rrkti- 
X. Lakhpaii (17).^ Authonticily is ques- 
tioned in this oa-se. Hat taka Alirnamsa, 
p. 595 (Stokes). Mimara.sa says in terms 
that the rnle is ap))licablc to Rudra (Rtokes) 
pp. 588 and 502, sec. 29. Afayne, sec. 
250, Vjantama, (Racred Books of the East, 
Vol. TT, p. 229). 

(2) 12 M. I. A. 397 (IsfiS). 

' (3) Ii. B. 20T. A. 11% at pp. 129, 130-142 

■. c. 3 0. W. N. 427 (1809). 

(4) Ii. B. 26 I. A. 163 at p. 161 : a. c. 3 C. W. 
N. 454 (1809). 

(6) I. Ii. B 7 Maa. 763 (18.S3). 

(6) I. Ii. B. 4 Oal.^425 (1878).' c 

(7) I. Ti. B. 40 Mud. 632, 088; s. c. 29 M. L. 

J. 710 (1916? . ' 

(8) 1 Had. H. C, B. 46 (1862). 

J(14) I. L. B. 0 All. 263 at p. 822 (1880). . 

'(151 I. Ii. B. 17 Bom. 100 (1892). 

(10) L. B. 42 I. A. 135, 101 : a. c. 19 0. W. N. 
841 (1916). 

(17) 20 C. W. N. 19: a. c. 20 0. 'h. 3. 310 
(1914). - 


WEEK'!;! NOTES. fVot. XXVT. 

i.Anu. 

The only thing against me is this verse 
in Chandrika; it is not founded on any of 
the Srarities, etc. Case recently before the 
Boards where they Avere two brothers and 
one had an adopted son and the o'her a 
natural 'son, in a case of partition. The 
Board decided that the adopted son repre- 
.sented his father. Raja v. Subharaya (5) 
was referred to. 

Mr. A. M. Dunne, K. C., in reply. As 
regards accounts, see Abhoy Chandtp. 
V. Peart Mohon (18). I have prov- 
ed that intei’est has been . received. 
The ^ authority of Dattiika Chandrika 
hat^ ah-eady been dealt 'with by th-s 
Board as well as (he Calcutta High Court. 
Tn the case in Asiin Mohon Ghosh Moulik 
V. Nirode Mohon Ghosh Moulik (10', 
the whole matter has been considered. 
One must not look at it from the .Madras 
Court’s point of view only. Mitakshara is a 
commentary only. I( is a commentary on 
Vajnai'alkya,. a succesror of Mann. But 
this general te'xt is neither in Yajiiavalkya 
nor in Afann, bn,j! is taken from (lantama. 
The only conflict, if any, is between these 
two commentaries, the Mitakshai’a and 
Cliandrika. The dissenting judgmeiit of, 
Banevji, J., differing from Sir -John Edge 
in Bhagwan Singh v. Bhagwan Singh (19) 
came to lliis Board in Bhagtean Sin'gh v. . 
Bkagican Singh. ii). , 

Battaka Chandi’ika .is referred to in, 
Balasu v. Balasu (3). 

Mitakshara, p. 420, Stokes. Daltaka. 
Chandrika, p. 647, Stokes. Yajnavftlkya, ' 
Mandlik’s Chap. II, p. 219, 'West §nd 

(?) K B. 26 1 A. 118 «(: p. 131 J $. c. 3 0. 1^. 

K. 427 (1899). 

(4) L. B. 26 t. A. 168 at p. 161,; s. v. 3 C. W. 

N. 464.(1899). 

(6) I. Ii. R. 7 Mad. 263 (1888). 

(10) M G. V. K. 901 (19ii9i . 

.t>8) 8 Beng. L R. 847 (F. h.lOSm - ' 

41?^ I. la B, 17 All. 294 (ii, m 11#5). V 
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Buhler, p. 868, p 358 (Translation of 
Manu). 

[Afr. DeOruylKer. — ^This would be con- 
trary fo Veeramittodaya.] 

• Their Lordships’ Judgment was deli- 
Tered by 

Sir John Edge. -These appeals raise a 
question of great and far-reaching import, 
ance with regard to the rights of succes- 
sion in the Presidency of Madras, bflt this 
is associated with a series of relatively un- 
important matters relating to questions of 
accounts that have arisen in these circumj 
stances.' * * 

The first Plaintiff in the suit, who i.s 
the first Respondent to each appeal, was 
the manager for many years of a juint 
family estate which appears greatly to 
liave prospered under his care. Distrust, 
however, arose, and was apparently well 
justified, as to his dealing with certain por- 
tions of the estate, and elaborate enquiries 
were set oh foot outside the Courts for the 
purpose of ascertaining what the true posi- 
tion was. Thi.s first Respondent — uneasy, 
it is asserted, as to the prospect of pro- 
ceedings being brought against him as the 
result of these enquiries — instituted pro- 
ceedings himself, to which the Appellants 
.W'ere parties, alleging that they also had 
been in custody of part of the joint family 
estate, alid asking for accounts and con- 
sequential relief, tS‘ which demand among 
other answers, R claim , was. put forward 
that the Plaintiff should, render an account 
of the joint 'family properties and his 
^taanagement from 1898 onwards. The 
queetiops associated with thqse claims 
have, been before the Subordinate Judge 
and before the ^igh Court. Both these 
Courts .r^i^d the claim for the general 
g^unt .and. decided the various questions 
ih;i8^ :that;W^e raisied <m the accounts. 

the dispute to the rights of 
'am^essioai ^ eltiina ,fop the geineral ac- 


count and the following items only are Iho 
subject of these consolidated appeals ; 
First, the Appellants say that the Plaintiff 
should pay interest at 9 per cent, on the 
moneys misapplied in accordance with 
the direction of the Subordinate Judge, 
this direction being overruled by the High 
Court, who reduced it to 6 per cent. ; 
secondly, they assert that the High Court 
.was wrong in deciding that certain items 
of Sell. B jind Sell. C of the Supplement 
Schedule B were the joint property of the 
family ; and finally they assert that tho 
High Court was wrong in excluding from 
the items on which interest was payable a 
sum of Es. 7,000, ivhich was the subject 
of a promissory note held by the Plaintiff. 

With r^ard to the claim for the general 
account, this has been refused by both 
Courts. The High Court based their deci- 
sion upon the ground that all tho items 
in resect of which the Plaintiff was alleg- 
ed to have been guilty of mi.scouduct had 
Jiecn investigated and set out in the 
schedules which were bqfore the considera- 
tion of tho leamod Judge, who had dealt 
with them item by item as appeared in 
his judgment. They continue in these 
words : — 

‘ What more codld be done, even if wo 
direct general account.^, it is difficult to 
see. • 

Tfieir Lordships are entirely in agree- 
ment’ with this view'. The learned Sub- 
ordinate Judge himself stated that it ap- 
peared that all iwssible items of collection 
by tbe first Plaintiff had been proved as 
fw as possible by* the indefatigable energy 
of the Defendants'Nos. 1 and 3. He also 
•^ded that he thought delay was a good 
reason for refusing the claim. Their 
lordships think that tho High Court 
rightly interpreted the judgment of tli© 
Subordmate Judge, and that in substance, 
if nok in actual words, both Courts have 
decided that in effect the account asked for 
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been taken and that it would 
'- dbe prolongation of litigation and 

^as'te Of cost if a further account were 
c^ered. This conclusion is the one at 
tvhich their Lordships have themselveii 
arrived, and (hey therefore think that upon 
this point the api^eal must fail. 

With regard to the interest, the matter 
•can be briefly dealt with. The ^H'gh 
Court have considered that 6 percent., 
simj)ie interest is suffici^t. It ’vould re- 
quire very special and unusual circum- 
stances to induce this Board to vary such a 
decision, which rests uifon discretion, even 
though in this matter the view of the High 
Court differed from that of the Subordinate 
Judge ns to the way in which that discre- 
tion should be exercised. Bul^they may 
add that if the matter were one upon whibh 
an independent judgment was required, 
they think that the judgment of the High 
Court was correct. 

As to the items claimed by some* of ihe 
Defendants as separate propei’ty this de; 
pends upon evidence and the Courts have 
differed as to its effect. The'r Lordship.i 
think that the judgment of the High Court 
is correct as to its interpretation. The 
first Defendant atiserts that the juoperty 
was boitght with moneys belonging to h's 
wife, and he accounts for these moneys by 
stating : — 

. “ M.V mother-in-law gave property to my 
wife just before her death. My wife told rue 
of her gift of property to ‘her. I was not 
present at the timie.” 

And this is supported by the evidence of 
the * Defendant’s brother-in-law, wliose 
evidence is in these terms ' 

o 

“ My sister sold away her husbajid\ 
properfties to which she succeeded. No ; she 
obtoin.ed 4 aci^s from her husband’s family 
fof maintenance. She also purchased 10 
Subsequently .she sold away alj the 
of land.” 

..■93i'ei wife was not examined to support 
the claim. It appears that the learned 


Subordinate "Judge based his judgment 
upon the view that there was nothing im- 
probable in the Defendant’s wife having 
inherited the amount necessary for the- 
purchose of the property. That would be 
a potent reason if there were substantial 
evidence to show that such inheritancie had 
in fact been acqtiired. In their LordsMps’^ 
opinion such evidence is not forthcoming, 
and they think upon this point also the 
judgment of the High Court is correct, . 
though it is liable to be misunderstood 
from the form of the judgment, which 
•suggests as a reason that the first Defend- ' 
ant’s sfory was contradicted one of his 
own witnesses .whose evidence was inad- 
missible. This w’bnld apparently leave tKe 
first Defendant’s story unchallenged, but 
in truth his account was never siifiiciently 
substantiated, and for this reason . that ■ 
claim fails. 

With -regard to the last’ matter of the 
Rs. 7,000, it is extremely difficult to ex- 
tract the reasons why the High Court dealt 
with this sum differently from other 
amounts which appear in the same ac- 
count, though in fact it was added as, an 
additional item. There is, however, 
nothing to show their Lordships that it 
was so dealt with by the first Plaintiff as 
to vender him liable to account for any- 
thing more than the actual interest that 
he received Upon it ; but to this extent' he 
is accountable.. 

Their - Iiordships desire once more to 
repeat the warning they haye often given 
against; attempting to apply without quali; ' 
fication in ludia the rules aippHiS^Ie 
strict accounts between trustees atiid cestuig 
que trusts that efxist in this cbunt^iy, be- 
cause in truth there are a 
fiduciary relationships in India to ^hich . 
these rules cannot ini their 'totirsty s^jsj. 
This does Hot rpean thit brctoliiof 
lished duty Should^ ^bC; fess' eeversly 
with in' India than thS^.'ccittHtry./b^ 
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that there are fiduciary relationships 
which do not involve all the duties which 
are imposed updn trustees here. The 
ofiice of manager of a joint family estate 
affords an illustration of this difference. 
In the absence of proof of direct misappro- 
priation or fraudulent and improper con- 
version of the moneys to the personal use 
of. the manager, he is liable to icsount for 
what he received and not for wliat he*ought 
to or might have received if the moneys 
had been profitably dealt with. Their 
Lordships cannot find in this case any- 
thing to' render the first Eespondent liable 
beyond the extent to which they h?ive re- 
ferred. On this point also, except to the 
extent above mentioned, the Appellants 


is an important one, and is by no means 
an easy one for this Board to decide. The 
question depends on a text of the Dattaka 
Chandrika and on the authority to be 
allowed in the Presidency of Madras to 
that text. 

So far as ancient' texts and recognised' 
Sanskrit conimoutaries on tiindu law 
,are edneerned, the earliest authority for the 
proposition^ that amongst Sudras an adopt- 
ed son, on a partition of tho property of 
the joint family, shares equally with a 
legitimate son of Mie adoptive father, bom 
subsequently to the adoption, is that of 
the Dattaka Chandrika. In sec. V of .the 
Dattaka Chandrika (“ Hindu Law Books ” 
edited by W'tiitley Stokes, 1805) which 


fail. 

The next question which it is necessary 
lo consider is that wdiich is raised by the 
second of these two consolidated appeals 
in which the Defendants Arumilli 
Bamanna and his three sons, Arumilli 
Bagavudu, Arumilli Venkataratnan and 
Arumilli Subbarayadu* are the Appellants, 
and the Plaintiffs are the Bespondents. 
The parties are Sudras and belong to a 
family of Sudras, of tho Presidency of 
Madras, which in general is governed by 
the law of, the' Mitakshara. Arumilli 


dtals with “ Ihe succession by inheritance 
of adopted sons lineally and collaterally,” 
the commentator, after referring to rights 
of members of a Hindu joint family gene- 
rally fo share in a partition of the family 
property, said : — 

“ 2Sr. The mode, however, of partition 
between ihe son of the wife, the son given , 
and the rest and the legitimate son, which 
has been propounded in what preceded, 
does not apply to the Sutlra tribe.” 

After some furihor observations, the 
commentator further said : — • 


Bamanna was, as lias been concurrently 
found bjf the Courts below, adopted by the 
Plaintiff, Subbarayadu, as his son when 
that Plaintiff was childless. Bamanna 
was by birth a son of Veokiali, who was 
a brother of that .Plaintiff. After 
*]^inannA had been adqpted that Plaintiff’s 
^ns. Barn^murti and Periah, wlio are re- 
i^pMiTely :^e second and ihird Plaintiffs, 
w0re and the question to be oonsider- 
Becbnd of these .two app^8''is 
f ^ the S^re . oaste.in the P|:bbI- 

^ Madras lin adopted kqn oq. ptufti- 

b(qn sub- 

^ que^imi 


” 32. Accordingly, the text subjoined 
musl be construed as referring merely to 
Sudras. ‘ A son given being thus adopted , 
if by any chance, a legitimate son should 
be bom let them be equal partakers of tho 
father’s estate.’ So also in the following 
text, the equal participation of all lawfully 
begotten Sudras liaving been first pro- 
itpounded, ihe succession to equal shares of 
the other sons likewise is subsequently 
declared by the sentence (‘ if there be an 
bunded -sons ’ ) occurring therein . ‘ Por 
a Sudm is ordained a wife. of his own class 
and ..no ' other. . Those begotten on her 
' shall have equil shares; if there be alt 
hundred ions (the same mode of partition' 
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. shall obtain)!’ If the sentence in quesl^' William Macnughten says that they are 

he referred to the real legitimate sonon^, respected all over- India; but that when 

the position contained in it being obtained they differ the doctrine of the lalter is 

• •• from what preceded, its repetition would adhered to in Bengal and by the southern 

be unmeaning.” ' Jurists, while the former is held to be the 

For those statements as to the right infallible giiide in the Province of Mithila 
amongst Suciras of tlie adopted sou to share and Benares. ’ ’ 


equally on partition with the subsequently 
* • born legitimate son of the adoptive father,, 
the author of the Dattaka Chjiindrika did 
not state who his authority was. He 
quoted a text from Vriddha Gautama to 
the, effect ' that an adopted son and an 
after-born son share equally, vvhlch is not 
accepted by the Courts in India or by the 
followers of the Mitakshara or by the 
followers of the Daya Bhaga as a coirect 
statement of the law apidicable to :7ll 
Hindus, and drew his inference that it was 
applicable to Sudras from texts which do 
not propound any such proposition, and, so 
far as their Lordships understand ‘them, 
do not suggest the conclusion expressed ot^ 
this subject by that commentator. ‘ 

The Dattaka Ohandrika has been treated 
by the Board as a high authority. As 
early as 1816 Loi'd Kingsdown, thea Mr. 
I’emberton LeighT in delivering the judg- 
ment of the Board in Byngama v. Atchama 
(1), in reference to the Dattaka Cliandrika 
and the Dattaka AlimaiUsa, said : — ” They 
ore written on the particular subject of 
adoption; they enjoy, ae we understand, 
the highest reputation throughout India.” 

In The Collector of Madura v. Mootoo 
Bamalimga Sathupathy (2), which was an 
appeal from the High (lo^urt at Madras, Sir 
James C!olvile,'in delivering the judgment 
of the Board, referring to the l>attak% 
.Mimanrsa and the Dattaka Chahdrika, 
aa^ ; — ” Again, of the Dattaka Mimamsa 
^^apda Pandita, and the Dattaka Chan- 
; Davanda Bhatta, two Treatises on 

;^|m'.:^rtictilar Subject of adoption, . Sir 

'' man LA.ifttp.e7(iaM>. 

(3) 18 V. I. A. 397 at ^ 4S7 (1S6S). 


It has since then been ascertained that 
Davanda Bhatta was not the author of the 
Dattaxa Cbandrika. Sir James Colvile, in 
the passage above quoted, was referring to 
the authority of the work itself. 

^ In Sri Balusu GuruUngasicatni v. Sri 
Balusu^ttmalakshtmmma (3>f which was 
an apfteal from the High Court at Madras. 
Lord Hobhouse'in delivering the judgment 
of a Board consisting of himself. Lord 
Macnaghten and Sir Kichard Couch, feid : 
” The date of the Dattaka Chandrika is not 
certain ; but it is at all events very much 
later than the Smritis, and it stands only 
on the footing of a work by a learned man. 
Messrs. West and Bhuler in theii' valuable 
work on Hindu law, 8rd ed., p. 11, speak 
thus : ‘ The Dattaka Mimamsa and the 
Dattaka Chandrika, the latter less than the 
former, are supplementary authorities on 
the law of. adoption. Their opinions, 
however, are not considered of so great 
importance but that they may be set aside 
on general grounds in case they are oppos- 
ed to the doctrines of the Vyarahava 
Mayukha Oi^ the Dbarmasindhu and 
Nimayasindhu.’ This is spoken with 
special reference to Bopibay and Western 
-India. . But bot^ Wdt^ have , had a. high 
place in the estimation of Hindu lawyers' 
in all pa];|8 of India, and having ha^ tlm 
advantage of being translated into ‘ 

at a (xunparatively early ^jnod, har% in-, 
creased tlieir authority during, the Briti^ * 
role.. TheirLord9bips.<»nn0t ednenr with . 
Knox, J., in sayir® fliat; ^eir. auth^fy" 
is open : to examingj^&i, vOi^ana^ 

^ : w. jr. . tt'.-:!. . - ■ - 
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criticism, adoption or rejection like any 
scientific treatises on European jurisprur 
dence. . Such treatment would not allow 
for the effect wh;ch long acceptance of 
written opinions has upon social customs, 
and it would- probably disturb recognise 1 
law and settled arrangements. But, so 
far as^ saying that caution is required in . 
• accepting their glosses where they deviate 
.ftqm or add to the Smritis, their Lord- 
ships are prepared to concur with the 
learned Judge.” 

•In Bhagtoan Singh v. Bhagwan Singh 
(4), which wa'^an appeal from the High 
Court at Allahabad, Lord Hobhonse *111 
delivering the judgment of a' Board con- 
sisting of himself, Lord Macnaghten, Lord 
Morris and Sir Hichard Couch, in referring 
to the Dattaka Mimamsa and the Dattaka 
Chandrika said : If there were anything 
to show that in the Benares School of Law 
these works had been excluded or reject id, 
that would have to be considered. But 
their authority has been affirmed as part 
of the general Hindu law, founded on 
Smritis as the source from wlience all 
•Schools of Hindu Law derive their pre- 
cepts. In Doctor Jolly’s Tagore Lecture 
of 1883, that learned writer says : ‘ The 
Dattaka Mimamsa and Dattaka Chaedr'kt. 
have furnished almost exclusively the 
'scanty basis on which the modern law of 
adoption has been based.’ Both works 
have been received in Courts of Irw, in- 
cluding this Boardj as high authority. 
Lord' Eingsdown’s words iji. Bangatnfl ■ v. 
AtetuMoL (1) haVe alteady been quoted and. 
those ofiSir- Jaihes Ckdvile in the Asase of, 
of Madura v. Mootoo fiama^. 

SatKupath’if 'iQ). As' has been, said,' 
••Si/^Jsmto' Colviie quotes with ksaenl the 
op^lem <rf;Sir Wdliazh Maqnaghten, that 

(Ik iij irriv L.siit &t > (isw). ' 


both works are^i^lMWted all over India, 
that when they differ tlie Chandrika is 
adhered to in Benga.1 and by the Southern 
jurists while the Mimamsa is held to be 
an infallible guide in the Provinces of 
Mithlla and Benares. To call it infalliblt' 
is too strong an expression, and the esli- 
mates of Sutherland, and q/ West and 
Buhler, sdem nearer the true mark : but it 
is clear that both works must be accepted 
as bearing higfi autDority for so loirg a 
time that they have become embedded in 
the gen^l law.” . 

’There can be no doubt that the Dattaka 
Chandrika has been for long and still is 
accepted in the Presidency of Madras ns a 
treatise on adoptidh of the highest author- 
ity. dt is not primarily a work dealing 
with rights of inheritance or with rights of 
coparcenary in property acquired by birth 
or adoption, but it does necessarily deal 
with such*subjects as the occasion requires. 
It is not known who was the author of the 
Dattaka Ohandrika, and 4he doubt as to 
its. authorship makes it inlpossible to fix 
with any certainty the date when it was 
written, but it is believed to be an earlier 
work than the Dattaka Mimamsa, which 
was written by Nanda Pandita, who is 
knpwn to have lived a1)out 300 years ago. 
When the Dattaka Chandrika was first 
accepted in Southern India as an authority 
on the law of adoption, it would probably 
be impossible no\i^to ascertain. It, how- 
ever, appears to their Lordships that it 
does not necessarily follow from the fact 
that the Dattaka Chandrika has been long 
accepted in Southein India as a high 
aqlhority on the law of adoption that com- 
, mejqte ®nd propositions, apparently then 
noyel, contained in it, if not based upon 
.ancient , texts which can with some cer- 
; tajp;t7 he. identified, have been accepted by 
the 9indu8 of Southern India as part of the 
law, . If thus becomes necessary to 
'"jteceriain, if ppssibre, wjiether the rule pro. 
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pounded for the hrsi time, it is belieireiii, in 
paras. 29 Rnd 32 of sec. 5 of the .Dattaika 
Chandtika, which have been quoted above, 
ever was accepted and acted upon by the 
Hindus of the Presidency of Madras as 
Hindu law. 

Afr. W. Macnaghten in his “ Piinciples 
and Precedents of ITindn Law,” which 
was published at Calcutta in 1829 aud is 
a recognised authori|;y on Hindu law, said 
at p. 70 of Volume I : ‘‘Where a legiti- 
mate son is born subsequently to the adop- 
tion, he and the‘ son adopted inherit 
together, but the adopted son take.s one- 
third, according to the law of Bengal, and 
one-fourth, according , to the doctrine of 
other Schools. ” In a note to that passage , 
Afacnaghten stated : ‘‘It is laid down in 
the Dattahachandrika that in the case of 
Sudras, if a legitimate son be subsequently 
born, he is entitled to an equal share only 
with the adopted son, and fh s rule pre- 
vails* accordingly in the Southern ePro- 
vinces.” 

It has been suggested, in ivfe oice to his 
note which has been qu .ted, that Air. 
William ATacnnghten, w’hcn he wrote liis 
book, had no' special knowledge of the law 
affecting Budras * in the Presidency of 
Aladras, but even if that suggestion is 
well founded, it cannot be suggested that 
Sir 'Thomas Strange, when he wrote his 
well-known book on Hi^dn law, which was 
published in 1830, did not know what was 
the then accepted law in the Presidency 
of Aladras as to the rights of an adopted 
son amongst Sndrnsr. . Sir Thomas Strange 
had been Chief Justice of Nova Scotia; 
he commenced hiq jv.dicial expeprienCe in 
India in* 1798, when he was appointed 
Recorder of ATadras, and become a -cele- 
•brated Indian jurist. He was Chief 
i^qstice of the Supreme Court at APidras 
from 1800 until 1817. At page. 99 of 
Vedume 1 of his ‘‘ Hindu Iiaw ” in refer- 
WC 9 to the right of inheriting on the death 


of a Hindu father, Sir Thoinas Strange 
stated ; — “ Among Sudras in the same 
oveirf rthe death of th“ fa^^her), the after- 
born son and the adopteii son share equity 
the paternal estate,” That statement 
was doubtless based on, the text of the 
Datfaka Chandrika which has beet) quoted. 
Sir Thomas Strange knew that aoeording 
to Hindu law as applicable to the twice-’ 
bom classes, the share to W'hich an adopted 
son would be entitled on partition would . 
be less than the share of the legitimate 
son born to the adoptive father subsequent- 
ly fo the adoption, and h^ would not have 
stated that amongst Sudras those sons 
would take equal shares if from his judxial 
experience in Aladras he had any doubt 
that the rule propounded in the Dattaka 
Chandrika had not been accepted and acted 
upon in the Presidency of .Aladras. 

Tlie earliest reported case in the Presfc 
dency of Aladras, so far as their Lordships 
are aware, in which this question as to the 
right amongst Sudras of the adopted son 
to share. .equally in the property of a joint 
family ■mlh the subsequently bora legiti- 
mate son of the adoptive father was men- 
tioned, came on appeal before the High 
Court at Aladras in 1883. In that case 
[Raja V. Subbaraya (5)] , the Plmetitt etied 
for partition and to recover^from the De- 
fendant ohe-balf of certain movable, ahd 
' immovable properties on the ground that 
he Was an adopted son. of the deceased un- 
divided brother ef the d'eeetused father of 
the Defendant. The parties -were Budme, 
and the Defendant contested' that the 
Plaintiff was entitled to one-fifth only 
the estate, and that he, the Defendant, 
was entitled to four-fifths unde?' the 
Hindu law. In that ciase Turner, O. J;,' 
and Aluttuswami Ayyar, J., on appeal, 
delivered the following jndgrpent 

‘‘ There is no vahd.ground fiw the con- 
tention that if the ‘t|§^jon he proved, the 

(fi) 



Vot. ixyt.] OALotjTTA ,'i^EKLl^ h 

ABUUII.U PESBAZTT 0. AbUMIUiI SxJBBABiXADIb 


Plaintiff should take but a fifth share. By 
representation the aidot>ted. son takes, the 
share which his adoptive father would be 
entitled to take on partition. With all de- 
ference to the autb[ority of the High Court 
of Calcutta in Hctghubanund Doss v. Sadhu 
Chum . Doss .(Jd), . .we doubt whether the 
passage in Battaka Chandrika, sec. 5, 
para. 26, even with the addition suggest- 
ed, . been , correctly interpreted. If 
there be such a special rule, as' ia suggest- 
ed,* it is not applicable at all events to 
Budras, among whom the adopted son is 
declared entitled to take an equal share 
with a legitihj^ son who is born dhb- 
sequently to the adoption. We agree 
with the Judge that the Plaintiff would 
take his father’s share, a moiety, if he 
were really adopted.” 

It has been objected, aud correctly, 
that the dictum in that case that amongst 
Sudras an adopted son is entitled to take 
an equal share on partition with a legiti- 
mate son born subsequently to the adop- 
tion, was not necessary to the decision of 
the appeal then before the ‘Madriis Court, 
and that the opinion on that Object ex- 
pressed by Turner, C. J., and Muttu- 
swami Ayyar, J., must be regarded as 
obiter. Nevertheless it was the opinion 
of the then Chief Justice, of Maira-f, who 
was an able and careful lawyer, and of 
Mr. Justice ^uttuswami Ayyar, who was 
a ‘ member . of a Brahmin family of the 
Madras Presidency, and who earned . tor 
hSms^ the .well-de^drved reputation of 
b^pg one of ^ most aoobippliahed and 
reliaBIe lawyers m In^ in cases involving 
a knowledfii of Hh^n law. ^hat o|^on 
,lie«U!n^. Jui^eSf although strictly 
it t^ obit^. diotura,. w|e deserving of 
reiE^^, .and wfts ptobai% expressed in 
misw^. ^ spine argument of counsel in the 
case. *H the. propounded in the 
BattAlea Chandrika Sudras 


the adopted son and the subsequently bom 
legitimate son shared equally had been 
seriously questioned in the Presidency of 
Madras, it is impossible to believe that Mr. 
Justice Muttuswami Ayyar should in 
1888 jnot have been aware that the rule 
had not been accepted and acted upon in 
that Presidency as correct. 

The next reported case relating to 
Sudras in the Madras Presidency, of 
which their Bomiships are aware in which 
the rule in question here of the Dattaka 
Chandrika was considered, is that of 
Kiiruturi Gopalam v. *Ktiruturi Venkata- 
raghavulu (7), which came on appeal 
before the High Court at Madras in 
1916. In that (#i8e the parties were 
Sqdras, and the Plaintiff, who was the 
Respondent to the appeal, hatl been 
adopte<l ill 1898 by one Venkana, a 
Budra, who died in 1 902 leaving him sur- 
viving tlie^ Plaintiff, the first Defendant, 
who was the legitimate son of Venkana, 
born*to him subsequently to the adoption 
of the Plaintiff, and his widow, who was 
the uatm-al mother of the first Defendant, 
and was the second Defendant. During 
the minority of the Plaintiff and the first 
Defendant, the widow managed the estate. 
The Plaintiff attained majority in 1907, 
and brought the suit in 1910 for partition 
and delivery to him of half of the family 
estate, alleged mismanagement of the 
estate by the widow,and misappropriation 
By her of portions of the estate for the 
benefit of the first Defendant, and claim- 
ed. an account. The first Defendant, 
through his mother • as his guardian, 
pleaded, amongst othe^ things which are 
not material to the question to be con- 
sidered here, that the Plaintiff, as an 
adopted son, 'was entitled only to a fifth 
'shato o| the estate, and that he, the first 
Defmnlant, was entitled to the remaining 
(t) I. P. B. 40 Uad. ess ; f! c. 29 K. h. J. 7IQ 
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four-fifths. The suit was tried by A. 
Bambamurti Ayyar, a Hindu, the then 
Siibordinatc Judfjf' of Eijahmundry, who 
decreed to the Plaintiff a half share in all 
the family p''(perties, and finding that 
there had been malversation of thcestatc 
by the second Defendant for the benefit 
of the first Defendant, made a decree for 
restitution. • 

I 

It is to be observed Jhat the learned 
Hindu Subordinate Judge, who tried that 
suit in or after 1911, must have believed 
that in the Presidency of Madras the rule 
of the Datt'iki Chandrika, that amongst 
Rudras an adopted son was entitled to 
share equally on a partition with tlie sub- 
'.oc|Uon(lv bom legitimate son of the adop- 
tive father, was the rule to be applied in 
the Presidency of Madras in cases in which 
the parties w’ore Rudras. The appoil 
from thiit decree ot the Subordinate Judge 
of Rajahmundry came before Wallis, 
C. J., and Reshagiri Ayyar, J. Se^hagiri 
Ayyar, J., wrote the jud^fment, with 
which Waliis, C. J., concurred. The 
learned Judges of the High Court held 
that they were not bound by the opinion 
on the question of the right amongst 
Sudras ot an adq,oted son to share equally 
wdth the subsequently born son of the 
adoptive father in the property of the joint 
family which had been expreasSd by Tur- 
ner, C. J., and Muttuswami Ayyar. J., in 
Raja v. Subbaraya (^) on the ground that 
the opinion was obiter and on the ground 
that the attention of those learned Judges 
had not been drawn to the case of Ayyavu 
Muppanar v. l^elayathakshi AmnnU (8), 
and having considered some aucieuji texts 
and the Mitakshara came to the conclusion 
that the rule propounded on this subject 
in the Dattaka Chandrika was not binding 
^n them and that the dictum bas^ on 

(b) 1 . 1 . Uad. 288 (1888). 

(8) lUad. H. C.R. 46(1888). 


the authority of the Dattaka Chandrika 
should not be followed. 

As the reference in the judgment of 
Reshagiri Ayyar, J., in Karuturi Gopahm 
V. Karuturi Venhataraghavulu (7) to the 
decision in Ayyavu Muppanar v. Nela- 
yathakshi Ammal (8) suggests that if that 
decision had been brought, in 1883, to the 
attention of Turner, C. J., and Muttu- 
fiwami_ Ayyar, J., in Raja v. Subbaraya 
(5), they would not have expressed the 
opinion that amongst Sudras the adopted 
sun is entitled to take an equal share with 
a legitimate son who is born subsequently 
to the adoption, it is necessary to consider 
(hat case. The case of A yyavu Muppanar 
V. Nelayathakfthi Ammal (S) came on ap- 
peal to the High Court at Madras in 1862. 

The parties to the suit were Hindus, but 
it does not appear whether the parties were 
Rudras; all that is stated is that "the 
parties were of a class not strictly bound 
by the requirements of the Hindu law'.” 
Probably they were Sudras. The Plain- 
tiff had brought his suit for one-fourth of 
the estate of Ayyavu Muppanar, deceased ; 
the Defendant, a minor appearing tlircugh 
his mother as guardian, was a son of 
Ayyavu Muppanar, born after the adop- 
tion. The main questions considered 
'v^ere whether the adoption had in fact 
been made ; whether if ma^e it was a valid 
adoption; whether a son, adopted or be- 
gotten, could claim maintenance until put 
in possession of h^ share of the ancestral 
estate ; and w'hetber as against an adopted 
son suing for bis share of the ancestral 
estate the law of limitation does not begin 
to Vtin Until the allotment of Such sbare 
has been demanded and refused. ‘The 
question as to whether the adbpted son was 
entitled to more than one-fourth sharb dbes 

(6) 1. U B. 7 Mad. 268 (1888). 

(7) I. B. 40 Mad. ^8 ;*■. 0. 28 K. L. 3, 710 
(i»»l6», 

(8) 1 Mai. %. 0M(f|48 (1868). 
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not appear to have been raised w consider- 
ed. Strange and Prere, JJ.,, considered 
Chap. I, sec. 11, para. 24, of the Mitak- 
share and decided that the estate should 
be divided ihto five portions of which the 
begotten son should have four and the, 
adopted son one. The Dattaka Chandrika^ 
was not so far as shears alluded to. 
,Even if it be assumed that the parties were 
Sudras their Lordships are unable to re- 
gard that case as an authority on fhe ques- 
tion which was before the High Court at 
Madras in Karuturi Gapalam v. Karuturi 
Venkai^raghavtdu (7) and which has. to 
be consic^red in this appeal. 

In the present case, the subject of this 
appeal, the suit was brought in the District 
Court of Godavari on the 26th November, 
1909; it was transferred to the Court of 
the Subordinate Judge of Bajahmundry. 
The Subordinate Judge who tried the suit 
was A. Sarabamurti Ayyar, and he deli- 
vered his judgment in it on the ISth 
December 1913. There were six issueet 
framed, but the material question so far 
as the second of these appeals is con- 
cerned relates to the share to which the 
adopted son and through him his sons 
were entitled on partition of the family 
property. The Plaintiffs were Arumilli 
'Subbarayadu and his two minor naturally- 
bom sons. The Defendants Nos. 1, 2 and 
3 were sons of Venkiah who had been 
the <mly brother of the Plaintiff Arumilli 
SubbarByadn ; Defendant No. 6 was a son 
to Defendant No. 1 ; Itefendant No. 6 was 
a son of Defendant .No. 2 ; Defendant 
No.;' 4,' was the adopted son of the 
l^laintiff Arumilli Subbaray^u, but was 
described in the plaint as a son o' Venkiah^ 
'and Defend,ants Nos. 7, 8 and 9 were the 
nifhor sons of Defendant No. 4. The 
' dtber Defendant are immateriri so fa^ ds^ 
the sepemd. of ;thefe. tyro' (H>n8oUda^ ai^ *' 
(7) it. k s. to vm. 6A rt. 0 . 9» M, Ib X 

|0(aeis).. 


peals is concerned. In the plaint the 
adoption by tlie Plaintiff Arumilli Subbara- 
yadu of Arumilli^ Bamanua, Defendant 
No. 4, was ignored, and it was alleged in 
the plaint that the " Plaintiffs are entitled 
to a half-share in the entire family pro- 
perty and the Defendants Nos. 1 to 9 are 
entitled to a balf-share.” In the written 
statement of the Defendants Nos. 1, 2, 3, 
5 and C it was alleged that the Plaintiff 
Arumilli. Subbarayadu had adopted the 
Defendant No. i, A. Bamauna, as his son 
in 1896. In the written statement of the 
Defendants Nos. 4, 7, 8 and 9, who are 
the Appellants in the second of these con- 
solidated appeals, it wus alleged that the 
Plaintiff Arumilli Subbarayadu had adopt- 
ed the J^)el'endant , No. 4, Arumilli 
Bu manna, in 1896 and tliat as an adopted 
son lie was entitled to an equal share along 
with the Plaintiffs. 

The fact and the validity of the adop- 
-tiorf were disputed, but the Subordinate 
Judge, on tiie clearest evidence, found that 
the 'adoption was proved and was valid, 
and having so found 'that issue he in tho 
thirtieth paragraph of his judgment re- 
corded bis finding as to the share in the 
family property which the Defendant 
No. 4 as an adopted son in the Sudra 
family was entitled to, thus ; — . 

“ 30. As regards the share to which the 
fcAirth Defendant should be entitled ac- 
cording to law, there is practically no dis- 
pute. The fiarties belong to the Sudra 
caste and the law is clear that amongst 
the Sudras the adopted son shares equally 
'with the 8ubse(|ueut born Aurasa sons 
•£see Raja v.^ Subbaraya (5) and Rama- 
aami v. Sundf^rlingasami - O)]. Thus, 
the first Plaintiff’s branch consisting 
df Plaintiffs Nos. 1 to 3 and the fourth De- 
fendant will have to divide amongst them- 
-aelves a half share of the. family property 

(6) LIi.&.71bll.SW{188ii). 

' ’ (S) t & «. It 4M. «« «t p. (iSM>. 
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aM tbe fourth Befeudaht's share therein 
Would, therefore, be one-eighth of the' 
wl^Lote . property. This is niy finding on 

iisiie 1 (o).” 

It may be mentioned that their Lord* 
4fhips have bc'en unable to ascertain . 
what was the ease which the Sub- 
ordinate Judge referred to as liama- 
sami V. Smdarlingamini (9). 'I’hat 
judgment of the Subordinate Judge was 
delivered on the 13th December A913, and 
it is to be noticed that up to that date the 
Plaintiffs do not appear to have contended 
tliat amongst Sudras an ’adopted sun was 
not entitled to share on partition of the 
family pjoperty equally with the legiti- 
mate sons of the adoptive fatjier born sub- 
sequeiitly to the adoption. They appar- 
ently raised that point for the first time in 
their uieinoraodum of appeal lo the High 
Court on the 24th March 1914. The 
judgment of the High Court ai)})ears to 
have been delivered on the 13th October 
1916. Their Loi'dships do not know , 
when the ap|wal to the High Court in 
Karuiuri Cropulam v. Karuturi Vmliaia- 
raghavulu (7) was presented, but the ap- 
peal to the High Court in that case was 
heard in August and September 1915. 
That was an appeal froen a decree of tbe 
^same Subordinate Judge. ' 

The learned Judges, Ay ling and Si;ini- 
vasa Aiyangar, JJ., who heard the appeal 
to the High Court in thia present suit, 
briefly dealt with the rights of an adopted 
son amongst Sudras as follows : — 

“ As to the share of the adopted son, it 
has beeu decided now lljji.t the fad of the 
a dent ed sou being a Sudrk does not give 
him an equal share with the naturat>born 
sons. JM»ruLuri Gopalam v. Kanituri 
Venk^ai^h'avttlu (7)]. The dictum in 

(7|l.Ii.K.40Mad.682;r.c.30M.I,.J;7lO 

^ * (W16). . “ 

m I L. B. 17 U»a. 422 at p. 4U (1894). 


.Eoytt V. Subharaya (6), which has been 
■ followed by the lower Court has been dis- 
approved in that case The 

fourth Defendant’s share will, therefore, 
be altered to one-thirteenth of one half of 
the family property.” 

From the decree of these learned Judges 
this appeal has been brought. 

The inference* which their Lordships 
.draw from the materials before them is 
that tlfe rule of tbe Dattaka Chandrika 
that on a partition of the juint family pro- 
perly of a Sudra family an adopted son is 
entitled to share equally with the legiti- 
mate soirborn ’to the adoptive fitber sub- 
sequently to tbe adoption, had been accept- 
ed and acted upon for at least more than 
a century in the Ihresidency of Madras, as 
the Jaw applicable in such cases to Sudras 
until the law on tliat subject w’as disturb- 
ed in 1915 by the decision of the High 
Court at Madras in Karuturi Gopalam v. 
Karuturi Venkataraghavviu (7). It also 
appears to their Lordships that that rule 
of the Dattaka Chandrika, although nut 
supported by any ‘ancient text of the 
Smriiis or by the Mitaksbara, is not incon- 
sistent BO far as Sudras are concerned with 
tbe Smritis or the Mitaksbara. 

What has beeu said in the preceding 
paragraph . is sufficient to dispose of the 
second of these consolidated appeals from 
the High -Court at Madras, but’ as the 
Dattaka Chandrika is considered in Ben- 
gal us a high authority it will be satis- 
factory to consider what view has beeu 
expressed by tbe High Court at Calcutta 
about the rule of the Dattaka Chandrika ' 
as to the flight of an adopted son in ; a 
,Sudrar family to share equally on a p^i- 
tion of. the joint family property with a 
legitimate son- of the adoptive father bOm 
subsequently to the. adoptiop. The lat^t 

l6)I.t,B.7.M4d.268fl8^}. . ! 

(7) I. Ii. B; 40 Mad. 622 ; «, e.»U.L. 710 ' 
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case of which their Lordships, are aware 
io which the subject was discujsed in the 
High Court ist Calcutta was that of- Asita 
Mohon Ghosh Moulik v. Nirode Mohon 
Ghosh Moulik (10), which came on appeal 
before Chaudhuri and Newbould, JJ. , from 
a decree of the dOth March 1912, of Balm 
Ehnja Behary Gupta, Additional Subordi*. 
nate Judge of Birbhtun, who, havinfj found 
that the parties Were Sudraa, held that the 
adopted son was entitled to share equally 
with the after-born natural son. Tl\e 
learned < Jj^dges of the High Gcnrt say : 
" Clear authority for the propositibn (the 
right of a Sudra’s adopted son to share 
equally with the aftor-born legitimate am) 
is to be found in the Dattaka Gbandrika 
(see V, secs. 29 to 32). The Dattaka 
Ghandrika is a work of undoubted author- 
ity in Bengal . . . .In Baramanund 
Mahonti v. Krishna Oharan Patnaik (11) 
a Bench of this Court accepted the law as 
laid down in I he Dattaka Chandrika on 
this ]X)int .... There are no other decid- 
od cases exactly on the pouit (in the High 
Court at Calcutta). We feel bound to 
attach great w'eight to the fact (hat those 
decisions have remained unchallenged for 


tion does not deprive the Eespondents, 
who appeared, of their right to the costs. 

The second appeal (No. 19 of 1919J 
^ must be allowed. The decree of the High. 
Court must be set aside with costs so far 
as it varied the declaration in the decree 
of the Court, of the Subordinate Jndge ns 
to the shares to which the parties aw en- 
titled, wlvich liyst-mentioned decree most 
to that extent be affirmed and restored. 

The Appellants in the first appeal will 
pay the costs of the first three Bespon- 
dents who alone appeared, and the Re- 
spondents in the second appeal will pay 
the Appellantjp’ costs of that appeal. 

Their Lordships will humbly advise 
His Majesty accordingly. 

Solicitor ; Mr. Edward Dalgado for the 
Appellants. 

Solicitor : Mr. Douglas Grant for the 
Respondents. 

• R. M. P. 

a 

[CIVIL APPELLATE JUBlSDlCnON.] 
Appeal fbou Appb&latb Deobbb 
No. 13^3 OF 1919. 


over thirty years.” The learned Judges 
then considered sqme texts of Mann, 
Yajnavalkya and the Mitaksbara, and 
some other commentaries and concluded 
as follows : ” Having regard to the above 
we caihnot say that the Dattaka Chandrika 
has. in any. way deviated from the 
• ^mritisJ’ The judgment is a long one ag 
. ' it silsp dealt with several other matters 
^ which do' not affect the question liere. 

The result is that intwest actually re- 
ceived on the sum of Rs. 7,000 must bo 
. alloyed, and to this extent the decree must 
be varied, bqt subject thewto the first ap- 
Iieai,inusVl)e dismiss^. . .The^ht altera-. 


fio) 90 tr, 
(l« WOi 


.ILSOl ( 1016 ). 
j. isatisMt .. 


' Sarbxswar Pztba, 
Plaintiff, Appellant, 

SaOT»EB905», C. J. ' 

Riohabdbon, Mahabajah Sib Bkjot 

’ Chabd Mobatap and 

IhAuno. ora., Defendants, 

, J Respondents. 

J^^al Tenancy Acf^VIIl i>f 1S86), $toe 160— 
OtSUjpwMy right, ifh may be acquired by eettled 
‘ eo ae to beproteetsd. 

A rafyat holding at a fixed rate from 
tht^ inception of the temngy may sub- 
"sequently acquire a right of occupancy, 
hy continuous occupancy for twelve 
years, so as to be protected tinder sec. 160, 
Bt^al Tenancy Act. 

' Bavv v. Sdbendra Nath 
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fDHSRr.(l) and Akhil Ch. Sen v. Tripura 
Ch. 'Chaudhury (3) considered. 

This was an appeal against the dfeci;ee 
■<rf Babii Sarat Chandra Bosu, Subordinate^ 
Judge of Zillah Bankura, dated the 23rd 
■ of June 1919, reversing the decree of Babn 
Thaknrdas Banerjee, Munsif, Second 
Court at Bistupur, dated the Ist o^ Febru- 
ary 191 fi. • • 

The facts of the case will snfhciently 
appear from the judgment. 

Babus Ram Chandra Ma.umdar and 
Narendra Nath Chondhury (for Bahu 
Kiron Chandra Neogy) for the Appellant. 

Babus Bepin Bchari Ghfise and Sarat 
Kumar Mitter for the Bespondents. 

• f 

The Judgment op the Court was as 
follows : — 

Sanderson, C. J. — This is an appeal by 
the Plaintiff against the judgment of the 
learned Subordinate Judge of Bankura. . 
The suit was brought for a declaration of 
the Plaintiff’s jote title in certain land, for 
recover}' of possession thereof and for 
Ks. 15 ns the price of paddy alleged to have 
been wrongfully taken by the Defendant 
No. 1. The learned‘ Judge stated the re- 
spective cases as folFows : — 

” The Plaintiff’s caqe is that in Mouza 
Chuamasina, he held 11 bighas of land 
with occupancy rights a jama of Bs. 5. 
This jama was held formerly by him under 
the malik Hriddy Nath Sirkar : after his 
death under his son Ashutosh Sarkar and 
ihen^ under Ashu’s vendee Haridas Chou- 
dhu^. . Out of these* 11 bighas, 6 bighas 
form the subject of the suit. The Plaintiff 
alleges that he was in possession, of the 
disputed land through his bhagehasi^ De- 
fendant No. 2 and got his shave of hadn 
^p^dy of 1 l^gha in 1323 and that hiS tdiare 
of the ^eot paddy grown on the remain- 

.(1) 18 0. \T. N. 1086 (1009). 

(8t S. A. Mo. 847 of 1918. Dated Mth May 
18tff. Unteported. 


ing 4 bighas- was stocked in the hou«!e of 
, Defendant No. 2, but Defendant No. 1 
forcibly trok it away on the j^llegation that 
the lands had been made khas by Defend- 
ant No. 3, the Moharaja of Burdwan, by 
purchasing the same in execution of a 
decree for arrears of rent against the 
, maliks and had been settled with him.” - 
” The substantial defence of the Defend- 
ants Nos. 1 and 3 is that the interest of 
Ashutosh Sarkar and Haridas Choudhury 
in the lands was that of occupancy raiyats 
which was purchased by Defejjiaiit No. 3 
on 2-11-14 in a rent sale, that a notice 
under sec. 167 having been given to the 
Plaintiff, among other persons, on 7-6-15 
he became entitled to khas possession and 
that he has accordingly taken the paddy 
from Defendant No. 2.” 

“The lower Court” (i.c., Iho first 
Court) “ decreed the suit on the finding, 
that the status., of the Plaintiff’s landlord 
was that . of a tenure-holder and that the 
Plaintiff is a raiyat with rights of occu- 
pancy wliich being a protected interest 
under sec. 160, Bengal Tenancy Act, his 
right was not annulled by service of notice 
under sec. 167.” 

The first question, with which the lower 
Appellate Court dealt, was the status of 
the Plaintiff’s landlord : The lower Appel- 
late Court agreed with the Court of first 
instance that Hridoy Sirkar was a tenure, 
holder, mid that his right of an occupanqy 
raiyat, as alleged by the Defendant, had^l 
not been proved. 

That^ finding, therefore, so' far 
went, was inlfavour of the 3?laintjlf.^^^pef 
learned Subordinate' Judge theq 
ed to consider the.atatiM of the^lamtlff, 
and on this question he dis^eed with the 
finding of the C.<Hirt of first instance.' . i 
The learned Munsif ;bad .deendf^ that 
the Pj|aintiff held the land, in suit as a' 
raiyat for more than 12 ySacB continuously, 
that under the proviskH^of see. 20 of 
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the Bengal Tenancy Act, he had become a 
settled raiyat of the village and tliat under 
the provisions of sec. 21 of the same Act 
he had acq^uired a right of occupaqcy in 
the land in suit: Consequently ihe lear.*!- 
ed Munsif held that the Plaintiff had a 
protected interest under sec. 160 of the 
Bengal Tenancy Act which could not be 
annulled by the service of notice under 
sec. 167 of that Act. The learned Munsif 
decreed the suit. * 

The lower Appellate Court overruled 
this last mentioned finding and held that 
although the Plaintiff, who was a raiyat 
at fixed ratdj^ had occupied the lands 
for more ..than 12 years, he did not de- 
quire a right of occupancy, which was pro- 
tected under sec. 160. 

The learned Subordinate Judge further 
held that notice had been properly served 
on the Plaintiff, that the Plaintiff’s in- 
terest not being a protected one, it became 
annulled and’that the Befendant No. 3 
was entitled to take khas possession <ff the 
disputed land. He therefore held that 
the Plaintiff had no cause Of action, allow', 
ed the appeal and dismissed the Plaintiff’s 
suit. . 

. ■ The question in tliis appeal is whether 
the decision of the lower Appellate Court 
on this, point is correct. 

■ The facts, which it is necessary to state 
for the pnrpdse of- my judgment, are as 
follows: The land in question was settled 
to the Plaintiff "by Hridoy Sirkar in 1301 
B. S. at a of Ks. 5 per annum and 
he^had rejgularly. paid rent fop it since the 
yeair*1303 B,. B-.' -‘;; 

Thei |*]aintiff: rec^fijOk^ . J|ie I^ids, 
which he hlifiself cult-|vated ni the first 
ih8f«^cev.ap!|ys|^l»eQdehtty the land was 
•cultjyati^ ,4iy the -plaintiff’s “^hlutg 
j^ntity of land is far 
beiqtyTC^j b^|la8. ' ’ 

a« he^ hy both the lower 


The lower Appellate Court has found 
that the Plahi'tiff’s jama was •“ darmoha- 
rari” which merely meant a jama “ at a, 
fi.ved and permanent rate of rent.” This 
is a .finding which this Court, on second 
appeal, must accept, and indeed it has not 
been called in question by either side in 
this Court. 

It must be taken therefore that the 
Plqintiff from tlie beginning of his tenancy 
was a raiyat holding jit a fixed rnd perrna- 
nent rate of rent. It is also clear that the 
Plaintiff held the lands in suit as a raiyat 
for more than 12 yeaitj continuously.- Ou 
behalf of the Plaintiff Apijellant it was 
contended that in view of tlie abovemeu- 
tioned facts the Plaintiff was by reason of 
the terms of sec. 20 of the Bengal Ten- 
ancy ’Act a settled raiyat of tlie village, 
and by reasoxi of sec. 21 of llic Bengal 
Tenancy Act he acquired a right of occu- 
pancy 'in the land in suit, that such right 
of oocupaifcy was protected by sec. 160 of 
the jpengal Tenancy Act and could not be 
annulled bf notice under sec. 167. 

On the other hand it was contended on 
behalf of the Respondents (1) that the 
right claimed by "tlie Plaintiff is not pro- 
tected under sec. 160 of the Bengal Ten- 
ancy Act, because the, Plaintiff is not a 
mere occupancy raiyat. (2) Tlial a rai^al- 
at a fixed rent has a higher status than a 
mere occhpancy raiyat and that a raiyat, 
holding from the inception of the tenancy 
at a fixed rent, caifnot subsequently ac- 
quire a right of occupancy, so as to obtain 
a protected interest under sec, 160. 

Several cases were ,r|fen-ed to during 
the ..ednrse of thp • argument. The 
first , -in. order of date,wa« Bhut Nath 
y. Burendra Nath Dutt (1) which 
W'aa. decided in 1909. In that case Doss, 
J:, that it was not possible for a raiyat 
of a..;^oldmg at a fixed rate to have in the 
twine { holding a right of occupancy at 
' <1) 18 0. W. N, IQ86 (190»). 

, 1 • ■ '3 
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.iame time-, the incidents of tliftrjtwo 
holdings being so diverse in their cherac* 
‘ter. . 

There was an appeal from the learned 
.Judge’s judgment which was beard, by 
Jenkins, C. J. and Mookerjee, J., Jenkins, 
C J., held that the appeal should be dis- 
missed on the ground that the interest of 
the Defendant was a tenure and therefore 
not a protected interest within fhe mean- 
ing of sec. 160 of the Bengal Tenancy 
Act : the learned Chief Justice expressly 
refrained from discussing the above-men- 
tioned question which was considered hy 
Doss, J. : as it was unnecessary for the 
decision of the case. The. other learned 
Judge, Mookerjee, J., did deal with that 
question and stated ^he point as fol- 
lows : — “As regards the second conten- 
tion of the Appellants that if they are 
raiyats holding at a fixed rate of rent they 
have also acquired a right of occupancy. 


The next case in order of the date was 
Abdul Ooni Chotedhury v. Makbul . Ali 
(2) decided by Holmwo^ and Chapman, 
JJ., on 28th July 1914. At p. 748, the 
leai'ned Judges are reported to have 
said : — “It may be argued that a person 
who takes the tenancy originally as a 
raiyat at fixed rates does not thereby ac- 
quire an occupancy right. But that dqes 
not imply that a man who has already ob- 
tained occupancy rights can by obtaining 
a grant of fixed rent lose that occupancy 
right. That appears to us to be neither 
in accordance with equity nor commpn 
sense of the wording of tlj^law.’’ 

®Eeference was then made to an nnre- 
ported case decided by Woodroffe , and 
Newbould, ,7J., [Akhil Ch. Sen v. Tripura 
Gh. Chaudhury (3).] In that case 
Woodroffe, J., said as follows: — “From 
this it appears that what was given was a 
permanent ryoti interest described as 


I am unable to hold that the‘ argument 
is well founded,” and after stating his 
masons in respect thereof l^e learned 
Judge held that the view taken by Doss, 
J., was correct. 

It was urged by the learned Vakil for 
the Appellant that this decision of the 
learned Judge wa,^ not necessary for the 
disposal of the case, that it was not the 
judgment of the Court, but of one Judge 
only and was not binding upon this Court. 
This position was not denied by the 
learned Vakil for foe Eespondent : I 
agree that, having i-egard to the fact th.at 
the learned Chief Justice decided the cose 
on the ground that the Defendant’s in- 
terest w'.as a tenure and expressly refrained 
from giving any opinion on the point^now 
under consideration, the case cannot be 
held to be binding on this Court though, 
it. goes without saying, that the observa- 
tions of the learned Judge who did deal 
.with this question, are entitled to much 
weight and copeideration. 


Istemrari Kaimi ryoti and Istemrari 
daimi kaimi potlah. If this vras the grant 
of a permanent interest, and, if, as ad- 
mitted, at the* date of this grant, there 
was no occupancy right which had 
matured, then it seems to me not possi- 
ble that an occupancy right could be ac- 
quired after the date of the grant. But 
if we read this document in reference to 
this permanency as relating solely to the 
fixity of rent, then I think the argument 
of the learned pleader for the Bespondents 
avails, that the Appellants would in that 
case be in the position of a raiyat. at fii^ 
rates. It is not every raiyat who is 
tected, but only an occupancy raiyatf ^d 
I think the distinction on which he has 
relied and which is that set out in ,tbd 
Bengal Tenanev Act distinguishing .occu- 
pancy raiyats from raiyats at fixed ratet< 

(8)1. t. E. 48 t!*!. 746 > •. 0. 20 (J, W. S'. IM 
.. .tIftU). 

..(S), 8. A. No. ot Tais.* setl) tbgr' 

, 1916 . 
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And non-occupancy raiyats must be borne 
in mind and on this point he has referred 
to the case Panchi Dassi v. Bala Das, 13 
Calcutta Weekly Notes 1025. I must hold 
therefore that the Appellants were not 
occupancy raiyats. They were therefore 
not protected from eviction in respect of 
the dags covered by Group I.” I think 
that in the above judgment the name of 
.the case Panchi Dassi v. Bala Das is a 
mistake : the reference, 13 Calcuita 
Weekly Notes 1025, is that of the case of 
Mut Nath N^kar v. S. N. Dutt, which 
is evidently thd*case the learned Judge in- 
tended to mention : Panchi Dassi v. Bala 
Das is reported at p. 1031, and does not 
seem to be material to the question which 
Was being eons’.dcrod by the learned 
Judge. This judgment on the face of it 
appeared to be a decision directly in point ; 
but on reference to the record it appeared 
that the Plaintiff had purcha.sed the Taraf 
at a Revenue sale, and the question was 
whether the Defendants had a protected 
interest under sec. 37 of the Revenue Sale 
Law, Act XI of 1859. * , 

. The next case is a decision in the op- 
pbs to direction, Lakhi Ch. Sahit v. Mokar 
A.h (4) wh.ch Vlas dec.ded in Pebruuy 
1917 by i'letcher and Richardson, JJ. 

The head-note is as follows : — 

• ‘ A settledT raiyat holding land which 
wlos sold for arrears of revenue, in the 
save village as the village of which he is 
a‘ settled raiyat under the terms of a per- 
inwent lease at a fixed rate cf rent, has a 
protected interest y^ithin the meaning of 
the proviso lo sec. 37 of the Revonue»3ale 
Law.’* 

The material part of the judgment is 
ee follows 

“ The foots found are these Pirst of 
all, it has been found that the contesting 
defendant is a settled raiyat of the village 
within the meanh^ of the Bengal Ten- 

. >7 0. n, J. MS (1S17). 


ancy Act.. Secondly, it has been found 
that he' holds the land in suit which is in 
the same village as the village of which he 
is a settled rai.vat under the terms of a 
permanent lease at a fixed rate of lent. 
Whatever may be the law as regards other 
classes of raiyats, it is quite clear on tlie 
terms of* sec. 21 of the Bengal Tenancy 
Act that, contract or no contract, every 
raiyat who is a settled raiyat of a village 
and obtains a raiyatee interest in other 
lands in that village acquires a right of 
occupancy in those o’ther lands; and, ■£ 
that is so, the {iresent Defendant seems 
to me clearly to have a right of occupancy, 
in the land in dispute. If he has a riglit 
of occupancy, he comes cleaily within the 
proviso to sec. 37 of Act XI of 1859, and 
has an interest which has not been an- 
nulled by the sale for arrears of revenue.” 

It was pontended on behalf of the Re- 
spondent that this case was not binding 
on ttiis Court, in respect of the present 
point, for altliough sections .of the Bengal 
Tenancy Act were referred to, the ques- 
tion for decision was whether the De- 
fendant had a protected interest within 
the meaning of the proviso to sec. 37 of 
Act XI of 1859. 

If this be so, then the previous dechtion 
of Wood^ffe and Newbould, JJ., is m t'le 
same position. In my judgment this con- 
tention is right. These decisions are not 
binding on this Court in respect of the 
point now under consideration although 
the reasoning of the learned Judge raay 
be of assistance. The* season is that the 
Court in both those* cases was deciding 
whether the Defendant* had a protected 
interest under sec. 37 of Act XI of 1859. 
In this case we have to consider w!iether 
the Plaintiff bad a protected interest under 
sec. 160 of the Bengal Tenancy Act. 
Personally, I should have been glad if 
this matter could have been referred to a 
Pull Bench by reason of the importance 
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of the question, but in view of the con- 
ctjjsion at which I have arrivetl, that 
neither of the two last mentionecl oases 
is a decision on the point now before us, 
it is not permissible for ns to refev I'le 
question to a Full B^nch. 

Tho last case to which I need lel'er is 
Lakhi Charuu Saha v. Hamid Ali (5), 
which was decided in August 1917. 
(ihatterjea and' Bitfhardshn, .IJ., there 
held that a person w'ho has already ac- 
quired an occupaivcy right does not by 
obtaining u grant of a fixed rent lose that 
occupancy right, and -such a jierson is pro- 
tected from ejectment under se<!. .97 of tlie 
Beveniie Sale Law'. *Tn the judgment 
reference was made to Abdul Ofini v. 
Malibu] Ali ('21 and the following passage 
occurs : — 

“The case of Abdul Gam v. Makhiil 
'Ali (2) in so far as it holds that a person 
who has already acquired an occupancy 
right does not by obtaining; a grrtnt of 
fi.xed rent love, that occupancy light, and 
that such a person is protected from eject- 
ment, under sec. 37, supports I he view we 
take and to that extent we agree with that 
decision. If the opposite view wore 
taken, raiyata wlio might be holding lands 
for generations and who might have ac- 
quired rights of occupancy, would be liable 
to be ejected by a purchaser at a revenue 
sale, simply because dhey may come under 
the description of raiyat.? holding at fixed 
rates under the Bengal Tenancy Act, by 
reason of their rent being fixed in per- 
petuity by contiti,tfi, or by reason, of their 
jioldiug at the samfe i-eut from the time 
of the Permanent Settlement or by feason 
of a presumption arising under sec. 50 of 
the !]^ngal Tenancy Act that they have 
been so holding, when the clear iiitention 
of the legislature is to protect .such raiyats 

' (2) I. L. B. 42 C»1. 746 ; t. c. 20 0. W. N. Wi 

• 11914 '. 

(S) 27 0. L. 3. 284 at p 288(1917); 


froih ejectment at the hands of a pur 
chaser at a revenue sale.’- 
It 'therefore appears, that there is m 
decision of this (ilonrt in respect of the 
point now before us which is binding or 
this Court and consequently, it is neces- 
sary to consider the question with refer- 
ence to the facts and the sections of the 

« 

.l^engal Tenancy Act. 

The learned Vakil for tlie Kespond-snts 
did not dispute the proposition laid down 
in Lakhi Charan v. Hamid Ali (5), so that 
it must now' be taken that^if a raiyat bus 
acquired an occupancy right, he does not 
lose that occupancy right, by subsequently 
having the rent fixed by grant, or by one 
or other of the ways mentioned in that 
judgment, and inasmuch as Ihere is no mer- 
ger, of tho two statuses, as wris admitted 
by tlie leamed Vakil for the Tlespondent, 
it follows that the two slatnsos, «!>., that 
of the occupancy raiyat and that of the 
raiyat holding at a fixed rate would exist 
in the same per.son and at the same time. 

It follow's, therefore, from this that it 
is not impossible for one person to have in 
resjiec't of the same land and at the same 
time a .right of occupancy, and the right 
of a raiyat liolding at a fixed rate. In 
other avords the (wo status may -exist in 
the same person at the same time, even 
tliough the incidents of the two kinds of 
holdings may be. diverse in character. ' , 
It was, however, contended,. as already 
stated, that it tlie status of the raiyat; was 
that of a raiyat at a fixed rate from, t'ne 
inception of his. tenancy, as in this‘ case, 
he iToui'd not subsequeuily acquire a right 
of occupancy so as to be protected imder 
sec. 160 of the Bengal Tenancy Act. 

It seems to me, however, that if aright 
of oc^i^ncy eau -lie acquired by -a raiyat, 
wdio already holds as. a raiyat af^a ^ed 
ratej'^h^e is no reason \thf be- ‘should 
not be protected as ^ hi8', right - of ioceo* 
(8) 27 0. I*. J. 284 (Wm ...- . 
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paney under wc. , 160, just as much as a 
person who has acquired a right, of occu- 
pancy in the first instance and who sub- 
sequently obtains a grant at a fixed iRte. 
The difference is merely in the method of 
acquisition. In the case of a person ac- 
quiring the right of occupancy in the first 
instance and obtaining the right of a 
raiyat at a fixed rate subsequently, H ia 
admitted that he has a protected Interest 
under sec. 160, so far as the right of 
occupancy is concerned. If then the 
raiyat has in the first instance the v’gltt 
of a raiylkt at a fixed rate, and K he sub- 
sequently can acquire and does acquire a 
right of occupancy, I see no reason why 
he should not be ecj (tally protected ander 
sec. 100. 

But it was urged on behalf of the Re- 
spondents, and this was the real point of 
tite learned Vakil’s argument, that a raiyat 
having the higher status of a raiyat at a 
fixed rale, cannot subsequently acquire 
the lower status of a right of occupancy. 
In my judgment this 'argument should not 
be accepted. 

Sec. 20 is part Of the Cliapter dealing 
with occupancy raiyats ; but it is to be 
noted that the word “ raiyat ” is used in 
that section without any qualification. 
Under that .section, if a person has held 
land situate in the village for a period of 
twelve yeacs before or after the commence- 
ment of the Act continuously “as a 
raiyat ’’ he is to be deemed to have become 
on the expiration of tha}' period a “ settled 
•-raiyat of the yiillage.’’ 

• What are tlie rights of a “ settled raiyaf 
ofjthe village? ’’ • 

. That is made clear Ijy sec. 21, which 
provides as follows : — • 

.“.Every person who '.isva. settled raiyat 
bf a -viU^e within tlie Rieaning of the last^ 
• fopa^^ifig section shall a right of 
-:«efmpan^ iq. Ml knd lor the' time being 
held by him- as a raiyat" in that village.” 


IX. Chand Moh.atap; 

So that when a raiyat becomes a .8«sttled 
raiyat of a village he has a right pf occu*. 
pancy in all land for the time being held 
by him as a raiyat in that village, 

, It is not disputed that these sections 
apply to the land in question in this suit 
but as already stated, it was urged that 
inasmuch as the Plaintiff’s interest was in 
its inception that of a ra^’at at a fixed 
rate, he cpuld qot obtain ii right of occu- 
pancy under sec. 21 . T see no reason for 
limiting the general w-ords of sees. 20 and 
21 ill this "way ’and in my judgment by 
reason of the terms of these sections and 
the Plaintiff’s undoubted holding of the 
lands in question for more than 12 years 
continuously, the Plaintiff did acquire a 
bright of occupancy therein. 

Reference was made to cl. (/) of sec. 
100. It does not seem to have been con- 
sidered in any of the previous cases. It 
provides as follows: — “Any right con- 
ferred on an occupancy i-aiyat to hold at 
a renit' which w'as a l^air and reasonable 
rent at the time the right was conferred.” 

It Was admitted by both the learned 
Vakil-s that ” the rent ” referred to in this 
clause must be a “'fi.Ked” rent. This 
elau.se therefore ia material as showing 
that the legislature did contemplate that 
a person might liuve at the same time not 
only a right of occupancy but also the 
right of a I’aiyjit at a fixed rent, and that 
provided the rent, was p fair and reason- 
able rent at the time the right w'lis con- 
ferred notr only the right of occupancy 
w'ould be protected, but the right to hold 
al that- fixed rapt* also would be protected. 

Each of the learned Vakils relied oii the 
clause as being in his favour. 

The learned Vakil for the Respondent, 
while admitting that the clause went to 
Miow that the legislature had recognised 
.the possibility of the existence of a right 
^ 'occupancy and the right of a raiyat to- 
hMd at a fixed rent’ in one and the same 
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■ ^;rsoQ at the same time, contended that 
if legislatnre had intended to protect 
wiy part of the interest of a raiyat ut a 
fixed rate, who had subsequently become 
ao occupancy raiyat, it would have stated 
expressly and therefore it was only the* 
raiyat, who could bring himself within 
the express words of cl. (/), who woujd be 
protected. * 

On the other hand, tl^p leai^ed Vakil 
for the Appellant urged that the inten- 
tion of the legislature was that every right 
of occupancy, no matter Row it was acquir- 
ed should be protected, and that it was 
further intended to protect not only the 
right of occupancy but alsq the right of 
the occupancy raiyat to hold at a fixed 
rent, provided it could be shown that such 
rent was fair and reasonable at the time 
the right to hold at the rent was conferred. 
In my judgment the latter is the prefer- 
able construction to place upon the clause ; 
it seems to be an intelligible and reason-^ 
able construction. 

This however is not conclusive of the 
case and I do not base my judgment there- 
on. For the reasons hereinbefore mention- 
ed and on the above-mentioned facts, in my 
.judgment, the Plaiitif had acquired, in 
addition to his right to hold at a fixed rent, 
a right of occupancy, and such right of 
occupancy w-as protected under sec. l 60 of 
the Bengal Tenancy A^t. The result 
therefore is, in my judgment, that the 
learned Munsif was right in holding that 
so far as the Plaintiff’s right of occupancy 
was concerned, it was ,a .protected interest- 
and could not be annulled by the notice 
which was given by the Defendant No. 3.. 
The Plaintiff consequently had not lost his 
right of occupancy in the land in suit, and. 
the Defendants Nos. 1 and 3 had no right 
to^^eprive the Plaintiff of bis share of the 
.i^ps in (question 

In my judgment this appeal should be 
fdlowed, the decree Of the lower Appellate 


Court should be set aside and the decree 
of the learned Munsif should be restored : 
The Respondent must pay the Appellants' 
costs in this Court and in the Tower Ap- 
pellate Court. 

Richardson, J.— i agree. The subject 
over which discussion has ranged is whe- 
ther and to what extent the interest of a 
.raiyat at a fixed rate, who has occupied his 
holding for a continuous period of more 
than twelve years, is a “protected in- 
terest ’’ within the meaning of sec. 160 of 
the Bengal Tenancy Act. It is not. denied 
that such an interest, except so far as it 
18 protected, is an “ incumbrance ” with- 
in the meaning of sec. 161. Under sec. 
159, a purchaser of a tenure sold under the 
ct in execution of a decree for arrears of 
rent takes subject to “ protee’ed interests ’’ 
but with power to annul “ incumbrances.” 

I he protected interests specified in sec 160 
include : — 

“ id) Any right of occupancy ” 
and 

“ (/) Any right donferred on an occu- 
pancy raiyat to hold at a rent which was 
a fair and reasonable rent at the time the 
right was conferred. * 

The principal question in dispute is 
whether a raiyat at a fixed rate may be- 
come a settled raiyat of the village under 
sw. 20 of the Act and thus acquire a right 
of occupancy within the meaning of 
sec. 21. 

The discussion most begin with the fact 
that a raiyat holding at a fixed rate is a 
raiyat ” and is so classified in sec 4 of' 
the Tenaupy Act. Raiyats are there divid- 
ed into three classes, the firet being “,{o) 
raiyats holding at fixed rates, which ex- 
pression ineans raiyats holding cither at' a 
rent fixed in perpetuity <n:«t a rate of rent 
fixed in perpetuity." The other two 
classes are " (6) occupancy reiya&, .that is 
to say, .raiyats haying a righ^Of ^^pancy 
in the land held by ^hem ” and '* (c) y ion - 
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occupancy raiyate, that is to say, raiyats raiyats, raiyats being regarded as the ac- 
not having such a right of occupancy.” tual occupiers and cultivat-'rs of the soit. 

Chap. IV of the Act is entitled ” raiyat’s A non>occupancy raiyat al<?o receives s me 
holding at fixed rates ” and consists of one measure of^protection (sec. 44) but has no 
section, sec. 18, which marks out the tuo pejrmanent right. The right of occupancy 
special incidents of the status of such a is a permanent rght uhich the liw 
raiyat. Firstly, he is to be " subject to guarantees to certain raiyats. Prtmd 
the same provisions v(ith respect to the facie it seems anomalous that raivats of a 
transfer of, and succession to, his holding supepor status ehould not, while raiya's 
ds the holder of a permanent tenure ” and • of an inferior status sbo'dd, possess that 
secondly, he ” shall not be ejected’by his right. > , 

landlord, except on the ground that he has If it be that a raiyat at a fixed rate has 
broken a condit'on consistent with this a right of occupancy under sec. 18, the 
Act, and on breach of which he is, under discussion ends there. But it would be 
the term? of a contract between liim and unsafe to act on a view which, so far as I 
his landlord, liable to be ejected.” ’ am aware, hae not previ.usly been 8ug« 

Now, stopping there, in my opinion, it gested and is, contrary to the ass’imption 
might plausibly be contended that the generally made. The po'nt as I have sa'd 
second incident amounts in itself to a was not argued nor is it necessary for the 
statutory right of occupancy, because it purpose of the present case to say that a 
protects the raiyat at a fixed rate from evic- luiyat at a fixed rate has ipso facto a right 
tion except on one specified ground. What of occupancy, inasmuch as the Pla ntiff 
is the statutory right of occupancy unless has continuously held his hnd for a period 
it is the protection from eviction which of more than twelve years, 
the Act gives to a raiyat? The status of I will assume therefore that while the 
an occupancy raiyat in respect of his right Bengal Tenancy Act by sec. 19 saaes 
of occupancy is similarly described in sec. rights of occupancy acquired before 
26. The occupancy raiyat is merely nro- November 1886, when the Act came into 
tected from eviction except on two speci* force, since that date a right of occupancy 
fied grounds, the first of which is ” that he in the strict or stafutory sense con only 
hap used the land comprised in his held- be acquired (apart from custom) ’in the 
ing in a manner which renders it antit for manner provided by secs. 20 and 21. 
the purjfoses of the tenancy ” and the Those sections with sec. 19 will be found 
second is the very ground on which a raiyat at the beginning of Chap. V under the 
at a fixed rate may be evicted. The latter, heading “occupancy raiyats” and the 
therefore, would seem to enjoy under the sub-heading “general.” 

Act a superior right of occppancy. He can Now, reverting to the dassification of 
*^be evicted only on one ground while the raiyats in sec. 4, no doubt when a non- 
occupanqy raiyat may be evicted on either occupancy raiyat a^uires a right of oceft- 
, .of two grounds. pancy as he undoubtedly may, he ceases 

It is true that a permanent tenure-holder to be a non-occupancy raiyat. That must 
is also i«oteoted from eviction save on the be so 5y force of the terminology. But 
one ground on which a rai^^ at a fixed iuahmudi as it is conceded that an occu- 
rate'may be evicted (sec, 10). But a pancy raiyat may (without losing h's right 
t 9 nure>b^der cannot daim a r'ght of oceu- of occupancy) become a raiyat at a fixed 
pan^ : the t^nn is apjdicable only to rate, then appears to be no reason why a 
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i^iya|c.Ri, affixed rate, if he has not already-^ 

K.,^ht' of occupancy, sliould not be able 
!<>, a^uire such a right in addition ter hiS' 
oilier rights. T am not convinced that' the 
status of a ruiyat ala fixed rafe cannot 
be salisfaclorily or logically combined with 
.that of an occupancy raiyat. The higher 
irtatus would supersede so much of the 
lower as might be inconsistent with if 
and either status might be used as a shield 
so far as it extended. For instance, as 
regards eviction, an attempt to evict a 
raiyat possessing the cqpabined rights on 
the ground that he had used the land so 
as to make it unfit for the purposes of the 
tenancy would be met by the plea of 
“ raiyat at a fixed rate,” •The same an- 
swer would be given to a claim by tlje 
landlord to enhance the rent. No objec- 
tion can be taken to the transfer of the 
holding of a raiyat at a fixed rate, on the 
ground that the consent of the lajidlord 
has not been obtained, though the ques- 
tion might arise whether the tra,nsfere6 
has obtained in Virtue of the transfer a 
right of occupancy. It may well be that 
under the Tenancy Act a raiyat at a fixed 
rate is for all purposes other than a sale 
of the tenure under wliich he holds for 
arrears^of rent, sufficiently protected whe- 
ther he has a right of occupancy or not. 
But I fail to see why merely on account of 
the other rights which he iiossesses he 
should be denied the protection which a 
right of occupancy would give him in the 
event of such a sale. 


.31, that “ every pei'son who Is a settled 
raiyat of a village .... shall have a 
right of occupancy in all laud for the time 
being held by him as a raiyat in , that 
village.” 

The language is certainly wide enough 
to cover the case of a' raiyat at a fixed rate. 
No doubt, these sections occur in a 
Chapter headed ” occupancy raiyats,” but 
' they deal with the acquisition of rights of 
occupancy. The expression “ land held 
as a raiyat ” in sec. 20 must include land 
held as a non-occupancy raiyat. Why 
should it not include land held as a raiyaff 
at a fixe'd rate? .It is nothingsio the pur- 
1X)S6 to say that the word “ raiyat ” in 
sec. 85 does not' include a raiyat at a fixed 
rate. The Act has to be construed as a 
Avhole'and in the case of a raiyat at a fixed 
rate, sec. 85 has to be read with sec. 18 
and construed accordingly. Apart from 
the rights of transfer conferred or recog- 
nised by sec. 18, the word “ raiyat ” in 
sec. 85 would include a raiyat at a fixed 
nite. 

Then, if a raiyat at a fixed rate may and 
does acquire a right of occupancy under 
secs. 20 and 21, he will become for certain 
purposes at any rate an occupancy raiyat 
and will be entitled to protection as such 
under sec. 160 of the Act. 

Otherwise a raiyat at a fixed rate would 
be entitled to no protection at '’all under 
sec. 160 unless he was entitled to a right 
of occupancy acquired before the Bengal 
Tenancy Act came into force. He doea 


If there is nothing inherently contra- 
dictory or impossible' j!h the combination 
of the two statuses, theli, if we turn to 
secs, 20 and 21, we Vmd it provided, if! 
sec. 20, that ‘ ‘ every person who 'for a 
period of twelve years . . . . has <»iitir 
.l^t^sly held as a raiyat land situate in aby 
; yiui^e .... shall be deemed to have bet' 
oS the expiration of that a 

feettled raiyat of that village,” and, in itec; 


not hold an -tpader-tenure and cannot 
claim the pn^tlon given to under-'^ 
tenures: «■ As Banerjee, J., iaid- in Nit- 
mani v. USathura (6), sec. 18 “does not*, 
make all the incidents of a permanent, 
tenure applicable to a raiyat's h oldlytg at 
fixed ratos, bpt makes only the proviskpeb 
with res|>eet be trai^fer and aucceebion^<k>^ i 
plicftble."'V. ■ " - V ‘ '' — 

(e>*i8 6. i;. 3, 
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Trt taiy CBse, the protodimi which sec.. 
160 ghrea a myat at a fixed tate is a quali.> 
fied protection. Assaming that his stains 
does not as sndi entitle him to alright d 
occiapaitiisy, then, unless, he otherwise has, 
or nntil he has acquired a right of occu- 
pancy, he is not protected at all. If he 
has a right of occupancy, that right is pro- 
tected by cl. (d) while his right to hold 
at a fixed rate, if protected at all, is only 
. protected to the extent indicated in cf. (f). 
‘ 01. if) does not appear io have been con. 
sidered in any previous case. The qnes- 
• tion was pivt in the course of the argument 
whether the diause has any meanin^vnless 
it refers to the rent of a raiyat at a 'fixed 
rate who is also an occupancy raiyat. No 
satisfactory reply was received. It was 
suggested for Ihe Bespondent landlord 
that the words referred io an ordinary 
occupancy raiyat who has acquired the 
right to hold at a fixed rate. But, as 
already stated, it an occupancy raiyat can 
acquire, the status of a raiyat at a fixed 
rate and keep his right of occu)>ancy, there 
can be no reason why a raiyat at a fixed 
rate should not acquire a right of occn- 
. pancy, and, if so, it would seem to be an 
• ‘ unduly narrow construction to say that the 
clause only applies where the right to hold 
at the rent was conferred on a person who 
was at the time an occvipancy raiyat and 
■ has no apj^lication where the raiyat at a 
fixed rate subsequently acquires a right of 
occupancy. 

It was suggested also that an occupancy 
myat who acquires the ri|^t to hold at a 
^ed rate occupies a position midway 
between tiudi of an oocnpanoy ru^at and 
•that of a raiyat at a fixed rate. But if 
that is not the previous suggestion in 
% another fmm, I can find no* justification 
fdif'ili jidr for saying that the- dassifioation 
ha MMt* 4 ia sot a complete glassification. 
ooonpeSiqy ruyai who acquires the 
^ EoM a1i#'f«nt <« rate of rent fixed 


in pMrpetnity is a raiyat at a fixed rate. 

In the absence of all previous discusdon 
on the topic, T un not prepared to say that 
cl. if) can only refer to a rent which has 
been permanently fixed. It has occurred 
tet me that inasmuch as the interest of an 
occupancy raiyat so far as it is not pro- 
tected, is an incumbrance and apart from 
cl. (f) pnly the right of occupancy is pro- 
tected, the words would cover the case of 
an ordinary occupancy raiyat, holding at a 
rent which apart from Ihe sale for arrears 
could not lia\e been altered for fifteen 
, years from (he datd on which il was fixed 
(Ree secs. 29 (c), 37 and 40- A). It is also 
conceivable that an occupancy raiyat 
might by agreei;pent have the right lo hold 
for a limited period at a stated rent. 

However that may be, if a raiyat at a 
fixed rate may and does acquire a right of 
occupancy and become for some purposes 
an occupancy raiyat, the words, whatever 
other application they may have, seem 
C 9 .pable of being understood as protecting 
his rent’provided it was ^ fair and reason- 
able rent at the time the right to hold at 
that rent was conferred. 

Tbia question of rent, however, does not 
arise in the present case in which the 
raiyat is the Plaintifi in an action sound- 
ing in tort and I refrain, therefore from 
expressing a final opinion on the meaning 
of cl. (/). I will only add that in the view 
of its meaning which T have indicated t a a 
possible view, cl. (/) would be the counter- 
part of such a saving clause as that ooa-. 
tained in sec. 11 of the patni taluJu 
Begulation (Begulatiqn Vm of 1819) and 
in 8^. 16 of the,Bhngal Bent Becovery 
(Vnder-tenures) Act .of 1865 (Bengal Act 
vm of 1865). Rec. 16 lays down that 
" the pnmhaser of an under-tenure sold 
uhder'i^B Act shall acquire it free from 
all incumbnmees " subject, inter alia, to 
the jtromo (which follows the third clause 
d sec. 11 of the Begulation) “ that 

4 
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' nothing h^oin contained shall be held< to ’ 
purchaser to eject khudk^tft 
-Paijn^ts. or resident and hereditaty cultiva* 
tOiH nor to cancel honA fide engagements 
made, with such class of raiyats or culti- 
^tors aforesaid by the late incumbent of 
the under-tenure or his rejMresentatives 
except it be proved, in a regular suit, to 
be brought by such purchaser fOr the ad- 
justment of his retit that a higher rerd. 
would have been demapdablt^ at the time 
such engagements were contracted bv his 
predecessor.” 

In the old days khudkast raiyat, or, 
resident cultivator, holding at the cus- 
tomary pergana rate, was distinguished 
from the paikasht raiyal,^,or non-resident- 
cultivator, who was a tenant-at-will or 
tenant from year to year. The distinc- 
tion was largely obliterated by the Bengal 
Bent Act (Act X of 1859) which intro* 
duced the new division o( occupancy 
and non-occupancy raiyats and enabled the 
paikasht raiyat (o acquire the privileges pr 
many of (he privileges of the khudkast 
raiyat. The Ichudkasl raiyai, however, 
still survives in tlie enactments to which 
I have just referred and no doubt at the 
present day evefy occupancy raiyat woidd 
be regarded as a hhudkasl raiyat -fc/. 
Sheikh Mahomed AssatuioUah v, Shamshir 
Ali (7)]. 

The Bengal Tenancy Act merely evolves 
the policy of Act X of 1859 and the 
question occurs whether there is anything 
jn the history of the subject to suggest that 
a raiyat at a fixed rate should be disabled 
from acquiring the right of occupancy. 

It is clear from sdca. 3 to C of Act X 
that the Act regarded raiyats who had 
beld their land at a rent unchanged from 
the time of the permanent settlement as 
occupancy raiyats. Under sec; 3, 
y Baiyats who hold lands at fixed 
, rates pf rent vrfjicb have .. not . been 
(7) 4 0.i..B.ie6aa79). 


changed from the time of . the permaamit 
settlement ” were to receive patfy^ jai 
those rates. Sec. 4 was a provision eor- 
respondjng to cl. (2) of sec. SO ,of the 
Tenancy Act. Under sec. 6, '‘Baiyats 
having rights of occupancy but not . hold- 
ing at fixed rates, as described in the two 
preceding sections ”, were to receive 
pattas at fair and equitable rates. Sec. 
6 provided : — “ Every raiyat who has cul- 
tivated or held land for a period of twelve 
years has a right of occupancy in the land 
so cultivated or held by him . .. . . 
so long as he pays the rent payable <m ac-, 
count" of the same.” TMt includes 
raiydts of the class mentioned in sec, 3. 

It was then found that in improving the 
condition of the paikhasht raiyat some 
injustice had been done to the khudkast 
raiyat. Before Act X the latter would 
have had what I will call a permanent 
right of occupation in respect of all land 
held by him in his village irrespectiyec-of. 
the ))eriod during which he had .l^eld any 
particular parcel. As sec. 6 was worded 
tJie right of occupancy could only be ac- 
quired in land which had been actually 
occupied, for the period of twelve years 
[Sarat Chandra Hoy Chotidhuri ..v. 
Asinian Bibi (8)]. 

' This grievance was remedied by secs. 20 
and 21 of the Tenancy Act under which 
the raiyat has a right of occupancy in all 
lands in the village of wjhjoh he is a settled 
raiyat and he is a raiyat of the 

village if for a perk^ljpWelve years he 
has continuoudy t^ld raiyat land 

situate therein. > y , , 

N'ow\ the Tenancy Act dofp-in sec. 60 
cl. (7) recognize that wherc^ ft, y iaiyat-aod. 
hia predeoessors-m-mt^est have held at-s^ 
rent or a rspte of rent which hassUOtitHSen 
changed the the .p^saanent 

settlen^dht.^'>thA be hu^m^sed 

tSv f w o. 

. S OiVr.K.flOM^ls : i'fs 
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exc^ oh the gtoond an alteration in 
the area of the tenure or holding. That 
oorre^nds to sec. 3 of Act X, while cl. 
(2) of sec. 60 corresponds, as I have said, to 
sec. 4 of Act X. A raiyat who proves that 
he holds at a rent unchuiged since 1793 
is under the Tenancy Act, as under Act, 
X, a raiyat holding at a fixed rate [See 
Dulhih Oolab Koeri v. Bulla Kurmi. (9)] . 
But he is not specially protected uhder 
'see. 160 of the former Act. If the correct 
view be that a raiyat at a fixed rate can- 
not acquirers right of occupancy under the i 
Tenancy Acfc> the raiyat holding at* a rent 
unchanged since 1793 is only protected 
because his right of occupancy was ac- 
quired under Act, X of 1859 and is pre- 
served iby sec. 19 of the Tenancy Act. 
Sec. 19 'is a section of the kind which 
legislature inserts out of caution to pre- 
serve existing rights. I can see no reason 
for saying that though a raiyat boldin'^- r.t 
a rent unchanged since 179.3 had a right 
of occupancy under Act X, nevertheless 
under the Tenancy Apf, apart from sec. 
19, he has no right of occupancy. 

It is true that Act X put on the same 
footing all raiyats who did not hold their 
land at a rent unchanged from the time 
of the Permanent Settlement, treating 
tiiem all (whether holding at a fixed rent 
or not), as occupancy raiyats after twelve 
‘ years of possess^n, liable to pay a fair 
and equitable Dinoobundho v. Ram- 
Shone (10)]. B^it-must be remembered 
^t ever sl^ ]^gulation V of 1812 
Zhmindars m fi'ermanently settled districts 
^ve been oonsidmred competent to grant 
.iBsses tb ' raiyats at a fixed rent for any 
teiim lOr in perpetuity, and that since 
^en such Idases have been binding upon 
thS .j^nfora, .Jb^^hehfs, assigns 
not;u^%R^pnrchfe«ri|]^er a sale 

(F. BijilSte). . : ' 

(10) ftW. a. on (isesK 


for sjrears of revenue [Isthur Ghoee v; 
Hilk (11)]. Presumably while such a 
lease was in force the fair and equitable 
rent would have been the rent payable 
under the lease. The fact, therefore, thaff*^ 
under the Tenancy Act raiyats who hold 
at fixed rates hut not. under tenancies 
dating from 1793 are included in the defi- 
nition of raiyats holding at fixed rates 
seems to furnish no reason why sUch ' 
raiyats should be excluded from the bene- 
fit of secs. 20 and 21 . Here again there 
are raiyati tenancies created after 1793 
the holders of which are entitled to rights 
of occupancy acquired under Act, X and 
preserved by sqc. 19 of the Tenancy Act 
~Lakhi Charan Saha v. Hamid Ali (6)]. 

Suppose this ease ; A raiyat holds land 
in a village as a seltleil raiyat with the 
right of occupancy. He surrenderH the 
land and takes other laud in exchange as a 
raiyat at a fixed into. Is he to lose the 
r^ht of occuiiancy which he would other- 
wise have in the land tafeen in exchange? 

Having referred to the reiiealed 'Act, X 
of 1859, I should perhaps explain that I 
quite appreciate that the right of occupan- 
cy is a creature of statute and that at the 
present time the solution of any question 
as regards the scope or incidents that 
right ^must >he sought within the four 
corners of the Bengal Tenancy Act. But 
where that Act ^aks with an uncertain 
or ambiguous voice, I apprehend that re- 
smrt may be had to the previous history of 
the subject for light and guidance in con- 
struing its provi^ons, 

l^Act X of 1869 l7as been repealed. Act 
XI of that year (the Bengal Land Revenue 
SalM Act) is still in force and questions 
have arisen in r^ard to the meaning of 
the proviso to sec. 37. One at least of 
these questions is germane to the present 
discussion and some reference' to the section 

(6) 87 J. 

(11) ir. S r. R. Builngt 148, 168 (1884). 
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Xaust tllierefore be made. Under sec. 87 
a purchaser of an estate sold for arrears 
kA land-revenue acquires it free from all 
incumbrances with certain exceptions 
Bnd subject to the proviso which protects 
from ejectment “ any raiyat having a 
right of occupancy at a fixed rent or at a 
rent assessable according to fixejl rules 
under the laws in force.” The proviso 
goes on to say that thp purchaser is not 
” to enhance the rent of any such raiyat 
otherwise than in the manner piescribed 
by such laws, or otherwise than the for-, 
mor proprietor, irrespectively of all en- 
gagements made since the time of settle- 
ment, may have been entitled to do.” 

The language of the proviso seems to 
reflect the provisions contained in sec&. .'1 
to 0 of Act X of 1859. All raiyats having 
a right of occupancy under that Act were 
protected from ejectment. Where the 
rent of a holding had not been ‘changed 
since 1793, it was protected from enhance- 
ment but the rept of occupancy rfiiyals in- 
cluding occupancy raiyats at a fixed rale 
holding under ” engagements made biueu 
the time of settlement ” became liable to 
enhancement dnder the laws in force 
irrespective of those engagements. That 
result was also consistent with the state of 
things brought about by Beg. V of I8I‘2 
referred to above. 

No difficulty occurred till Act X was re- 
pealed and the Bengal ^Tenancy Act w as 
passed. The proviso had then to be con- 
strued with reference to the provisions uf 
(he latter Aul. , , 

It was held ni SanH {'hawJra's cas4 (3' 
to which 1 ha^e aliegdy referred, that U»p 
right occupancy mentioned in the pro- 
viso must now be equated with the right 
of occupancy defined in the Tenancy Act. 
(See per Mitra, J., at page 731 and per 
Geidt, J, , at page 736). There ate not two 

0 ) I. P. B. 31 Cal. 726 : a. v. 4 0. W, N. 601 
twij. V,-, 


rights of occupancy, one created by Act 
X and a separate and different right creat- 
ed by .the Bengal Tenancy Act. The 
Bengal Tenancy Act enlarges the mode of 
acquisition but it is in part a consolidat- 
ing Act and the right when acquired is 
identical with the right of oceupancy 
created by Act X. Mitra and Geidt, JJ., 
therefore held that the ordinary occupahey 
raiyat was entitled under the proviso to 
protection for all the lands held by him as 
-a settled raiyat. .The decision is an inter- 
pretation with reference lo tlic Bengal, 
Tenancy Act of the WOTdj *' any raiyat 
havihg a right of occupancy at a rent 
assessable acobrding to fixed rules under 
the laws in force ” and is now accepted 
law. 

'I’he more difficult question remained as 
lo llie meaning with reference to the Ben- 
gal I’enancy Act of the words ‘‘ any raiyat 
having a right of occupaney at a fixed 
rale.” 

.A.S I said at the outset, personally I am 
(onipled lo hold* that every raiyat at a 
livd rate lias a right of Occupancy as an 
incident of his status, however, the status 
be acquired. But if that is inadmissible, ‘ . 
the reasonable conclusion seems to me 
(u be this, that the words now include 
every raiyat ^ a fixed rate who apart from • 
his status as such possesses or*lias acquir- . 
ed a right of occu)>ancy. That would in- • 
elude every settled raiyat of a village who 
in respect of the holding in connection with < 
which the question arises is a raiyat at a 
li.vcil rate. Sueh a rai;> at would bo protiCsC^jiy' 
ed fiom eicctmeut hut might liable " 
under the laws iii force to enhancemeitt 
of rent on the ground that he holds ' ‘ under* 
an engagement made since the time of 

settlement.’ ^ 

The GOMtssion which I refened 

earlier this jadgmeulr--thal an oceu- 
pan(^ talyBt who beoomfs a miyat at a 
fixed rate has a of.pcnupani^ pn>- 



Voi^. kMO KOjI'BS.' 

SABBESWAB t*ATBA V. MaHABAJAH 8n BB It'llBIBl} hUySHTAB. 


2d' 


tected by cl. (d) at sec. 160 of the Bengal 
Tenancy Act — 'Was probably made in view 
of the terms of the proviso to sec. SJ. The 
argument is that an ordinary occupancy 
raiyat who acquires the status of a raiyat 
at a fixed rate does not lose bis right of 
occputmcy because there is no merger, and 
that his right of occupancy is therefore 
protected both by cl. (d) of sec. 160 and 
by the proviso to sec. 37. In my opinion, 
however, for the reason already stated, it’ 
is impossible to stop at any such half-way 


Ahhil Gh. Sen v. Tripura Oh,' Chau- 
dimfip (3), turned on the p^viso to 
sec. 37 of Act XI of 1859 and the case 
does not api)ear to liave been presented in 
argument to the learned Judges on the 
lines on MhicU the present case has been 
presented to us 

In the result I agree that the a|ipeal 
^ould’be allowed. 

S. C. M. , ^ Appeal allowed. 


Tbumoh, J. 
Chaudhubi, J. 
. 1920, 

1 , June. 


[CIVIL APPELLATE JUBISDICTIOH.] 
Appeal fbom Appellate Dbobbb 
N o. 89 OF 1918. 

Binodini Hazbani, 
Plaintiff, Appellant, 

V. 

SnsTHA Hazbahi, 
Defendant, Respondent. 

llindu hm—Right of twxettion of yomtg voidiya>ed 
daughter in a caste irhere leidou) remarriage i* jper^ 
mUted—^eeessitg of proof of custom entitUeg the 
widowed daughter to ttuxeed egucUlg with a married 
daughter. > 

A iliuilv was sUGuedtd bij his widow, 
and on her dcalb, the contest for success 
ston was between a childless widowed 
daughter aged 16 or 17 'and a married 
daughter having a sogi. In the caste to 
which the parties belonged widow rematti* 

age is permitted : 

0 

Held — That though widow remarriage is 
a custom in the gaste, that does not by 
itself predicate, the furthi r custom (hat the 
widowed daughter, because it is open (b her 
to remarry, is entitled to succeed equally 
with (he married dauuMcr. There must 
Nath Nashar v. Surendra Nath Dytt ( 1 ). be o’lear proof of, Custom enUiUng the 
jIhoBe observations are entitled to great widowed daughter to succeed equaUp with 
respect and naturally make me much the married daughter. 

. mom ^btfd AS to the correctness of my /njig ^^s an appeal preferred on the 
own yiw Jhanlk^iyoth^r^pe havet^iyti, November 1917 against a decree. 

J J^ally dated 19th Jnly 1917, of the District Judge 

de<^edondhottiepgton^at^iiheprq- el Zillah Murshidabad (M. Yusuf, Esq.), 
lent purpose tl^dri is inT delusive. ^ 3 , ^ 3 ,, „,3 

. OJISaW.K.W^gi^), TjftlB. TTawported. 


^ The question whether a raiyat at a fixed 
rale whose tenancy began after the Ben- 
gal Tenancy Act came into' force and has 
lasted for twelve years or more has or has 
not a right of occupancy which is protected 
by the proviso lo see. 37 is in substance 
much the same as Ihe question whicli ariw's 
in the present case, whether siicli a raivit 
has a right of ocoupauev iiroloctod bv cl. 
(d) of sec. 160. Botli questions depend on 
the further question whether such a Jiiiyat 
can or cannot become a* settled iviyul of 
the village within thu meaning ot secs. ‘20 
and 21 of the Bengal Tenancy Act. 

. ' It will be apparent from what I have 
said that I am disposed to answer this last 
question in the affirmative. The cases 
‘ have already been referred tAjby the learn- 
. ed Chief Jitstice and in my opinion there 
'is no authority which precludes me from 
giving effect to the view which I have 
* formed. 

The priucijial difficult v is caused by Hie 
dbservatiuus of Alookcrjee, J., hi Ulint 





ife ' THE CAL<5%rTA 

^'IlnKODrai ^ZBANl 17. BUSTHA EfAZRANl. 

' iBodSfying a decree^ dated 14th June 1916, 
^ the Munaif at Kandi (Babu Behary Iial 
■ Sarkar). 

4 The facts ot tlie case will appear from 
iudgment. 

Jiahus Dmcmha Nath GJutUerjee and 
0ii,irendra Naih Bagchi for the Appellant. 

Babu Mohtsh Chandra Banerj^e (for 
Babu Guru Das Sinlui) for the fiespondent. 

• • 

The JunoMiSNT of this Court uas as 
follows : — 

The question involtred in this c-asu is< 
one of inheritance to a person of the name 
of Jlwarikii Nath Huzra wJio was tlie 
father of tlio Plaintiff an4 also of Defend- 
ant No. 1. On the death of Dwarika he 
was succeeded by his widow and on the 
death ol (In* widow the conto'st is between 
the two (lauglilciH. One dangliloi, the 
Plaintiff, at the tiino when the succchsion 
opened out was married and had a sou. 
The other daughter, Defendant No. 1, vps 
childless widow^ But it lias been ioiind 
and in fact it K not disputed tliat in the 
oasle to which the parties belong widow 
remarriage is permitted. At the time wlien 
the Bucoession opened out Defendant 
No. 1, the widowed daughter, was only 16 
or 17 years of age. She being thus of 
(duld-beai’ing age and it being open to her 
at any time to marry, it has been held b\ 
the District Judge that she w'as a daughter 
likely to have male issue and (hcrefoic en- 
titled to succeed along with tlie Plaintiff 
who is a married daughter having a son. 

We think that ip^the absence of any 
INTOof of custom eiftit^ing this widowed 
daughter to succeed equally with tlm 
married daughter the learned District 
Judge has fallen into an error. Widow re- 
marriage is a custom in the caste, but 
, that does not by itself predicate the fur- 
ther ousloni^hat the widowed daughter, 
because it is open to her (o remarry, is 
titled to succeed equally with the married 
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daughter. So far from there being any 
proof of the existence of any such further 
custom.tlie decision of the District Judge 
is in fact contrary to the pleadings in the 
case. The Plaintiff in her pleadings 'alleg- 
ed that the Defendant No. 1 as a childless 
widow was not entitled to succeed. The 
Defendant No. 1 herself accepted this 
position and pleaded that the tme heir 'was 
neither her sister nor she, but the only sem 
of a third sister who had apparently pre- 
deceased her father. 

In this view' of the matter we set aside 
the decree of the District Judge, and re|t 
store the decree of tlie Munsif with costs 
in all Courts.' 

J. N. R. Appeal allowed. 


[CIVIL BBVISIOMAL JUBISDICTIOW.) 
Rev. No. 322 or 1921. 


Cbattebjba, J. ' 
Chotzneb, J. 
1921, 

Heard, 1, Augnsb 
Judgment, 

2, August , 


Bata Kbisbna 
Pbamahik, Petitioner, 
e. 

A. K. Rot, 
Opposite Party, 


CaiciUla linpromnMU Tr3nmii—Pvmr of Pron- 
dent to exeotUe order for cotte. 

The President of the Calcutta Improve^ 
ment Tribunal is a Civil Tlourt with, 
power to make an order for cosls and a$’ 
suck has an mhcrcut pouer tv cj,eeute an 
order for costs made by him. 

This was a^Bule granted on the 19th 
May 1921 again#iin order :o£ tlm Pt«il- 
deni of the Calcutta Improvement Tribu- 
nal (Mr. S! C. Banerjee), dated 16th 
April 1921. 

The fhets of the cufiv will 4Hifficientlyr 
ufipeur fsim Uie^udgiuont. , 

BdbUi y Mte lm Madhoib MaUhk Hot the 
Petition^}*^^* * 

Bvhu PfI Ch^itdhm tat 

the Oppo^te 
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BAT.i KiasHNA Fbaman][e V. A. £. Boy. 

The JnooMENT of tub Coubt was t»s 
fdlows ; — 

This Bale is directed agaiust an order 
of the President of the Calcutta Improve- 
' refttsing to execute an 
order for costs passed by Pirn on the 
ground that he had no power to execute 
such an order. 

The Petitioner applied to the President 
of the Tribunal under sec. 18 of the Bent 
Act for levimon of an order of the Bent 
Controller fixing the standard lent of cer- 
tain premises which the Opposite -Parly 
occupied as tenant. The President fixed 
the standard* rent and awarded ’ costs 
amounting to Bs. 89-8 annas to the t*oti- 
lioner against the Opposite Paity. The 
Petitioner thereupon applied to the Presi- 
dent of the Tribunal for execution of the 
order awarding costs. The ieara<»d Presi- 
dent held that he had no power to execute 
the order for costs awarded by liim. 

It appears that two contentions weie 
raised by the Opposite Pait\ nanich , first, 
(hat the President liad no iinisdiciioii to 
|xiss tlie ordei about theY)a>nv»nt ot costs 
and, secondly, that lie had no jiiiisdiction 
to execute such an order. 

. * So far as the first question is concerned, 
the learned President held, and we think 
rightly, that he is a Court and that the 
‘ jurisdiction exercised by him under sec, 18 
of the Beni '^ct is civil jurisdiction, so that 
in proceedings under that section the 
President is a Court of civil Jurisdiction 
‘within the meaning of the Code of Civil 
’ procedure and-aoder sec, 141 Code, 
as Veil as under the ||MI|lfic„ provision ot 
sec. ^ of the' Bent Act the procedure laid 
down in the Code, in regard to suits apply, 
as far aM may be, to sueh juoceedings. 

-.n Sec. 24 the C$doatta Bent ilfet lays 
dov^ ^hat in revising the of the 

Cmittolier, the President ^||H{i(ibutiai', 
Of the inin^pal Civil follow 

^ laetucfy os mtgt be, thBHImdate laid 


down in the Code of Civil Procddure, 1908, 
for the regular trial of suits. B. 4 of the 
Buies flamed by the liocal Qovernmeht 
also provides that in making enquiries un- 
der the Act, the Controller or the Presideni^^ 
of'the Tribunal shall follow, as nearly as 
may be, the procedure laid down in tbe 
Code <rf Civil Procedure, 1908, for iW 
regular^ trial of suits, the substance only 
of the evidence being recorded as in un- 
appealable cases : '■and r. 24 lays down 
that in all proceedings before them under 
llie Act, the Contiollcr and the Presiilent 
-of the Tribunal sli.ill luuc all the powers 
possessed by a CimI Coin I for the trials of 
suits. 

Now the Tribunal being vested with all 
the, powers of a Civil Court for the trial 
of suits has certainly jxiwer to award 
costs, as the power jxissessed by a Civil 
Court for the trial of suits also includes 
the jxiwcr of awarding costs. So far as 
the power to award costs is concerned, it 
is nol disputed beloic us that the Presi- 
dent has such power. Out the learned 
Piesident was of opinion that he liad no 
power to execute the order for costs and 
that is also the contention of the Opposite 
Party before us. 

The learned President relied upon the 
provisions of sec. 4 of thq Code of *Civil 
Procedure. That section lays down that 
in the absence of any specific provision to 
the contatiry, nothing in this Code shall 
be deemed to limit, or otherwise Affect, 
any special or local law now in force, or 
any special jurisdiction or power con- 
forre^ or any speoai^dorm of procedure 
prescribed by or umler any other laiw for 
thw^iime be^ in force. 

But that section only means that the 
provisfons of the Code would not apply if 
they are inconsistent with the provisions 
of Uueb special m* Ipoal law nmr affect any 
g|^eoial jurisdiotkm or qiecial proosdure 
presraribed by atm oth^ law. 


jSp,' 





9 , k K.rBox. 

learned Vresident pointe 
Nl^er sec. 77, suh-sec. (3) of the Calcutta 
:||mproveimeni Act, every awatd of the 
IMbunal, and every order^ tuade' bv the 
tribunal for (lie jiayment of motley' bhall 
iie enforced by the Calcutta Small Ca\ise 
Cotlft as jf it uere u decree of that Court. 
^That merely sliows that the special .\ct, 
tiz., tlic Calcutta Improvement Act, has 
made a sjtecial provision for execution of 
decrees of the Tribdbnl by some other 
Court, 'namely , the Calcutta Small Cause 
Court. If may be said that if the Tnhnnal 
is not to execute its order under the Inii 
provemont Act, it is not likely th.it the 
Legislature intended that it f-hould »‘\e- 
cuto its orders under • the Rent Act. 
Possibly it was a case of omission but, in 
the absence of any provision that the 
mders of the Ihresident of the Tribunal 
under the Rent Act are to be enforced by 
the Calcutta Small Cause Court <» we must 
hold (hat the President of the Trib.inal 
has the ]to\\er of etiforein}* hi.s<'»wn ofdoi 
passed under (hut \ot. 

On behalf of the (Opposite l\u(y up aie 
referred to the ease of Gobordhan Das 
Psora V. Doolae Chand Sethia (1). We do 


ings tinder the Act, and not those, relating 
to exeention. But r. 24 lays dou!;n ihai 
the President shall^bave all the powers cf 
a (livirCoort for 

It is to' bo observed that UotIot sec^v o. 
the Calcutta Rent Act, the application for 
levibing the order of the Rent Controller in 
les^iect of premises outside Calcutta is 
to be made to the principal Couri of. ori- 
ginal jurisdiction in the district. R. 24 
does not lay down the procedure to be 
adopted in such Civil Court because ho 
jiroMsion isneeess.irv to bo made with re- 
s|)eel, to pioeecdings in .1 /^ivil Court. 
Such Court can surely eilecute its own 
oiders and it would be anomalous that an 
order for costs under sec. 18 w'hen passed 
in a case relating to premises outside Cal- 
cutta can be executed, whereas such an 
order with respect to a case relating to pre- 
mises inside Calcutta cannot be executed. 

In Nilmony Singh Deo v. Toro Nath 
Muhhcrjre (2), the qaiestion arose whether 
a Collector under Act X of 1869 lould 
tiansfcr a decree for rent for e.\ceution to 
)i Civil Court in another district, there 
being no provision in that Act for sucli a 
transfer. The Judicial Committee in de- 


not think, liowever, that that case uas any 
bearing on the present case. In that cose 
the question raised was whether r. 4 rram«d 
by the Local Government which makes 
the provisions of the Civil Procedure ' ode 
applicable to enquiriea made under the 


ciding the question in the affirmative ob- 
served that the Rent Court was a " Civily, 
Court in the sense that it is deciding op 
purely ciyil questions beliyceli persona' 
seeking their civil rjghtb ” and being’ a 
Civil Coart in that sedse it falls within the 


Act by the President was ultra vires in so 
far as an enquiry into an offonce under sec. 
20 of the Rent Act is concerned. Here no 
such question aris(^«f as the Local Govern- 
ment has power to fr&me mlm lor regulat- 
ing the procedure for the PrendeUt of the 
Tribunal in matters like the ]»esent. ' 
It is contended that sec. 24 gLiUm Act, 
and r. 24 make some portions'll^ of the 
Civil Procedure Code, rfe., that relating to 
regular trtlU of suits applicable |o proceed- 
(j) 2(i0.w.N.e6i(intk 


provisions of the Civil Procedure Code, 
and further that '* there Is nothing in the 
Act X of 1836 w|;q(di ftrovidea tvm any qye- 
{sution beyoi^his (CoUect<^'a)jiurisdicfion, 
Bhd there is p0(hh]^.to conclusion 

such exebotfents diVIeft to the pnera- 
4lop of M XXX.nt /rf 1832, or the corres- 
bdndia h?^j^ ^ M 'Vnt of Li 

Belmy. <3){ the 


f), 0. w. 
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BATA EiaSBItA PAAliAKlS v. A. K. » 

Wrped Judges referring to the above ol»* 
sertations of tHe Judicial CiMiiooittee in 


vh.f vhat a Coint bas inhetenf powers to 
etecute its own orders is applicable to the 


Ktlmony Sinyh’g case (2) observed*" this present case 

given for the decision We accordingly hold ^at the Resident 

seem to leave no room for doubt that their of the Tribunal has power to execute the 
liOrdsbips thought that except upon points older for costs passed by him. ^ 
expressly provided foi by Act X 1869, The Buie is accordingly made absolute, 

the procedure of the Bevenue Couits when We mpke no cider as to costs, 

trym’g questions aiising under that Act S. C. M. Rule made absolute. 


must be governed by the Civil Procedure " 
•It may be said that Ait X ot 1869 laid 
down a pioceduio lolating to execution 
{^though it did not provide lot tiauster of 
decrees to anotjiei district, wbeieas 1. 24 
under the Calcutta Bent Act merely pro- 
vides for the proceduie for trial of suits 
It IS unnecessary, however, to discuss the 
matter further, because even if no provi- 
sion 16 made in the AH or in the lules 
for execution of orders, under the Bent 
Act, once it is held that the Pi6siden+ is 
a Court of civil jurisdiction and has pou er 
to award costs, we think it must bo hold 
that the Couit has inherent power to en- 
force the order for (oost>l) passed by it 
In the case ol Jotjendra Chandra Sen v. 
Wazidunnessa Khatun (4), Sir Francis 
^laclean, C. J , observed as follows : — 
" Bat it is now urged that the Court has 
no junsdiclion to do this, which means in 
■effect that the Court had n^^power to en- 


force its owif orders. 1 hope that is not 
so, and I do not that it is so. There 
18 apparently no wi^tion in the Code of 
Civil Procedure wSieti applies directly to 
the case. Buir Code is qjdt exhaustive 
and»it seems tbjtOn tbalhifrben the Court 
had jurisdictlim', as it un^hte^y hpd, to 
make the or^r as to costs, there is an in- 
herent povifer in the Court to have that 



PBIVT COOMOIL. 

[Apfial raoM MAnsAs.] 

« 

» ^ Mitka Vbnkatadm 

Loan BnoEMASTER. Iappa B»w Babador 


Loan Domedih. Zichindar Card and 

Lord Shaw. • on., Appellants, 
Sir 4ohh Edge. «. 

Mb. a beer Ali. Baja Pahtba- 

, 1931, SARATHY ApPA RoW 

March. Babador Zbuibdar 

{ . j Garu, BMpondent, 

Dei ^fal ryuig xntermt- Payment mtkout tpeeijia 
app^^'uftioi^—Creditor'inffht to apply payment 
tn rfd o(,gr(! of intireei Jiret. , 

o debt is due which carries 
intc gt, and moneys arc received without a 
def}'^ appropriation on the, one side or tn 
the the rule which is well established 
in cases is that the money is first 

appuci, pi payment of interest and then 
when th^t IS satisfied in payment of the 
capital. 

Pabb’s Banking <3ompany v. Yates (1) 
referred to. 


This was an appeal from a decision of 
the High Court at Madras. 

Thh> facts of the c&se will sufficiently 
appear from tbeir lordships’ judgment 
Mr. L. DeGruyther, k C. (with Messrs. 
Bhugwandm Dube, K. V. L. Narasmhqm 
and R. i^^Palat) for the Appellants re- 
ferred to Civil Procedure Code, sec. 144. 
Bespondmit had applied the money to 
varions payments carrying high rates of 


ll) U8§91 3 Q. B. P, 46Q At y. «& 
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JJfiKA VlUiKATADM 'Appa Row v . R.ua pAimrASAiiAi’fly Appa Row. 
fftieresf, High t3ourt gives (> periTaot. Nidadavole Estate and the JMedur Estate, 


Therb has been no ajipiopriatioa by'Appel- 
" lant of the jnoneys pai(t towards the capi- 
tal, but only towaids the interest due to 
hini. , V 

[Jjoko Ih-CKMASTKR referred to Parr’s 
)^dnkin(/ dontpany v. Yate^ .(1) where 
^ij>bv, - 1 ;. «T., cites Baniandoss Dinesli 
Chandra (’i) and Maharaja of Bencrus ,v. 
liar Narain Siiujh (3)^ ■ . 

6'(> Earle Jtichards, K. C. (with Mr. >1. 
M. Parikh) for the Respondents. — Tliere 
iano rule one w ay or other as to appropriajf 
lion of moneys |raid by a debtor, (.'ases 
cited are all of contract. Tlie debtor is 
not bound lo a ppropriat*^ towards uiieibst. 
Each case to be decided on considerat^na 
of equity and justice : Thompson vl Hud- 
son (4). 1 

The matter is for the discretion af the 
Court. The cross-appeal is out two 
points : — * / 

(1) Sub-Judge said interest was cUii'ge- 

able ou the prpicipal amount dficrea and 
High Court, on the wdiole amount iuo iding 
interest. f; 

(2) Interest must be at 4 |)er cej^^. the 
'bank rate and not at G per cent, as t^ a De- 
fendant would only, have got 4 per/.j, ,mt. 

Appellants not called on to repl^„„ 

Their Lohdships’ Judcime.n'T 1;a8 deli- 
vered by . i ' 

Lord BucKMASTKR.-S-Their Loidships do 
not desire to hear Counsel for >the Appel- 
lants in reply, nor do they need further 
t ime to consider the advice that they will 
tender to His Majesty, for in their opi- 
nion this case is quite plain. It apiwars 
that in 1899 the . Respondent instituted a 
suit the Defendants to which are repre- 
sented by the present Appellants ; he claim- 
ed partition of two estates, known as the 
. (p [1898] 2 Q. B. D. 460 at p. 466. 

(3) 6 M. I. A. 389 (18S6). 

(8) 1. li. B: 38 All. 26 (1906). 

(•n L. B. 10 Eq 497, [1870). . 


asserting that he was entitled lo a one- 
tliird shaie in each. The District Judge, 
by whom the action was first heard, de- 
creed in the I’laintiff’s favour with regard 
to the first estate, but against him with 
regard to the other. An apjieal was 
taken from that decree to the High Court; 
who varied it by declaring that' the 
1‘laintiff was entitled to one-third of the 
second estate as w'ell as of the first. -A 
receiver having been ap]X}iuted of the rents 
of both estates oij the 14th February 190 
the Flaintiff obtained an, order enabling 
th^ receiver to ))ay over to him his interest 
on the Medur Estate under the judgment 
of the High (!ourt as it then stofxl. Unfor- 
tunately for him the uncertaiinties of litiga- 
tion resulted in a decree of His ]\rajesty in 
Council ou the 19th .December 1913, restor- 
ing the judgment of the District Judge 
and it consequently followed that the share 
of the property in the Medur Estate which 
he had received from the receiver was 
money wdiich he was bound to restore. 
The representatives of the original Defend- 
ants accordingly appealed to the District 
Court for restitution, asking fpr i*epay- 
ment out of the moneys in the receiver’s 
liands, representing the Plaintiff’s share 
in the Nidadavole Estate and against him 
personally for the balance. The matter 
came before the District Judge, who decid- 
ed that the Defendants were entitled to 
the relief they claimed, and made an order 
on the 31st August 1915, directing that the 
interest at tte rate of 9 per cent, ^jvith 
yearly rests was to be charged agaips^ the 
Plaintiff, and that so much of the 'an^upt 
due as represented, principaf should carry 
simple interest from the date, of the order 
at the r^.pf .9 per cent. . ' . 

On - High 

Court order i>y that 

the amotpipil^ pijly 
simple interei^ ..Bi o per ^^nt'., ahj on the 
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liSth December 1916, tlie matter being 
again before them they directed that the 
whole amount should carry interest from 
the datei of the order, but that the moimya 
deceived should be treated as thougli they 
bad been received in respect of the prin- 
cipal moneys and not of the interest. An 
order was accordingly drawn up embody- 
ing the decision of the 10th October 1916 : 
that order lias been accepted by the Ap- 
pellant, but from the direction given on 
the 15th December as to appropriation 
Jihis appeal has been brought. The reason 
given by the^learned Judges for their judg- 
ment was thht«they regarded the piaynients 
already made as shown in an account filed 
by tlie Defendants in the District Court on 
the 25fh August 1015, as paments that 
had in fact been appropriated by ilie De- 
fendants as against principal and that 
from such appropriation there was no 
opportunity for them to recede. The aC- 
mint referred to is set out in tlie record in 
tliese ])rocceduigs and it shows that as 
each sum of money was received it was 
charged with interest at *lhe rate of 9 per 
cept. and carried forward until the end of 
the year, when the. tolal amount so found 
was credited as against the total amount 
which was duo. At no lime did the sums 
so credited do more than cover the claim 
for interest, and it therefore seems impos- 
sible to imclerstand why it was that the 
“money received was regarded as definitely 
appropriated in respect of the piiiicipal. 
Nothing has been pointed out to their 
;Lorlships to lead them to^the conclusion 
llfii&t the High Court was right in the as- 
snnipUon that they then Wiade in tliat re- 

The qiitetion then remains as to how, 

• apart frdm any specific appropriation, 
these.siims oiight to \:§ There 

^ There 

\d«finw Bide or 


on the ' other! and the rule which is'^wdlf 
established in ordinary Ifeases is ttial in 
those circumstances the money is first ap- 
plied in payment of jntefest and then 
wdien^that is satisfied in payment of the 
capital. That rule is referred to by Lonl 
Justice Rigby in tl\e case of Parr's Bd^Mft'g 
Company \. Yntes (D wliicli is re|>ortpd ip 
these words : — % 

The Defendant’s Counsel relied on the 
old rule that ckies, i^) doubt, apply to many 
cases, namely, that, where both )>rincipal 
and interest are due, the sums ])aitk on ac- 
count must be applied first to interest. That 
f-iile, where it is applicable, is only common 
justice. To apply the sums paid to principal 
where interest has accrued upon the debt, 
and is not paid^ would be depriviuR* the 
creditor of the benefit to which he is entitled 
und't^r his contract.'^ 

Their Lordships eau find nolhing in 
this case to lake the qiioslion onisidc the 
geiienil principle referred to by the learned 
Lord Justice. They therefore think thal 
the money received miisl be applied hi the 
ordinary way, first in the reduction of the 
the money received must hh applied in the 
reduction of (lie principal. So far there- 
fore as the Ajipellants’ ap])eal is concerned 
this means that the High Court have been 
mistaken in the view’ Unit (liey took and 
that the appea4 shoifld be allowed^ but 
there is before their fjordships n cross-ap- 
peal which first of all raisers tlie contention 
that the interest ought not to be higher 
than the bank vat^, Tlveir Lordships arc 
not prepared to accede to I bat contention. 
They think that the High Court were 
fully qualified to exorcise the discretion 
which they did in theihatter, and they will 
not light ly interfere with the exercise of 
such a powder. Finally the Respondent 
contendsi that the District Judge was righi 
in dividing tb? amount to he repaid unde?- 
the ordez^of the 31st August 1915, into (ho 
component parts of w^hich it was originally 

, - (l> [iw«l 2 0^^ B. n, 460 at p. 466. 
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up,, m much as lo princip$.l and so 
'much as to interest, and to declare that 
the interest only runs on such part of the 
judgment debt as flowed from the prin- 
cipal sum. Their Ijoidships agro<^ with 
the High Court in thinking that no such 
distinction can be made. 

They u ill therefore humbly hdvise His 
Maiesty that the appeal slioiild b(; allowed 
with costs, that the ci'oss-appeal showld 
l>e dismissed with cos^s, and that in tak- 
ing the account the moneys received should 
be applied first towards the payment of 
the interest and wdten that Ls satisfied U:t 
wards the payment of the capital sum. 

Rolicitor : MrJ Douglas Grant for the 
Appellants. 

Solicitor : Mt^ G, Dalgado for the Re- 
spondents. 

R. M. P. 


[CIVIL APPELLATE JURISDICTION.] 
Appeal from Original DeObbe 
No. 153|of U19. 

Bbpin Krisrha Boy, 
Defendant No. 8, 
Appellant, 
r. 

Fbiya Brata Bose and 
ors., Plaintiffs, 
ifespondents. 


Mookerjee, J. 
Buorland, J. 
1921, • 

14, Jane. 


Specific Relif^f Act (I of 1S7T)^ sec, for 

rectificoHon of mortgage deed after issue of sale 
proclamation in e,vecution -of mortgage decree — 
Chs>unds on which rectification justifiable ^ Passing 
of decree if bar to rectification — Notice^ necessity 
of when knowledge proved — Notice to purchaser by 
title papers^ iiature atiH effect of --Purchase of mort- 
gaged property daring ^ndency of cjieeution pro- 
csedings-^lA^ Misdescription of property^ 

if prevents its application, ^ 

After the sale proclamation was issued 
in ciiceoution of a mortgage dectec a suit 
was brought for the rectification of the 
mortgage bond so far as the description of 
the propertg mortgaged was concerned. 
The m/nrtgaged property, it appeared, had 


been purchased by a third patty during the 
pendency of the execution proceedings : 

Held — That in order to justify rectifica- 
tion of a contract or other instrument in 
writing there must be proof of a common 
intention different from' the expressed in- 
tention and a common mistaken supposition 
that the intention was nghtly expressed in 
the instrument; it matters not by whom 
the actual oversight or error was made 
which caused the. expression to be wrong , . 

The conception of notice was intri> 
dneed into law and the rules concerning 
it were established from considerations l)f 
poljcy and expediency baseU upon the com- 
mon experience of mankind. Notice even 
when actual is not necessarily equivalent to 
knowledge , but the same effect must he 
attributed to it v^hich would 'naturally 
flow from knowledge. Notice bcipg thus 
a representative of, or substitute for, ac- 
tual knowledge, whenever a party has ch- 
tained a full knowledge , although not in 
accordance with the rules which define the 
nature of notke^and regulate the mode of 
its being given and received^ there is no 
longer any need of invoking the legal con- 
ception of notice. 

Notice to a ^purchaser by his title 
papers in a transaction will not be notice 
to him< in aji independent subsequent, 
transaction in which the * instruments 
containing the recitals are not necessary 
to his title; but he is charged construc- 
tively with notice merely of that which 
affects the purchase of the property in the ■ 
chain of which the paper fonykS a 

necessary link. 

Held, further — That the fact that g de- 
cree had already been made on the mort- 
gage bond teas no bar to the rectification of^ 
the bond itself,. 

It mayj^jbe held as a gen^dV rule 
that if there S a mutual mistake in a mort- 
gage in the descriptior^ pf property and 
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the same mistake is reproduced in the de- 
cree, equity may go back to the original 
transaction and reform both the mortgage 
and, the decree so as to make them conform 
to the intention of the parties concerned, 
but in a case where the decree has been 
executed and title has passed to a pur- 
chaser, fresh considerations may arise. 

The contesting Defendant having pur- 
cfiascd the property during the pendency 
of the execution proceedings would be 
hound thereby, for in the case of a mortgage 
suit the lis pendens does not terminate till 
the security has been realised for the satis-^ 
faction of the judgment, debt. • 

The principle of the decision in *Loks- 
nath r. Achitanasda (4S)i that misdescrip- 
tion of the property involved in a litigation 
is sufficient to render the doctrine of lis 
pendens inapplicable cannot be invoked by 
a person' who has either knowledge or 
notice of the true state of ^things. 

This was an appeal af(amat tlie deoree 
of Babu Krishna Kumar Sen, Additional 
Subordinate Judge, of Zillah Ilooghly, 
dated tlie 3rd of MarcK 1919. 

. The facts of the case will appear from 
the judgment. 

Babus Dwarka Nath Chakra early and 
Kali Kirikar Chakrah'utty for the Defend- 
ant* Appellant. 

Babus ^am Chandra Mazumdar, Rupen- 
dra Kumar Mitter and Monmohan Bose 
for the riaintiffs-Eespondents. 

The Judgment of the CorBT was as 
follows : — . * 

Mookebjbe, J. — The subject-matter of 
the litigation Avhich has culminated in this 
appeal is a share of an estate whicli bore 
Tpuzi No. 9.3 on the revenue roll of the 
Collector of Hooghly about the middle of 
t^ie last, century and, was ]»eld by two pro- 
^rietoiis Bam' Sundar and Hara 

(4S)i.leC«L. 7.TO} (isosi: 


Chan(|i'a^ Bose, The amount ftgfe- 
Due originally payable was. fixed at 
Rs. 2,998-1-0; this was subsequentlv re- 
duced to Rs. 2,971-1-11 when part of the 
estate was acquired for public purposes 
ynder the Land Acquisition Act. On the 
29th September 186-1, upon an application 
made under sec. 10 of Act XI of 1859, the 
share^ of Kara Chandi*a Bose which 
. amounted to 8 annas 16 gandas of the en- 
tire estate ^treat^d as 16 annas) was form- 
ed into a separate account and was de- 
scribed in the books of the Collector as 
Touzi No. 93-A, with proportionate 
amount of revenue payable fixed at 
Rs. 1,648-15-5. Thenceforward Touzi 
No. 93 became what is termed the resi- 
duaiy? share and included only a 7 annas 
share of the original estate which was 
vesteil in Ram Sunder Bose. To put the 
matter briefly, before the separate account 
had been opened under sec. 10 of the 
Reverflio Sale Law, the expression Touzi 
No. 93 would be the fitting description of 
the entire estate, but since the opening of 
the separate account was sanctioned by 
the Collector, the term Touzi No. 93 could 
bo appropriately used, to specify- only the 
residuary share 7 annas*! gandas of Ram 
Sundar Bose, w^jilo the term Touzi 
No. 93-A cfjuld be properly used Ip. desig- 
nate only the sepaiuted share 8 annas 16 
gandas of Hara Chandra Bose. It k 
necessaiy to mention at this stage that 
Hara Chandra Bose left four sons, Kailas 
Chandra, Makhan Lai, Beni .Lai and Braja 
Lai, each of whom inherited one-fourth 
of his properties,^ that is, each took a 2 
aillias 4 gandas share Qut of the 8 anbiis 
^6 gandas share which belonged to their 
father. It also transpires that these four 
brothers acquired from the representatives 
of Ram Sudar Bose, 1 ahna 13 gandas 1 
kara 1 krant share (out of the 7 annas 4 
gandas e^arc), namely, 1 anna' 1 ganda 1 
k^ra 1 krant share by a conveyance, dated 
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19th S^ptemher 1862, an® 8 gawdas share 
by another conveyance, dated 9th Septem- 
ber 1873 and a 4 gandas sliarc at an execu- 
tion sale. Bach of the four sons of Kara 
Chandra' Bose th'us acquired, in addition 
to his ancestral .share, 2 annas 4 gandas in 
Tquzi No. 93- A, one-fourth of 1 anna 13 
gandas 1 kara, 1 krant share that is. an 8 
gahdas 1 kara 1 krant share in ,Tou/i 
No. 93. The shares tlius vested in Bent 
Lai Bose (the third son^of Hara Chaiidia 
Bose) in the two Touzis mentioned passed 
on his death to his son Earn Chandra. Bose, 
the predecessor-in-inteVest of 1 he first 
seven Defendants in the present litigation. 
We now come lo three Iransfers elTeeled 
by Ram Chandra Bose, wljich arc of vital 
imporlanee in the determination of the 
questions in rontroversy in this suit. 

On the 7th February 1903, Ram Chan- 
dra Bose executed in favour of Jagadiswar 
.Roy the predecessor- in- interest of the 
Flaintiffs in the present litigation, a mort- 
gage bond lo secure a loan of Rs. 5,999^; 
the property hypothecated was described 
as his own shar(3 of 2 annas 4 gandas, 
w Iiicli his father had possessed in ‘ ‘ Touzi 
Ko. 93. ” 1 1 will be observed that althoiigh 
the sharo inherited by the mortgagor from 
his father was originally included in Touzi 
No. 93*(\vhich comprised the whole estate), 
at the date of the mortgage that Touzi had 
been broken up into two fragments, 
namely. Touzi No. 93-A (wliich was the 
separate account and included the ances- 
tral sharo of the mortgagor) and Touzi 
No. 93 (the residuai*y estate which includ- 
qnly the share of ^Ilam Chandra Bose) 
consequently, if \vhat*w>s intended to be 
mortgaged w’as the ^ncestiwl 2 nnnns ^ 
gandas share of the morigagor, the des- 
cription that it was a share of Touzi 
No. 93 ” (which at the date of the Iran- 
^jBaction, had not the same connotation as 
it had priof to the opening of the separate 
account) might 'well lead lo confusion ; 


indeed, as will presently appear, this has 
been the root of the present litigation. 

The next document executed by Ram 
Chandra* Bose w’hich deserves attention is 
a conveyance, dated the llih April .1911 
in favour of Bepin Krishna Roy the eightli 
Defendant in the present litigation. This 
deed of absolute sale recites in full the 
history of the estate No. 93 and explains 
how the separate account Touzi No. 93-A 
was carved thereout and the residuaiT 
estate Touzi No. 93 was brought into* 
existence. Tlie document not only sets 
• out the successive steps wljereby the t 
vendor' had acquired an interest in both 
the 'fouzis — in the foimer by right of 5n- 
herilanee artd in the latter by riglit of pur- 
chase, but furl her mentions that on the 
20th April 1808 a pnini settlement was 
taken by Beni Tjal Bose (one of the re- 
presentatives of ITara Chandra" Bose, the 
holder of the. separate account Touzi 
No. 93-A) in respect of 1 anna 1 ganda 1 
kara I krant share out of the 7 annas 4 
gandas sliare wdiich constituted the resi- 
duary estate; this' lease, lliougli taken in 
the name of Beni Lai Bose, was appar- 
ently for the benefit of liimself and his 
three brothers. The deed finally recites 
two incumbrances created by the vendor, 
namely, firsi , a simple mortgage to Jaga- 
diswar Roy of the 2 annas 4 gandas share 
inherited by liini from his father and com- 
prised in Touzi No. 93-A, and, secondly, 
a conditional mortgage, dated l4th Novem- 
ber 1909 in favour of J. F. Duncan of Cal- 
cutta, with respect to an 8 gandas 1 kara 
1 krant share of his zemindary interest 
and 5 g/indas 1 kara 1 krant share of his 
paini intorost : these, as we have seen w’ere , 
comprised in liie residuary estate Touzi 
No. 93. The conveyance after these reci- 
tals, proceeds finally to transfer to the. pur- 
chaser, for a consideration of Rs. 1,000, 
the zemindari riglit in 8 gandas 1 kara 1 
krant share of the originaV Touzi No. 93, 
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(leductinf/ the 2 gaiidas share out of the 8 
annas 16 gandas share of Touisi No. 93-A, 
and the paint right in tlic 5 gaiuhis 1 kara 
1 kranf shave, together witli a 2 annas 17 
gundas 2 karas 2 krants sliare in certain 
resumed chaukidar c/ittfcrau (service lauds). 
It is plain from the elaborate vocital in this 
document that the vendor did not keep 
back frmn the purchaser any relevant in- 
formation relating to ^the history of the 
title to tlie estate conveyed by him, and 
the purchaser was apprised how the ori- 
ginal Touzi No. 93 had been broken up 
into tho sd^taratc account, Touzii Xp. 93-A* 
(whkdi was subject to the mortgage hi 
favour of Jagadiswar Boy) and the resi- 
duary estate Touzi No. 93 which was 
transferred in part to the ])urchasor, sub- 
ject to the patni lease in favour of Beni 
Lai -Bose and the mortgage in favour of 
Duncan. 

The third document executed by Bam 
Chandra Bose wliich requires examination 
is a conveyance, dated 19th Heptember 
1911, in favour of Bepin Krishna Boy the 
eigdith Defendant in l|lis suit and the 
transferee under the conveyance, dated 
11th Ajiril 1911 whose provisions wo have 
just analysed. This second conveyance 
pur})orted to transfer thet 2 annas 1 gandas 
share inherited by the vendor from his 
father and included in the separate account 
recorded as Touzi No. 93-A comprising the 
8 annas 16 gandas share originally held 
hy Hara Chandra Bose. (the grandfather 
.of the vendor). The donsideration was 
stated to be Bs. 5,000 and the vendor de- 
clared that he had not encumhered tho 
suhject-ma,tter of- the sale by mortgage or 
otherwise. This is remarkable in view of 
the statement in the previous conveyance 
o^ the llth April 1911 that., this ancestral 
share of 2 annas 4 gands^ ibi^ been mort- 
gaged with Jagadiswac Boy. We shall 
now proofed to describe the succession of 


event s which have brought the coHtoatmg 
parlies into Court. 

On tlie I3lh August 11^, the execulora 
to the estate of Jagadiswar Boy (who had 
taken the mortgage of the 7th February 
1903) instituted a suit against the mort- 
gagor Bum Chandra Bose to enforce the 
security. The original mortgage, bohd 
•was filed along with the plaint and in a 
schedule thereto the properties hypothe- 
cated were described as appeiluining to 
lot Srerampore “ bearing Touzi No. 93; 
of the 16 annas skarc thereof Defendant’s 
own .sbaro is 2 annas 4 gandas and the 
proportionate annual revenue Ks. 412, for 
the said 2 annas 4 gandas share is payable 
into the Collefltorate,’’ as the annual rev&. 
•nue of tho said Mahal is B.8. 2,972-1-10 
p-ayable into tho collectorato of Hoogbly. 
The suit was not defended, and on the 
10th December 1909 tho usual mortgage 
decreo was made, directing the sale of the 
mortgaged properties ; the description 
^opiedjfrom the mortgage deed and insert- 
ed in the schedule to tho plaint was re- 
pjoduced in the schedule to the decree. 
The decree-holders applied in duo course 
for e.xecution of the mortgage decree, the 
sa-lo px'oclamatiou was issued and the bid 
of Es. 5,000 ottered by the decree- 
holders was accepted on the ISlh Sep- 
tember 1911. At that stage, the decree- 
holders appear to have discovered that the 
property sold bad been described in the 
^le proclamation as Touzi No. 93 and 
j>hoy seem to have apprehended that this 
might lead to fgture dispute as to what 
had actually beel\* sold. They did not 
accordingly depdSit the poundage fee and 
*applied to the Comi to resell the mortgage 
property after a fresh sale proclamation 
had been duly published. . The petition 
embodied the following prayer. 

‘‘Be it declared that the property 
which had h^en mortgaged by the judg- 
ment-debtor ' was a 2 annas 4 
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dfis ^ahare of Tonzi No. 93 of the 
Collectorate of this District and the 
• judgment-debtor having opened a separate 
acobuht, the said 2 annas 4 gandas share 
is now included within Touzi No. 93-A. 
Eor this, the above 2 annas 4 ganda.s 
share of Touzi No. 93-A belonging to the 
judgment-debtor is liable to be .sold by 
auction for the mortgage debt.' The 
decree-holders pray that the sale procla- 
mation to that effect may be publi.shed.'' 
On the 27th October 1911, the judgment- 
debtor lodgetd his objection against the 
issue of a fresh sale .proclamation in an 
amended form and urged that as Touzi 
No. 93-A had been formed mot after but 
before the moriigagc, the proposed amend-' 
ment would be contrary to the terms of 
the mortgage decree which was in exact 
conformity with the mortgage deed, where- 
by the -mortgagor had hypothecated, not 
his interest in Touzi No. 93-A, but only 
such interest as he ])osse8sed at the time 
of the transaction in the rosiduaiy estate 
Touzi No. 93. On the 3rd February 1912, 
the matter came up for consideration 
before the execution Court. Meanwhile, 
the mortgagor had, as we have already 
seen, executed in favour of Bop in Krishna 
Eoy thp conveyance of 19th September 
1911, which pui’ported to transfer to him 
tho 2 annas 4 gandas share of the vendor 
in Touzi No. 93-A described as free from 
encumbrance. Bepin Krishna Roy ac- 
cordingly intervened in the execution 
proceedings ; he contended that his posi- 
tion could not be prejudiced by a sum- 
mai'y order for amendment of the demee 
and the sale proclamation, and claimed 
the protection accorded to a bend fide 
purchaser for value without notice. The 
execution Court held that the remedy of 
t,ho decree-holders was to obtain a recti- 
fication of ^tbe inortgage instrument and 
of tbp^mortgage decree and that an amend- 
ed fi(Me proclamation could not be issued 


until such rectification had been made. 
Tho result was that on the 3rd February 
1912, tlv5 Subordinate Judge dismissed 
tho application for sale of 2 annas 4 gandas 
share in Touzi No. 93-A on the basis of 
an amended sale proclamation. On the 
27th February 1911 the executors to the 
estate of the mortgagee instituted the 
present suit for reclificalion of the mort- 
gage, dated 7th Febniary 1903, and for 
incidental reliefs. The first seven De- 
fendants were the representatives of the 
.piortgagor Bam Chandra Rose, who had 
died in the interval in the early part of the 
year 1913, and the eighth Defendant was 
Bepin Krishna Boy w-ho had taken a con- 
veyance from the mortgagor on the 19th 
September 1911. The representatives of 
the mortgagor did not enter appearance 
and the claim was contested by the eighth 
Defendant alone. The nature of the 
obiections raised by him is indicated in 
the issues which were framed in the fol- 
lowing terms : — 

1. Is the suit nlaintainable in its pre- 
sent form arid i|ave the Plaintiffs any 
cause of action fw the suit? 

2. Is the suit within time? 

3. Is the suit bad for misjoinder of 
parties and causes of action as well as non- 
joinder of necessary party? 

4. Are the Plaintiffs estopped from 
asserting any lien of Touzi No, 93-A? 

5. Was the purchase by Defendant 
No. 8 bond fide and for valuable considera- 
tion and are the' Plaintiffs estopped from- 
questioning the validity of his purchase? 

6. Was the mortgage of the 24th Magb 
1309 legally executed and , for valuable 
consideration and was Touzi No. 93-A 
mortgaged or intended to be mortgaged by 
the said deed? and was the Defendant 
No. 8 aware of the said mortgage? 

7. Has the Plaintiffs' liei^ been meiiged 
in the mortgage de^ and/has 'the lien been 
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extinguished by the sale in execution of 
that decree? 

8. Can the Plaintiff get a decree* for 
rectification as jirayed for? 

9. What relief, if any, are the Plain- 
tiffs entitled to? 

The Subordinate Judge who fried Ihe 
ease in ilie iii'Kl inslance diKlni^?H(‘ll ihe 
suit as barred by limitation and did not 
express an opinion upon flic merits. Ui>on 
.appeal to this fJonrt, Flefoher and Hilda, 
fJJ. , held that as the (lueslion of limiialion 
waS not apparetil on the face of the !(*eord. 
the ease should gi5 to trial on all the issuer 
that had been framed in the suit between 
Ihe parlies. Tlie appeal was accordingly 
allowed and the casi* was remanded for 
reconsideration. The Siihordiuale Judge 
has now held fhat the ti annas J gandas 
share of Ham Chandra lh)se which at the 
date of Ihe inoj-igage transaelion was 
comprised in Touzi No. 93»A was really 
intended to be mortgaged; and that Hie 
eontesting Defendant was not a bond fide 
piirehaser of that share for value wilhoni 
notice. In this view,, the Subordinate 
Judge has decreed the claim in Ihe follow- 
ing terms : — 

‘*It is declared lhal the '1 annas 4 
gandas share in the Mouzahs Nij Seram- 
piir, ( I angara/nba it and Habra in lot 
Serampore comjirised in Touzi No, 93-A 
of the H<K)ghly Collectorate owned by the 
deceased Bam Chandra }3ose was charged 
with the principal and interest on the 
mortgage bond, dated 24th *.Magh 1309 
and that the description the property 
in the bond wa«- erroneous and the^pro- 
perty really intended to be mortgaged by 
it was the said share in Touzi No. 93-A ; 
the mortgage bond and the decree in Suit 
No, 103 pf 1909 be rectified accc^dingly.!* 
l!he contesting Defendant »hae ou the 
presept appeal ^sailed the .decision* of the 
Subordinate Judgd^ as erroneous both on 
the facts and,tbe law4 Off his behalf, we 


have been pressed to hold that there is no 
satisfactory evidence to show that M'hat 
was intended to be hypothecated by the 
mortgagor and to be accepted as security bv 
the morl-gagee was the 2 annas 4 gandas 
share held by the borrower Bam Chandra 
Bose in the separate acconnl Touzi 
No. 93-A.* Tt has fnriher been urg<*d in 
supj:ibri; of the appeal that even if the alleg- 
ed contract be ^^stablmhed, the mortgage . 
instrument (‘aiinot he rectified al this 
stage, afier the securhy had merged in 
tlu^ decree and the property had passed 
into the hands of a stranger who claimed 
to hold it as a bond fide purchaser for 
Mihie withoui nolice. The prineiples to 
he borpe in mind in the doterraiiiatioa of. 
Ihe question I bus raised are set out in sec. 
31 of the Specific Belief Act, 

‘‘ When, through frinid orn mulual mis- 
lake of the ^parties, a contract or other in- 
strument in writing does not truly 
exprass their intention, eithej: party, or 
his representative in interest, jnay institute 
a suit to have the instrument rectified ; 
and if the Court clearly find that there has 
been fraud or mistake in framing the in- 
strument, and ascertain the real intention 
of the parties in executitig the same, the 
Court may in its discretion rectify the In- 
strument *so as to express that intention, 
so far as this can he done without pre- 
judice to rights ac^qujred by tliird persons 
in good faith for value, 

’The first point for consideration is whe- 
ther through a mutual mistake of the 
parties .the mortgage ^instrument in this 
case does not truly express their inten- 
tion f in other words, the Plaintiffs who 
seek the assistance of the Court for the 
rectification of the written instrument 
must clearly prove that there was a prior 
complete agreement which according to 
the common intention was embodied in 
writing, but by reason of mistake in 
framing the wtiting, this did. not express 
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or give effect to the agreesjnent. Ad J atoes, 
V. C., tersely expressed the substance of 
Ihe matter in Mackenzie v. Culson (1), 
“ Courts of Bijuity do UOt rectify con- 
tracts, they may and do rectify histru- 
nient.s purporting to have been made in 
piirsuauce of the terms of contract.” To 
the same effect are the observations of 
Chelmsford, T;. C., in Fowler v. FMrhtr 
if'J) : ” 'I’lic jvjvvor* which ihc pos- 

sesses of refonniiig written agreements 
wheref there has bepn an omission of inser- 
tion of stipulations contrary to the inthn- 
tion of the j)aities and under a mutual mis' 
take, is one which has been fre<|iu'iitlv and 
most usefully exercised. But it is also one 
which should be used with extreme caie 
and caution. To substitute a new agree- 
ment for one which the parties have deli- 
berately subscribed ought only to be per- 
mitted upon the evidence of a different in- 
tention of the clearest and most satis- 
factory description. Ijord , TIuiflow’s 
language is very strong on the subject ; lie 
says, ‘ llio evidence which goes to prove 
that the voids taken down in writing 
were contraij^' to the conciurcnt intention 
of all parties must' he strong, irrefragable 
evidence.’ [L(fiiy Shelburne v. Lcrrd 
Intbiquin (3)] . And this expression of r.ord 
Thurlow is mentioned by Jjcird Eldon 
in Marquis of Towrishend v. Stangroom 
(4) without disapprobation. If. hovt^ever. 
Lord Thurlow used the word ‘ irrefrag- 
able ’ in its ordinary meaning, to descuhe 
evidence which cannot be refuted or over- 
thrown, his langcjftge would require some 
qualification but it. is probable that he 
only meant that the mistake niufet be 
jpWved by something more than the highest 
of probability, and that it must 
■b© such os to leave no fair and reasonable 

«(1) L. R. 8 Bq. 368 (186»). 

' (2) 4 l>aft. A J. 2S0, 264 (1859). 

(0) 11 Br. Ch. Cn. 841. 

(4) 6 Y«h 334. 


doubt upon the mind that the deed does 
not embody the final intention of the 
parties. It is clear that a person who 
seeks to rectify a deed upon the ground of 
mistake inust be required to establish in 
the clearest and most satisfactory manner, 
that the alleged intention to which he de- 
sires it to be made conformable continued 
concurrently in the minds of all parties 
down to the time of its execution, und.alSb 
must be able to show exact ly and precisely 
the fonn to which the deed ought to be 
hr 9 ught. For there is a 'inaterial differ- 
ance between setting asfde an instrument 
and rectifying .it on the ground of mistake. 
In the latter case you can only act n|X)n 
the mutual and concurrent intention of all 
pai-ties for whom the Court is virtually 
making a new written agreement.” 'The 
tnie position then is that in every case 
where ‘rectification is sought, it must 
clearly and satisfactorily appear that the 
precise terras of tlie contmcl. had been 
orally agreed .upon and that the writing 
afterwards signed failed to he as it was in- 
lended, an execution of such previous 
agreement, but on the contrary ex])ressed 
a different conti-acl. Tested from this 
point of view, the case for the Plaintiffs is 
abundantly made out. In the first place, 
there is reliable oral evidence of the nego- 
tiations antecedent to the execution of the 
mortgage instrument, which shows tl\at. 
what was intended to be offered and ac- 
cepted as security was the 2 annqs .4 
gandas ancestral s^re of the mortgagor 
in the original Estate 'Touzi No. 93 which 
at the time of the mortgage was part the 
separate account Touzi No. 93 — A ; oral evi- 
dence was plainly admissible for this pnlj- 
pose ; Balkishan v. Legge (5) and Jiwfitj 
V. Norwich Assurance. Co, (61, Ih the 
second place, we have the admission of the 

(6) I.. B. 27 I. A. Iffli •. c. I. Xi. R.' 82 A, II. '' 

149, jw ;.4 o. yr: R. jki 

iB) 5 Bowt L. B. 868 tl90a;i . 
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mortgagor in the conveyance executed by 
him on the 11th April 1911, that he had 
nioitgaged to Jagadiswar Roy the 2 annas 
4 gandas share obtained by him from his 
father in Touzi No. 93- A. In the third 
place the surrounding circuinstano'S point 
to tlie same conclusion. At the date of the 
mortgage, the mortgagor did not' possess a 
2 annas 4 gandas share in what was then 
Tauzi.No. 93, that is, the residuary' estate. 
To hold that notwithstanding this circum- 
stance, he professed to hypotliecjate a share 
in Excess of what he owned in fact, would 
be to attribute to him a design to defraud 
the mortgagee, there is no indication that 
he harboured stioii intention ; on the ofher 
hand the subsequent admission contained 
in the conveyance of the llth' April 1911, 
militates against a possible theory of fraud. 
Consequently, if wc look at (he surround- 
ing circumstances existing when tlio con- 
tract w'us entered into, the sitiiatioji of the 
parties, the subject-matter of the contract, 
the provisions and expressions of the instru- 
ment, and if fu]'tlier, we call in aid the 
acts done under the instrument and con- 
temporaneous writing matfe between the 
parties near or subsequent to tlie time when 
the deed was executed, we cannot but 
come to the conclusion that the evidence is 
clear and convincing that the mortgage 
instrument does not correctly describe the 
liroperty which the mortgagor and mort- 
gagee agreed sliould be given and accepted 
as security; Here then is an instance, not 
of mistake as to the identity of the pro- 
perty itself, but of a misdesci'iption of it in 
the ■written instrument. T^is precisely 
is thfe, class of cases where reformalion is 
decreed provided the mistake was mutual, 
Wflldfin V. Skinner (7) and Adams v. 
Ji^tderson (8), and examples are by no 
means rare where correction has been made 
in the description of the premises in deeds, 

.'■(7U«I1U.,S.677. 

. (8) 168 n. B. 673: 


mortgages, otAv^ances, particularly mis- 
takes in the number of the tqwnship, sec- 
tion, lot, block, boundary Jine, or .street. 
That the luistake was mutual iu this case 
cannot we lUink be seriously- disputed. 
Both part ics as is amply clear on the evi- 
dence, had the common inionlion tliat the 
2 annas 4 gandas share of the mortgage 
inherited by him from his father should be 
hypothecayted. That share, at the time of 
the •transaction, was included in Tauzi 
No. 93-A and not iu.Tauzi No. 93. The 
writer of the deed, however, described it 
as included in Tauzi No. 93. There is no 
direct evidence to show how this error was 
brought about, nor is it necessary to in- 
dulge in speculation on that point. The 
only question is, ^whether, the mistake 
was mutual, that is, a mistake reciprocal 
and common to both i)aitie8, in other 
words, whelher each alike laboured under 
the same miscojjceplion in res|)ect to the 
ierms of the written instrument. To put 
the matter concisely, was there a common 
intention different from the expressed in- 
tention au(f a common mistiikeh supposi- 
tion that it was rightly expressed. The 
answer must he in the affirmative ; for this, 
it is not necessary to hold that a mutual 
mistake of the agents of tlie parties is 
always necessarily a mistake of the parties ; 
but undoubtedly it would -bp in the case 
where th^ error was committed by a writer 
who acted as common agent of both 
parties in drafting ^he .instrument. The 
essence of the matter is that mutuality of 
mistake might arise from the fact that the 
mistake was made by a writer who acted 
as mutual agpnl of butl^ parties in reduc- 
ing the* contract. to the'form of a writteu 
instrument. Where tkpre is unilateral 
mistake, rectification is refused on. the 
ground that if the Court wore, to reform 
the writing to make it accord with the in- 
tent of one party only to the agrjeeaient, 
who averred and proved that be signed it, 
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as "it was written by inistake, when it 
exactly expressed the agreement as under- 
stood by the other party the writing when 
so altered would be just as far from ex- 
pressing the agreement of the parties as it 
was before, and the Court would have 
engaged in what would be a singular task 
for a Court of Equity to undertake, 
namely, doing right to one party at the 
expense of a precisely equal wrong to the 
other. No such consideration obvidusly 
arises in the cases ot the l^ype now before 
ns for ‘it cannot be urged here tliat in 
granting relief to, the Plaintiff on the 
ground of his mistake, the Court wonld'bc 
imposing upon the other party the errone- 
ous conception of his opponent. It may 
further be added that if the theory be 
adopted that the mistake was brouglit 
about deliberately by the mortgagor his 
conduct might be deemed fraudulent, so 
that on establishment' of fraud the mort- 
gagee might claim rectification, mistake or 
no mistake. Consequently where the De- 
fendant is shown to have beep aware not 
only that the inslruinent did not express 
the real agreement but also that the Plain- 
tiff was ignorant of the. discrepancy 
between the, instrument and the agree- 
ment, the case is clearly one for reforma- 
tion, Clark V. CArwood (9), Lorsey v. 
Srhith (10),- Corclcy v. Stafford (11), 
Tucker v. Bennett (12). There is thus no 
escape' from the conclusion that the cir- 
cumstances of the case before us attract 
the operation of the rule that in order to 
justify rectification there must be proof of 
a common intention different from the ex- 
pressed intention' pud a common mistaken 
supposition that the intention is rightly 
ex;^essed in the' instrument; it matters 
not by whom the actual oversight or error 

(91 b. B. 7 oil. Div. 9 (1877). 

gO) 1j. B. in Oh. Div, 858 (I860). 

(in 1 (18571. 

(It!) 1.. R. sach. Dit. I(l«87). 


WEEKLY NOTES. [Vot. XXVI. 

was made which caused the expression to 
be wrong. 

We have next to consider, whe- 
ther the Court should refuse to rectify the 
mortgage instrument on the ground 
that, such rectification will prejudice 
(he rights acquired by a third per- 
son in good faith and for value. The Sub- 
ordinate Judge has answered this ques- 
tion against tlie eighth Defendant. ..In lus 
view, the purchase of the mortgage pro- 
jKuty by the contesting Defendant was 
made neither in good faith nor for value. 
The evidence as to the payment of con- 
sidjjralion has been placed rbefore us Snd 
the judgment of the Sfibordinate Judge 
lias been criticised on the ground that he 
has rejected positive testimony on mere 
suspicion, a course emphatically dis- 
approved by llic Judicial Committee on 
more tliau one occasion ; as was observed 
by Sir Lawrence Jenkins in Mina Kumar i 
v. Bejoij Singh (13) and by Lor'd Shaw in 
Mohammed Mahbum Ali v. Bharat Indu 
(14), the decision of the Court should rest, 
not u]K>n suspicion but upon legal grounds 
established by legal testimony; this fol- 
lows the eailier dicta of Iiord Westbury 
in Sriman v, Gopal (15) and Lord Hob- 
house in Unian v. Gaiidharp (16). There 
is considerable force in this contention. 
The evidence of payment of consideration 
by cheque on the Chartere(J Bank cannot 
be brushed aside, and there is no solid 
foundation laid in the evidence to support 
the hypothesis that the purchaser received 
back the money from the vendor. If that 
theory l)ad»been satisfactordly made. out, 
there would be no real transfer at all ; the 
trautaction could then have been branded 

■13) L. B. 44 1. A. 72 ; 8. c. I. L. B. 44 Oal. 

862 i 21 0. W. N. 686 (1910). 

(14) 28 C. W. N. 321 (B. C.) (1918). . 

(161 11 M. T. A. 28 (1868). ‘ ‘ . 

(16) D. B. 14 r. A. 127 : 8. o; 1.1.. B. 16 Col. 

20 (1887). 
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as fictitious, brought about by conspiracy 
between the vendor and the purchaser with 
a view to throw . an effective obstacle in 
the way of the niorl.gagee. But the evi- 
dence does not prove coiiclusivdy that the 
sale was colourable, although the genuine- 
ness of ♦the transfer is undoubtedly open 
to grave suspicion. It is needless, how- 
ever, to discuss further, whethe>r the 
transfer was for \a.lue, because there is no 
room for serious controversy that the pur-* 
chase cannot be deemed to have been made 
/in good faith. There is no satisfactory 
evidence that the eighth Defendant ma4e 
the usual enquiries at the time of bis 
alleged j^iftcliase. We have furrier the 
significant fact that the conveyancic which 
he liad taken live niontlis earlier, on (he 
J Itli April IlM I , actuiilly conlained a recital 
that tliis ancestral share of Ham Chandra 
]3osc have been moilgageci to Jagadisvvar 
-Koy. Direct evidence is not available to 
])rove that ho jemembered this recital 
when ho look the second conveyance on 
the 19th September 1911. If there ha^U 
heeii. siicJi evi(len<*e, the ])roof of know- 
ledge would have been at least as effective 
as notice aud vtould thus liavij teen com- 
pletely divstructue. of tlie. plea of purcJiasi'. 
in good faith. The eonceplioii of notice 
was introduced into law and the rules con- 
cerning it were established, from con- 
siderations of |3olicy and expediency based 
upon the common experience of mankind. 
Notice, even when actual is not necessarily 
equivalent to knowledge; but the same 
effect must' be attributed Ip it Avliich would 
naturally flow from .knowledge. It is 
treated as a representative of, or substi- 
tute for, .actual knowledge, and is there- 
fore in its essential nature inferior to* 
knowledge. It necessarily follows that 
whenever a party has obtained a full 
knowledge, although not in accordance 
with th§ rules which define the nature of 
notice and regulate the mode of its being 


given ar^ received, there is no longer any 
need of ’invoking the legal conception of 
notice ; the rules concerning it no longer 
^•pply ; the very fact for which it is intend- 
ed as substitute has been more accurately 
accomplished in another uianner. To sum 
up in one statement, if the party has in 
any way obtained the full knowledge, 
those same results must necessarily ami 
even in a higher degree, be attributed to 
it — ^the very substance 'itself — which are, 
from motives of general i)olicy, attributed 
to notice as its lepresentativo and sub- 
stitute. But it^.is not necessary in the 
present case to establish that the contest- 
ing Defendant had actual knowledge of 
the existence of the mortgage, for it is 
plain that the vc(.*ital in the conveyance 
^accepted by him on the 1 Uh April 1911 
did in law constitute conslriicf ive notice. 
I am not unmindful that i he conveyance 
of the llth April 1911 related to a share 
of Tpuzi No. 93 whereas the conveyance 
of the 19ih September 1911 was in respect 
of a share of Touzi No. 93-A. The two 
Touzis, however, wera not essentially dis- 
tinct pro])erties within the moaning of the 
W(*ll-known juinoiple cjuinciatc'd l)y Tiord 
Hodcsdalt' iji TJautilfon^ v. Roy sc (17) and 
(|uoto(l with a])proval by Hmitli iM. Jl. in 
TressiliatL v. Caitiff c (18). “ If a man 

purchases an estate under a dedd, whieJj 
haj^pens to relate also to other lands not 
comprised in that purchase and afterwards 
purchases the* other lands to which an 
apparent title is made, independent of that 
deed ; the former notice of the deed will 
not of itself affect him in the second traii- 
s|iction, for he wa« not bound to carry in 
his recolIection*those parts of a deed which 
had no relation to* the particular purchase 
he was then about, nor to take notice of 
more of the deed than affected his then 
purchase.” The principle in essence is 

(17) [1804] 2 Sell. & Ut 316. 

(18) [1865] 4 Ir, Ch. Hep. 899. 
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ithait notice to a purcUaser by liis title 
in one transaciion will Jiot be 
'^notiee to him tin au jnfb'pcrxlent sub- 
, sequent transaction, in wliicli the instru- 
ments containing ilic rt‘ci<als are not neces- 
sary to has title ; bnl that lie is charged 
cx)nslruclivelv with iKjt.ice, merely of that* 
which affects the fHoebase of the property 
in the chain of title of which the paper 
forms a necessary link. Consequently, 
where one is purchasing a particular piece 
of real estate, and his title deeds recite a 
charge uj)on, or equitable interest in, an- 
other piece in favour of a third party, such 
recitals would not affect' him with notice 
of such charge or interest, in tlie event of 
his subsequent piircliase from Ihe holder 
of the legal title to the oilier property. 
Heiis not jnesnnicd to carry the kriowlodge 
tJms iin))Ulo(l to him in the Jirsl Iransac- 
lion in his memory until the second pnr- 
cliaso has been effected. 'The reason and 
limits of this rule were lucidiv put by 
Rogers, J., in bogqs v. Varner (19), when 
lie was asked to receive, in evidence reev 
tals in the title papers to a ddtTcrent* piece 
of property from tliat in suit with a view 
to charge a purchaser with notice of an 
antecedent unregistered dnslrumcnt or an 
equitable interest “ The evidence would 
lead to dangerous coTisequences, for it is 
impossible lor any one to recollect the 
recitals in deeds under wliich he inay 
edaim. Let this he held to he admissible 
and competent to affect a, snbsc(|uent pur- 
chasei^ with notice, it. wouh/ follow that no 
man can safely purcahse until a most care- 
fill exannination and iiispection of every 
deed to which lie may he u jiai^ly and under 
which he claims.” Tile ^ case before lis 
is obviously distinguishable and is not 
affected by these considerations. Under 
the Sale Law. notwitlistauding 

jtba^!> Sj^arate acisKiunt has been opened, 
tlie account and the residuary 

' (10) [1843] « Wa. S^r. 


estate continue ultimately liable to the 
State for the entire I'eveniie, and in cer- 
tain specified contingencies the entire 
esiale is liable lo be exj^osed for sale by 
the revenue aiitliorities for the realisation 
of arrears. Consequently, in order to 
trace the luslory of eilber fragment of-tlie 
estate, an examination of ihe arttecedent 
dealings in respect of bolli would be under- 
taken by the prudent investor. Thus, 
omder ordinary circumstances, knowledge 
acquired in course of transactions with re- 
gard to eitlier fragment of the estate may 
well be deemed as acquired ” in course of 
t»an suction with regard to the same pro- 
perty ” dr ‘‘in the investigation of the 
same chain of title.” The conclusion 
thus apfiears inevitable tliat the contest- 
ing Defendant is not entitled to the i>ro- 
lecliun extended to a purcljascr in good 
faith and for value. 

h'iiially, it lias been urged as a last re- 
soi l on belialf of the (jontesting Lefendaut 
t hat e^'cn thougli it should be clearly estab- 
lished that through the mutual mistake of 
the jiarties to the mortgage contract, the 
instrument in writing did not truly express 
their real intention, the Court cannot at 
any rate, the Court should not, in its dis- 
cretion, rectify the mortgage deed, inas- 
much as a decree has already been made 
thereon by a oompetejit Court. Such de- 
cree, it has been argued, has extinguish- 
ed Ihe mortgage security, and reformation 
a I this stage would in essence be a reoti- 
lieation of the decree of one Court by an- 
ollier, contrary lo Avell-cstablished prin- 
ciple's. In suppovt of this argument, 
f(Mc‘ncc has been ma<le to the decisions of 
the Judicial Committee iu Hetfam v. 
Shudilal (20) and Mathu Mai v. Durga 
Knnwar (21), and of this Court dn Sadho 

(20) L. R. 46 I. A. 130 ; g. 0. 22 C. W. N. 1033 
(1018). 

(31) Xi. B. 4t i. A. 71 . a. c. 25 a W. 30? 
imov. 
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Misser v. Golab Siwfh (22), Jogeswar v. 
Gmga Bisrnu (23), Ghandmia v. Asima- 
banu (24), Bhmdi Singh v. T)aidat Rcnj 
(25) And Kusodhaj x. Braja Mohan (26). 
Not one of these decisions, it has been 
conceded, is dii:Bclly in ]X)int, and the 
events which led np to the litigation in 
*eadi of these cases bear no analogy to 
those antecedent to the present suit; bnf 
an attempt has been made to invoke the 
aM of the general principles which, it is 
said, may fairly be extracted from the cases 
mentioife.d. In Hr tram v. Sha^Ual (26), 
Viscount fliTaidane observed that the effect 
of a decree made under sec. 89 of the 
Transfer of Property Act for the sale of 
mortgage property is to substitute the 
right of sale thereby conferred upon the 
mortgagee for his rights under the mort- 
gage which are thereupon extinguished. 
This principle which was also recognised 
in Mothu Mai v. Diirga Knnwar (21), 
clearly does not touch the (piestion before' 
us, namely, the competence of a Court to 
direct rectification of a mortgage instra- 
mSnt when the elements specified in sec. 
81 of the Specific Reliief Act have been 
established. No doubt, when such recti- 
fication has been made by order of Conit, 
vvhat the effect thereof may be on the de- 
ta-ee prtwiously made is a question whiclj 
we shall pre.sently have to consider. In 
Sddho Misner v. Golab Singh (22), it was 
ruled that the only ways in which a decree 
may be set aside by a ptaly thereto are by 

appeal, by proceedings Atnder sec. 108, C. • 
♦ 

(Sp) L. B. 4.; I. A. IPO I s. c. 22 p. w. N. 1088 
(1918). •' i, , 

(21) L. ft. 47 I. A. 7) : 8. c. 2b 0. ItT. N. 3&7 ' 
(ISIU). 

(22) 8 0. W. N, 878 (1897). . 

(23) 8 0 . W. N. 478 (1904). - 

(24) - 10 0 . W. K 1024(1906). . 

(28) 17 0. W.tN. 82:1?*. c, If 0. I-. J. 078 
11912). 

(26) ut. B, 48 Oal. 217 T 8. c. 19 C, W. N. 
1228(1916). ~ 


P. C. (1882) and similar sections, and'lij/^ 
application for review' ; if the decree is not 
tainted by fraud, no suit lies to set it aside. 
In that case, an amendment had been 
’ made in Ihe pleadings wiilhont notice to 
a. party who luul not entered a))j)earance 
in the suit, and a decree was ultimately 
made in accordance with the amended 
ple.iding. The absent Dcfcmlant there- 
upon indiitutefi a, suit to set aside the 
decree on the ground that ns ho had not 
been served \vit)j nolice of the api>lication 
for amendmeni of the plaint, he was not 
bound Iw the. deciee .and was enlalled to 
treat it as not aifeeling hds rights. Tre- 
velyan and Beverley, .1.1., held that as no 
.attempt had bee)) made, to set aside the 
decree as provided by law, the suit could 
not be maintained. In Jogeswar v. 
Oanga Bishnu (23), it w’as held that a 
suit Jies in a Civil Court to rectify a mis- 
take in a decree. It aiqwars that in a 
previpns morigage suit, :) in’operty which 
wa.s correctly descriheti in the plaint as 
properly No. I wa.'< hy inistsike described 
as property No. 3 in the written statement. 
I'his i>roperly 'vas ultjinalely released as 
not liable to be foreclosed, l)ut was de- 
.Rcribed as property No. 3 in the judgment, 
and the error w'as re)>rodnced ift the de- 
cree. A suit was thereupon instituted for 
reel ifirn lion of the error. The Subordi- 
nate .Judge ^smissed the suit. On ap- 
peal to this Court, Mitra, J., was pressed 
to follow the rule recognised in Ainsworth 
V, Wilding (27), and to hold that the suit 
qpuld be maintained for rectification of the 
error. This oontention WAs overruled. 
On appeal under the Letters Patent, Mac- 
lean, C. J. (Pargiter, J., concurring) re- 
versed this decision and held that the suit 
lay to rectify the mistake in the decree. 
The Chief Justice pointed out that t he suit 
was of a civil nature within the meaning 

(2.7) 8 0. W. N. 478 (1904). 

{SJi [1896] 1 C)i. 673. 
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of s^, 11,. C. ;P. C. nnd was cog- 

nizable by a Civil Couit, «s there was no 
enactment in fojco to h^?' the suit. In 
Glmnd Mia v. AsimabiDtu (,1l!4), (Jliosc and 
Pargiteiv rU., refejred to the? decisions in* 
Sadho V. (iolap (*2*2) and Jogeswar v. 
Ganga lUshtw o2.*h and licld that it could 
not bo bimdlv laid down lha( any error in 
a (lc(TC(‘, ni.iN Ik‘ challenged by a- Ke*.parale 
suiit. There a. decree for*' ejeeftnent had 
been nifide in a snil for rent, though tliero 
was no prayer for ejectiiignt in the plain!. 
The Defendant applied for review of jndg- 
ment, but was unsuccessful. Ho then in- 
stituted a suit to set aside the decree. 
The Court ludd that, in liiese eiremn- 
stances, a separate suit was not main,* 
iainable lo s(jt aside a decree not tainted 
by fraud, obtained in the presence of both 
parties and apparently conclusive between 
them. In hhandi Singh v. Daulat^ Itojf 
t26). Brett and Carnduff, JJ., referred to 
the earlier cases just analysed and held 
that a suit was nutanaintainable in a Civil 
^■ourt for amending ihe jndgmeu! and de- 
cree, previou.sly passed in a suit- between 
the same parties jiy anotlier Civil Court 
of competent jurisdiction, on the ground 
that a mistake had ht^eii made by the 
flndge in‘liis judgment and decree. It was 
observed that as the Court had juriadic- 
tion and authority to make the decree ac- 
tually passivl, another suit could not be 
instituted to scl aside or modify that de- 
cree on the ground that the Judge had 
committed an error; in support of this 
view, reference was to the remarks 
of the Judicial Committee in Srigopal v. 
Prithi Singh (28). In ^usodhaj v. Braja 

W. N. 375 (18971 

'V^iSWj 8 0. W. N. 473 (1904). 

^ <384) JOH}. W. N. 1024 (1900). 

(96) 17 N. 82 ; b. c. 16 C. L. ^ 676 
(1912). 

(28) 6 0. W. N. 889, 896 (P. C.) (1902). 


Mohan (26), Jenkins, 0. J., held that 
though a decree can be set aside by suit 
on ])]•()(.)!' of fraud of the required character, 
a suit does not lie lo set aside a decree in 
a. jR-evious suil on the ground that the 
Judge iu passing tl)at decree had made a 
mislalo*. The decision in Jogeswar v. 
ilougii lii^hnu (28) was disi inguished ; it 
‘•wa- also explained that the ease of. Aiyis- 
worth V. Wilding (27), was an instance of 
a consent decree and conse(|uenllv belong- 
ed lo the class of decisions typified by 
Ifuddersfjeld Banking Co, v. ].>wter (29) 
Wilding v. Sanderson (.80). **181080 eases 
show that an order made in an action by 
consent and l)ased upon and intended to 
eairy out an- agreement come to between 
Ihe pa.rti(‘s, ean be set aside on the ground 
(.such as mistake) on which an agreement 
in the terms of the order could be set aside. 
But these cases do not show that a decree 
after contest can be set aside or rectified in 
a flesh suit on the ground that the Judge 
was mistaken though his decree accurate- 
ly expressed his inlenlion IPreslon, 
Hanking Go, v. AIlsup (81)]. Jenkins; C. 
J . , added that if the alleged mistake of a 
Judge is to furnish a disappointed litigant 
with a fresh starting point for keefiing his 
opponent in Court, then his misfortune 
would be gravely increased to tfye public 
ileiriment. These principles are clearly 
inapplicable to ca^s of ihe type now before 
us. Here the question of fundamental 
imjxirtance, stripped of all technicalities is, 

. whether the mutual mistake of the parties 
to the mortgage transaction manifested in 
the mortgage deed, which has extended 
• into Judicial proceedings, automatically as 
it were, without mistake on the part of 

(23) 8 0 . W. N. 478 (1904). 

(26) I. L. B. 43 Oal. 217 : 8. Cl 19 0. W. N. 

, 1228(1915). 

(27) nSW] 1 Oh*. 673. 

(29) [1896] 2 Ch. 273. 

(30) (1897J 2,Ch. 6'84. 

(31) [i895] I Ch. T41.. 
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the Judge, is still capable of rectification. 
On principle, the answer should clearly be 
in the affirmative for as Neville, J., ob- 
served in Thompson v. Hickman (32), to 
grant relief by way of rectification where 
the error has crept into one document and' 
refuse it where it is embodied in two, is 
inconsistent with equitable principles, for 
equity, regards the substance rather than 
the form of a transaction. There is no 
substantial reason, for instance, why we 
should n<j| Ijold that where I lie same 
mutual mistake has* been repealed in each 
one of a chain. of conveyances, under such 
circumstances a'sHo entitle any one of the 
purchasers to a reformation as against his 
immediate vendor, equity may work back 
through all, and entitle the last purchaser 
to a reformation against the original 
grantor. Similarly, it may be lield as a 
general rule that if there is a mutual mis- 
take in a mortgage iu (he description of 
property and the same mistake is re])ro- 
duced in the decree, ccpiity may go back 
to the original transaction and reform 
both the mortgage and the decree so as to 
make them conform to the intention of 
the parties concerned ; and t his view was 
actually adopted in Bala Prosad v. Kanoo 
(33). We do not overlook', however, that 
if the decree has been executed and title 
has passed to a purchaser, fresh considera- 
tions may arise, and questions of some 
nicety which require examination from a 
new standpoint may present themselves 
for solution. It may be contended, for in- 
stance, in such a case where the pur- 
chaser did not intend to buy land other 
than that described erroneously in 4he 
mortgage, that it would not be fair to 
rectify the sale certificate. In. such a 
contingency, comprehensive relief by re- 
formation . of the defecription running 
through all the ^papers in the judicial pro- 

[I907j 1 Ch. 550 (552). 

(33) U9nj 8 B. 18, 


ceeding may well have to be refused ; the 
l>roper course for the party aggrieved may 
be to obtain reformation of the mortgage 
and to .institute new proceedings for the 
enforcement of the rectified instrurneul. 
Oaseft of this description may give rise to 
questions of great complexity and liave led 
to a marked divergence of judicial opinion 
iu the Courts of the Iinited States, as is 
am^ly indicated by the notes to the deci- 
sions in SItetvaH v. *lVilson (84), DiHart 
V. Jones (35) and Fisher v. Villamil (30). 
It is not necessary, ligwever, for our pre- 
Koht purpose to aiie]n])t an exhaustive 
fonnulation of the principles which may 
have to be invoked when the mutual mis- 
take has been reproduced from the mort- 
gage deed into tlie mortgage decree and 
thereafter into the certificate granted on 
the consequent public sale. The case 
before us is fairly simple. The parties have 
not yet reacdied l)oy<>ud the state of the 
mortgage decree and the commencement 
of e^c^caitioji j)roceedings thereon. We 
are thus not called upon to rectify the sale 
certificate granted to a imrchaser; and 
it cannot be urged that a decree granting 
such drastic relief as rectific^xtion of the 
sale certificate would invest the purchaser 
with title to property wMch was never ad- 
vertised, offered for sale, or sold to him 
and which might have been purchased by 
others at a higher figure, had it been 
correctly described iu the sale proclama- 
tion. We are consequently of opinion 
that the mortgage instrument should be 
rectified and that on the basis thereof 
similar i^ctification sboill/i be made in the 
pleadings in the mortgage suit, in the 
mortgage decree and in •the proceedings 
for execution thereof which were suspend- 
ed as a result of the order of the 3rd 

(84) L1904J l XI Ala. 405 : 109 Am. St. Bep. 3 

(35; [1902] 11 Ann. Cas. 832 : 229 111. 119. 

(36; [1911162 Fla. 4*72 : 29 Ami. Gas, 1003 
li Ii. B. A. (,N. S.) 90. 
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February 1912 and will now stand revived 
and after amendment will be continued 
in accordance with lav\'. ["Of. Kamar- 
tuMin V-. Jav'ohir Lai (37) and Hamesh- 
war Singh, Maharaja of Darbhanga 
V. Homrsirar Singh (38)]. As * tbo 
<!ontcsiin;f Defendant lias purcbased I lie 
rnortf-fl'jed property during llic pen- 
doney of tlio (‘veeiition proeoedinjy^. lie will 
be bound tlierebv, for in Hie ease of a 
mortgage .suit' the 1t.t pnUleiis doc's not 
lerminale till the security lias been realis- 
ed for the .'iutisfacjion of the jadgnient 
debt. ' v. Barhamdeo (39), 

PuTshoUuin V. Chedahil (40), Faiyaz Ilon- 
aain v. Prnguarain (41) and Lohcnalh v. 
Achitananda (42)]. The Appellant can- 
not have any legitimate grievance against 
the applic/ation of the doctrine of Us pen- 
dens, beeanso the principle of the decision 
in Lokenalh v. AehiUuianda (12), nainelv, 
that inisdoseri]ilion of the pyopintY in- 
volved in a lit iga lion is siifticienl to render 
the doctrine of Us qiendens inapplicable 
cannot be invoked by a irci'son who lias 
either knowledge or notice, of the Inie 
state of things (Bennett on Jjis IVndcns, 
pp. 154-169), 

The conclusion follows that the decree 
made by the Subordinate .Tndge is siib- 
Rtdntially correct and this apjreal must be 
dismissed with costs. , 

BTTCJrij.iNr) , J. — agree and have no- 
thing to add. • , 

S. C. M. 

(37) L. R. .32 I. A. 102: ■. C. I, U R, 27 All. 
334; 9 0. W. N. eOl (190.5). 

(38) L. R. 48 {. A. 17: ». o. 25 C. W, N. 337 

(1920). '■ * 

(39) 2 C. L. J. 2R8'il9p5'. 

(40) I. L. R. 2# All 76 1190C'. ‘ 

(41) L. R. 34 1. A. 102 • a. c. 1. L. R. 29 All 
3.39 ( no. W. N. 661 (1907), 

(49) 16 C. I*- J. 391 (19091. 


[CIVIL BEVISIONAL JURISDICTION.! 

Rule No. of 1920. 

Pu-hAO 

Sanderson, (’. J S^.^OH, Petitioner, 

Richardson, J, v. 

1921, .looBNDRA Nath 

18, July. Mondal and anr.. 

Opposite Parties. 

(■',>// Priveihiiw ('(«/«■ f. lei 1’ o/ WOS), pr., A'X/, 
r. .».s ’ — Mortguiff ih'i ne, for ivtle — Claim to morl- 
guged properli/, if Hex— Claim once a! t O'Wed hut die- . 
allowed upon frcs/i application for ereeution — 
Herision — Cird Proenluro Code (Aot V of lOOS). 
gee. lUi. 

A’ claim is not enierlqpiahle under Or. 
XX'f, r. 68 of the Civil Procedure. Code to 
property which has been, ordered to be sold 
under a,mortgage decree; and where such 
a claim was once allowed, but stibsequently 
Hie decrce-holflrr having again applied for 
e.ieeiition of the decree by sale of the pro- 
perly, a further elaiin lo the properly by 
the successful claimant u'a,s disallowed by 
Ih.-' e.eccuting Court : 

Held, on an application for revision 
under sec. 116 of the Civil Procedure Code, 
that in vieto of the authority of the case, 
DkkfhoIiTS V. Peters (2), the High.Court 
could not interfere. 

This was a inle granted against the 
order of the Subordinate Judge of 
Howu-ah, dated the 27th November 1920, 
disallowing a claim preferred nnder 
Or. XXI, r. 58 of the Civil Procedure Code. 

The facts ap|ionr sufficiently from the 
judgment. 

Balm Bcfin Behari Chose (with, Babu 
Baranashibashi Mukerjee) for the Peti- 
tioner submitted that the previous -order 
irpholding the claim could not be ignored 
by the lower Court which acted without 
jurisdietibn or at any rate illegally in the 
exercise of its jurisdiction in disallowing 
the claim. 


• (?) I. b, H, l,4ri>I.p,3I (1887). 
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Babu Ram Chandra Majumdar (with 
Babu Nagemlra Nath Ghose) for the 
Opposite Parly, submiited that the argu- 
ment at most amounted to saying that 
the Court should have Jield that the pre- 
vious order was res judicata. 'J'Jiat is no 
ground for iuterference in revision, .indr 
Hasson Sheo Buhsh (3). There was 
and can be no ultaohmcnt in I'xecnliun ot 
a mortgage decree and a claim under Or. 
XXI, r, 58, C. P. C., is not enlertainable, 
foy Prokash Singh v. .ihhoy Kumar 
Chund (1) and Devf holts v. Peters {‘i). 
The previous order was itself without 
jurisdiction and* made without jiolicc^ to 
the decree-holder. 

Babu liepin Bchari Cl hose in reply. 

The' JenoMENT oe 'ini’: C'ui ut was as 
follows : — 

S.4NDERSON, C. J . — Tliis is a lUlle grant- 
ed by my learned brother and myself calling 
upon the Opposite Party to show cause 
why a certain order should not be set aside. 
The order in question is an order of tine 
271h of November 1920 made bv tin* learn- 
ed Subordinate Judge. The facts of this 
• case which it is necessary for mo to state 

■ are as follows : It is alleged in the peti- 
tion that the Petitioner purchased the pro- 
perly in question on the 30th of November 
1915 at a sale in execution of a decree for 
rent and obtained possession through 
the Court. It is then alleged that the 
judgment-debtor borrowed money fmm the 
decree-holder, and, it now appears that the 
money was borrowed :befoi’e the sale of 
1915 on a promissory note; and it is also 
stated that there was an equitable^ mort- 
gage; the decree-holder obtained his de- 
cree on the 17th of January 1917 for the 

■ sale of the above-mentioned property and 
for thft realisation of the money. There 

’ll) I 0. W. N. 701 (IR67>. 

(2) r.. t. B.. 14 Oal. 681 (1887). 

• (8) Ii. B. lO. A. 837 (1884). 


was an application for execution in J^Iarch 
1918 and the sale was fixed for the 18th 
of July 1918. Then a claim was put ip 
by the Petitioner, a claim to (he properties 
in question. In the order-sheet of that 
case ap]>oai'fci lliiy passaj^e, 

“ J8-G-l.8—Oi\e Mfihabir I’ruaad Singli 
prefers ot' IIjo eiilirc properties 

atlache^t lieyister ii. Vut up on 22nd 
tliine next for orders.’* 1 jieed not go 
through all life orders in the case but tlie 
ilecree-holder ajipears to luive taken no 
steps, and the result \vas that the execution 
ease was dismissed fur defaull. Tl is not 
clear wliether I he j>roperties had in fact 
been attaclied. 1 sljould infer from tlie 
previous orders that execution case 
that^the properties had not been attached, 
because I find on the 8t]i of May, there 
was an order directing jaoclaination of sale 
to issue. However, in my judgment, it *8 
not material to cMsiic to any final decision 
upon that point in this (?ase. The first 
execution cas.e having been dismissed, a 
second execution case was instituted in 
1920, and a sale proclamalion was issued 
fixing the sale for Ihe 13tli of December 
1920. But prior to that the Telitioner 
lodged a petition on the 171^ of Movember 
1920. We are informed by the learned 
Vakil that the petition was lodged under 
the provisions of Or. XXT, r. 58 of the Civil 
Procedure Code. When the application 
was heard by ll^e learned Subordinate 
Judge he declined to entertain the claim 
and to register it : and, liis judgment which 
is very short is as follows ; ‘ ‘ The execution 
is of^a mortgage (^sjc^ee, and no attach- 
ment has been efifeoletl ; and so no claim ^‘s 
competent : That thers was a claim before, 
Avhich was allowed, docs not I think stand 
in the way; for, Ihero niiglit Jiave been 
allachinont in the other execution, treat- 
ing it as a money decree : Joy Prolcush 
Singh v. Abhoy Kumar Chund (1) may b^ 
(li I'O. w. N. 701 (1897). 
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cited in support of this view, and, bo I 
decline to entertain this claim and decline 
to register it.” The strongest way, it 
seems to me, the case could be put up for 
the Petitioner is that the leanied Subordi- 
nate .Tudge had jurisdiction to adjudicale 
upon this matter, and he declined to exer- 
cise his jurisdiction : and, consequently we 
should liave power to interfere upder sec. 
,115 of the Civil Procedure Code. The cir- 
cumstances of this cage, T admit, do soeiri 
to lead to a curious result, looking at them 
from one point of view : In the first exe- 
cution case the clair&ant lodged a claim to 
this property protesting against the exe- 
cution of this decree, and upon such claim 
being considered by the ^jourt the claimant 
succeeded and the first execution case was 
dismissed. Now the decree-holder has 
again applied for e.xecution of the decree 
and the Court has declined to entertain 
the petition of the Petitioner. In my 
judgment, however, we arc bound to dis- 
charge this llulc on the authority of^^lhe 
case Deefholis v. Peters (2). ' Tlierc the 
proceedings by way of claim A\oro laktm 
under sec. 278 of the Code of Civil I’roce- 
dure which was then in force and whicli 
corresponded to Or. XXT, r. 58 of the pre- 
sent Code of Civil ^Procedure. There (lie 
learned Judges distinctly held that the 
procedure imder that section was not aji- 
plicable to a mortgage decree which con- 
tained a provision that the property in ques- 
tion should be sold. In this case there is 
no doubt that the decree was what is called 
Oi mortgage decree, and contained a provi- 
sion that this property should be sold. 
Consequently it wfts iiot open to (he exe- 
cution Court to eptertain and adjudijjalc 
ttpon ,a claim, n liich was presented by (he 
.^(^tiioner under Or. XXI, r. 68. The 
,,^i|^ed Judges iu that case said os follows ; 

, V We think that proceedings by way of 
claim 'are not applicable to a case ol 

U) 1. 1>. K..14 C»l. S3) 1188?>. 


this kind. Proceediqgs by way of claim 
are applicable only in cases of money de-y 
crees where property of the judgment- 
dehlpr has been attached; that is, where 
some property of the judgment-debtor is 
attached for the purpose of satisfying any 
general money claim. In that kind of 
claim it is clear that there should be some 
speedy remedy for the puqx>se of ascer- 
taining whether the prDperty claimed is the 
property of the judgment-debtor at all; 
but in a case like this where the property 
has been dealt with in a solemn way by 
the decree of the Court, and. has been dis- 
cla^red liable to sale under the mortgage, 
that remedy would not be applicable.” 
Then they proceeded to point out thal. the 
Petitioner would have other remedies. On 
the authority of that case, which, to my 
mind, covers tins case, we have no option 
hut to direct that this Enle should he dis- 
charged, with cos(s ~h(‘a)’ing-fee, one gold 
molmr, 

K.TOHARDSON, J. - -I agl’CC. 

• N. (r. Rule (Usehanjed, 

[CIVIL BEVISIONAL JORISDICTlON.l 
Bulk No. 401 of 1921. 
Cha;^erjea, J. ' 

Pkarsok, j. Kali Dasi, PetitiouBi*, 
1921, V. 

Heard, 18, July. Kanai Lai. 1)e and ors., 
Judgment, Opposite Party. 

25, Jnly. j 

Calcuttv. Kent Act (III, S, C., of tec. IS—i 

AppHeation for tlandurdiiatioti ronl— Lnens . 
KtHndi ofapplioemt—AppUeation in revition a^emtt 
Kant Controller'* decision if Uet oft the Appellate 
tSide of the Court. 

The Petitioner, a woman of the town, 
applied to the Rent Controller under sec. 
16 of the Act for standardisation of the rent 
of the premises occupied hy Acr. This ap- 
plication was d^ndssed mi Oie ground, that 
the Petitioner had no locus standi. H ajh 
peuredfhbwevir^ (Ifgt thd^tnUord, Opposite 
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Party did not set up the invalidity of the 
tenancy but invited the Court to fix the 
standard rent at a certain amount : 

Held — That in the circumstances of the 
case the Rent Controller should have enter- 
ed the application. 

That an application in revision against 
the order of the Rent Controller made un- 
der se&. 15 lies on the Appellate Side of the 
High Court. 

This was a llule granted on the 20t]i 
.hme 1921 against an order of tlie Con- 
troller of Kents, Calcutta (Babii Bangshi- 
dhar Banerjee), dated the 9th Hay 1921. 

The facta ^ tlie case will appeal* from 
the judgment. 

Babu Bepin Chandra Mallick for the 
Petitioner. 

The Adc'ocaU'-Ocncral for the Clovcrn- 
inent. 

Dr. D. N. Miller and Dabu Narain 
Chandra Kar for t he Opjiosite I’artj. 

The JuiJdSiENT OF TiJE CouuT was as 
follows : — 

This is a Kulc calling upon the Opposite 
Party as jvcll as upon the (\)ntroller of 
Kents, (■alculla, to show cause why the 
order dismissing an application u^der sec. 
fO of the Calcutta Jlent Act (for Jixing tlie 
standard lent), on (he ground that the J’eti- 
tiolier hadjtio locus standi to make the ap- 
plication, should not be set aside. 

The order of the Rent Controller was as 
follows : — “ Prom the evidence on the re- 
cord it appears evident that the applicant 
•is a woman of the town and that the sob- 
tenapts to whom slic -has sublet the differ- 
ent rooms comprised in the premises are 
also women of the town. The applicant 
has therefore no locus standi to make thia 
apfdication and I dismiss it.” 

It is unnecessary, to Consider ' the con- 
teutkm that the rent of^Iiause let out to 
a prostitute cannot be st^dardized under 
the Kent Act, Ijl^'ause the^ppntMl^t of ten- 


ar>y is void, as in the present case the Op* 
posite Parties, wlio are tlje landlords, did 
not set up the question of invalidity of the 
tenancy. They admitted the Petitioner to 
be-their tenant in their written statemenli 
In the case. They stated that they lUid 
sued her in llie Calcutta Small Cause tbud 
for ejectment ; and that she was allowed '.o 
reside in the house on payment of rent at 
*lhe rate of Ite. 85 per month under the 
decree of that Court, provided she paid 
the rent regularly. They went further 
and invited the Rent Contoller to fix the 
standard rent of the jirinniscs at Rs, 160 
per month. 

It is also stated in the (letition before 
us, and not denied by the Opiaisite Party, 
tljat they had sued the Petitioner for rent 
and obtained decrees several limes, and 
that at Ihe lime wlicn this Kiile was 
granted, a suit for rent against the Peti- 
tioner .was ]icnding in Ihe CalcuHa Small 
Cause Court, and we are informed that the 
suit has since bcon decreed, which must 
have been on tlie footing that there w'us 
relationship of landlord and tenant 
between the parties. The Opposite Party 
are not estopi>ed from pleading that the 
contract of tenancy is void, but they have 
not set up the inviflidity of the tenancy. 
'J’iicrc is iiodouht ujiori the authorities that 
the l’«nt of a house knowingly let out. to a 
prostitute where she carries on her trade 
is not recoveraWe, 'J’hat is because the 
object of the agreement being unlawful 
the contract is void. But in the supple- 
mentary written statement the Opposite 
Pai;|;y merely said t];»t the I'etilioner is a 
public woman and nothing else was stated. 
Jt is true that they Petitioner admitted 
that she w'as a public woman, and her sub- 
tenant's were the same. The latter fact 
has no bearing upon the present question. 
Her admission about herself might per- 
haps have been sufficient, but liaving re- 
gard to the fact that the Opposite Barty 
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have treated the Petitioner as tenant in 
jtlio written statciiieiil. and liave all alonf{ 
and even after the «[j'atit of the Kule treat- 
ed the contract of letiiiiiev as bein{{ a valid 
one by recovei'in^j (b'crecs for rent in Court, 
upon the foot in;,' that there was relation- 
ship of landbrcl and tenant, Hiey ouf'ht to 
have set up the invalidity of the contract 
of tenancy, and stated all the faots’which 
would render it invalid. As stated above 
even in the supplementery written stalc- 
inent, they did not state the circiiinstances 
which would render the tenancy a void 
one. 

In the circumstances, we think that so 
far as the parties to this case arc con- 
cerned, it has not been Shown that the 
contract of tenancy was void. 

We accoi’dingly set aside the order of 
the Conii below and remand tlic case to 
that Court in order that standard rent niio, 
bo fixed according to law. » 

Wc ought to lueiitiou that Mr. Justice 
Bnekland before whom the case a:amc dn 
for hearing in the tirst instance, diroeted 
iiotice to be giveg to the Advocute-tToneral 
to appear in this matter for I lie ])uniosc of 
argning whether this apjrliealion should ho 
made to this Court on the Appellate Side 
or on^the Original Sfde, The lourned A l- 
voc^ite-Geiieral appeared before us, and 
while contending that the Origiiud Sale 
also had jurisdiction did not dispute the 
jurisdiction of the Appellate Side to hear 
the application. 

S. C. M. Rule made ubdotutc. 


iCRIMINAb BBVISI9IIALI JUBISOICTIOH.] 
Rbv. No. 42fi or 1921. 
.KbWBOULD, J. AsBOTOBH UuTT, 

SoBBAWABDY, J. Accused, Petitioner, 
1821, 0. 

29»>Jauc, Thb Kino-Smfebob. 

Mvidem^e dci, Indian (1 of 34— Con- 

fmiott—Promutor if a "person, in anthority"—- 
jMy of prosecutor to prove ahsence of isiducement 
•in doubtfut Case. 


The words “ person in authority ” in 
sec. 24 include the prosecutor. 

If in. the circumstances of a rase it ain- 
pears to the Court that there is reason lu 
suspect that the confession was obtained 
by indueement, the prosecution must show 
that the cortifession was freely made, other- 
wise it would not be admissible in evidence 
fujainsb the accused. 

This was a Rule granted against 
an order by the Police Magistrate’ 
of Alipore (S. A. Salik, Esq.), dated 
the 14th March 1921, convicting the*' 
Pctil^joner under sec.. 379, .*1. P. C. and 
sentencing him to undergo rigorous im- 
prisonment for one year, which order was 
on appeal .aflirmed by the Sessions .ludgc 
of the 2t-Parganas (A. ;T. tiliotzner Esq.), 
on (he 18th April 1921. 

Tile facts as set out in Uio judgment of 
(he Sessions Judge in. apiieal were as fol- 
lows : — 

The complainant Mou Mohan Mau- 
dal was a member of a firm of 
gonei'al dealers and had known the 
A])j)cllant for a long time. The 
Appellml) came .to him one day and 
asked liim whether he would like to buy a 
motor car which the owner was anxious to 
dispose of cheaply. After some discussion 
Mon Mohan finally made up his mind that 
he would like to Bee the car and took 
Rs. 1,600 with him in case he decided to 
buy. The Appellant took him to a house 
in Lansdowne Road which was about 15 
minutes’ walk* from Mon Mohan’s house. 
.\s the car was not there the Appellant sug- 
gested l/hat they might wait till it returned, 
it was theA about half p^t four and 
they spent sqmetiipe in watching a cricket 
match close by. When it Was getting 
dark Mon Mphafi said, as the cai* bad not 
come.be ‘yrool^ hhve a look at.it next day. 
The Appaljant ,i^ed him to Wait and, re- 
turned saving .jbhat the^caY had aniv^. 
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Mod Moh^it returned to the houjse but 
saw no car. The Appellant said the car 
had gone out again but would be back 
shortly.- Mon Mohan waited • a little 
longer and then decided to go home. In- 
stead, however, of going down the Lans- 
downe Bead the Appellant suggested that 
they should take a short cut and go by the 
new road, which was a lonely road, and 
passed over a field. Mon Mohan consented 
and after they bad gone a little way they 
met an up-country man whom the Appel- 
lant hailed as the owner of the car. The up- 
country man said that he was tired of deal-, 
ing with th(t„pennile8S jieople whereupon 
the Appellant indignanlly protested lhat It 
was not so in Mon Mohan*s case and Mon 
Mohan supported him by pulling out 
Es. 1,200 in notes from his pocket. The 
Appellant took the note.s and b.anded thorn 
to the up-country man. Then all of a 
sudden a man ap])earcd with bis face 
covered, stnrek the Appellant with his 
umbrella and then be, the Aiipollant, and 
tlic up-country man all look to (boir neels 
leaving Mon jiloban stitndiiig tbore dumb- 
founded. He ran after the Appellant but 
could not find him. ■ He then went home 
• and told his brothers what had h*ppenod. 
They decided that the best (hance of 
getting the money back was to get hold 
of the Appellant as soon as possible and 
iriq.kft hinf give it up. Ro they did not 
inform the police. The same night they 
found the Appellant at the house of bis 
mistress and took him to their house. He 
t<dd. them that if they did not beat him 
he would tell them where the money was 
and eventually said that one Dukjii Goala 
had Bs. 400 and one Bishn;pii of Jorasanko 
the rest. Early in the morning Mon 
Mohan and gthers took the accused in a car 
to. Jorasankp to look fpr Bishnui but be 
©mid' not be found. On way back the 
Appellant ilaid that be 'Wanted ^ have some 
t^ and would , comp JMk portly. He 


• * 

liowever did Bot retura*, Moti Mohan 
then informed the police at 11 o’clock. 
Tliey searched .DukhiV house and fo\uuJ 
Rs. 370. Bishnui however luid disap- 
peared. 

• Mr, J, (\ Hazra and Bahus Probodha 
Ch. Chaff rrjee and Prnmad^i Kumar Chofir 
far I ho Botil inner. 

t 

. The JLTDdMMN'L' oj^ im ('oFHT was as 
follow^s : — • • 

This Rule is diiveted against an order 
of the Magistrate of Alipore convicting the 
Petitioner Ashiitosh Dutt under sec. 379, 
I. P. C. 

The point in this Riik* is whether a cer- 
tain statement, made l)y the Appellant was 
admissible in evidence ha ving regard vo I he 
provisions of sec. 21 of the Evidence Act. 
The complainant’s story is that after IJie 
theft Jio went home and told Ins brotlier 
wdiat had happened and they decided lhat 
the best chance to gel hack iho money 
\vas jo get hold of Iho Appellant soon and 
make Ifiin give ii up, so that they did not 
inform the l^olice. WJion they found J.lio 
Aj)pellan1- ho told fhem that if they did not 
beat him he w-ould tell them where tlic 
money was and eventually gave them cer- 
tain information. SThe learned Sessions 
Judge held that sec. 24' was not admissible 
because the persons to whom the state- 
ment was made had no authority over tl'e 
Api>ellant. Bnt^it is .settled law that the 
words “ persofi in authority ” in sec. 21 
include the prosecutor. 

As regards 'the question whether the 
making of the confession was caused by 
any inducement the evidence on the record 
does not clearly sh<)w exactly what >vas 
said. But in the case of Queen v. Thomp- 
son (1), the Court of Crown Cases Reserved 
held that it was the duty of the prosecution 
lb prove in a case of doubt that the pri- 
soner’s Rtateraent was free and voluntary 
\l) U K. 11898] 2 Q. B, 12 . , 



56 


THE NOTES. [Vor-. XXVI. 


A^hutobh Du'it ». Thb KiNii-WMBKfioa. 

and the foUqwing diclnni in I be ca^ of 
Ji. V. Warrinfjhum (2) was cited M'ilh a])- 
‘proval; that the Jnd^'e will i*equire the 
prosecutor to sl)OW affirmatively to his 
satisfaction that the statement was not 
made imdor the iiilliaMice of ini))ropcr .nw 
ducement and in the event of any dpnbt 
subsistin;; on this head will reject the eon- 
fessdon. On this authority we hold* that 
if in the cireiunstaaces of the. case it ap- 
pears to the Oonrt that there iS reason to 
SHspeef that the eonfcssioii was obtained hv 
inducement so as to bjing it under the 
jtrovisions of sec. 24, the prosecution must 
show that the confession was freely made. 
In this case having regartl to the admis- 
sion of the complainant that he was willing 
to drop the Police proceedings if he got 
his money back we are bound to suspect 
that some such offer was made to the ac- 
cused and that it was this that indncod 
him to confess. AYe also find that /in llie 
cross-examination the c<)m]ilainan( said. 
■' wesjioko to him, that is, the Appellant in» 
flattering terms, so he said lie woiiUI realize 
the money after dawn." Having regard lo 
the state of the evidence we think that ihe 
admission made by the Appellant ought 
not to be proved as it was inadmissible 
undpr sec. 24 of the Evidence Act. The 
ease against the Ap}«5llant depends mainly 
(Ml the evidence of the complainant. \Vhe- 
ther his evidence should be believed with- 
out strong corroboration , Qr whether there 
is other evidence sufficient' to corroborate 
him apart from this admission , we express 
no opinion . 

We set aside the conviction amd sentence 
passed on the Petitioner and direct that' 
he be retried. * « 

S,„Cl M. Retrial otdered. > 

' 2 Den. 0. C. +4?. 


NmwhorjL®, J. 

SiTBBAWABDV, J. 
1921, 

15, July, 


GRIHIIIAL BEVIS'OIVAL JURISDIClibH;] 
Rev. No, 516 ok 1921. 

Ubmamta Koiiab ISen, 
Petitioner,' 

V. 

The KiNa-EiirEBbu, 
Opposite Party. 

PoliriiAfif, Calcutta SvJmrban(II, B. C., of 186(i), 
site. 7 8~ Place of ipiMie resort, stall where aerated 
miter is sold not for consumption on the pr mises, if. 

,1 xintl whore siuhi inilor is .sold md for 
ooiisitniplioii 0)1 I he preiiiisou is )inl a jdacc 
oj pitblie. resort vdihiu the mraiiiiitj of 
see. 18 . 


This ‘ was a Rule' grafiied against 
an order of the Sub-Dejiuty Magis-' 
trale of Alipur (K. (!. Alukherjee, 

Esq.), dated the 17th Eebmary 1921, 
convicting the Petitioner undor sec. 
18, Act IT of 1866, and sentencing him 
to pay a fine of Rs. 5, in default to suffer 
simple imprisonment for two days, an 
apiical from which order was dismissed by 
the Additional .District Magistrate of the 
21-.l’erganabs on 19th Ajiril 1921. 

The facts of the case sulGcienlly appear 
from the judgment, 

Babu Bit Bhusan Dutt for the Peii- 
tioner. 


The, Judgment of the Court was as 
follows ; — ^ 

The Petitioner has been convicted under 
sec. 18 of the Calcutta Suburban Police Act, 
TI (B. 0.) of 1866, and sentenced to pay 
a fine 'Rs. 6. The Petitioner has a stall 
on the Raligha^ 3oad wherefrom he selW 
soda. water and other aepated 'water and 
non-infoxicating beve^ges. 'The only 
qiiestioii.that arises in this Rule is whether'; 
that phi^ is a “ place of public resort ^d 
eutertaipinent’’ within the meAning*- .of 
sec. i$,VjE Act II (B, C.) of 1866. In sec. 
51 of ilia Act, “ a' placo phbUo imter- 
tainm^l* " ay^<^ wheither. 

enclosed* w V iiie.' 
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admitted and where any kind of food, 
drink or drug is supplied for consumption 
on the premises for the profit or, gain of 
any ‘person owning or having an interest in 
or managing such place and shall include 
a refreshment room, eating-house, coffee- 
house, tea-shop, liquor-house, boarding- 
house, lodging-house, liotel, restaurant, 
tavern, wine-shop, beer-shop, spirit-shop, 
arrak-shop, toddy-shop, ganja-shop, bhahg- 
shop and opium-shop.” The shop kept 
by the Petitioner does' not come within 
.this definition because there is no place to 
wliich the puWic are admitted nor are the 
drinks supplied to the public supplild to 
them for consumption on the premises. 
We do nut think that, if it is not a place 
of public entertainment, it can be held to 
be a place of public resort within the 
meaning of sec. 18 of the Act. The words 
used in that section are ‘‘or other place 
of public jresort and entertainment ” and 
they followed the words ‘‘ keeps any coffee- 
house, boarding-house, eating-house, lodg- 
ing-house.” Applying .the principle of 
ejasdem generics to these words, we hold 
that a stall on which soda water is <3old 
not for consumption on the premises can- 
not be held to be a place of public resort 
within the meaning of sec. 18 of Act II 
(B. C.) of 1866, Taking this view it fol- 
lows that rthe, Petitioner committed no 
offence in selling these articles without a 
license for the sale thereof. We accord- 
ingly make this Buie absolute, set aside. the 
conviction of the Petition^ and ^rect that 
the fine, if paid, be refpitdBdf • 

S. C. M. '0id6 made ahsoli^te. 


CPBIVY COUNCIL.] . 

[ArpxAL rsoM Madbas.] 
VisoooBT Haldahb.] Mobuga Goundak, 
Lobd Dombdiit. Appellant, 

Sut JoBN Edge. v. 

1921, The Kikg-Eupbrob, 

9, March. Bespondeni 

Pi'ivff Cotmcil— Criminal appeal, when enter- 

tamed. 

• 

The Kingpin Council is not a Court of 
Criminal Appeal and the power in the 
Sovereign to entcrtxiin appeals of this 
character is only to be exercised when there 
has been such a gross denial of the prin- 
ciples of natural justice as has been defined 
in numerous cases. 

This was an a))pea.l by s()Ocial leave 
from a judgment, dated the 7th January 
1920, of tl>e High Court of Judicature at 
Madras, which confirmed the conviction 
of the Appellant for the offence of abet- 
ment of murder, under sec. 302 read with 
s^c. 109 of the Indian Penal Code, and the 
sentence of death passed upon the Apcl- 
lant therefor by the Court of Sessions of 
the Coimbatore Division, on the Htli 
November 1919. 

T])e Appellant was tried by the said 
Sessions Judge with jLhc aid of two Asses- 
sors, both of whom found the Appellant 
guilty of having abetted the niurder of one 
Mondiannan on the 27lh July 1919. 

The case for the prosecutioa was that 
the Appellant carried on an iut|:igue with 
the wife, Bangammal, of the murdered 
man, and that the Appellant liired two men 
of bad character belopging to a registered 
criminal tribe, namely, Palani Ivoravan 
and Koona Xoravan^ to kill the deceased 
Mondiannan, promising to pay to each of 
tliem. a sum of Bs, SO. Tlie said Palani 
oravan and Bangammal were, also tried 
onig with the Appellant, and the said 
oona Koravan gave King’s evidence, 
be Court of Sessions foimd the acensed 
ilaui Koiravan guilty of the offeQcq of 

8 
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murder, and sentenced him to death, and 
Bangammal was found guilty of abetment 
of murder, and was seiilenccd to transport 
tation for life. The Higlx Court con- 
firmed the conviction and sentence' of 
Palani J^oravan. bid reversed the convic- 
tion and'senlcnce of Bangammal and ac- 
quitted her. 

Tlie criminal proceedings started In the 
following manner : On the 28th July 1919, 
tlie village Magistrate of Ealikulam — a 
village situate in the District of Coimba- 
tore in . Madras— sent the following re|K)rt 
to the Subordinate Magistrate and to the 
l^licc Sub-tnsjjoctor of Satyamanga- 
1am ; 

“Hearing (hrough runiour that tlie 
unidentifiable if,ead body of a murdered 
person was lying to the east of the load 
between the Keserve and Patla land, 1 
went' about 1 p.m. and sow. The throat 
has been cut wdlh knife. The two eyes 
and the forehead have been stabbed with 
knife. There are five or six injuries! 
^I’he two ears have Ixeen slightly cut off and 
thei'e is nothing in them. The dead body 
cannot be identified and there aie no 
claimants.’’ 

On receipt of the above information the 
Sub-Inspector of .Police went on the follow- 
ing morning lo the place wheie the dead 
body was lying and as the boxly was 411 an 
advanced state of decomixisitiou a jihoto- 
graph of the body was taken, and impres- 
sions from the fingers of both Ixunds of the 
■body were also taken. On the afteriHKxn 
of the 29th July the IkkIv was e.xainiued 
by the Sub- Assistant 'f?nrgeon of Hatyam- 
angalam who made his report on the ilOth 
July. It was to the effect that the lungs* 
heart, stomach, intestines, liver, spleen, 
kidlloys, urinary bladder and braiti sub- 
stance were all deepmposed, and that the 
body waa’fewollen and offensive, and that 
the cuticle was peeled off from almost the 
whole hotly and that the lips were ab- 


sent, and the bones of the righC side of the 
face and nose were devoid of flesh, and that 
the eyes were decomposed, and the skin of 
the head peeled off, and the lobes of both 
ears were cut, and all the blood vessels on 
both sides of the neck were cut, and the 
vertical column was visible. The opinion 
as to cause of death was “ probably shock 
and hmmorrhage result of wound in front 
of neck.’’, 

Erorn the 28th July to the 3rd August 
1919 no clue was discovered, but on the 
3rd August the said Kooila Koravan was 
alleged to have furnished some information 
to till? I’olice Sub-Iuspeclor of Satyaman- 
galam. It was admitted that throughout 
the period from the 27 th July 1919 (the 
date of the alleged murder) up to the 3rd 
August 1919 the said Koona Koravan slept 
at the Police Station of Satyamangalam. 

On the 11th August 1919 the Superin- 
tendent of Police made a request that a 
jmrdon might be tendered to the said 
Koona Koravan, and by an order dated 
the 34th August. 191 9 of ibe District 
Magistrate of (loimbatore the Sub-Magis- 
trate of Satyamangalam was directed to 
tender a jxirdon to the said Koona Koravan 
undei- the provisions ofjsec. 337 of the Code 
of Crimuial Pi-ocedure 1898. On the 19tU 
August following a parfon was tendei'ed to 
the said Koona Koravan and he made a 
statement on solemn affirmation on the 
same date before the said Sub-Magistrate. 

The preliniinary enquiry into the alleged 
offence was conducted by th^, Second-clai|s 
Magistrate of S&tyamangalam who coni- 
mitted the three accused above named, in- 
cluding the Appellant, for trial to the said. 
Court of Sessions. As already stated, the 
said Palani Koravan (accused No. 1) vvas 
charged with murder under sec. 302 of the 
Indian Penal Cotie and Appellant ' (ac- 
cused No. 2) and Bangammak' (accused 
No. 3) were charged witl^, abetment of 
murder, under sec. 302 read Vith sec. 100 
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of the Indian Penal Code. All the accused 
persons 4 )leaded not guilty. 

The chief witness for the prosecfition was 
the accomplice Koona Kora van who gave 
evidence on solemn affirmation on the ,11th 
November 1919. The substance of his 
evidence was that on the 27th .Inly 1919 
wbich W'as a Sunday, the said Palani 
Koravan instigated him to follow the de- 
ceased Afondiannan and his wife Rungain- 
mal who were going on a journey from tlie 
village of Satyamangalam by road to 
■ t'kkarara; that when they reached within* 
a few yardsjtof the Periur todd.Vjshop, 
l^alani Koravan gave Rs. 10 to him ; that 
each drank toddy worth ft annas at the 
shop and that after drinking toddy they 
resumed their pursuit of Mondiannan and 
his wife, lie added that on lea\ing the 
toddy shop “ I asked accused 1 why he 
Avas taking me so far. .lie said that ac- 
cused .9 was being kept by accused 2 who 
had promised to pay Us. 100 if accused 3’s 
husband were murdered. He added th.it 
we should each have Tls’. .50 to-morrow, f 
said nothing. We reai'hed the grazing 
ground, accused 2 sat under a tree saying 
that accused 3’s husband would mu away 
if he saw him. lie told us to go on and 
cut .him and return.*' 

The said approver further narrated how 
he and Palani Koravan murdered Mon- 
diannan, and how they were ferried over 
on their return journey by a boatman who 
, asked them why they had blood on their 
body, and who was told in.reply that they 
had been killing a Irare that evening. 

The prosecution also examined two wit- 
nesses to prove that a report of the exist- 
ence of an immoral intimacy between the 
Appellant and Bangammal had been made 
to the caste fellows of Mohdiiinnan two 
or tbi^ months before the date of the 
murder, * , 

The pr(»e((tiiioh also -examined the 
followittg-^Palahiandy (witness No. 7), 


Kali Mooppan (witness No. , ft\ Pinna 
Naicken (witness No. 9), Kuppa Koravan 
(witness No. ]0)j and Kali (witness 
No.- 11). The substance of the evidence 
Of these witnesses will appear from the 
following observations made by tire learned 
Sessions .fudge in his judgment : — 

“ IV W. 7 is Ihijari in a Temple close to 
•the toddy sho}). ife says that on (he day 
of the oc(‘inVencc* he saw 3rd accused and 
a man going along the road, 2nfl accused 
close to the loildv ,shop and aci-imed No. 1 
and P. W. I in llic toddy shop. He slates 
that no one else was in the toddy shop, 
whereas (lie seller (T’. W. 8) swears that 
there were 10 oilier persons. I am not 
satisfied that iJie evidence of cither of (hem 
is true.” 

” P. W. 9 stales that he met P. W. 1, 
accused Nos. 1, 3 and another man on the 
day of jlie occurrence south of the temple. • 
Shortly afterwards he saw 3rd aciaised 
winning^ back and 1st accused and P. \Y. 1 
running to the Avest. I venlure to doubt 
AA'hether 1st accused would have committed 
the murder so scxin afler meeting and talk- 
ing to him.” 

“ Thef story told by I*. W.s 10 and 11, 
I altogetlier decline* to believe. 1st ac- 
cused must liave had plenty of opjxir- 
tiiniti^s in the jungle of getting rid of the 
blood of his victim, and I cannot believe 
tlial he would have gone back to .liis village 
in daylight with his face, body and cloth 
covered with blood.” 

On the lltli November 1919 the Asses- 
sor^ delivered then;, opinion. The first 
Assessor found Palani Koravitn (Accused 
No. 1) guilty of murder and the Appellant 
(Accused No. 2) guilty of abetment of 
murder, and found the third accused not 
guilty. The second Assessor found all the 
three accused guilty of the charge laid 
agajnst them. The Sessions' if udge deli- 
vered judgment on the' 14th November 
1919, agreeing , with the opinion of the 
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second Assessor. He rejected asuntrue all 
the hiaterial evidence directed to proving 
the commission of (lie offence e.Kcept the 
evidence of the said accomplice. Hecon- 
clnded his judgment in the following 
terms : — . 

“ Although T am not satisfied as to the 
trnih of the corroborative evidence^ T am, 
like the As.sessors, prepared to accept the 
nncorrohorated story df P. ' W. 1. Ko 
doubt, he admits that 1st accused’s 
hndher once gave evidence against him, 
but that was many years ago and T see. no * 
reason to suppose that he has any motive 
to implicate any of the accused lalscly. 
Stress is laid on the fact that he did not go 
to the second accused to claim his rew;ird 
but I attach no significance to the omis- 
sion. Probably he dicusscd the matter 
with his father and came to the conclusion 
that if was safer to confess.” 

“ Tn the result. T convict the accused of 
the offences with which they have been 
charged. Accused Nos. 1 and 2 1 sentence 
to death, subject to the confirmation of 
the High Court, to wliich they should ap- 
peal in seven days. Third accused was 
doubtless acting under the influence ot 
second accused. Fdr that reason and on 
account of her sex 1 sentence her to trans- 
portation for life,” t 

Against the said conviction appeals were 
filed in the High Court of .ludicuture at 
Madras, which delivered judgment on the 
7th .January 1920. The learned .ludges ot 
the High Court acquitted Rangammal and 
dismissed the appeal of the Appellant and 
the other .accused. Tl>ey observed as fol- 
lows : — " 

” We cannot fail to attach considerable 
we^ht to the impression made bv the 
dpm^nour of the witness on the minds of 
: tW Judge and Assessors and in spite of the 
-approver’s, futile attempt to deny bis prior 
;$iadwledge of what was to happen and re- 
;|iresent himself as acling under coercion, 


we are not prepared to take a different' 
view of his evidence as a whole. .We are, 
howevei*, glad to fortify our conclusion by 
the corroborative evidence above referred 
lo which seems to us to have been rejected 
by the Sessions .Indge on .altogether in- 
ade(|nate grounds. These are entirely un- 
connected w’ith the demeanour of the wit- 
nesses and consist of supposed improb- 
abilities and inconsistencies-, which impress 
118 very little.” 

The Ajipellant appealed lo His ^faje.sty 
in Council by special leave. 

Mf. DeGruylher, K. C.»'(wilh Messrs. 
Bhugwaridin Dube and 7?. M. Palut) for 
the Appellant. — There is no evidence us 
to I he identity of the second accused (the 
Appellant). He is condemned on the sole 
evidence of the approver and the approver 
is a member of a criminal tribe. 

[Sir ,Tohn Edge. — I was on the Board 
wlien this appeal was admitted and I can 
tell you that if I were trying Ihis case in 
India, I would not have convicted the ac- 
cused.] 

fljORD HAno-VNE. — We are going on the 
footing whether we have jurisdiction or 
not.] 

Sir Earle Richards, K. C. and Ken- 
worthy Brown for the Bespondent were 
not called upon. „ 

Their LoRDSHrrs’ Jpdome.n’t was deli- 
vered by 

Viscount H.ald.ane. — Their Tiordshipi* 
have made it plain during the argument 
what the ground is on which they are com- 
pelled to advise His Majesty lo reject this 
appeal. The rule which has prevailed in 
recent years is that the King in Council is 
not a Court of criminal appeal and that the 
power in the Sovereign to entertain appeals 
of this character is only to b© exOTcised 
when there has bepn speh a gross denial' ttf 
the principles of natural jit^tice as has been . 
defined- in 'nlimeVoiis cKses. Looking 'at 
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the evidence in this case it is obvious that 
the appeal cannot.be brought within those 
limits. Therefore, on the simple, ground 
that it would be outside Ihe jurisdiction of 
the Crown to entertain it, this api)eal 
must be dismissed, and their liordships 
will humbly advise His Afajesty accord- 
ingly* 

Solicitors : Messrs. T. h. 1Fi7soh if Co. 
for the Appellant. 

Solicitor : Solicitor for the Tiulia Ollice 
for the Resporiilent. 

. K. M. r. 

[CIVIL APf'ELLATE JURISDICTION^ 

' AfFBAL FROIf Origikal DeCRBE! 

No. 98 OF 1920. 

Prah Ram Mookkrjbb, 
Defendant, Appellant, 

V. 

Mohabaj Kumar 
(Maharaja in Yakalat* 

I namah) Jagadish Nath 
Rot, Plaintiff, 
’Respondent. 

Suit for aceourUn agaimt a rent colfector— Limi- 
tation Aet (IX of 11)08), Arte. 89, Itu and 110, 
applicabUitg of—Omiuion to render accounts, when 
amounts to a refusal. 

A rent-collector, employed under a 
registered agreement, was called upon to 
render ac&ounts up to 13th Ajiril on or 
before the 13th May 1914. No accounts 
were rendered as demanded, and on 11th 
October 1915 the said rent-collector was 
dismissed and ordered to render accovnls 
up to date. Subsequent^! a suit for ac- 
counts was instituted on the 37th /lugust 
1918: 

HelA—That Arts. 115 and 116 of the 
Limitation Act did not apply to the case. 
Inrytder to make them applicable it must 
be shown that the mit was. not specifically 
provided for in the schedule. " Art. 89 ap- 
..plied, to. the cusc, as (he term '' moveable 
property ”■ includes money, and con- 
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scquently excludes, the opcralion of .Iris. 
115 and 116. 

That ihrre having been a demand for 
accounts, non-compliance with the demand 
amounted to a refusal and Ihe suit in so 
far as it claimed accounts up to ifllh .April 
1914 mii.it be deemed barred by Hmitatmi 
as it was insliluted after the lapse of three 
years from the date of refusal, i.e., 13IU 
May 1914. ^ 

]\rADHi:.stin\\ V. ll.vKTur. (I), Naotn c. 
Chandra (4) and JhiAit.vj'VRrNr v. Shkik 
, ItAHAnru (8) and oHicr ca.scs referred to. 

Thai theogeney haring, been ferniinated 
by the disniiisal on llie lllh Oelobe.r 1915, 
and the suit having been brought within 
ihrec years from that dale, Ihc Plaintiff 
was entitled to aeenutils from Ihe Defend- 
ant other than the neeounis demanded in 
April 1914. The suit was Ihus in lime for 
Ihe accounts from 13th April 1914 to 11th 
October 191,5. 

.Agafpa V. CnroAMiuRAM (10) and 
hlirj'HXA* tJ. Alagappa (11) and other cases 
referred to. 

This was an appeal against the decree 
of Babu Surendra Krishna Gliose, Sub- 
ordinate Judge of Zillab Dinajpnr, dated 
the 30th of April 1990. 

The material facts will ujipoar tiPm the 
judg'ipent . 

Babus Depin Bvhari Chose and Bupen- 
dra Kumar Milrq for the Appellant. 

Babus Dwarka Nalh .Chakerbutty and 
Tarnkeswar Pal Ohoudhuri lor the .Re- 
spondent. 

The Judgment c*' the Court was as 
{ollows ; — ^ 

Mookerjee, J. — This is an appeal by 
(I) I. L. B. 43 Cal. 248 : 8. 0 . IB 0. IV. N. 

1070 i 22 0. L. 3. 662 (1916). 

(4) I. Jj. B. 44 Cal. 1 : 8. c. 21 0. W. N. 07 
(P. 0.) (1916). 

(8) 30 C. L. J. 90 (1919). 

(10) 31 Mad. U 3. 688 (19ld). 

(11) 1. 1. B. 41 Mad, I (1917). 


Mookbrjbb, j. 
Bcoklahd, j. 
1921, 

22, April. 
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the Defendant in a suit for accounts. The 
case for the Plaintiff was that the De- 
fendant was employed as his rent-collector 
from the l‘2lli ])cceni])or lf)07 to the 11 th 
October 191 T), allliou^di no written agree- 
ment was GNCciil(’d and registered till Ihc 
6ih October 1909. lie prayed that a preli- 
minary decree might be passed directing 
the DefendanI to submit a correct accoimt 
during his term of office and that a final 
decree might be passed for tlie amount 
found due from the Defendant on examin- 
ation of the accoiinte. The sul)stantial 

I 

defence was two-fold, namely, first, tliat 
the claim was barred by limitation and, 
secondly, that in so far as the claim might 
bo found to be not barred by limitation, 
llie accounts had been duly rendered, *riie 
Subordinate Judge has decrec'd the suit 
and has directed the Defendant (o render 
accounts for the period between the date 
of his appointnu'fit and the date of his dis- 
missal. He has further directed that a 
commissioner ho appointed to determine, 
on the examination of the accounts, for 
what amount the ] defendant would be liable 
to the Plaintiff. On the picsent appeal, 
the Defendant* has contended that the 
claim is barred by limitation, and that in 
any event, the Subordinate Judge should 
have 'held that accounts had been duly 
rendered, ’ 

Art. 89 of the schedule to the Indian 
Limitation Act provides that a suit by a 
principal against liis agent for moveable 
property received by the latter and not 
accounted for must be instituted within 
three years from thc*date when th« ac- 
count is, during the (?ontinmince of the 
agency, demanded iflnd refused or, whore 
no such demand is made, when the agency 
terminates. Art. 11 provides that a suit 
. jpompensation for the breach of any 
" xjpnti^tjViexpress or implied, and not in 
fWritihg registered and not lierein i^ipecmlly 
xjVijjrpvided for, must be instituted williin 


three years from the dale when the con- 
tract. is broken or (where tliere are succes- 
sive breaches) from the date when the 
bleach in respect of which the suit is in- 
stituted occurred or, where the breach is 
continuing from the date wlien it ceases. 
Art. 116 provides that a suit for compen- 
sation for the breacli of a contract in writ- 

« 

registered ninsi be instituted within six 
yetirs from the date when the period of 
liniitalion begins to run in respect of a suit 
brought on a similar contract not register- 
ed. It was argued at one stage that inasr 
much as the contract of agpney in the pic- 
sentf case was in writing registered, Art. 

] 10 WHS applicable. lint there is no 
foundation for this contention. To make 
Art. no applicable, it must be shown as 
provided in Art. 115, that the suit is of a 
nature not specifically provided for in the 
schedule. Art. 89, however, plainly ap- 
))lio8 to a suit of this description, as the. 
term “ moveable projwrly ” includes 
money \Mailhmudan v. Bahhal Chandra 
(1), Vcnkat-achahm v. Narayanan (2) and 
Bishu V. Secretary of State (3)] and con- 
sequently excludes the operation of both 
Arts. 115 and 110. This view is supported 
by the decision of the Judicial Committee 
in Nobiu Chandra Barua v. Chandra 
Madhub Barua (4) which reversed the 
decision of this Court in Chantlra Madhub 
Barua v. Nobin Crandra Barua (6). A 
similar view had been taken in the cases 
of Shib Chandra, v. Chunder Mohan (6), 
ITafizuddin v. Jadunath (7), Madhusudan, 
V. Bakhal (1) and Vcnkatachalam Chetiy 

I. L. B. 43 Cal. 348: B. c. 19 C. YT. N 
1070 : 33 0. L. J. 663 (1915). 

(2) I. U B. 39 Mad. 878 <1914). 

(.31 21 Mad. L. T. 71 (1916). 

(4) I.]:<.B.44 0al.l: 8, c. 81 C. W. N, 97 
(P. 0.) (1910). 

(6) I. li. B. 40 Cal. 108 (1918)., 

(6) I. L. i. 33 Oal, 719 (1806). 

(?) T. L. B. 36 Cal. 288 M. C, 13 0. W. N, 880 
(1908). 
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V. A. N. Narayanan Chctty (2). This 
pi'uxciple is applicable as appears froiii the 
decision of the Judicial Commitiee in 
Nobin V. Chandra (4), as also from that 
of this Court in Bhabatarini v. Sheik 
Bahadur (8), even .thougli the contract 
provides that the accounts are to be ren- 
dered from year to year. No doubt, where 
immoveable property is liypothecaled to 
secm*e the performance of an obligation 
undertaken by an agent, a suit by the prin- 
cipal may in essence be regarded as a suit 
ti> enforce a charge on immoveable pro- 
t)erty within tl^p meaning of Art. 132 of 
the schedule to the Indian Limitation *Act 
and may consequently be governed by the 
period of 12 years provided by that article. 
The present case, however, is not of that 
description, and the question of limitation 
must be answered with reference to the 
terms of Art. 89, which contemplates two 
distinct starting points, namely, first, 
when the account is during the continuance 
of the agency, demanded and refused, time 
runs from the date of refusal, and secondly 
where no such demand is made, time runs 
from the date of termination of agency. 
It is plain' that there may be cases where 
only one of these contingencies has happen- 
ed. On the other hand, there may be 
cases wdiere botli the contingencies may 
have happened. It is plain from the evi- 
dence that both the contingencies have 
happened here ; there has been a demand 
and refusal and there also has been a 
termination of the agency^ The results 
which may be reached in sucli a case by the 
application of the tw^o tests wou^d not 
necessarily be identical. In the case 
before us, it is clear that on the 21st April 
1914 the PlaintiflE demanded accounts from 
die Defendant. The demand was em- 

(3) 1. U V. 39 Mad. 876 (1914). 

(4) I. L. R. 44 CaM : s. c. 2r C. W. N. 97 

(P. 0.^(1916). 

(d) 30 C. L. J. 90 (19191. 


bodied in a letter addressed by the ofi'icer 
of the Plaintiff to the Defendant in the 
following terms.: “ You will clear your 
account by submitting to the Sadar Office 
tha account papers relating to your wwks 
up to 1320 H. S. within 30lh .Baisack. In 
default take notice that fine will be iin- 
ix»sed l/om the Jst Jhistha.” The de- 
mand in essence was for accounts to be 
submitted up 40 tha Pith April 1914 on or 
before the 13th ]\lay 1911. The evidence 
makes it abundantly plain that the accounts 
were not rendered *as demanded. Con- 
sequently there was a vcfusal, because as 
was pointed out in MadlniHudun llakhnl 
Chandra (1) which was followed in 
Bhabatarini v. Sheik Bahadur (8) an 
omission to render account where the ac- 
count is demanded may operate as refusal. 
It need not be disputed that as |X)iiiletlj out 
in Madhusudan v. Bakhnl (1) and Bhaba- 
iarini y/ Sheikh Bahadur (8), where the 
ag^nt in answer to the demand promises 
to submit* the accounts later, his conduct 
cannot be deemed to amount to refusal. 
But in the case before us, lliere was a 
demand made by the Plaintiff on the De- 
fendant to render accounts, and the De- 
fendant did not com])l.y with the demand ; 
his conduct consequently amounted to re- 
fusal. The first contingency mentioned 
in the tfiird column of Art. 89 consequently 
happened and the suit in so far as it claims 
Jiccounts from the Defendant up to the 
12tli April 1911 must be deemed barred by 
limitation as it has been instituted after 
the lapse of three ye^rs from the date of 
refusal, that is, ihe^P/th May 1914. 

The second contingency mentioned in 
the third column has also happened, be- 
cause the agency has been terminated. 
This is a question of fact, as explained in 

U) I. ]:i.R. 48C^r.248 : 8. c. 19 G. W. N. 

1070; 23 0. L. J. 652 (1916). 

. (8) 30 C. L. J. 90 (1919). ^ 
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Nagappa v.. dhidamharam (9), Muthiah v. 
Chidamharam (10), Venkafa v. Narayanan 
(3), Muthiah v. Magappa (1.1) and Kuppa- 
swami v. Vcrappa (l^) and is proved 
beyond doiil)t by (lie letter o£ the 11th 
October 1915 wJiicb was addressed by an 
officer of tbo f'iaintiff to the Defendant and 
was in Hie following terms: “Yon are 
dismissed from the post of Tahshildur of 
I’liiganas Vustail a»d Savraha and 
Dulvbina Banjan Basu is transferred 
from the post of Tahsildar of Kitsbi- 
danga and is plachd in charge of, 
your office', and yon are hereby ordered 
to make . over tlie charge of the, original 
pa})ei-s, elc., in yonr cnslody lo the said 
Basil, to submit the charge sheet signed by 
both of you and the. cash found at your 
disposal to the Sadar Kalcliery at head 
(piarters Kumartalah and to render your 
accounts up to date. Kemember that you 
do not fail in this.’’ The suit ‘was in- 
stituted on the ‘i7th August 1918, that js, 
within three years from (he dafo of dis- 
missal, consequenlly the Blainliff is en- 
titled to accounts from the Defendant 
other than the accounts demanded on the 
‘list April 19l J.Tho suit is thus in time 
for the accounts frovi the 13th April 1911 
to the 11th October 1915. In this con- 
nection we .have to consider whether tlie 
Defendant can be called utxm to pay to 
the .f laintiif money which niight have been 
found due if accounts conld have been or- 
dered up to the 12th April 1911. In our 
opinion, the answer must be in the nega- 
tive. No doubt as^ yi'as pointed by this 
t’ourt in the case of Kanta v. Nawab- 
ali Sikdar (13) when, a suit for. accoimts.is 
decreed the accounts are not necessarily 

(3) I. L. R. 39 Mwl. 376 (1914). 

(9) 31 Mad. h. J. 687 (1916). 

(id) 31 Mad. L. J. 688 (1916). 

(11) I. li. B. 41 Mad. 1 (1917).. 

(12) &Mad,li. W. 876. 

(13) 21 0. L J, 462 (1815). 


Boy. 

restricted fo the three years preceding the ' 
institution of the .suit or three years pre- 
ceding • the termination of the agency. 
But in the present case we have already 
held that by reason of events which have 
happened the claim for accounts up to the 
12th Api'il 1914 had become barred by 
limitation at the date of the institution of 
the suit. Consequently the Defendant 
can be called ujion to render accounts 
only in relation to transactions which took 
place after the 12th April 1914 up to the 
nth October 1915 when he was dismissed 
from service, ^ 

The result is that this ap))cal is allow- 
ed in part and the decree of the Subordi- 
nate Judge varied. The decree will direct 
that the Defendant do render accounts 
from the 13th April 1914 to the 11th Octo- 
ber 1915. We may add that in this view 
it is not necessary to discuss the question 
whether the accounts had teen rendered 
for the period antecedent to the 12th April 
1914. But the Respondent admitted that 
accounts had beeto rendered and adjusted 
up to the 13th April 1909. So that in auy 
event the claim for accounts from the 12th 
December 1907 to the 13th April 1909 was 
bound to fail. The Appellant is entitled 
to his costs in this. Court, but the order 
for costs made by the Court below will 
stand, such costs as may be incurred after 
remand will abide the result. 

BUCKL.VXD, J. — I agree. 

J. N. B. Appeal allowedin part. 
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Appkal from Original Deorre 
No, 16 OF 11^20. 

Jagannath Marwari 
and ors., Defendants 
Nos. 1 to 3, Appellants, 

V, 

Sm. Chandni Bibt and 
anr., Plaintiffs, 
Respondents. 

Adverse pos8eR»ion hy co-owner — Evidence neces- 
sary to establish such adverse possession-^ Co-oimier 
not precluded from showing his possession adverser- 
special evidence necessary in such cases — Conditions 
to he fulfilled where no notice given— Presumption 
that co-owner's user na^ adverse— Substantial huil^- 
ing h/ co^ovmer^ if adverse user — Equity in his 
favour^ on partition— V nr eg istered deed of gift of 
property of value exceeding Rs, 100 executed before, 
passing of Transfer of Property Act^ effect of— 
Indian Registration Act (XV of 1877), secs. 17^ 

— Adopiion proof of - Hindu law. 

An unregistered deed of gift affecting 
property of value exceeding Hs. 100 exe- 
cuted before the jmssing of the Transfer 
of Property Act could nol under sec, 49 of 
the Rcgisiratlon Act afferi^ any immove- 
able property comprised therein or be re- 
ceived in evidence oj any transaction affect, 
ing such property, though it would be ad- 
missible in evidence for a collateral pur- 
pose, and might also, if accompanied by 
delivery' of possession, have been validated 
under the Hinilu law which ^cas that in 
force. 

.It is not necessary to produce direct evi- 
dence of the fact of adoption ; where it 
has taken place long since and where the 
adopted son has been treated^ as such by 
the members of the family and in public 
transactions , every presumption will* be 
made that every circumstance has taken 
place which is necessary to account for such 
a htate of things as is proved or admitted to 
exist. 

In order to establish adverse possession 
as between co-sharers there must be evi- 
dence of an open assertion of alibstile title 
by one of them to the JfvdWdedge of the 


others ; mere mn-pdlTttdvpaUQn in tne pro-* 
fits by one party and exclusive occupation 
by the other is not conclusive. 

If possession may be either lawful or un- 
lawful, it must, in the absence of evidence 
be assumed to be the former, and until 
something occurs of which the othc^ co- 
tenants must take notice and which indU 
cates the^ contrary ^ the possession taken 
anddield by one co-tenant is the possession 
in law of all the^co-tenants and not adverse 
to any of them. 

Although the possession of one) co-tenant 
is *not deemed adverse to the other co-ten- 
ants the existence of the relation of 
co-tenants does not preclude one co-tenant 
from establishing an adverse possession in 
fact Off against the other co-tenants and 
though the co-tenant enters in the first in- 
stance without claiming adversely his pos- 
session afterwards may become adverse. 

The evidence to show adverse possession 
by one eo-lcnani musl be much clearer than 
betwf'en strangers to the title and the 
hostile intent of the eo-Lena7}t in possession 
must be shov^n by unequivocal conduct. 
But the ou-Htcr of the other co-tenants in 
order to vender the possession adverse need 
not be by violence nr intimidating expulsion 
or repulsion; nor need ndliee of the adverse 
holding be actually brought home to the 
other co-tenants by personal or formal com- 
munication; it is sufficient if the contrary 
is not proved that th$ circumstances show 
that such knowledge may reasonably be 
presumed. 

If no notice is given to the co-sharer of 
the denial of his right \}tc occupant must 
make his possession so visibly, hostile and 
notonous and so apparently exclusive and 
adverse as to justify the inference of know- 
ledge on the pari of the co-owner sought 
tOi be ousted and of laches if he fails to dis- 
cover and assert his rights. 

The erection of a substantial building on 
joint property by one co-owner cannot he 
regarded as conclusive evidence of ouster, 

3 


Mookebjeb, J. 
Booeland, J. 
1921, 

21, June. 
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If a joint tenant has in good faith effect- 
ed •valuable improvements upon the com- 
mon properly at his own expense ^ equity 
takes that fact into consideration upon 
a partition and in some suitable way makes 
an allowance to him therefor, in addition 
to his rateable share of the property. 

This was an ai>p(?al apainst \]\e decree 
of Babu Bijoy Oopal Cdiatlerjee, Subordi- 
nate Judpe of yAWrth l^iil'dwan at Asaii- 
sole, dated tbo ITIh of December 1919. 

The fads of the, case will appear from 
the judgment. 

Babus Dwarka Nath Chakraveriy and 
Jyolish Chandra Sarkar for Ihe Appellanis. 

Bir Asutosh Ghaudhuri and Babus Ban- 
kim Chandra Mookerjee and Bamaprosad 
Mukerjee for the Beapondenl-s. 

The JoDOMEisr of the Cooht was as 
follows : — 

INfooKEBJEE, J. — The stihjed-niatlfr of 
the litigation which has rosifitod in this 
appeal consists of two parcels of land 
situated in tlic town of Jianigunj. The 
Blainliffs claim an one-fourth share of a 
lease-hold iiiterest in the land created by 
the Bengal . Coal, Company, the admitted 
landlords. The contesting Defendanis deny 
the alleged title of the IMaintiffs and claim 
an independent right in ihoniselves in the 
entire property, ^riie Suhordinatc Judge 
has found in favour of the Plaintiifs on the 
question of title : he has also held that 
such title was in subsistence at the. date 
of the coinmeiieeiqent of the suit and had 
not been extinguished by adverse ix)sses- 
sion on the part o^ t he Defendants. Ip this 
jview, the trial Court has made a decree for 
^possession upon declaration of title and has 
further directed partition by metes and 
bounds. On the present appeal , the decree 
of the Subordinate Judge has been assailed 
substantially on two grounds, namely, first, 
that the Plaintiffs have failed to prove the 


existence at any time of the specific title 
set up by them ; and, secondly, that even 
if the IMaintiffs had such title at some re- 
mote period of time, it had been extin- 
guished long before* the date of the suit 
by adverse possession on the part of the 
Defendants. For tlie determination of the 
questions in controversy which are closely 
connected and may be conveniently dis- 
cussed together a brief recital of the history 
of the devolution of the title to the disputed 
property is essential. . . 

On the 14th August 185r5, the Bengal 
Coal Company granted permanent build- 
idg lease in respect of two plots of land in 
the town of lianigunj, at an annual rent of 
Rs. ‘24, to one Ram Singh Chaudhnry. 
There was some controversy in the Court 
below upon the question, whether the two 
plots covered by this lease are identical 
with tlie two parcels now in dispute. The 
schedule attached to the lease sets out the 
boundaries of the two ])lols, but, as might 
have been anticipated, the Subordinate 
Judge found it difficult to identify all the 
boundaries after the lapse of sixty years ; 
tJic've can, however, be little room (or rea- 
sonable doubt as -to the identity of the 
land. Ram Singh Chaudhnry continued in 
possession uj)an payment of rent to the 
Bengal Coal Co., till 1864 when he trans- 
ferred his lease-hold interfcst to Mungal 
(’hand Baldeodas, who took a half share,' 
.laiiiarain, who took an one-fourth share^ 
and Panna Lai, who look the remaining 
one-fourth share. These persons continued 
in occupation, upon payment of rent to the 
suj^erior landlords at the rate of Es. 24 
annually for at least a quarter of a century. 
As there is no indication whatever that 
they lield other lands under the Bengal 
Coal Co, , at the same rate, the Subordinate 
Judge has, in our opinion, correctly held 
notwithstanding the diffiTculty in the 
identification of boundaries that , the 
land now in dispute is precisely the samo,. 
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laRd as is covered by the lease of the 14th 
August 1855 granted by the Company. 

We have next to consider the history of 
the share of Panna Lai which form the 
subject-matter of this litigation. The re- 
lationship of the members of his family is 
set out in the following genealogical table. 

PHntitt Lftl, 
died 1S'J2 
I 

• T ^ r 

Surajmal, Mahadeo 

dtod during llfn time (adopted mu) 

of Fauna Lai. . died 12 91890. 

Widow Widow 

Lacbml Bibi, Chandni Bibi, 

Defendant 19 Plaintiff 1 

RamiitbAa 
(adopted 1K92) 

Plaintiff 2 


The evidence leaves no room for douC* 
that Mangal Chand Baldeodas, Jainaraiu 
and Panna- Lai were jointly in enjoyment 
of the lease-hold proiierty from IBHS till 
1882. ‘ In the later year, T\inna Lai who 
ha<l lost his son Snrajnuil and had taken 
Mahadco in adoption, retired io Benares. 
With ti view' to make provision lor the 
maintenance of his widowetl daughter-in- 
law, Lachmi Bibi, he execulcd on tlie 25th 
June 1682, a deed of gift ^vhercby he gave 
her a life interest in his share of the dis- 
puted pro}jerty, he further directed that 
his adoi)led son Mahadeo would become full 
owner upon tlie death of Iiachmi Bibi. 
The document was not regi.stered though 
it transferred interest in immoveable pro- 
perty of value* exceeding Ks. .100. The 
transaction took place, it will lie observed, 
shortly before the Transfer of Pro]iertv 
Act caxne into force on the 1st July 1882, 
and was consequently not affected by tlu? 
operation of sec. 123 which ])rovides that 
for the purpose of making a gift of immove- 
able ^x>perty> the transfer must be affected 
by a registered instrument, signed by or 
on, behalf of the donor and attested by at 
least two witnesses. The deed of gift was , 
however, compulsory registrable under sec* 
17 of |ifie Indifi^n Eegistration Act^ 1877, 
and isonm^uent]^ teaM not under Hec. ^ 


* 

affect any imm^^Vdabld^|%b|>erty comprised 
therein or be received as evidence of any 
transaction affecting such property. It was 
however admissible in evidence for a col- 
lateral purpose, namely, to explain the 
reasqp.why Lachmi Bibi received the in- 
come as if she were a joint owner in posses* 
sion of the property ; Lalla Gopee Chand v. 
Liakhat Hossaiii (1), Thakore v. Bamanji 
(2),. Venkatachari v. liangasam (3) 
and l^oradfl v. ,Jccv(;raluammal (41. It 
may also be added that if there had been 
evidence of delivery of possession, the in- 
tended gift might hdvo been validated 
under the Hindu law wiiicli was Iheji in 
force. Kali Das v. Kamitjahalal (5), 
Dliarainadas v. Nistariiii ((P, Lalcshimoni 
V NitifUiiaada (7) and Hamchandra v. 
JianjiC (8). The true position then was 
that the intended gift by I’aniia Jjal in 
favour of his widowed daughter-in-law 
laichini Bibi did not take effect in law. 
But the evidence makes it abundantly clear 
that jibe first Defendant Jagannath (the 
son of Mangal Chand), Avho managed the 
property on behalf of tlie joint owners, re- 
gularly, paid to Lachmi Bibi tlic surplus 
income in the one-fourth sliare of Panna 
Lai. This continjued uiKjucstiohably during 
the life-time of Ioanna Lsl wJm died as we 
have seen, in 1892. It is, wo tliijik, also 
indisputable that, as the Subordinate 
Judge fin^s, Lachmi Bibi continued to re- 
ceive the income also during the life-time 
of Mahadeo w'ho might, before his death 
on the 12th September 1890, have re- 
pudiated the unregistered deed of gift 

(1) 25 W. B. 211 (1876)1!* 

(2) I. Ii. B. 27 Bom.*615 (1903). 

* (3) 6 Had. L. T. 102. * 

(4) L. B. 46 I. A. 285 1 a. c. I. L. B. 43 Had. 

244 i 24 0. W. H, 346 (1910). 

(5) L. B. 11 1. A. 218 i 8, c. I. L. B. 11 dal. 

121 (1884). 

(6) T. Ii. B. 14 Gal. 446 (1887). 

(7) I. B. B. 20 Oal. 464 (1802). 

(iSl 1. Ii. B. 27 Cal. 242.249 flSSoj. 
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but there is no ’ indication that he 
toolc_ sue#' a step, on the olhor hand, 
he apparently acquiesced in the ar- 
rangement which his father had made for 
the' maintenance of his 8ister-in,-law. In 
this connection, we may add that the Sub- 
ordinate .fudge had before him ample 
materials to justify the conclusion that 
Maliadeo had 'been duly adopted by Patina 
Lai and that Ramnibas had ip, his turn 
been validly adopted by Mahadco. As has 
been repeatedly ruletl, it is not necessary 
to produce direct evidence of the fact of 
adoption; where it has taken place long 
since and where the adopted son has been 
treated aS' such by the members of the 
family and in the public transactions, 
every presumpt ion will he made that every 
circumstance has taken place which is 
necessary to account for such a state of 
things as is proved or admitted to exist ; 
Hajendra Nath v. Jogendra Nath ( 9 ), 
Lai Acchal Ham v. Kazini- Ilosain (10), 
Rup Narainy. Gopal Dhur ( 11 ), Sabo Bewa 
V. Nubodhun (12), Ilurdwal v. Raj F.risio 
(13) and Vyaa v. Vyas ' (14). The 
Subordinate .Tudge has furtJier found 
that Iiachmi Bibi continued to receive from 
Jagannath one-fourth share of the surplus 
income for several years after the death of 
Mahadeo, down io 1901. * He has, how- 
ever, held that there is no satisfactory 
proof that thereafter Lachmi, Bibi re- 
ceived the income, but under what' circum- 
stances, payment came to be discontinued 
has not been ex])lained by .lagannath, who 
is the lii'st Defendant in this suit. We 
next find that dispute broke out between 
Lachmi Bibi and,Chuudni Bibi, that is, the 

(0) JA M. 1. A. 6^ (1867». 

(10) L. B. 32 t. A. 113, 121 : 8. c. 1. L.' B. 27 

All. 271 1 0 0. W. N. 477 (1006). 

(11) L. B. 8S I. A. 103 ; 8. 0 . I. Ti. B. 36 Cal. 

780 (1000). 

(12) 11 W. B. 380 i 2 iJ. L. B. AiKp. 61 (1869'. 

24W.B. 107(1876). 

(14) I. L. B. 24 Boil). 473 (1800). 


widows of Surajmul and Mahadeo, and 
the daughters-in-law of Panna Lai. 
Matters in difference were referred to 
arbitration on the 14th July 1909, and the 
arbitrators made their award on the 12th 
June 1912. The substance of the award 
was that Chandni Bibi and Bamnibas 
would pay to Laclimi Bibi for lier life 
Bs. 12 per month and Ijachmi Bibi would., 
for a consideration of Rs. 1,000, release 
whatever right or claim she might have to 
the Ranigunj property unijer the deed of 
gift of the 25th June 1882. This award 
was confirmed and embodied in a formal 
memorandum, which was executed by all 
parties concerned on the 31st March 19137 
and was registered on the following day. 
The present suit was then instituted on the 
13th October 1017 by (handni Bibi and 
Ramnibas against the representatives of 
Mangalchand, Baldeodas and Jainarain, 
the three co-sharers of Panna Lai. Upon 
the' question of title, there can, in our opi- 
nion, be no vestige of doubt that the claim 
is well-founded. The only question 
which requires consideration is, whether 
the title of the Plaintiffs as joint owners 
^A'ith the contesting Defendants had been 
extinguished by adverse possession on their 
part for the statutory period before com- 
mencement of the suit. The Subordinate 
Judge has pronounced in favour of the 
Plaintiffs, and after careful examination of 
the evidence, we haTC arrived at the con- 
clusion that his view is correct. 

It is plain that Panna Lai was originally 
a joint-owner of the disputed property 
along with, his three co-sharers, the pre- 
decessors of the Defendants. Even before 
his. retirement to Benares, he did not 
usually reside at Ranigunj. Frojn*1865 to 
1882 the property was looked! afW by Bal- 
doodas, one of the eo-sharers, from whom 
J’anna Lai regularly received his propor- 
tionate sliare of the surplus income, after 
payment of renC to the superiof landlord, 
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the cost of repairs and other incidental 
charges. The evidence establishes clearly 
that there was great intimacy between 
I’anna Lal, Baldeodas, Mangul Ohand, and 
his son Jagannath, the first Defendant, and 
that the wives of Panna 1 jal and Mangul 
Chand treated each other as if they were 
sisters. The management hy Baldeodas 
during this period was plainly on behalf 
and for the benefit of all the joint-owners, 
and Panna Lai must be deemed to have, 
been in possession. At the end of the 
period just mentioned, ].*anna Lai retired 
to Benares. At that time, his famliy con- 
sisted of his wife, his widowed daughter- 
in-law Lachmi Bibi, and his adopted son 
Mahadeo. He was naturally an.vioiis to 
make suitable provision for Lachmi Bibi, 
and on the -5th .Juno .18y‘2, he executed in 
her favour the deed of gift under w’hich she 
was to take a life interest in his share of 
the Eanigunj properly and Mahadeo was 
to take a vested remainder. The deed 
was neither registered nor accompanied by 
delivery of }x»8session w'ith the consequence 
that it did not take effect in law'. But .’.t 
has been proved bejond doubt that the 
parties acted on the assumption tliat a valid 
gift had been made. Panna Lul, at the 
lime of his retirement to Benares, request- 
ed the first Defendaut Jagannath, the son 
of his intimate friend Mangul Chand, to 
look after the property to realise rent from 
the tenants, to make necessary reimirs, to 
pay rent to the superior landlord aud then 
to give Lachmi Bibi her proportionate 
share of the pi^ofits. Jagannath appears to 

• have faithfully carried out the trust reposed 
on him and to have regularly paid to 
Lachmi Bibi her dues down to 190.1 . 1 lere 
it may bd stated that down to 18U0, tJie 

• property bad stood in the books of the land- 
l<H:d in the names of the four persons who 
hjid got themselves substituted on their 
■purchase from th(^ ^original tenant Bam 
•Singh d^audhury. ' But in 1891, Jagan. 


natli managed to have the names of Panna 
Ijal and Joynarain reprove^ f torn the books 
of the landloixl. It seems probable that 
this was done in pursuance of a design to 
appropriate the entire iH'operty on a con- 
venient opjwrtunity. But even if he did 
. entertain such a dishonest purpose at’ the 
lime, he did not venture to carry it iuto 
immediate execution and continued to pay 
the surplus jnofils to Lachmi Bibi. down to 
1901. The Subordinate Judge has held 
that the avidenpc of payment during the 
period subsequent to 1901 is not reliable. 
It is a matter for comment that the m- 
count books prodticed by Jagannath for this 
period could not be scrutinised in the trial 
Court, as they were written, in the peculiar 
script used by marwari merchants. We 
are thu.s left with the finding of the Sub- 
Wlinate Judg> I hat receipt of surplus in- 
come by liachmi Bibi has not been proved 
for the period subsequent to 1901. On 
these facts, the contesting Defendants have 
argued that the title of the .Plaintiffs has 
been extinguished by adverse possession 
for life statutory period. We .are of opi- 
nion that this contention is not well-found- 
ed. The evidence clearly establishes that 
Jagannath was not only a joint-owner, but 
that he undertook to look after the share 
of Panna'Lal at his express request. The 
burden lies upon him to establish* when he 
became faithless to the trust imposed upon 
him and asserted a hostile title in himself 
to the knowledge of the rightful owner. 
He has not ventui'ed upon an explanation 
of his conduct ; on the other hand, he has 
repudiated the title set up by the Plaintiffs 
as altogether unfounded and has falsely 
denied that he had over paid a proportion- 
ate share of the usufruct to Lachmi Bibi 
as claiming title through Panna Lai. The 
two circumstances relied upon by the De- 
fendants in proof of assertion of hostile 
title to the knowledge of the rightful owner 
are by no ineans conclusive. The fact that 
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a substantial building has been erected on 
one of the ^ots by the Defendants, is 
clearly not conclusive proof of ouster. As 
was tinted out in Dwijendra Narain v. 
' Pumevdumrayan , (151 the erection of a 
substantial bxiilditig on joint property by 
one eo-owner cannot be regarded as con- 
clusiVe evidoiicc of ouster, and this accords 
with the view indicated in Ananda v. Par- 
bati (16) and Upetidra v, Vmesh (17). 
The fact that the surplus profits, if any, 
have not been received by Lachmi Bibi 
since 1901 is equally inconclusive, in view 
of principles settled beyond controversy by 
recent decisions of the' Judicial Com- 
mittee fCorctt V. Appuhami (18), Muttu v. 
0nio (19), Hurdit v. Otinnuk (‘20) and 
' 'Vamda v. Jecvaratlimiinmal (4)1. Ue- 
feienco may also be nmde in this connec; 
lion, to tile observations of Lord Denman 
in Culley v. Taylerson (21), which w'crc 
quoted with apjuoval in tlie judgment of 
the Judicial Committee in the case last 
mentioned. 

“ Generally speaking one tenant in com- 
mon cannot maintain an ejectment against 
another tenant in common, because the 
possession of one tenant in common is the 
possession of the oj;her, and, to enable the 
party complaining to maintain an eject- 
ment, there must be an'ouster of the party 
complttin'ing. But, where the claimant 
and tenant in common, lias not been in. the 
participation of the rents and profits for a 
considerable length of time and other cir- 
cumstances concur, the Judge will direct 
the jui-y to take into consideration whether 
they will presume tliat Ihero has been an 

(44 li. B. 46 1. A. 286": 8. c. I. L B. 43 Had. 

244(24 0. W.N, 846 (1919). 

(16) 11 0. L. J. 189 (1910). 

(16) 4 0. L. J. 198 (1908). 

(17) 19C.L. J.26(1910). 

(18) (1912) Ai 0. 280. 

(19) [1918] A. C. 896. 

(20) 28.«. L. J. 487 (F. C.) (1918). 

(21) 11 A. ft &. 1008 (1014) (1840) 


ouster; as to which see the cases of Doc 
Dent Fisher v. Prosser (2‘2),' Doe Dem 
Hollinrfs v. Birds (23) and Doc Dent White 
V. Cuff (24).” 

Among the cases in this Court, reference 
may be made to the decisions in Jogendra 
• Nath Raiv. Baladco Das (25), Ayenenussa 
Bibi V. Shaikh Isuj (26), Lake Nath Singh 
V. Dhakeswar Prosad Narain Singh (27), 
Narcndra Bhusan Roy v. Jogendra Nath 
•Roy (28) and Balaram- v. Shyama Charan 
(29). 

The fundamental rule is that in order to 
establish adverse possession as between 
cb-sharers, there must be evidence of an 
open assertion of a hostile title by one of 
them to tJie knowledge of the others ; mere 
non-participation in the profits by one 
party and exclusive occupation by the oilier 
is not conclusive. Apart tVom this, we have 
the importanl circumstance that in this 
case the rightful owner, llie second Blain- 
tiff Rarnnibas, who, when a child a few 
months old was taken in adoption in 1892, 

‘ was a minor till at least 1910; it is thus 
difficult to appreciate how the contesting 
Defendants began to hold adversely to the 
knowledge of the infant in 1901. Indeed, 
before this action was brought, there was 
■ no attempt on the part of the Defendants 
to rely on adverse possession, their pre- 
tence was that they were llte rightful 
owners, and one of them, the firsl^ Defend- 
ant, has pledged his oath in sup)X)rt of that 
untnie! allegation in the witness box in this 
suit; they cannot consistently urge that 
from 1901 tlic first Defendant began to 

(22) [1774] 1 Cewper 211. 

(23) [1809] 11 IlMtt 49. 

(24) [1808] I Camp. 173; 

(26) 1. L. B. 36 Cal. 901 1 (. 0. 12 0. W. K. 

127 (1907). 

(26) 16]0: W. N. 849 (1912). 

(27) 20 0. W. N, 61 : 8. c. 21 0. Ii. 3 , 268 

(1914). 

(28) 20 0. W.N. 1268(1916). . 

(29) 24 0. W. K. 1067 ; 8. c. 83 0. I 4 J. 844. 

(1920). 
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hol4 adversely to the knowledge of the 
rightful owner. fSee the observations of 
Lord Macnaghten in Corea v. Appu,hami 
(18)] . Eeliance may further be placed on 
the judgments of Lord Buckmaster in 
Hardit v, Gurmuk (20), of Lord Jlunedin 
in Mutter Nayagam v. Brito (19) and of 
V’scoitnt Cave in Varada v. Jimratnamal 
(4), which emphasise the principle that if. 
possession may either be lawful or unlaw- 
ful, in the absence of evidence, it must bo 
assumed to be the former or in the lan- 
guage of Wood, V. C. in Thomas ‘m. 
Thomas (30) possession is never consider- 
ed adverse, if it can be referred to sF lawful 
title, reference may also be made to the 
decision of this Court in Loke Nath v. 
Dhakeswar (27), where the cases on the 
subject were reviewed and the doctrine 
deduoible therefrom fox’mulated. Every 
co-tenant has the right to enter into and 
occupy the common property and every 
part thereof, provided Unit in so doing he 
does not exclude his fellow-tenants or 
otherwise deny to them some right to 
which they are entitled as co-tenunts; and 
they on their part, may safely assume, 
until something occurs of which they must 
takrf notice and which indicates the con- 
trary, that the possession taken and held 
by him is held as a co-tenant, and is in law 
the ^ssCBsion of all the co-tenants, and 
not adverse to any of them. It cannot be 
questioned, however, that one co-tenant 
may oust the others and set up an exclu- 
sive right of ownership in himself ; and an 
open, notorious and hostile possession of 
this character for the statutory period will 
ri{%n into title as against the co-tenants 

(4) L. B. 40 I. A. 2S6 ; 8. c. I. Ii. B. 43 Mad. 
344; 34 0. W. K 346 (1919). 

(18) (19131 A. 0. 230, 2R7. 

. (19) [19)8] A. C. 896. 

(20) ,38 0. L, J. 437 tP, 0.) (1918). , 

‘ (87) 20 0.W.N. 61: t. c, 81 Q,:L. S. 263 

(19M). 

(80)I18{iiil8K.(fc7.79(83}. 


who were ousted. Thus, although as a 
general rule, the possession of one co- 
tenant is’ not deemed adverse to the other 
co-tenants, the existence of the relation of 
.co-tenants does not preclude one co-tenant 
from establishing an adverse possession in 
fact as against the other co-tenants and 
though the co-tenant enters in the first 
instance without claiming adversely, his 
po8se88ion.aftervards may become adverse. 
In order to render the possession of one 
co-tenant adverse to the others, not only 
-must the occupadey be under an exclnsivef 
claim of ownership, in denial of the rights 
of the other co-tenants, but such occupanoj^ 
must have been made known to the other'' 
co-tenants, either by express notice or by 
such open and notorious acts a« must have 
brought home to the other co-tenants’ 
knowledge of the denial of their rights.. 
The same princi)>le is involved in, the 
familiar slatoment that lo enable one of 
.several co-tenants to acquire tille by ad- 
verse possession as against the others, hin 
possession must be of such an actual, open, 
notorious, exclusive, and hostile character 
as to amount to an ouster of the other co- 
tenants, that is, must have been such as 
to render him liablp lo an action of eject- 
ment at the suit of the co-tonants. No 
compi’ehensivc formula (ian be framed to 
test Vhether the possession of a co-tenant 
in a particular case is adverse to the other 
co-tenants. But it has been stated that 
evidence to show adverse possession by one 
co-tenant niust be much clearer than 
between strangerg to the title and the 
hdktile intent of the^co-tenant in possession 
,pmst be shown by unequivocal conduct. 
It is indisputable that acts which might 
properly be held to show adverse posses- 
sion as between strangers do hot neces- 
sarily have such effect as between tenants, 
in commmi ; acts of ownership by one eo- 
tenant may not in themselves amount ib. 
the disseim of the other co-tenants, apdi 
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may, indeed, he m explained a.s to show a 
consistency with.ljiG Joint title. But the 
ouster of the other co-tenants in order to 
render the possession adverse, need not be 
violent or intimidating expulsion or re-' 
pulsion ; nor need notice of the adverse 
holdiuf^ he aelually l)mught home to the 
other co-(en;mts by personal or foti’mal 
communication ; it is sufScient, if tlie con- - 
trary is not proved, that the oirciun stances 
show that such knowledge may reasonably 
be presumed. From this point of view, 
it has 'been maintained tHat sole possession 
by a co-tenant becomes adverse to his 
fellow-tenants by his repudiation or dis- 
avowal of the relation of co-tenancy 
between them; and any act or conduct 
signifying his intention to hold, occupy 
and enjoy the premises exclusively and of 
which the tenant out of possession lias 
knowledge or of which lie has sufficienl in- 
formation to put him upon empiiry, 
amounts to an ouster of llie co-lenants 
but what is essential is that ihe oveVt acts 
which constitute a. definite and continuous 
assertion of an adyerse right nius(. be of an 
unequivocal character, clearly ind.icating 
an assertion of owiiershiji of the premises 
to the exclusion of the^ right of (he other 
co-tenants. Tested in the light of these 
principles, the contention of the Defend- 
ants must be deemed unsubstantial. In 
1882, tlie first Defendant undertook^ at the 
request of his co-sharer Panna l ial wlieii 
he left for Benares, to raaua^jo his share 
of the properly and carried out his obliga- 
tions for a period of t.wenty-years. He 
has never explained why,, when, and how 
he cast off bis character as co-sharer, 
manager and asserted a hostile title in 
himself to the knowledge of the rightful 
owner. If be renounced the trust in 1901, 
he is met by.the diflSculty lhat the rightful 
owner at Ihe time was an infant who conti- 
nued to be a minor for at least nine years 
thereafter. He may be pertinently asked. 
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when did Ms repudiation take placd, when 
was his hostile intent manifested by such 
overt and ‘notorious acts of an unequivocal 
character, to the denial and exclusion of 
the right of his co-sharer, as could not be 
misunderstood by the latter? It may be 
fonceded that a co-sharcr cannot close his 
eves and ears, nor by wilful inatlcnliou 
• ohlaiii an advantage from his lacik of dili- 
gence. For this reason, it has been held 
sufficient that the acts of adverse posses- 
sion are such in their character and attend- 
ant circumstances that a man reasonably 
allentive cannot but reali.se that an adverse 
right is asserted against him. But if no 
notice is given to the co-sharer of Ihe denial 
of his right, the occupaul must make his 
possession so visilily hostile and nolorious 
and so apparently exclusive and adverse 
as lo justify the inference of knowledge on 
I he part of llio co-owner .sought to be 
oiisli'd and of laches if he fails to discover 
and assert his rights. Tested from' the 
jioint of view tlius indicated, (he defence 
of adverse possession for ihe statutory 
jieriod to the knowledge of the rightful 
owner cannot possibly be deemed to have 
been established in this case and it .has 
been rightly negatived by the Rubordinale 
Judge. 

We may add finally that much stress 
was laid by (he Appellants on the fact (hat 
they have built a costly structure on the 
parcel known as the niarwaripaii pro- 
perty. This however, does not create any 
real difficulty. The Subordinate Judge 
has not overlooked the equitable considera- 
tions which have been held 8pplicable-4n 
such circumstances, as was explained in 
the cases of Upendra v. Umesh (17) and 
Norain Lai v. Chulhan Lai (31), where the 
rule recognised in Lehjh v. Dickeson (32) 

HI) 12 0. L. 3, 26 (1910). 

(SI) 16 0. L. J. 370 (1911). 

(32) 16 Q. B. P. 60 (1^), 
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and Bfickwood v. Young (33) was applied. 
In such cases, if a joint owner has in good 
faith effected valuable improvements .upon 
the common property at his own expense, 
equity takes that fact into consideration 
u{>on a partition and in some suitable way 
makes an allowance to him therefor, in 
addition to his rateable share of his pro- 
perty. The Subordinate Judge has given 
directions in this behalf which will ade- 
quately protect the Defendants when the 
partition is actually effected. 

The result is that the decree niji<l(». by 
the Subordinate Judge must be aflinned 
and this appeal dismissed witli casts. 
The cross-objection has not been pressed 
and is dismissed. Hearing fee Rs. 200. 

Buokland, J. — I agree and have nothing 
to add. 

S. C, M, 

[CIVIL APPBIXATB JURISDICTION.] 

Appeal from Appellate DborIcb 
N o. 793 of J919. 

OflATTBRJBA, GyaNENDRA NaTH 

Nbwbould, J. Chakravorti, Defend- 

1921, ant, Appellant, 

Heard, 24, 25 and v. 

26, May. Paresh Nath Pal and 
Judgment, anr., Plaintiffs, 

31, May. Respondents. 

Civil Procedstre Code (Act V of 190 Or, IT, 
r. 17-^ Amendment of plaint^ when permimble — 
Limitation Act (IX of 1908)y Arts, 39 and 120, 

Courts will allov't amondmeni of plnuL 
mgs subject to three general conditions, 
vi55., (I) when there is bonfi, fides on the 
part of the applicant, (2) where the amend- 
meni^es not cause such prejudice *to the 
other party as cannot be compensated by 
costs, (3) where it does not convert a suit 
*of one clmacter to a suit of another 
character. 

Where the Plaintiffs originally sued for 
damages and injunction against the l)e- 
m) lUiorq ^CoTiu f*. n. S87. 


fendant and thei^ hy an aniendrj^nt prayed 
for declaration of Utle ft nd then further by 
another amendment prayeff for reeoeery of 
possession if in the opinion of the Court he 
was out of possession^ and W was found 
that the dispossession of the Plaintiffs was 
more than six years before the institution 
of the suit : 

^Held— That the limitation applicable to 
the claim for. damgges bring three years 
and that for declaration of title six years 
the second aniendmcnl ought not to have 
Jieen allowed as its effect was to enlarge the 
period of limitation to 12 years front the 
date of the dispossession and to take away 
from the Defendant his right to defeat the 
suit as originally framed on the ground of 
limitation. 

That the amendment altered the nature 
of the suit, and upon the evidence it ap- 
peared that there was no bona tides on the 
part of the Plaintiffs, 

This w;is an appeal against the decree 
of Babu Apant .Prosad Miikherjee, Sub- 
ordinate Judge, 3rd Court of Zilhili 
24-rarganahH, dated the 4th of February 
1919, affirming the decree of Babu Naren- 
dra Nath Lahari, Munsif lat Court at 
Alipore, dated the Sth’of February 1918. 

On the 29t}i November 1913 the Plain- 
tiff filed a suit against the Defendant for 
damages and for permanent injunction. 
The allegations nuufe in 1 he pla int were that 
the Defendant having no right or possession 
in the lands in suit had wrongfully excavat- 
ed two wells. The ^plaint contained no 
prayer for declaration »*qf title. The De- 
fendants filed a. written statement on 
the 12tb January 1914 questioning the 
maintainability of the suit and aver- 
red that he was in possession. On 
the Jlth July 1914 the Plaintiff 
mode an application for amendment of the 
plaint by adding a prayer for declaration 
of title. That application was refused 

.10 
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and the suit was dismissed on the 22nd 
January 1915 on the ground that jt was not 
maintainable. On ajipeal this judgment 
was set aside and tlie first Court was 
directed to proceed with trial after amend- 
ing the plaint in accordance with the 
PlaintJff’.s application of the 4th July 1914. 
After Hk' plaint was so amended another 
applicaliop was filed by the Plaintiff for 
furthei- amendment. The applicalichi 
prayed for the inserlidn of 'the following 
prayer “ if in the opinion of I he Coiirt the 
Plaintiffs are declared to have been dis- 
possessed from the disputed property then" 
the Court may be pleased to pass a decree 
in' favour of the Plaintiff for recovery of 
possession of the said property.” This" 
application was allowed after amendment, 
an additional issue wan framed and parties 
gave evidence. The Court found that 
the title was in the Plaintiff and tlial 
he was dispossessed by the Defendants 
within ‘‘ six, seven or eight years ” prior 
to the institution of the suit and not' in«re. 
In that view the suit was decreed. The 
Defendant appealed to the High Coml. 

Babu Amarendra N<ttli lio/ie (for Ihtbii 
Probodh Clmndra Chatlerjcf) for the Ap- 
pellant. — The second amendment was not 
authorised by law. H had the elTeet 
of changing the nature of the ease. 
After the first amendment the suit 
was not maintainable as a J’laintiff out 
of possession cannot , get declaration of 
. title and damages without seeking to re- 
cover possession, Jahar IaiI Bandiiri 
V. Nanda Lai Chaudhuri (4). The Plaintiff 
came with the allegation that he was in 
possession. The ‘second amendment pro- 
ceeded on the allegation that he was'out 
of possession. The different amendments 
affected the periods of limitation. The 
|i^..as framed was governed by the three 
y^js’ limitation, after the first amendment 
it was 'governed by six years’ limitatioix 
(4) 18 0, W, N. 646 (1913;. 


Nath Pal. 

after the second amendtnent Plaintiff had 
12 years to institute the suit. This is the 
prejudice from which Defendant sufferred. 
Eeferrefl to Doyle v. Kaufman (5), Weldon 
v. Neal (6), Steward v. North Metropolitan 
Tramways Co. (7), Bebati Raman Basah v. 
Harish Chandra Basok (3) and Bueloor 
Ruhr cm v. Shanisoonnissa (8), 

Babu Bupendra 'Kumar Mitter (with 
Hcmendra Nath Chatterji) for the Re* 
spt)ndents.— Principles on which amend- 
ment is allowed are two in number (/) to 
avoid multiplicity of suits, fsee Saral 
('■hand v. Mohun Bibi (9)1 and (ft) to 
havg the real controversy between the 
parties tried at one. Referred to Tildesley 
V. Harper (10), Cropper v. Smith (11) and 
llumoman v. Minraj (12). 

Here there was no prejudice owing to 
the amendments. At the time of each 
of tlie amendments the suit was not 
barred. The Defendants cannot re- 
open the first amendment as no appeal 
-was preferred from the remand order. 
The second amendment was no doubt not 
based on the remand order, but the first 
Coiu't could allow amendment if it thought 
proper and if not against the settled 
])raetice. 

With regard to the contention that the 
second amendment ought not to htivn been 
allowed as it changed the character of the 
suit, my submission is thai this rule is 
not of general application. To bo precise 
the rule is that no amendment will be 
allowed which changes the nature of the 
suit, if Ike application is made at a late 

(31 24/1. W. N. 749(1919). 

" l6) 3 Q. B|D. 7 '1877'. ■ 

(6) 19 Q. B. D. 394 (1SS7)., 

(7> 16Q. B.1). 178(1S86' 

18 ) 11 M. T. A. 661 (60S' (1867). 

(0) I. L. B. 26 CtJ. 371 at p. 390: af c. 2 0. 

W. N. 201 (1898). 

(10) 10 Oil. D. 898 at p. 896 4878). 

(11) 26 Oh. PIT, 700 at p. 710 (1884), • 

(12) . 6 H. I. A. 390, 411 (1868), 
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stage. One of the objects of pleadings is 
t6 prevent the other party from being taken 
by i^urprise. See Biillen and Leake, p. 1. 
Hence when such amendment wns applied 
for before hearing, it ought to be allowed. 

Biillen and Leake, i^]). 920, 921 and 92)1, 
where the distinction is drawn between 
the cases where amendment is sought to 
be. made before hearing and at the hearing. 
See Or. XXX VIII. r. i of the Supreme 
Court Rules and notes thereunder. Here 
after amendment the parties were allowed 
to and did jadduce evidence. 

- Again the rule that no amendment will 
be allowed which alters the nature of the 
case has no application where an alicrna- 
tive case 's set u]). See Saral Chaml 
V. Mohun Bibi (9), wherein the action was 
originallv brought on a coniract, but the 
Court allowed an amendment which had 
the effect of making an allernalivc case 
for the Plaintiff based on tort. 

There is also an additional reason hero 
why the order allowing amendment should 
be uidield. If it is reversed now the 
Plaintiff would be prejudiced as he would 
be met by the plea of liimitation .if a 
fresh suit be brought. See Zahoor AH v. 
liutta Kocr (13). 

Babu Amareudra Nath Bose in reply. 

The Judgment oe the Court was as 
follows : — 

This appeal arises out of a suit instituted 
on the 29th November 1913, which was 
originally framed as one for damages and 
permanent injunction. It was alleged 
that the Plaintiffs had tiilc 1o - and 
possfssion of llie land hi suH, and 
that Jh'e Defendaiiis had hespassetl 
upon the land. The Defendants, on the 
12th ^January 1914 filed a written state- 
ment in which they pleaded that the 

(9; 1. JL. B, 25 Cal. 371 at ji. 3»0 . s. c. 2 C. 

W. N. 201 (1S98'. 

(18^ 11 M. 468, 486 ^867). > 


Plaintiffs having, no right to or "possessioli 
of the land, lli6' suit for damages in the 
form la^d could not proceed according to 
law. Oil the 11th July 1914 the Plaintiffs 
by a petition prayed for amendment of the 
plaint with a prayer for declaration of 
their title and, it was alleged that the 
] 'lain tiffs had been holding khas posses- 
sion of the land, and had acquired title by 
adverse po.ssessioii. 

The case came* on for hearing on the 
22ad January 1915, and the Court of first 
instance found thak the Plaintiffs were out 
of possession of the disputed land before 
the institution of the suit, and that the 
suit for injunction and damages could not, 
under the circumstances be maintained al- 
Ihgugh it came (o the conclusion that 
Plaintiffs’ title was proved, and Defendants 
had failed to ])rov(' adierse possession for 
12 years. 

Against tbai decree tlie Plaintiffs ai> 
pealcd and the lower Ap]iellate Court was 
of o])inivn that the order of the Court of 
first instance disallowing the prayer for 
amendment of tlie plaint by addition of a 
prayer for declaration of the .Plaintiff’s 
title to the land was not a proper one, as 
none of the parties could have been pre- 
judiced by the grant t>f the ])rayer at that 
stage, and as the question of title was 
material for the proper decision of the suit. 
That Court accordingly remanded the case 
to the lower Coii^it for an amendment of 
the plaint in terms of the Plaintiffs’ peti- 
tion and for a retrial of the suit after such 
amendmenl. After the case wonl back on 
renuind, the plaint •\5Jas amended with a 
|>rayer lor declaiafion of Plaintiffs’ title. 
Then on the 16th January 1917, the Plain- 
tiffs put in another petition for further 
amendment of the plaint with a prayer for 
tecoDery of possession, and the prayer 
which they wanted to add by way of 
amendment was as follows : — “Or if in 
the opinion of the Court the Plaintiffa kre 
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declared to have been dispostjessed, then 
the Court’may be pleased io pass a decret^ 
in favour of tlio Plaintiffs for recovery of 
lX)8se8sion of tlio said property/’ Thi^ 
was objected to on hebalf of the Defendants 
on the ground lliat the amendment was 
illegal, and altered the character of the 
suit. Tliis objection was however dis- 
allowed, and the case was tried out jvdth the 
result that the Plaintiffs’ suit was decreed 
by tho Court of first ♦instance, and that 
decree was confirmed on appeal - by the 
lower Appellate Court. The Defendants 
have appealed to this Court. 

The nui’n question for consideration is 
whether the amendment of iho plaint in so 
far as the prayer for recovery of possession 
Was concerned, ought to have been allowed. 
There is no doubt that the Code gives 
ample ix)wer to the Court for amendment . 
dr. VI, r. .17 lays down that the Court 
may at any stage of the proceedings allow 
either party to alter or amend his pleail- 
ings in such a manner and on such 
as may be just, and all such amendments 
shall be made as may be necessary for the 
purpose of detennining the real questions 
in controversy between the parties. The 
general conditions on which iiincndments 
should be granted ibave been summarised 
by Mr. Justice Woodroffe, in the case of 
Vpendra Narain Roy v. liai Jauaki Nath 
Roy (1)' The learned Judge oUserved : — 
“ The Court being desirous of getting at 
the true facts will allow aii aiiiondment 
subject to three general conditions : bona 
fides on the ])art of the applicjinl, possibi- 
lity of amendment^ without such prejudice 
to the other party as cannot be compensa- 
ted by costs (such as prejudice to rights 
accrued) and subject to this, that the 
^endment is not such as to turn a suit of 
, character into a suit of another cbarac- 
I ter« This statement is not made as being 
. exhaustive, but as embodying what are per- 
il) 22 C. w, N. GU r- 6l7 ,il9l7;. 
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haps the three chief conditions oji which 
amendment may be allowed.” S^e also 
Kali Daji v. Draupadi (2) and Rebati 
Raman Harish Chandra (3). 

Now what arc the facts of the present 
case? As stated above, the Plaintiffs in 
their plaint asserted that, they were in pos- 
session, and on that footing claimed 
damages and injunction; the Defendants 
denied the Plaintiffs’ title, and iSointed out 
that the suit could not be maintained as 
framed, as they were out of possession. 
Then the Plaintiffs applied for an amend- 
ment of the plaint. The only amendment 
which they wanted was that there should 
be a j)rayer for declaration of their title. 
That was disallowed by the (^ourt of first 
instance. The Appellate Court bv a re- 
mand order directed an amendment in 
terms of the petition aud that order was 
carried out. 

It was not until the IGtli January 1917 
that the Plaintiffs put in a petition for 
further amendment, namely, for reciovery 
of possession. It is to be observed that 
the Plaintiffs adduced evidence to show 
that they were actually in possession of 
tJie* property and more than three years 
after the institutH)n of the suit, and in spile, 
of the fact that the Defendants pleaded 
that the Plaintiffs were out of possession, 
they persisted in proceeding witii the suit 
without any j)rayer for recovery of ix)sse6- 
sion. Ill these circumstances, it is diffi- 
cult to hold that there was bond fides on 
llio part of the Plaintiffs as the omission 
1o claim a ))ra^yer for recovery of possession 
ap{)ears to have been deliberate. 

In Jhe next place there is no dou^t that 
the Defendants have been prejudiced by 
the second amendment. It is found that 
the dispossession of the Plaintiffs tool? 
place more than six years before the ipsti- 
tuifon of- 1 lie suit. The suit as originally 

• - ^ \2r 22 C. W. N. 104 im7). ' 
iM ‘ vSr24 0. W.,N. 749 (iei9;. 
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framed was one for dajuag®s and injunc- 
tion and the prayer for declaration of title 
was added by the first amendment. No 
injunction 'was granted as it wa% thought 
unnecessary. The limitation applicable 
to the claim for damages is three years 
under Art. 39 of the Limitation Act, and 
the claim for declaration of title added by 
the first amendment is governed by Art. 
•120. ' The Court gave a decree for declara- 
tion of the Plaintiff's title, and mesne pro- 
fits as damages. If the plaint had not 
been amended, for the fccoud time, by 
adding a prayer for recovery of possession, 
the Defendants could have, upon the find- 
iiigs, succeeded in defeating the Plaintiffs' 
suit as originally framed or even as it 
stood after the first amendment, on the 
ground that it was baiTcd by limitation. 
By the second amendment of the plain?, 
they were deprived of such a riglit. It is 
true that the Defendants not having ap- 
jiealed against the order of remand direct- 
ing amendment, were debarred by the 
provisions, of sec. 105, sub-sec. 2 of the 
( hde from disputing the correctness of the 
order. Bui. the remand order directed an 
amendment only so far as the prayer for 
declaration of title was concerned, and 
conceding that the Court of first instance 
had power to order further amendment 
under the order for retrial, the Defendants 
. are not ]ji*acluded by the provisions of sec. 
105 from showing that they had been pre- 
judiced by the further amendment made 
in ilio course of the retrial. They might 
^Uot have objection to the order of remand 
du'ecting amendment so far as declaration 
df title was concerned, nor to a retrial, and 
ipignt pot have therefore appealed against 
the said order But they could not have 
anticipated that the Court would allow 
..further amendment by adding a prayer fur 
recovery of possession which was contrary, 
to the case ipade in the plain| and we do . 
not think tha^they ar^ precluded by 


105 from raising the (question of prejudice 
caused by the further amendment. Thc 
questioii whether an amendment should bo 
allowed is a matter within the discretion 
of, the Court, but the order for amendment 
^pears to have been made without con- 
sidering whether the Defendants would be 
prejudiced thereby. There is no doubt 
tliat they have been prejudiced. 

It is to be observed that in the present 
case it was, not a bond fide mistake .on tlie 
part of the Plaintiffs; the.Y wer© prefectly 
aware that they were out of possession, 
especially so, as* it appears from the 
judgment of the Court of first instance 
that in a criminal case brought by tho 
Plaintiffs against (ho Befondauts some- 
time before tho institution of this suit 
which resulted in the dismissal of the case, 
the Criminal Court referred the Plaintiffs 
to the Civil Court. Instead of hringk^ a 
suit for reooveiy of possession they alleged 
that they were in possession and claimed 
damages and injunction against the De- 
fendants, and adduced evidence to 'show 
that they were in ]^)Ossession and when the 
Coux’t found that they were not. in posses- 
sion, it was then, as stated above, more 
than three years after thednstitution of the 
suit, llial they prayed for amendment 
claiming recovery oi possession which id- 
tered the nature of the suit. Even then 
they stated that “ if in the opinion of the 
Court it bo declared, that they were out of 
possession,” theil an amendment might be 
granted. Under Or. VII r. 1, cl. .(e) the 
Plaintiffs shall- state the facts constituting 
the cause of action and whqn it arose. 
The Plaintiffs were/* therefore, bound to 
state when they* were dispossessed and 
how, in order that the Defendants might 
meet such a case. There was thus, in fact 
no proper application for amendment, nor 
was the cause of action (for recover.y of 
possession) properly stated as required by 
law. ’ 
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i. It is lb be observed Ihiit Iho Plaintiffs, 
baving been found to be out of tjossession 
before the instituiion of tlie suit, were 
bound to show that they were in possession 
within 12 years of the suit, the burden 
proof being upon them. But the Coiyts 
below hiive discussed the question whether 
the Defendants liavc shown that they liad 
been in advejse possession for l2 years, 
and allliougli there is a finding t\iat tlie 
Plaintiffs were in pof session within 12 
years, tho Tourts below have really pro- 
ceeded upon the ground that (he De- 
fendants’ adverse poshession for .12 yearq 
had not been proved, and tho finding upon 
the question of limitation appears (o be 
based u)x)n tlie decision of the question of 
adverse possession by t,hc Defendants. 

In all the circumstances of the ease' we 
think that the Couit oiigJit iiot to Jiave 
allowed the amendjuonl. Wo are accord- 
ingly of opinion (hat tJie decrees of ilie 
lower C'oiuts slioTild be sot aside and the 
Plaintiffs’ suit dismissed. Bui as yic 
question; of title was found in favbur of the 
Plaintiff, we direct that each party do hear 
its own costs throughout. 

S. C. 0. Aiipral allowed. 

{QIVIL BEfiSIOffAL JUAISDICTIOM.I 
Bulb No. 522 or 1921. 

• 

CHATTBRraA, J. 

OmnBG, J. H.^D. Chattbbjbb, 

1921, Petitioner, 

Heard, 12 and v. 

‘ 17, August. L. B. Tbibsdi, 

Judgment; Opposite Partjj, 

22, August 

Rant Controller, order of, if map be revmdthp 
tlie Sigh Court— Rent Controller, if map fix 
UtaniRard'fi^ during eurrenep of lease— President 
•<tf, fi^il^pDwemaU Trust Tribunal, fotoeit of, to revise 
•.ffhfit.'^Centroller’s order u<hkk did not standard 
lll> C., of 1930, sees, IS (l)> 19— 
^ Oovemment of India Aet of 1015, see. 107 . ’ 


NatHPaIS; ‘ 

The Rent Controller’s Court is. a Court 
oj Civil Jurisdiction, 

The High Court has the power of re- 
vising the Rent Controller’s orders under 
its general powers of superintendence under 
see. 107 of the Government of India Act. 

There is nothing to prevent the Rent 
Controller from, fixing the standard rent 
during the ourrcncij of a lease. • . 

The President of ihc Improvement 
Trust Tribunal hud no jurisdictiuh to re- 
vise the Rent Controller's order when the 
latter did not fix a standard rent. 

'riiis was a llule. granted on the Jst 
August .l()21 against an order of tho lljent 
(iontroller (Mr. B. D, Banerjee), dated 
lltJi July 1921, an application for revision 
of which order was rejected by the Presi- 
dent of the Improvement Trust Tribunal 
(Mr. y. C. Banerjee), on the 25lh July 
192.1. 

The facts of the case will appear from 
the judgment. 

Babu Surendra Madhah MulUh for the 
3‘etitiouer. 

Vabus Charu Chandra Biswas and 
Manindra Kumar Hose for the Opiwsite. 
Party. 

The JuDuMKjiT Of Tuji Cbvii r was as 
follows : — 

This W'as a Buie calling upon the 
Opposite Party to sliow cause why the ap- 
plication (made by the Petitioner) under 
sec. 18 of the Bent Act for revision of the ' 
order of the Bent C'ontroller should not 
be heard by the President of the Improve- 
ment ^Tribunal : or, in the alternative, 
why the order of the Bent Controller should 
not' be set aside and such other order 
passed as. to this Court may seem proper. . 

It altars that the- Petitioner applied 
to the Bent Controller for 'fixihg the 
standard jnent of cetiaiu pr^uAises occu- 
pied hy,.ithe Opposite Party as tenant. 
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The Bent Controller discussed certain 
matters in his judgment and was of opi- 
nion that the rent paid by the tenant was 
fair, but he did not fix the standard rent 
and dismissed the application. The . Peti- 
tioner then applied to the President of the 
Tribunal under sec. 18 of the Bent Act. 
The learned President held that the order 
of, the Controller could not be regarded ss 
a decision fixing the standard rent of the 
premises concerned, and that sec. 18 of 
the Act did not confer any jurisdiction 
upon him to revise such an order. The 
Petitioner thereupon obtained this Buie. ‘ 

As there ^as no decision by the ,Bent 
Controller fixing the standard rent the 
learned President was right in holding 
that he had no jurisdiction , under sec. 18 
of the Bent Act to revise the order. 

ITio next question is whether the order 
of the Bent Controller should be sot aside 
by us and he should be directed to fix the 
standard rent. 

A preliminary objection has bi'cn taken 
by the Opjxisite I’arty to the hearing of 
this Bnle on the grou’nd that the Bent 
Controller is not a Court of Civil Jurisdic- 
tion, and that even if he is, the High Court 
has no power of revising his orders. 

Now, r. 24 of the Buies framed by the 
Local Government under sec. 23 of the 
Calcutta Bent Act, lays down that in all 
proceedings before them under the Act, 
the Controller and tho President of the 
Tribunal shall have all the powers possess- 
’ ed by a Civil Court for the trial of suits. 
See also r. 4 which says. that in making 
inquiries under tho Act, the Controller or 
ij^esident of the Tribunal shall follow, as 
nearly as may be, the procedure laid down 
the Code of Civil Procedure, 1908, for 
. t£e regular, trial of suits, the eubstnn'ce 
<mly df the evidence being reccuded as in 
{^apealablccases. • • ' ’ 

- It is clear, therefore, that the Bent Cijn- 
trdler is a Court of. Civil' Jurisdiction. 


The same view litw been taken in Civil 
Bevision Case No; 522 of 1921 [Bata 
Krishna Pramdnik v. A .' K, Roy (1)1 . 

Then the questiofi is whether the High 
Court has the power of revising the order 
of the Bent Controller under sec. 107 of 
the Goveniment of India Act. 

There is no doubt that under sec. 15 of 
the Charter Act (now sec._ 107 of the 
Government of India Act), the High Court 
has powers’ of ssperintendence over , all 
Courts subject to its Appellate Jurisdiction. 

The question whether the High Court 
has the power of revising the orders of 
Courts (other than Civil Courts) exercising 
civil jurisdiction, under its general powers 
of Superintendence under sec. 15 of the. 
Charter has been considered in several 
cases in connection with orders of the 
Collector’s Court under Bent Act X of 
1859, and under the Land Acquisition Act. 
One of the earliest cases on the point is 
(lovrnd Ooomar Chowdhuri v. Kristo 
Qflomar Choudhuri (2), where it was held 
by the Pull Bench that tlie High Court has 
tho power of revising an order of the Deputy 
' Collector under Act X of 1859. In the 
case of Nihnoney Shujh Di'o v. Taranath 
Mukherjee (3), it was held by the Judicial 
Committee that the High Court has power 
to interfere with the orders of the Collector 
under. Act X of 1859. See also the case of 
Ghaitan Patjosi Mahapatm v. Kunja 
Behary Patnaik (4). Then, again, iri pro- 
ceedings under the Land Acquisition Act, 
it has been held that the order of the 
Collector when acting judicially is subject 
to revision by the .E^gh Court. See The 
Administrator^Ge^erhl of Bengal v, Land 
Acquisition Collector, 84~Pergunnahs (6) 

ID 20 0. w, N. so (mi). 

, (2) 7 W. R. 520 ; B. L. R. Snp. 714 (-IMT). 

t. IS) T. L. R. n CnI. 296 (1882). 

(41 1. 1.. M. 88 0»1. ^ ; 8. 0. 16 0. W. N. 8m 

ilMli. 

(5) 12 C. W. N. 241 (1906), 
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and Krishna Das lidy'ff. Land Acquisition 
Collector of Patna (6). 

Under the Culcutla Beat Act in the re- 
cent Civil Bevision Ciise No. 401 of 1921 
fKali Dasi Kanni Lai De (7)1, the 
H’gh Court, Appellate Side, revised In 
order of the Bent Controller and in Civil 
Bevision' Case No. 322 of 1921 [Bata 
Krishna Pramanik v. A. K. Koy (1)1, !t 
revised an order of the President of the 
Tribunal. 

It is to be observed that under sec. 18 
of the Bent Act an application against , 
the decision of the Controller fixing the 
standard rent is to bo made to the Presi- 
dent of the Tribunal appointed under sec. 
72 of the Calcutta Improvement Act in re- 
spect of premises in Calcutta, and suclran 
application in respect of premises outside 
Calcutta is to bo made to the princij)al 
Civil Couit of Original Jurisdiction in 
the' District. Such principal Civil (-'ourt 
is certainly within the A])pella4e .jurisdic- 
tion of the High Court. As slalhd above, 
the President of (he Tribiimit is also with- 
in the Appellate (Be\i8ional) .Jurisdiction’ 
of this Court. 

We are accortlingly of opinion that this 
Court has the pov?e\’ of revision under its 
general powers of superintendence over 
the Bent Controller’s Court under sec. 107 
of the Government of India Act. 

The next question is whether in the pre- 
sent pase the order of the Bent Controller 
should 'be revised. 

Now, sec. 15, sub-sec. (1) lays down 
that the Controller shall, on application 
made to him by any landlord or tenant, 
gtant a certificate o.ertifying the standard 
rent of any premises leased or rented !|;y 
suoA lipdlord or tenant, as the case 
mai|r^e. 

16 C. W. N,827{10U>. 

(7) sec. W. N.5S(198I). 
a) ?8 C. W. N. 80 (1021', 


The Bent Controller has in.tne present 
case gone into the question of rent, and 
has expressed his opinion that the existing 
rent is iair, and even in one place trf his 
judgment he has stated that the present 
rent may be the standard rent of the pre- 
mises under sec. 2 (/) (n) but he has not 
fixed . the standard rent. If he had fixed 
the standard rent, the Petitioner might 
have asked the President of the Tribunal 
to revise the order under sec. 18 of the Act. 

It 'is contended on behalf of the Opposite 
Parly that the Petitioner apjdied for fixing 
the standard rent and not for certifying 
the standard rent. But the standard rent 
cannot be certified unless it is first fixed. 

The Bent Controller says that the appli- 
cation does not lie because it was made 
before the expiry of the lease. We do nOt 
see, however, anything to prevent an ap- 
j)licaiion being made before the expiry of 
the lease for fixing the standard rent. 

We are of opinion tlial the Bent Con- 
Iroller w.as asked to fix the slahdard i-enl 
and certify it under the provisions of sec. 
15 of the Act. 

We do not express any opinion on any 
question as to the merits of the case which 
must he dealt with by the Rent Controller. 

We accordingly set aside the order of 
the Bent Controller and direct him to fix 
tlie standard rent according to Vw. Costs 
two gold luohurs, to abide the result. 

We trust the case will be taken up by 
the Bent Controller as early as possible. 

N. G. ' Rule made absolute. 
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Lord Booxhastsb. 

Lord Donbdin. . Stbl Habibob 
Lord Shaw. Rahman CaowpaoRT 

l^iB John Edob. and anr., Appellants, 

Mb. Ahebr Ali. «. 

1921, Bted Altaf Au 

Heard, 31, January, Obowdburt and ors., 

1 and 4, Febrnary. Respondents. 

Jndgnient, 9, March., 

Mahnmedan Law —Aekaowledgiomt a» ton, wItM 
it nectttary to iU validity— Valid acknouM^mmt, 
operatet at declaration of legitimacy and not at 
legitimation — Pretumption of fact, rebuttable by 
proof -of inipoitibility of marriage or '«o marriage 
—Cormirre -t findingtof fact. 

In Mohammedan law, the acknowledg- 
ment by ' one person of another as his IcyiH- 
mate son is of no avail, in the face of a 
finding that there was no marriage. 

In Mohammedan law, such an acknow- 
ledgment is a declaration of legitimacy 
and not a legitimation — a declaration 
which, though it cannot be withdrawn, 
may be contradicted. 

By the Mohammedan laic, a son to be 
legitimate must be the offspring of a man 
and his wife or of a man and his slave; 
any other offspring is the offspring of zina ; 
that is, illicit connection, and cannot he 
legitimate. The term “ wife ” neces- 
sarily connotes marriage, but, as marri- 
age may be eonsiituted without any cere- 
monial, ike existence of marriage in any 
particular case may be an open question. 
Direct proof may be available, but if there 
be no such, indirect proof may suffice. 
One of the ways of direct proof is by an 
acknowledgment of legitimacy in favour 
of a son. This acknowledgment must be 
not merely of sonship, but must be made 
in such a way that it shows that the ac- 
knowledger meant to accept the other not 
only as his son but os his legitimate son. 
It must not'be 'impossible upon the face 
of it, i.e., it mi^ not be ma^e .wHen the 


ages are such that it is impossible in nature 
for the ackn^lsdgor 10 be the father of 
the acknowlmgeet ^ when the mother 
spoken to in an acknowledgment, being 
the wife of another, or within prohibited 
degrees of the Ocknowledgot., it woulS bn 
apparent that the issue would be the issue 
of adultery or incest. The acknowledg- 
ment may be repudiated by' the acknow- 
ledgee. But if none of these objections 
occur, then the acknowledgment has more 
th&n a mere evidential value. It raises a 
presumption of marriage— a presumption 
which may be taken advantage of either, 
by a wife-claimant, or a son-claimant, 
being, however, a presumption of fact, 
and not juris et de jure, it is, like every 
other presumption of fact, capable of 
being set aside by contrary proof. The 
result is that a claunant-son who has in 
his favour a good acknowledgment of 
legitimacy is in this position; the marri- 
age will be held proved and his legitimacy 
established unless the marriage is dis- 
proved. Until the claimant establishes his 
acknowledgment the onus is on him to 
prove a marriage. Once he establishes an 
acknowledgment, the onus is on those 
who deny a marriage to negative it in 
fact. . 

Muhammad Allahdad Khan ». Muham- 
mad Ismail Khan (1) and Sadie Husain 
Khan v. Hashim Ali Khan (2) followed. 

Where the majority of the Judges in the 
Appellate Court affirmed the Trial Court’s 
finding that the niarriage.was disproved,, 
the finding was a concurrent finding which 
bound the Board; 

To constitute such g finding, the fact or 
facts found must bc^such as are necessary 
for,ljie foundation of the proposition of 
law to be subsequently applied to them. 

This was an appeal from a judgment and 
decree, dated the 1st August 191d, of the 

(1) I. L. B. 10 All. 2SB (1888). 

(8) L, B. 48 1. A. 212 : s. o, 81 0. W. N. 180 
{imb 


n 
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High Court of Judicature at Fort Willlan'. 
in Bengal in its Civil Appells^te Jurisdic- 
tion, affirming a judgment and decree, 
dated 14th May 1917, ot Mr. Justice 
Ore^ves of the said High Court, in its 
Ordinary Original CUvil Jurisdiction. 

' The main question for determination in 
the appeal, was as to whether the Courts 
below were right in refusing to grant the 
PlaintifTs-Appellants a declaration that ^he 
first, Plaintiff- Appellant, Syed Habibur 
Bbhmau Chowdhury, was the legitimate 
son and sole heir of the late Nawab Syed 
Abdus. Sobhan Chowdhury. 

The facts connected with this litigation 
may be shortly stated. The said Nawab 
Sobhan was a Mohomedan zemindar 
governed by the Sunni School of MoKo- 
medan law. He was known as the Nliwab 
of Bogra and had also a place of residence 
in Calcutta at 21 Weston Street. He 
was married only once and the name of 
his wife was Syedani Tahurunessa Chow'- 
dhurani, a lady possessed of considerable 
properties. The only issue of 'this union 
wai} a daughter named Syedani Altafun- 
nessa Chowdhurani, who was married to 
Syed Nawab Ali Chowdhury. She had 
two children by him, one a son, the first 
Bespondent, and ,the other a daughter 
called Zohara. 

In 1890 Nawab Sobhan’s wife, Tahur- 
unnessa, was dying, and before her death 
on the 8th March of that year she execut- 
ed a ivaqfnama dedicating to God all her 
properties. Under that deed she appoint- 
ed herself Mat wait for her life-time, after 
her, her husband .Nawab Sobhan, and 
then their daughter Altafnnnessa and her 
descendants. Tahurunessa died on .the 
28th March 1890, and her daughter Altaf^ 
nnnessa died on or about the '24th April 
1807. 

On the .19th Pebruai'y 1002, Nawab 
Sobhan^ executed four deeds whereby he 
uj) in favour of his daughter’s son, 


the first Bespondent, all but a bare life 
interest in practically the -entirety of the 
properties possessed by him, both those 
whichrhad come to him from his father^ 
and also those which came to him from his 
wife. The properties which he owned not 
covered by the said deeds were few and 
insignificant in value. In one of these 
deeds there was a recital that Nawab 
Sobhan “has had born to him an 'only 
child being a daughter named Syedani 
Altafunnessa Bibi,’’ and that her son the 
first Bespondent was the only male de- 
scendant of the said Nawab Sobhan. 

On the 2nd July 1915 Nawab Sobhan 
died leaving the small amount of property 
above referred to, which was not included 
either in tlie waqjmma of 1890 or the 
settlement of 1902. This led to a dispute 
between the first Bespondent and Re- 
spondents Nos. 2, 3 and 4, who were the 
sons of a predeceased brother of Nawab 
Sobhan and as such, therefore, also his 
legal heirs. The first Respondent claimed 
that such properties were accretions to 
the waqf properties and the said other Re- 
spondents contended that they were the 
properties of the deceased Nawab. Re- 
spondents, however, settled their differ- 
ences, and on the 28th July 1915 obtained 
a consent decree in the terms of the settle- 
ment. As a result of the settlement each 
of the Respondents obtained* possession of 
some portion of such properties. 

On the 26th August 1915 the present 
suit was instituted in the High Court 
Judicature at Fort W.illiam in Bengal, fn 
the Oi-dinary Original Civil ''Jurisdiction, 
by tl\e first Appellant against the first four 
Respondents. In his plaint the Plaintiff’ 
alleged, inter alia, that Nawab Sobhan 
had two wives, who predeceased him, the 
first being the said Tahurunessa and thef 
second “one Mozelle, a Jewess 'converted 
to the Mohomedan faith,’’* that by Mls- 
second -wife > Nawab S<ribhan “had 'issue 
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one son the Plaintiff Syed Habibnr Rah- 
man Chowdhnry and one daughter named 
Sakina Khatun alias Hanna, who died ;n 
the life-time of her father ” the said 
Nawab Sobhan; that the said Syed Nawab 
Ali Chowdhnry, after the death of his wife 
Nawab Sobhan’s daughter Altafiinnessa, 
married Sakina Khatun, that he, the 
Plaintiif, was the only heir of the lale 
Nawab Sobhan according to the Sunni 
school of Mohomedan law and was .solely 
entitled to the possession of the estate and 
properties left by him, and that the De- 
fendants were wrongfully in posses- 
sion of the same and denied the right and 
title of the Plaintiff Habib thereto. He 
therefore claimed a declaration that he was 
the sole heir of Nawab Sobhan and as such 
was and had since his death been entitled 
to the possession and enjoyment of the 
estates and properties left by him and the 
rents and profits thereof. He also claim- 
ed other consequential reliefs. 

In October 1915 the Plaintiff sold one- 
half of his alleged right ifi the properties 
claimed to the second Respondent Mrs. 
Hyam who was joined as a party Plaintiff 
in the suit in February 1916, and the 
prayer for relief as claimed was amended. 
The Plaintiffs prayed for a declaration that 
the Plaintiff Habib is the sole heir of' 
Nawab Sobhan and that Habib as such 
. from the date of Nawab Sobhan’s death, 
viZi; 2nd July 1915, up to the 11th October 
W15, was entitled to the possession and 
enjoyment* of the estates and properties 
left by Nawab Sobhan, and that Habib 
and the Plaintiff Mrs. Hyam were>each 
C»ntitled to a moiety of such estate. 

' Two written statements were filed, one 
by the first Respondent and the other by 
:^|)ondents Nos. 2, 3 and 4. At the 
ihriu the Defendants admitted that Sakina 
and Habib w'ere tiie children, oii Moaelle 
and Nawab SobhaiD; Their defence, so far 
as now material,* was that Nawab ^bhanr 


wa« never married to Mozelle Cohen, that 
she w’as his mistress, and that Sakina and 
Hab’b were illegitimate. The Defendants 
stated that the name of Mozelle Cohen’s 
daughter was Hanna until conversion to 
the Mohomedan faith on the 1st August 
1903, when she was named Sakina Khatun 
and that she was thereafter married to 
Syed Nawab Ali Chowdhnry. 

After the hearing* had commencetl the 
plaint was again amended by adding partt; 
(7a) stating that Nawab Sobhan had ac- 
knowledged Habib as hi.s legitimate son, 
and that in case Hiibib failed to prove the 
marriage between his father and mother he 
relied on legitimation by acknowledge- 
ment. 

Issues were framed as raised by the 
parties at the trial and the following alone 
are material for this report. 

(1) Was Mozelle Cohen married to 
Sobhan ? 

If so, was Habib the legitimate son 
of Sobhan and Mozelle Cohen? 

(6) Was there any acknowledgment as 
pleaded in paragraph 7 (a) of the plaint, 
and if so what is its legal etff'ct ? 

Interrogatories were administered to the 
Plaintiff Habib and in answer to Interro- 
gatory 4 he stated that his mother Vas 
married .Jtwico first to his father the late 
Nawab Sobhan that he did not know the 
date or place of the.piarriage, that he wa4 
infin-med that she was married again to 
Aga Mohiuddin Khan and that this later 
marriage took place in or about the year 
1899 and that he did*iy)t know where it 
took place.. 

In. answer to Interrogatory 7 he stated 
that Mozelle Cohen was converted to the 
Mohomedan faith at the time of her marri- 
age with his father <but that he did not 
know the date on which she changed her 
religkm or the place., ' 

-In answer tA Interrogatory 10 he stated 
that he was informed' that before N'awab 
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Sobhan married Mozelle Cohen he was 
living in the upper floor of No^ 161, 
Lower Chitpur Road in Calcutta and that 
Habib’s mother and her family were living 
in the ground floor of the same premises, 
1that an acquaintance was there formed and 
ended in their marriage according to Moho- 
inedan rites sometime in 1884 in Calcutta. 

In answer to further Interrogatories jihe 
I'laintiff Habib stated that the full name 
of Ijis mother was “ Mozelle Benjamin 
Cohen ” and her father’s name w as Benja- 
min Cohen. 

At the trial a mass of evidence l>otli oral 
and documentary was adduced by the 
parties on both sides. No evidence w hat- 
ever ^vas adduced by the Plaintiff to prove 
the alleged marriage of his mother to the 
said Nawab Sobhan. Abundant evidence 
both oral and documentary was adduced 
by the Respondents which established the 
fact found by the concurrent judgments of 
both the lower Courts that Habib’s mother 
was Nawab Sobhan’s mistress and not iiis 
wife. 

On , the 14th May 1917 Mr. Justice 
Greaves delixered judgment in favour of 
the Defendants and passed a decree dis- 
missing the suit v?ith costs. The learned 
Judge summarised as follows the evidence 
relating to the history of Mozelle.: — 

' She appears first in 1884 livinfr on the 
bottom floor of a hoi^e in Lower Chitpur 
Road where Sobhan occupies the upper 
floor^ she is then between 11 and la years 
of age and living with her parents and is 
visited by Sobhan. In 1885 (see the recital 
in. the lease of 1st "^August 1866) she goes 
with her sisfer, said *to be in the keeping 
of some man, to 13 Radha Bazar Lane* and 
in January and February of 1867 she is in 
receipt of a salary or allowance from 
iSobhan, and sometime in that year (in 
September) she marries one Ger.and is said 
to have been divorced soon after marriage, 
namely, in January 1866; in February 1888 
she is engaged by Sobhan (see the diary), 
lunji dhmisBed and paid in full on the 31st 


December 1890; in March ISOl sbe is de« 
scribed as a Jewess and a widow in the 
Bogra Savings Bank account, in June 1891 
she is ‘re-engaged by Sobhan as from Janu-*. 
ary (see the diary), and in this year Sakina 
is born. In January 1893 she is described 
as the wife of Ezekiel Benjamin Cohen in 
the lease of 13 Radha Bazar Lane, from 
April to July 1893 she is still being paid 
salary and allowance by Sobhan, and in 
June of that year Habib is born. From 
1891 to 1896 she is attending nautch parties 
with Sobhan where she meets the mistresses 
of other men. she is during the period, and 
before and after, visiting Sobhan at Weston 
Street and is taken to Bogra where she 
lives in a house in the Bazar. In June 1899 
in the sale agreement she is described as 
Bibi Mozli Cohen, daughter of Benja- 
min Cohen, and in December of that year in 
the Radha Bazar lease she is described as 
Mozli B. Cohen, daughter of Benjamin B. 
Cohen, Mussalman ; in March 1903 she is 
attended by Harinath Kabiraj who describes 
her as a prostitute, and in that year she dies 
in the Campbell Hospital, and there is some 
evidence that at this time she was living 
with one Aga Mohiuddiii either as his mis- 
tress or wife. ‘The whole of this story 
seems to me to irresistibly establish that 
she was a woman of loose morals and a 
mistress of Sobhan and the story seems to 
me quite inconsistent with the suggestion 
that she at any time became his wife, and 
to entirely negative any idea of marriage." 

The learned Judge held thafe the follow- 
ing points were established* in favour of 
the Defendants : — 

(1) That Mozelle never lived in Nawab 
Sobhan’s house, either at Calcutta or 
Bogra, and was never a menlber of his 
household or treated in any way to suggest 
that phe was his wife ; 

(2) That Habib was never introduced to 
Nawab Sobhan ’a friends as his legitimate 
son and successor ; 

(3) That Nawab Sobhan made no provi- 

sion for Habib, and in his life-time so 
dealt with his properties as to leave dhly a 
small portion. available Ipr his heirs w!id^ 
ever they might be ; , ‘ v 
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(4) That Nawab Sobhan in writing do 
Mozelle neither addressed her as one 
would expect a wife to be addressed nor 
treated her as one ; 

(6) That the diaries “ Exhibits 07 and 
08 contain entries which one might ex- 
pect in the case of a mistress but not in 
that of a wife ; 

• (6) That the entries in the directories, 

Exhibits 24-30,*’ froilo materials supplied 
on Nawab Sobhan *s directions, make no 
mention of Mozelle as his wife or of Sakina 
and Habib as his children, and 

,(7) That property was conveyed to 
Mozelle under Nawab Sobhan’s directions 
in the name of Mrs. Cohen. 

The learned Judge also summarised the 
points in favour of the Plaintiffs as fol- 
lows : — 

(1) That Habib* was admittedly the son 
of Nawab Sobhan by Mozelle ; 

(2) That Habib was entered at the Cal- 
putta Madrassa a« Nawab Sobhan’s son ; 

. (3) Tliat Habib was sent to Aligarh as 
Nawab Sobhan’s Son^ 

(4) That Habib was designjited by 
Naw'ab Sobhan in his letters to the Collect- 
or of Chittagong as his son, and was de- 
scribed as belonging to a fainfly of i>osition 
and antiquity ; 

* ‘ (5) That Habib w^as similarly designat- 
ed and described by Nawab Sobhan at his 
interview with Miss Sorabji ; and 

(6) That Habib was brought up in 
Nawab Sobhan’s house-hold after his 
mother's death. 

After discussing the law bearing on the 
case the learned Judge recorded his find- 
ings on the issues now material in the con- 
cluding portion of his judgment as fol- 
lows : — 

re^rd to* the fu*st issue, I hold 
that ,upo^ the evidence the long connection 
of ^bhan' and' Mozelle was inconsistent 
with the relation of husband and wife, and 
that Mozelle is, npon the evidence, proved 


to be merely his concubine, and that Mozelle 
Cohen was not married to ‘ the deceased 
Nawab. As tb the second issue; I hold that 
the Plaintiff Habib was not the leRiti- 
mate son of the Nawab and Mozelle Cohen 
.... With regard to the sixth issue, I 
find upon the evidence that there was no 
general acknowledgment by Sobhan of 
Habib as his son, but that he acknowledged 
him as his son for the purposes of his entry 
,in the Calcutta Madrassa and to Aligarh, 
and that he acknowledged him as his son to 
Miss Sorabji and to the Collector of Chitta- 
gong for the purposes of inducing a marriage 
between Plabib anji the daughter of Salamat 
Ali Khan, but having regard to the other 
evidence in the case, I do not find that these 
acknowledgments were made by . Sobhan 
with the intention of conferring upon Habib 
the status of legitimac3^’^ 

'* This concludes the case, but I desire to 
add that I think that it is twssible from 
Sobhan’s acknowledgments of Habib as 
his son taken by themselves to infer an in- 
tention to confer by them the status of 
legitimacy, but even so, I do not think I am 
thereby bound, even, provided as here 
•marriage was possible, to infer marriage; 
but I think I am entitled to consider the 
evidence of marriage and if I come to the 
conclusion that marriage has not in fact 
taken place, I think I am entitled to con- 
sider the aoknowledgments in light of this 
evidence, and assuming I am satisfied as 
here that there was* in fact no marriage, I 
do not think these acknowledgments confer 
the status of legitimacy, and I think I am 
acting in accordance with the decisions of 
the Judicial Committee and certainly in ac- 
cordance with their last reported decision, 
in so deciding. The suit accordingly fails 
and must be dismissed with costs. 

' Against the said judgment and decree of 
Greaves, J., the Pteintiifs appealed to the 
^said Higli Court in its Civil Appellate 
Jurisdiction. While the appeal was pend- 
ing Plaintiff Habib was adjudicated an in- 
solvent upon his own petition, and the 
Official Assignee, having refused to prose- 
cute the appeal, was made a Respondent 
pro fotmA 

The appeal was heard by Sandefi!«»i, C. 
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J. and Woodroffe and Chitty, JJ., who on 
the let Angust 1918 delivered separate 
indgmenta in favour of the Defendants 
dismissing the appeal with costs. The 
learned Chief Jiislic© lield that it had been 
proved that Mozelle was never married to 
the late Nawab Sobhan, that at the time 
the Nawab Itad relations with MozcUe she 
was no more than his kept mistresft and 
that tho Plaintiff Habib was in fact the 
illegitimate son of the late Nawab Subhan. 
As to the alleged acknowledgments he 
fame to the conclusion that having regard 
to all the facta of the case it must be hel 1 
that the late Nawab Sobhan did not intend 
thereby to acknowledge Habib ns his son, 
so as to confer upon him the status of 
legitimacy for all purposes and in all re- 
spects. He also hold that having regard 
to the findings that Mozelle was not 
married to the Nawab Sobhan and that 
Habib was not his legitimate son, 
tho alleged acknowledgments (assuming 
though not deciding that they w^re ac-' 
know’ledgments within the real meaning 
of the Mohomodan law) could not and did 
not make Habib legitimate. 

Woodroffe, J.,,held that the Plaintiff h 
had not established an a<'knowledgment in 
the sense of a clear 'intention to confer 
legitimacy on Habib, that what was relied 
on as an acknowledgment was not intended 
to confer legitimacy on the Plaintiff Habib, 
the natural son of the late<Nawab Sobhan, 
that the onus was on the Plaintiffs to sliow 
that Habib was legitimate, that, on the 
evidence, including the alleged admissions, 
the statements made t'>‘Mis8 Sorabji and 
the Collector, the Plaintiffs had not suc- 
ceeded in showing that. 

Mr. Justice Chitty held that the alleged 
marriage of Mozelle and the Nawab 
Sobhan w'as disproved and as a consequence 
Habib had been proved to be illegitimate 
and could nof be rendered legitimate by 
any acknowledgment or recognition of 


legitimacy on the part of his natural father 
Nawab Sobhan. He also held that the 
Plaintiffs had failed to prove ,any acknow- 
ledgment under Mohomedan law, that is, 
a recognitoion of the Plaintiff Habib’s 
legitimacy by the late Nawab Sobhan. 

In the result a decree, dated the Isi 
Angiust 1918, dismissing the appeal with 
costs w'as passed. 

Against the said judgment and decree of 
the Appellate Court the Plaintiffs appeal- 
ed to His Majesty in Council. 

Sir John Simon, K. C. (with Mr. L. 
DeGniythcr, K. G. and Mr. S. Hyam) 
for the Appellants. — Here the Appellant is 
admitted to bo the natural son. The 
question is, is he legitimate? My case is 
that where there are acknowledgments as 
recognised by Muhamadan law by the 
father, as there are here, there is " legiti- 
mation.” There is no direH evidence of 
marriage. The acknowledgment was real. 
Refers to Oomda Bibi v. Jonah Alt (3), 
Niijeeboonissa v, Zumeeran (4) and Musstt. 
Zaiban v. Bibee Nujeeboonissa (6). 

Raillle’s Digest of Mubammedan Law, 
p. 408, Ch. 2, sec. 2. Bibee tVuhudun v. 
Syed Wusee Hossain (G). Wilson's 
Digest, sec. 86. 

Muhammad Alkhadad Khan v. Muham* 
mad Ismail Khan (1) and Azmat Alt ti 
Jjdlli Begum (7). ‘ 

\Mr. Upjohn, K. C. — Ashrufooddowlak 
Ahmad v. Hyder Hossein (8), referred to 
in Azmat Ali v. Lalll Begum (7).] 

Sadik Husain Khan v. Hashim AK 
Khan (2). 

(1) l. h. B. 10 AU. 889 (18881. 

(81 L,B.4SI. A.ai8; •.o.SlO.W. tt, 180 
(19161. ' 

(3) 6 W. B. 182 <1865'. 

(4) 11 W.B. 426 (1869). 

(6) 18 W. B. 497 1 4 B. L. B. App. 66 (1869)^ 

(6) 15 W. B. 408, 406 (1871). 

(7) I<.B.»I. A.8, 18< *.0. 1. 8 Osl. 

428,488(1881). « 

(8) UK. 1.1.94(1868). 
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OBce there is i clear acknowledgment of 
legitimacy one cannot go behind that ac- 
knowledgment and enquire as to whether 
there was a proper marriage or not. 

Mr. L. DeGruyther, following, cited 
Inhad AK v. Musamrmt Kariman (9). 

[Mr. A. M. Dunne, K. C., Imam- 
handi V. Mutsaddi (10).] 

No evidence con be permitted to shew 
that there was no marriage, once the son is 
acknowledged. 

In Sadakat Husain v. Mahomed Yusuf 
(11), it was suggested that although there 
was acknowledgment of the child, the^ 
mother was at that time the wife of an- 
other. 

Muhammad Allahadad Khan v. Muham- 
mad Ismail Khan (1) does not upset the 
proposition that a man could acknowledge 
even a stranger provided it cannot be prov- 
ed that he had another father. 

[Lord Buckmastbb.— I am anxious to 
know in which cases acknowledgment and 
marriage are not possible. You say that a 
Mohammedan can have relations with a 
woman other than his wife or his slave.] 

[Mb. Amebb Ali.— There are cases 
where the marriage might be invalid, but 
the children might be legitimate.] 

[Lobd Bdokmasthb.— In Mohammedan 
law is not fornication one of the cases 
which makes it impossible to legitimatise 
the child?]; 

. The three provisions given in the text 
are exhaustive on this point and they do 
not mention this. Wilson’s Moham- 
medan Law, sec. 85. 

Mr. Upjohn, K. C. (with Me«m. A. M, 
Dunne, K. G. and J, M. Parikh) for the 
Bespondents. — There are two pro^sitions, 

(1) I. L, B. 10 All. 2Se, 296, MS, 309, 821, 
324^ 386, 888 (1888). 

(8) 22 0. W. B. 8M (P. C.) (1917). 

. (10) Ii.B.461. A.78i *.«. 28 «. W. N. 60 
(1918). 

(ll)LB.llI.A.81: f..«. I; Ih B. 10 CU 
668 (^ 888 ). 


one of law and the other of fact : Ist 
toe established facts of, the case supported 
by concurrent findings against legitimacy 
there cannot be a valid bond fide acknow- 
ledgment ; 2nd if I am wrong in the aboVe? 
there is no siifificient or binding acknow- 
ledgment of Plaintiff as legitimate. Sadik 
Husain Khan v. Hashim Ali Khan (2), 
Oomda Bibi v. Jonab Ali (3), Nujee- 
booniisa v. Zumceran (4) end Musstt. 
Zaibun v. Bibee Nujeeboonissa (6) are 
all against the otlier side. Ashrufooddow* 
lak Ahmad v. Hyder H ossein (8), too is 
against him. < 

The paternity alleged of the Plaintiff is 
established. There was no marriage* 
ibetween the Nawab and Plaintiff and the 
Plaintiff was not legitimate. Again Mozelle 
was a prostitute throughout the period of 
her connection with the Nawab. She never 
lived with the Nawab. She married one 
man first and afterwards another. The 
marriage of the daughter was not arranged 
by the Nawab. Mozelle marries again 
dfter the birth of the Plaintiff. Nawab 
treats the Plaintiff in an entirely different 
way from Altaf , the grandson. I say that 
she was not even solely his mistress, she 
was visited by other men .as well. 

[Sib John Edge. — ^I s there any evidence 
that she carried on ‘with other mqn after 
he had bought a house for her ?] 

Shfe married another after this. " In- 
cest," “ fornication," etc., are not specially 
defined. The term in Mohammedan law is 
zina which means an unlawful union. 
There are only two cases in which a man 
can make a lawful marriage. If the 
woman was neither h% slave nor* wife, the 
union is not merely unlawful but punish- 

(8) L. B. 43 I. A. 212; 8. 0. 21 C. W. N. 130 
(1916;. 

(8) 6 W. B. 132 (1866). 

II W. B. 426 11869). 

(6) 18 W. B. 487 i 4 B. Ii. B. App. 66 (1869). 

(8) UK. I. A, 94 (1866). 
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able. If a child was a result of " 
the child was incapacitated from inheriting. 
Ameer Ali’s Mohammedan Law, 4th 
, Edn., 1917,. p, 91®. Zina is puni^able. 
I dispute that the child can be legiti- 
mat'sed. 

. [Lord Bdokmasteb. — ^It comes to this 
that only the child of a slave could be 
legitimatisod.] 

The doctrine of acknowledgment was 
made to apply where no ploar proof of the’ 
marriage of the parents was forthcoming. 
Wilson’s Mohammedan Law (1912), para. 
85 at pp. 170 and 171. • 

[Lord Dunedin. — You say there could 
be no legitimation in cases of zina but the 
onus is on you to disprove the marriage.] 

Yes. 

[Lord Dunedin, — 1 believe whaf Sir 
John Simon said was that here were two 
persons between whom marriage is pos- 
sible, 4ind there is an acknowledgment 'f 
legitimate paternity: it is irrelevant to 
enquire whether there was a marriage or 
not.] 

[Lord Buckmastee. — ^You say cases of 
legitimation are confined to child, (1) of a 
slave woman of the father and (2) of a 
union whei'e it* was doubtful whether 
there was a man-iagq or not. Then you 
take away this security, by enquiring into 
whether there was a marriage or not. So 
that you always have this case in doubt 
and reduce the cases of acknowledgment 
to an infinitely small number of cases.] 

[Mr. Ameer Ali. — ^In 'i^ahalata Bibce 
V. Md. Alimoozooman (12), there is a case 
on this. At p. 313, the argument is 
given. The meaning' of legitimation* in 
Mohammedan law is different from it,8 
meaning in Scotcli or other law.] 
Aicknowledgment is not a factor and is 
ineffectual in cases of fornication. . Ameer 
Ali's Muhamadan Law, 3rd Edn.,^. 250. 
True character of acknowledgment '‘s 

112) 10 C. It. R. 298 at p. 818 (1861), . 


Sxfe) Altar An Chowdhury. 

illustrated in Muhaniinad Allahdad khan 
V. Muhammad Ismail Khan (1), where 
also Birjandi is cited at pp. 308 and 309, and 
Ashrufoo^dowldk Ahmad v. Hydcr Hosssin 
(8). It is really a declaration of legiti- 
macy and not a legitimation. Ashruf- 
ooddowlak Ahmad v. Hyder Hossein (8) 
has already been read by Sir John Simon, 
but a little further on we get what is 
wanted. 

Sadik Husain Khan v. Ilashim Ali Khan 
(2) purports to be the statement of a rule. 
There a marriage was alleged and some 
.evidence given and marriage was held 
established, but the lule is stated in the 
last 12 lines. 

Muhammad Allahdad Khan v. Muham- 
mad Ismail Khan (1) is the first case. At 
P* 324, Mahmud, J . , held that there can- 
not be an effective acknowledgment where 
a person is proved to have been illegiti- 
mate. See also Straight, J., at p. 300 
and at middle of p. 303. 

Mr. DeGruyther, K. G. in reply. 

[Lord Shaw . — There are concurrent 
findings of fact by hoth the Courts against 
you.] 

The issue was not whether there was a 
marnage or not, but whether it was proved 
that there was no marriage, the burden 
being on the other side to disprove the 
marriage. In Allahdad Khan v. Ismail 
Khan (1), even cases of strangers are held 
to be acknowledgable ; see Azmat Ali v. 
■LaUi Begum (7). 

Their Lordships’ Judgment was deli- 
vered by • . ’ 

Lord Dunedin. — ^In this suit the Plain- 
tiff and Appellant, Habibur Babman 

. (1) I. L, R. 10 All. 289 at pp. 310; 818, 313 ' 

(1888). 

(S) L. R. 43 I. A. 212, 284 ; 8. o. 81 0. W. N. 
130 (1916). 

(7) L. B. 9 I. A. 8, 18: a. c. I. L. B. 8 CM. 

«23, 488 (1881). . 

(8) 11 M. I. A. 94 at p. 1I|| (1886). 
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Chowdhuty, claims a declaration that he 
is the legitimate son of the late Nawab of 
Bogra, who died intestate on the 2nd July 
1916.' The suit is opposed by the • late 
Uawab’s grandson, who is the son of a 
legitimate daughter, and by two nephews, 
the sons of an elder brother. ' The Plain- 
tiff is admittedly the natural son of the 
late Nawab, his mother having been a 
Jewess, Mozelle Cohen, who became a 
Mohammedan and cohabited with the 
Nawab. He was born in 1893. The 
Nawab had a daughter by the same lady 
in 1891. The Nawab’s legitimate wife, 
the grandmother of the first Defendant, 
died in 1890. The Plaintiff based his claim 
on two grounds. He averred first that 
Mozelle was married to the Nawab. He 
further averred that on many occasions 
the Nawab had acknowledged him as his 
legitimate son. The Defendants aver that 
no marriage ever took place. They also 
deny that any proper acknowledgment of 
legitimacy was made. 

. The case went to trial before Greaves, 
J., and oral evidence was' led and docu- 
mentary evidence pi’oduced on both sides. 
Greaves, J. , held that no marriage w'as 
proved, but that, on the contrary, it was 
proved that Mozelle Cohen was no better 
than a prostitute and that no marriage 
ever did take place. He held that the 
Nawab did acknowledge the Plantiff as his 
legitimate son, but he held that in law', 
as the fact of no marriage was conclusively 
established, such acknowledgment would 
not confer the status of legijiimacy. He 
therefore dismissed the suit. 

Appeal was t^en by the Plaintiff, In 
the Court of Appeal th^ Chief Justice 
agreed with Greaves, J. , that the marriage 
was in fact disproved. Differing from 
Greaves, J., he held that there was no 
proper acknowledgment of legitimacy, but, 
upon the ass^ption that there %as, .*ie 
agreed with Greates, J., on the law that 


such «n <licknbwledgment, in the ,face of 
the disproof o( -the Ai^rriage, was of no 
avail. ' ' 

Woodroffe,. J, thought tlkat there .was 
no acknowledgment of legitimacy and no 
affimjative proof of marriage, and there- 
fore the Plaintiff failed, but be did not, go 
the length of holding that there had .bean 
disproof of marriage. 

Chitty, *J., held that the marriage was 
disproved. That beiijg so, he did not feel 
called upon to decide with certainty as to 
whether there was a good acknowledg- 
ment of legitimacy er not, though be 
indicated that the bias of his opinion was 
that there was not. 

The Plaintiff is thus faced by two ad- 
verse concurrent findings of fact to ]khe 
effect *that the existence of a marriage is 
disproved. As, however, the junior coun- 
sel for the Plaintiff urged that this was not 
so, it is well to make it clear as to what 
constitute concurrent findings. 

The first issue as settled by the trial 
Judge was,.“ Was Mozelle '.Johen married 
to Sobhan ” (the Nawab)? ilis finding as 
to this was : — 

“ I hold that upon the evidence the long 
connection of Sobhan and Mozelle was in- 
consistent with the relation of husband and 
wife, and that Mozelle * is, upon the evi- 
dence. proved to be merely his concubine, 
and that ^Mozelle Cohen was not married to 
the deceased Nawab.” 

The Chief Justice said : — 

“ 1 think the learned judge was right in 
holding that Mozelle was never married to 
the late Nawab Sobhan; to put it in other 
words, in my judgment it has been proved 
that Mpzelle was never 'married to ihe late 
Nawab.” . ** 

and Chitty, J., said : — 

"I do not believe that any marriage 
between Abdus Sobhan and Mozelle Cohen 
ever took place : in other words. I find the 
marriage (^proved.” 

These two learned. Judges - form a 
majority of tb^ Court of Appeal. That 

i2 
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make&f, a concurrent finding, and it' is ^ot 
vitiated as such because, aahere,.^he other 
. Judge in the Court of Appeal does not 
come ,to the same conclusion in fact 
. though coming to the same result in law 
arising from another fact. Of course, to 
be concurrent findings binding on this 
Board, <lie fact or facts found must be 
such as are necessary for the fopndation of 
the proposition in law to be subsequenily 
applied to them, f 

The senior counsel for the Appellants 
was unable to deny that there were con- 
current findings as* to the non-existence of 
the marriage. His argument was directed 
to this, that, assuming he could show a 
good acknowledgment of legitimacy, tliat 
conferred the status of legitimacy and 
made it irrelevant to enter into any en- 
quiry as to the fact of marriage. 

The case might be disposed of by hold- 
ing, as the majority of the learned Judges 
of the Court of Appeal did, that there was 
no proper acknowledgment of legitimacy. 
There is not, however, as to 'this a “ con- 
current finding,’* for the learned trial 
Judge thought otherwise, and it would be 
necessary to examine the evidence before 
coming to the above conclusion. Their 
Lordships do not think it necessary to 
embark on this enquiry. They will, with- 
out deciding, assume that thore^was a pro- 
per acknowledgment, for, as is to be 
presently explained^ they are of opinion 
that such acknowledgment, in face of the 
fact that there was no marriage, is of no 
avail. Their Lordships consider that this 
result is reached on princijde, and is con- 
cluded by authority,. 

Before discussing the subject , it*- is as 
well at once to lay down with precision the 
^ difference between legitimacy and legiti- 
' mation. Legtimacy is a status which re- 
sults from certain facts. Legitimation is a 
proceeding which creates a status wdiich did 
not exist before. In the proper sense there 


is no legitimation under the Mohammedan 
law. Examples of it may be found in 
other systems. . The adoption of the 
Eoman and the Hindoo law effected legiti- 
macy. The same was done under the 
(kinon Law and the Scotch Law in respect 
of what is known as legitimation' per sub- 
sequens matrimonium. By the Moham- 
medan law a. son to be legitimate must bo 
the offspring of a man and his wife or of 
a man and his slave ; any other offspring 
is the offspring of zina, that is, illicit con- 
nection, and cannot be legitimate. The 
term “ wife ” necessarily connotes marri- 
age; but, as marriage may be constituted 
without any ceremonial, the existence of 
a marriage in any particular case may be 
an open question. Direct proof may be 
available, but if there be no such, indirect 
proof may suffice. Now one of the ways 
of indirect proof is by an acknowledgment 
of legitimacy in favour of a son. This 
acknowledgment must be not merely of 
sonship, but must be made in such a way 
that it shows that the acjinowledgor meant 
to accept the* other not only as his son, 
but as his legitimate son. It must not be 
impossible upon the face of it: i.e., it 
must not be made when the ages are such 
that it is impossible in nature for the ac- 
knowledger to be the father of the ac- 
knowledgee, or when tlie mother spoken 
to in an acknowledgment, being the wife 
of another, or witliin prohibited degrees of 
the acknowledger, it would be apparent 
that the issue would bo the issue of adul- 
tery or incQst. The acknowledgment may 
be repudiated byUhe acknowledgee. Bat 
if none of these objections occur, then 'the 
acknowledginent has more than a mere 
evidential value. It raises a presjumption 
of marriage — a presumption which u^ay be 
taken advantage of either by a wife-claim- 
ant or ‘a son-claimant. Bejng, howe^r, a 
presumption of fact, and not juris et de 
jure, it is, like every o^ber presumptiot^ of 
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proof. The result is that a claimant son 
who has in his favour a good ackno\vledg- 
ment of legitimacy is in this position : The 
marriage will be held proved and his legiti- 
macy established unless the marriage is 
disproved. Until the claimant establishes 
his acknowledgment the onus is on him to 
prove ‘a marriage. Once he establishes an 
acknowledgment, the onus is on those who 
deny a marriage to negative it in fact. 

A large number of cases were cited to 
their Lordships which they think it un- 
necessary to discuss in detail. It is quite 
true that in the earlier of the scries not 
only is stress laid on the fact tliat an ac- 
knowledgment of legitimacy has more than 
a mere evidential value, but also there are 
expressions used such as that by a proper 
acknowledgment the status of legitimacy is 

acquired.’* Fastening on such expres- 
sions, the learned counsel for the Appel- 
lants argued that to enter into an enquiry 
into the fact of marriage when a good ac- 
knowledgment had been made out was not 
only bad law but a sin against the rules 
of logic. The simple answer to this is 
that the phraseology of such expressions as 
cited above must not be pressed to disturb 
what is the ruling principle, and that 
principle is th^t in Mohammedan law such 
an i^sknowledgment is a declaration of 
legitimacy and not a legitimation. A de- 
claration, though it cannot be withdrawn, 
may be contradicted, for it is only a state- 
ment : legitimation is an act,«which being 
done cannot be undone. So the rules of 
logic remain- untouched. 

The wbote question was thoroughly 
extoiined in a very learned judi^ment by 
Mahniood, J., in the case of Muhammad 
Allahddd'Khan v. Muhammad Ismail Khan 
(1) and finally; in the case of Sadik Husain 


Atkmson, delivering the 'judgment of the 
Board, said as follows (p. 234) : — 

If this be so. the rule of the Mahomedan 
law applicable to the case is well estab- 
lished. No statement made by one man 
that another (proved to be illegitimate) is 
his son can make that other legitimate^ but 
where no proof of that kind has been given 
such a statement or acknowledgment is srib-^ 
stantive evidence that, the person so acknoW'* 
ledged is the legitimate son of the person 
who makes the statement, provided his 
legitimacy be possible. 

^hat statement is, in their Lordships* 
view, clear and conclusive, and what they 
have said above is no more than an elabora- 
tion of what was there said. 

Thqir Lordships will therefore humbly 
advise His Majesty to dismiss the appeal 
with costs. 

Solicitors : Messrs, Barrow, Rogers 
Ncvill for the Appellants. 

Solicitors: Messrs, T, L. Wilson d On, 
for tile Eespondents. 

K. M. P. 

[CIVIL APPELLATE JURISDICTION.! 

Appeal fhom AppbllateJIbokrk 
No. 12n3 OF 1^21 
aN 1> • 

Rulr No. of 1 VI >1 

Tub ( 1 h ih\j an rn*. 
Mi’nicip r. i 

F K^tkung and 
Sanr., Df'fendanis Nos. 1 
and 3, Appellants, 

V. 

Bisseswab Ohoss, 
Plaintiff, and ors., 
Respondents. 

Election, suit to set aeide^Spedfio Relief Act (I 
of 1877), sec, 12, scope of^Legod character, what is* 

The Plaintiff, 'ifiho was unsuccessful 
as a candidate for election as a Muni^ 

(2) L. E. 43 I. A. 212 : e] c. 21 0. W. N. 130 
(1916). 


Sandbhson, </. 
Chotznbk, j. 
1921, 
25,^ July. 


(1) I. L. B. 10 AU. 289 (1888). 
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sipal. Commissioner, sued for a de- 
claration that the eleetion, being in 
eontra>vention of the Plaintiff's right and 
franchise, right of electidn and right of 
being present at the polling place, was not 
accordmg to law proper and valid arid was 
ultra vires, and that the eleetion of the 
Defendants was illegal, and he further 
prayed that they should be restrhined by in- 
junction from forming :hc Municipal 
Board : 

Held — That although the words " legal 
character ” in sec.'’ 42 of the Specific Relief 
Act have been held to be wide enough to in- 
clude the right of franchise and also a right 
of being elected as a Municipal Commis- 
sioner, it was doubtful whether, regard 
being had to the form of the suit bnd the 
declarations ashed for, the case came with- 
in the words of the section. 

That, assuming that the Court had in- 
herent jurisdiction to entertain the suit, 
having regard to the ckcumslances,of the 
case, there was no ground for^ setting aside 
the election. 

This was an appeal against the decree 
of Babu LrI Behari Chatterjee, Subordi- 
nate Judge, 2nd Court of Zillah Hooghly, 
dated the 17 th <Jf May 1921, reversing the 
decree of Mr. S. P. Basu, Munsif, 2nd 
Court Rt Serampore, dated the 22nd of 
March 1920.' 

The facts of the* case will appear from 
the judgment. 

In S. A. No. 1263 of 1921. 

Babus -Narendra Kumar Bose, Charu 
Chandra Bwiolv/ and Makindra Kumar 
Bose for the Appellants and Petitioners. 

Babu Hirahl Sanyal for- she Plaintiff- 
EeftpondenF. 

Babus Promotha Nath Milter and Bires- 
Bagchi for the Pefendants Nos. 2 and 
'i,* Bespondents and Opposite Parties. 

In Buie No. 1285 of’ 1921. 

Babus Brojolal Chucherbuity and Girin- 


dra Nath Mukerjee for the Intervener 
Abinos Ch. Pal. 

l^he Judgment of the Court was as 
follows : — 

Sanderson, C. J.— ^This is an appeal 
by one Jatindra Nath Kumar against a 
judgment which was given by the learned 
Subordinate Judge of Hooghli, by which 
he allowed the appeal which had been pre- 
ferred to him, and set aside the judgment 
of the Court of first instance and decreed 
the Plaintiff’s suit and declared that the 
election in question was invalid. 

Jatindra Nath Kumar is Defendant 
No. 8 ; he was also made a party as De- 
fendant No. 1 in his capacity of the then 
Chairmaui of the Municipal Commissioners 
of Kotmng and the other l^efendants are 
( !ommissioiiers of that Municipality. 

The Defendants Nos. 2 to 4 and the 
Plaintiff wgre candidates for election. 
These three Defendants were elected and 
the Plaintiff was not elected : the second 
Defendant obtained 232 votes, the thirl 
Defendant 200 voles ; and the fourth De- 
fendant 177 votes and the Plaintiff obtain- 
ed 133 votes. The total number of voters 
on the register was 298 and the total 
number of voters who registered their 
votes was 244. The election v>as held so 
long ago as the 6th of Oatober 1918. 

The suit was filed on the 4th of January 
1919. In that suit the Plaintiff asked for 
a declaration that the election being in 
contravention of the Plaiptiff’s right and 
franchise,* right of election -and right of 
being present at the polling plMe waa hot 
at" all according to law prbper'and valid 
and fit to be confirmed, that the same was 
ultra vires and that the said electiop was 
nut fit to be in force and that proper order 
might be passed setting aside the said 
election. The second -prayer was that it 
'might', be declared that the election of Der 
fendants Nos." 2, 3 and 4 was illegal : the 
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thirH prayer was that an injunction should 
be issued restraining the Defendant No. 1 
from forming the Municipal Board with 
the Defendants Nos. 2, 3 and 4. Then 
there was a prayer for incidental reliefs. 

The learned Munsif, as T have already 
mentioned, dismissed tho suit. The lower 
Appellate Court decreed the suit. 

. There were two grounds which were 
relied upon before the lower Appellate 
Court : and, the learned Subordinate Judge 
based his judgment upon one ground, 
namely, that there were 13 persons who 
had registered their votes, who according 
to his opinion were not qualified to be on 
the register as voters. 

The learned Vakil who appeared in this 
Court for the Plaintiff in the first instance 
stated that he based his right of action 
upon sec. 42 of the Specific Belief Act, 
which runs as follows, “Any person en- 
titled to any legal character, or to any 
right as to any property, may institute a 
suit against any person denying, or in-, 
torested to deny his title to such character 
or right, and the Court may, in its discre- 
tion, make therein a declaration that he. 
is so entitled, and the Plaintiff need not, 
in such suit, ask for any further relief; 
provided that no Court shall make any 
such declaration where the Plaintiff being 
able to ^eek further relief than a mere 
declaration of title, omits to do so.” It 
was held in the case of Sahhapat Singh v. 
Abdul Go0ut (1) that “the words ‘legal 
character ’ are wide enough to include the 
rigO; of franchise and also a right of bemg 
elected as a Municipal Commissioner.” 
The suit in that case was a suit for adjudi- 
cation and declaration of the Plaintiff’s* 
right to vote and to stand as a candidate 
at the election of Municipal Commissioners 
which was held. in Chapra in December 
1893, a^ also for a declaration that he had 
.been duly elected at that election. In the 
. (1) I. J7. 24 0»lj 107 at 113 (1806). 


present sttit the Haintiff is 'not asking for 
any declaration that he w’as elected at this 
Municipal election. But it was said that 
the words “ legal character ” are sufficient 
to include a person who, as a candidate, 
• has a right to be present at th,e election 
and further to sec that the election is pru- 
pcrly held. 

T, confess I liave considerable doubt, 
having regard to the form of this suit, and 
having regard (to the declaratiolis which 
were asked for in this suit, to which I have 
referred, whether this particular case 
would come witfiin the words of sec. 42 of 
the Specific Relief Act. The late learned 
Chief Justice Sir Lawrence Jenkins had 
occasion to refer to this section in the case 
of Deohali Kucr v. Kcilar Nath (2), where 
]iiB said at ))a,ge 709 as follows ; “ Tlie so.'.*- 
tion does not sanction eveiy form of de- 
claration, but only a declaration that the 
■Plaintiff is entitled to any legal character 
or to any riglit as to any property ; it is the 
disregard of this that accounts for the 
multf-form and, at limes, eccentric decla- 
rations which find a place in Indian plaints. 
If the Courts were astute — as I thinlc they 
should be — ^to see that the plaints present- 
ed conformed to the terms of sec. 42, the 
difficulties that are to be found in this 
class of cases, would no longer arise.” If 
I ipay say so, with respect to the learned 
Chief Justice, I entirely agree with him. 
During the qourse of the argument I 
intimated to the learned Vakeel that he 
might have considerable difficulty in 
showing that the particular claims in this 
suit came within sec. 42 of the Specific 
Rel’ef Act. The learned Vakeel then 
changed his ground and urged that sec. 15 
of the Bengal Municipal Act contained a 
proviso to this effect “ provided that 
nothing contained in this section nor in any 
rules made under the authority of this Act’ 

(2) I. L. B. 39 Oal. 707 : s. 0 . 16 0. W. N. 838 
(1912). 
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^.sliall be deemed to affect the jurisdiction of 
^th© Civil CotifEs.” He then argued that 
. the Court which tried tJie suit has inherent 
, j.iM:isdiction to set aside a Municipal elec- 
tion on the ground that it has not been pro- 
jperly conducted or in accordance with llu* 
statute or ilic rides framed thereunder : 
and, he staled tliat tJicre have been many 
cases ill which Courts in this country‘]iave 
set*, aside elections for such reasons as T* 
have mentioned. For tlfe purpose of my 
judgment I propose to assume tliat the 
Court which tried this ^uit had iidiereiit 
■jurisdiction to deal with the suit, and, it a 
projicr case had lieen made out, to grant 
such declaration and injunction as were 
prayed for in the plaint. 

J, therefore, have to deal with the faejs 
of this case : and, 1 jiroposc (o deal fust 
with tlie ground on wliich the learned Huh- 
ordinate Judge relied, numoly, that there 
W'ere 13 iiersons wlio iiad rendered their 
votes, and who, according to the judgment 
of the learncil Subordinate J udge w ere not 
qualified to be on the register of voters. 
The question is whotlier the facts wliich 
tile learned Subordinate Judge Jias found 
are sufficient to support his judgment . U 
should be mentioned that the list of voters 
was settled by the Cli&uman of the Muni- 
cipality*. The Plaintiff did not adopt the 
procedure which is laid down in the Rules 
and object to the Chairman, in respect of 
any names which were .included in the 
register and as to which he had an objec- 
tion. But ho did apply to the Magistrate. 
Though there may te some doubt as lo 
whether the Magistrafo'ought to have gone 
into the objection which, the Plaintiff pur 
forward, inasmuch as the Plaintiff did 
not make this objection in the first instance 
to the Chairman, the Magistrate did iu- 
vestigale the objections which the Plain- 
tiff made and he dismissed them. The re- 
sult was 'that the persons to %yhom the 
Plaintiff objected remained upon the 


register. When the Plaintiff brought his 
suit he did not specify the names ol the 
persons as to whom he was going to object 
in the suit : and, at the trial he seems to 
Jiave made a somewhat roving attack upon 
certain persons with regard to whom he 
lliought he could make a case. The learn- 
ed Munsif came to the conclusion : “ It is 
quite possible,” said the learned Munsif, 
‘‘ that one or two unqualified men may 
have been registered as voters but there is 
no evidence to prove this and, yet the 
learned Subordinate Judge who heard the 
‘appeal came to the conclusion that there 
were 13 persons as to wdiose (|ualification 
he w’a.s not satisfied. Assuming that find- 
ing to be correct, as w'c must, because this 
is a second apjieal — in my judgment having 
rcgaid to the facts of this case that is not 
snfiicicnt to justify tlic setting aside of 
tlic election : Jn fact, the learned Vakeel 
w ho argued this appeal on behalf of the 
Plaintiff did not really base his argument 
upon this ground, but relied mainly upon 
anollier ground to. which I shall have to 
refer directly. It seems to me that even 
if we accept the finding of fact of the learn- 
ed Subordinate Judge in the first anpeal, 
it by no means follow's that the Plaintiff 
would have been elected even if the votes of 
all these 13 voters had been disallowed ; in- 
deed, in my judgment, having legard to the 
number of votes recorded for the successful 
candidates and for the Plaintiff which I 
have already mentioned, it is apparent that 
even if the votes of the 13 voters who were 
held to be disqualified, had been disallowed 
the result of the election would have been 
the same. 

Now, I come to the other point, upon 
which reliance has been chiefly placed in 
this Court, and that is, that the Plaintiff 
w us not allowed to b© present at the place 
where the vCtes were being recorded. In 
a sense he was present, that is to say, he 
was on one pert ef.the iiAeaaato; wfidifegg 
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the votes^ were being recorded in another 
part. But in order to make, clear what 
the position really was I will read a short 
passage from the learned Munsif’s judg- 
ment in which he gives a graphic descrip- 
tion of what took place. '\The voting 

took place in the Municipal Office 

The votes were recorded by the Deputy 
Magistrate in the hall of this building. A 
little on the south of the entrance the' 
identification stand was erected. The 
head clerk distributed the identification 
cards after satisfying himself as to the 
* identity of the persons claiming identifica- 
tion cards. Each voter on receiving the 
card was examined at the entrance by the 
Chairman in tlie presence of the candi- 
dates and outsiders as to the coiTecIness of 
the identity of each of the voters. Objcc- 
lions as to the right of the person to vole 
were invited at this stage with the idea 
that if there be’ any objections tlic presiding 
officer would be communicated with. 
There were no objections nor is there any 
allegation of false per.'jonalion. From the 
entrance the passage to the hall was 
fenced so that the voter had no otlicr way 
of getting out except througli the hall 
where .the presiding officer was seated.” 
The learned Miinsif then proceeds to refer 
to the fact that “ iho Act does not give any 
right to the candidate to be present at the 
place where the voting is recorded by any 
positive section.’' He goes on to say, 
“ The so-called right is inferred from tlie 
fact that a candidate is required by tlio J\c5t 
to taka.. objections, regafding the admis- 
sibility or otherwise of a voter; to the x>re- 
, siding officer at the time of recording the 
votes. Here altJiough the candidates 
were not allowed into the hall where the 
votes were recorded, ample opportunity 
was .provided to the candidates to take ob- 
jections if they wanted. The» presiding 
oflSicer sat within hearmg distance and also 
oaiw out inr*the verandah to hear^coin- 


plaints, if any.” “ The Plaintiff’s right to 
be present arises from the fact that fio can 
take objections before the presiding officer. 
Here his privilege of taking objections vras* 
not interfered with. The procedure 
“adopted on the suggestion olf the Commis- 
sioner of the Division. There were com- 
plaints before him that zemindars intimi- 
datefl and used undue influence to secure 
elections in their own way. The Com- 
missioner on enquiry was satisfied as to 
the truth of these allegations and suggest- 
ed the present procedure to secure the frea 
exercise of the right of franchise by the 
AFiinicipal voters unhampered by threat or 
persuasion. ' ’ That, finding of fact has not 
been interfered with by the learned 
Judge : and T should have been prepared 
to hold upon that, finding of fact that there 
was no ground for sotting aside tliis elec- 
tion. 

T do not intend to express any general 
opinion as to how those elections arc to 
.be conducted. That is not my business. 
J am only con(*orn(;d w ith the facts of this 
particular case ; T have slated the facts as 
found by the learned Murisif : and as I 
have already said, if* tlie case rested 
there I should have^ lieen prepared to hold 
that the facts relating to this |)oint did 
not disclose a sufficient ground for setting 
aside this election. I do not mean to say 
that I approve of the arrangement nor do 
I mean to say*tliat I disapprove of the 
arrangement. I express no opinion one 
Avay or the 'other. But the case does not 
rest there, because I find that on the day 
of*the election tlje t^laintiff himself wrote 
fi, letter to the presiding oflBicer and here I 
may mention that the presiding officer was 
a Sub-Divisional Officer, Mr. Dutt, against 
whose integrity and uprightness not a word 
has been said. The Plaintiff wrote, to him 
in these words, In enclosing herewith a 
copy of my letter to the Chairman I beg to 
request that you will kindly consider the 
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facts mentioned therein and either allow 
me' or my agent to be present by the side 
of the election committee or you will 
kindly record the votes personally a.*! the 
recording of voles in secret is quite illegal 
and fraud also might occur in the proceed- 
ings,” upon which Mr. Dutt made a note : 

” I am recording votes personally, so this 
may he filed.” The Plaintiff n'sed the 
phrase there ‘‘recording the votes m 
secret.” It is perhaps right to add that 
votes were not recorded in secret ; the pre- 
siding officer as I have* already said w'as 
there, and there was a committee consist- 
ing of three men who had been apimintod 
by the Chairman of the Municipality. As 
against these three men, as far as, I know, 
there is not a word to be said as regards 
their integrity and hones! y. 

Having regard to the fads found by 
the learned Munsif and liaving regard to 
the letter which the Pin ini iff himself wrote, 
which, in my o])inion, amonls io a waiver 
of his alleged right to be present in I be 
place W'here the votes were actually re- 
corded provided the presiding officer him- 
self recorded them, in my judgm('nt there 
is no ground for Setting aside I he election. 

For these reasons, yn iny judgment, this 
appeal •ought to be allow'cd, the decree of 
the lower Appellate Court set aside and 
that of the Court of first instance re.sTored. 

The Plaintiff Eesjwndont will pay ihc 
costs of the Apjiellant in^liis Court and hi 
the lower Appellate Court. The Defend- 
ant-Eespondents w’ill pay their own costs 
in this Court and in the lower -Appellate 
Court.’ We assess the hearing fee in ‘this 
Court at two gold mohurs. 

The appeal being disposed of, no order 
is necessary in respect of the Buie for stay 
of ei^ecntion or in respect of the application 
of, flie,, Inteiwenor to be made a party to 
•the Buie. The Inlervenor will pay his 
costs. We make no order as to the 
b6stB in the Buie. 


OF Kotbxjng V. Bissbswab Ghosb. 

Chotznbr, J . — 1 agree. 

S. C. M. Afpeal allowed. 

[CIVIL APPELLATE JURISDICTIOH.1 
liETTBits Patent Appeal 
. No. 68 OF 1920. 

SuDHANNA Santba and 
anr., Defendants, 
Mookkbjbe, J. Appellants, 

Panton, J. ^ 

1921, Basanta Kumar 

2, August and 

anr.. 

Plaintiffs, Respondents. . 

Jienffol Tenancy Act (VIIT of WSH), tec, 15S— 
“Amount of rent annually pay able hy. the tenant” 
meaning of— Suit for rent — Defendant denying 
Plaintiff't title to a fractioned share of the admitted 
rent of the holding — Decision, if appealable. 

A decision in a suit for rent that the 
Plaintiff was entitled to the whole rent as 
claimed by him and not only to a two- 
fifths share of it as claimed'by the Defend- 
ant was a decision of the question of the 
amount of rent annually payable by the 
tenant within the meaning of sec. MS of 
the Bengal Tenancy Act. 

Prasunna Kumar v. Srinath f*2) was 
overruled by the Full Bench in N.arain 
Mahton V. Manofi (4). 

The expression “ amount annually pay- 
able by the tenant ” signifies the amount 
annually payable by the ienHnt to the 
landlord who has insLityled the suit for 
the recovery of rent. 

This was an appeal under sec. 15 of the 
Letters Patent from a decree of Mr, Justice 
Newbould in Second Appeal No. 27^ of 
1919, which was an appeal irom a decree of 
the District Judge of 24-Pergunnabs (Mr. 
Smither), dated the 9 th September 
1919, affirming that of the Munsif of Alipur 
(Babu Aswini Kumar Das Gupta), dated 
the 28th June 1919. 

(2) I. L. B. IS CaL 231 (l{t87). 

(4) I. Ii. i. 17 Oal. 480 (F. S.i 11^). 
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The facts of the case will appear from’ 
the judgment of Newfcould, J., which was 
as follows : — ^ 

Newbould, J. — This appeal arises out 
of a rent suit which was heard by a Munsif 
who was specially empowered under sec. 
153 of the Bengal Tenancy Act. The 
Plaintiffs claimed 16 annas rent from the 
Defendants on the allegation that they had 
inherited 6 annas and 8 gundas share In 
the nmliki right from iheir inoiher and 
9 annas and 12 gundas ijara right fiom 
their father. The conlesling Defendants 
admitted the Plaintiffs’ maliki right to the 
extent of 6 annas and 8 gundas but denied 
the existence of any “ ijara ” right. The 
Munsif found that the Plaintiffs establish- 
ed their ijara right Jis well as the admitted 
m-aliki right and gave the Plaintiffs i 
decree for the rent claimed. On appeal 
the learned District, Judge held that no ap- 
lay, citing as an authority, the case 
of Baidya Nath Bakard v. Dlion Kriskna 
Sircar (1). Against this decision of the 
lower Appellate (!ourt this appeal has 
bcjen preferred and the Appellants have 
also obtained a Eule in case it should be 
held that no second appeal lav to this 
Court. As regards the question whether 
an appeal lay to the lower Appellate Court, 
it is urged that the Munsif’s decision de- 
cided the question of the amount annually 
payable by the tenant. It is contended 
that the point is covered by the decision of 
the Pull Bench in the case of Narain Mah- 
ton V. Manofi Pattak (4). In that case 
the point actually decided by the Full 
Bench was in the following terms ; that 
the words “ amount of rent annually ‘pay- 
able by a tenant ” occurring in sec. 153 (a) 
of the Bengal Tenancy Act include the 
case of rent payable by a tenant to one of 
his GQ-sbarer landlords who collects his 
share of the rent separately.” li seems to 

ih 6 0» W. N, (16 1 1900).^ r . . 

A) 1. U a. i7*C!aU 4S0 - 


me that the decision, in that? case Cannot 
be made applicable to the faets of the pre- 
sent case. The Plaintiffs were not. either 
on their pleadings or on the findings of the 
Comij below, co-sharer landlords who 
were collecting their share of the rent 
separately. The issue on which the 
parties went on trial was framed in the fol-: 
lowing tefms : ” Was there any ijara of a 
9 annas 12 gundas share in favour of 
Narain Sarkar and have the Plaintiffs in- 
herited the same? Are the Defendants 
liable to pay 16 annas rent to the Plain-, 
tiffs? ” That is to say, the issue between' 
the parties was not one as to the amount 
of rent but as to the Plaintiff’s title and 
as the person whose title was set up 
not a •party to the suit there could be no, 
decision of a question of title as betwee;^. 
parties having conflicting claims thereto.. 
As, in the case relied on by the lower Ap-. 
pellate Court, if the Defendant was liable 
to pay the whole rent to the Plaintiff, there* 
was^io dispute as lo I he amount of rent 
payable. The only issue in dispute 
was whether the relationship of land- 
lord and tenant existed between the 
parties with regard to *the entire 
holding, and that was the only issue 
decided. The view I take that the Full 
Bench Eeference above cited, is not ap-. 
plicable tK> a case of this sort, was also, 
taken by a single Judge of this Co\irt in 
the case of Fakeer M^ndul Gain v. Arshad 
Molla (7). I therefore hold that the 
decision of the lower Appellate Court- that 
no appeal lay was right and dismiss the 
appeal with costs. Tlie Rule is discharged 
but without costs. 

Babm Nagemha Nath Olione and 
Khitiah Chandra Ghahravarti for the Ap- 
pellants. 

Babu Monmohan Banerjee for the Be- 
spondents. 

a) 10 0. W. N. oclxxx (1006). 
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The 'Jddqment of the Court was -aa 
follows : — 

This IS an appeal under cl. 16 of the 
Letters Patent from the judgment of Mr. 
Justice Newbould iu a suit for arrears of 

I c 

rent. 

• The suit was tried in the Court of first 
instance by a judicial officer specially em- 
powered by the Local Goverrfment to 
exercise final jurisdiction under see. “iSd 
of tho Bengal Tenancy Act and the 
amount claimed in the suit did ndt exceed 
Es. 50. The suit was decreed with cosLs 
in favour of the Plaintiff. Thereupon the 
Defendant preferred an appeal to the Dis- 
trict Judge. This was summarily dis- 
misHod under Or. XLI, r. 11, C. P. 
on the ground that no appeal lay o'n the 
authority of the decision in Baidya Nath 
V. Dhon Krishna (1). A second appeal 
was thereupon preferred to this Ck)urt. 
In support of the appeal it was argued 
before Mr. Justice Newbould that the 
appeal to the District Judge was com- 
petent 'inasmuch as the decree of the 
primary Court had decided a nucation of 
idle amount annually payable by the ten- 
ant. This obntention was overruled and 
the decree of tlje District Judge was 
affirmed. Consequently, the point in- 
volved in the present appeal is, wJielher 
the appeal to the District Judge was or 
was not competent under sec. 15.3 of the 
Bengal Tenancy Act.* The determination 
of the question depends on tlie nature and 
contents of the decree made by the C«)iirl 
of first instance. 

The suit was bfought to recover lirrears 
of rent at the rate of Es. 8-3-4 jiies 
with cesses and damages for a )>oriod of 
four years. The case for the I’laintiff 
was that in Mouzah Shaplrhali he had in- 
herited 6 as. 8 gds. share in malihi right 
-froRv mother Sarada Sundari Dassi 
fUid d as. 12 gds. share in ijara right from 
ll) 6 0 . W. N. 6 I 6 (lH 00 i 


his father Earn Narain Sarkar. On this 
allegation the Plaintiff sought to collect 
the sjxteen annas rent from the tenant 
Defendants who were in occupation of 3 
highas 16 cottahs of land at a rental of 
Es. 8-3-4 pies. The firet Defendant, who 
alone entered appearance, admitted that 
ilin Plaintiff had maWki right to the extent 
of a 6 as. 8 gds. share inherited from his 
mother but denied the existence , of the 
alleged ijara right during the period In 
suit. Consequently, the point arose for 
decision, whether there was an ijara of a 
0 as. 12 gds. share in favour of Earn Nara- 
in Sarkar and whether the Plaintiff had 
inherited that share, in other words, was 
the Defendant liable to pav the sixteen 
annas share or only a 6 as. 8 gds. share of 
Ihe rent to the Plaintiff. The trial Court 
came to the conclusion that not only the 
malilci right but also tiho ijara right was 
in existence and that the Plaintiff Was 
(‘onsequently entitled to realise from the 
Defendant the entire sixteen annas rent 
elairned. On these facts, the question 
iiriscs w’hether the decree of tlie trial Court 
decided a question of the amount annually 
payable by the tenant. If the expression 
“ amount annually payable bv the tenant ” 
signifies the amount annually payable by 
the tenant in respect of the tenancy, there 
was no controversy between the parties 
and no decision on a disputed question, 
because they were agreed that the rent of 
the holding was Es. 8-3-4 a year. On the 
other hand the expression “ amount 
annually payable by the tenant ” signifies 
the amount annually payable by the ten- 
ant i'o the landlord who had instituted the 
suit for recovery of rent as stated in an 
earlier part of the sub-section, there was a 
substantial point in controversy, namely, 
whether the amount payable bv the De- 
fendant to the Plaintiff was to be calculated 
at the rate of Es*. 8-3-4 “ 
rate of two-fiftbs of that*>om. 
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The determination of this qiiestion at 
one time led to a divergence of judicial 
opinion in this Court, as is clear from the 
decisions in Prasunno Kutnar v. SrinatJv 

(2) and Abhoy Charan v. Shasi Bhusati 

(3) . In the first case, Norris and 
Beverley, JJ., held that when the question 
was whether the Plaintiff was entitled to 
the 'Whole sixteen annas of the rent or 
only to a ten annas share of it, no appeal 
lay, because there was no question of the 
amount of rent annually payable by a 
tenant, these words in the section meaning 
the total amount of rent annually payable 
in respect of a holding and not the 
amopnt of rent which may be payable to 
any particular co-sharer in the property. 
In the second case, where the tenant was 
sued for a rental Of Es. 15, the De- 
fendant contended that this rental had 
been divided and, that the Plaintiff was 
entitled only to a rent of Rs. 7-8 as. which 
was half of the total amount of rents pay- 
able by the tenant. Mitter and Maepher- 
son, JJ., held that an appeal did lie as the 
decree of the lower Court had decided that 
the rent was Es. 15 and not Es. 2-8 which 
wan in essence a decision on the question 
of the amount of rent annually payable by 
the tenant. Those decisions were obvious- 
ly in direct conflict with each other and 
led to a reference to a Full Bench in Nara- 
in Mahton v. Manofi (4). In that case 
the Plaintiff contended ihat he was en- 
titled to an eight annas share of the rent 
of the disputed holding. The Defendant 
contended that the Plaintiff *was entitled 
to eight pies share of the rent which was 
the extent of his share in the superior in- 
terest. It was ruled that an appeal lay 
against the deraree which hod decided whe- 
ther the Plaintiff was entitled to eight 
annas share or eight pies share of the rent. 

13 T. L. B. IS Oiil 231 (tS8?i. 

(8) I. ti. B. 165 ilSSflK 

(4) I, It. B. If OdL 419 m B.) 118001, 


Mr. Justice Pigot who delivered the judg- 
ment of the Pull Bench stated that the 
Full Bench agi’eed with the decision of 
Mitter and Maopherson, JJ,, in the case of 
Abhoy Charan v. Shasi Bhusan (3). Al- 
though in the judgment of the Full 
Bench, reference is not expressly made to 
the decision of Norris and Beverley, JJ., 
in PrasUmno Kumar v. Srinath <2), which 
we find was mentioned in the Order of 
Reference to the Full Bench, there can be 
no doubt that the decision in that case 
was overruled by the Full Bench. 

In this view it is clear that in the pre- 
sent case, the decree of the primary Court 
which had decided the question, whether 
the Plaintiff was entitled to the whole rent 
as claimed by him or only to a two-fifths 
share as asserted by the Defendant, was a 
decision of the question of the amount of 
rent annually payable by the tenant 
within the meaning of sec. 163 of the Ben- 
gal Tenancy Act and consequently the 
app'eal to the District Judge was com- 
petent. This view is in accord with the 
decisions in Poresh Moni Nobo Kishore 
(5) and Banshiram v. Srinath (6). The 
decision of Beachcroft, J., in the case last 
mentioned was, we are informed, ulti- 
mately approved by Chitty and Walm^ley, 
JJ., by the dismissal of an appeal pre- 
ferred uhder the Letters Patent, It may 
be difficult to reconcile the view with the 
decision of Geidt, J.*, in Fakeer Mondul v. 
Arsiiad Molla (7), which, it should not be 
Overlooked, was -pronounced before (he deci- 
sion in Poresh Moni v. Nobo Kishore (6). 
On the other hand, th^ case of Baidya 
Nath V, Dhon Krishna (1) and Ram 
MoHan y. Badan Barai (8) are distinguish- 

il) 5 0 . w. 17. stensooi. 

(2< I. L. B. 16 Cal. 231 (1887). 

(3) I. L. R. 16 Cal. 165 (1888). 

(6< 8 0. W. N, 193 <1903). 

(6) 28 0. W. N. Iszvi (1919). 

(7' 10 O. W. JI. cclxax tifloet 

(8) 8 0. 'Vr.K, 486 (fsbsl. 
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tfble on the ground that in each of them 
the ijuefltioB in controversy was whether 
the relationship of landlord and tenant 
existed between the parties. In that 
class of cases, it has been uniformly held 
' [Shilabati v. Rodetigues (9)] that the 
question whether tlie relationship oi 
, la/ndlord and tenant does or does not 
subsist between the -parties Is not a 
question relating tp title to land' or 
to some interest in land as between 
parties having wmflicting ciaims there- 
to within the meanng of sec. 153 ,ol' 
the Bengal Tenancy Act. nor can the deci- 
laon of such a question be treated as a 
^cision of the question of the amount of 
rent annually payable by the tenant, 
‘because no question of the amount annual- 
ly payable by a tenant can obviously arise 
for consideration, till it hae been ascer- 
tained that the relationship of landlord 
and tenant existed between the parties. 
It is only in the event of the establish- 
ment of such a relationship that a Question 
•isaay arise as to the amount of rent annually 
■payable by the tenant to the landlord. 

We. are of opinion that this appeal must 
tbc allowed, the judgment of Mr. Justice 
NCwbould set aside and the case remanded 
to l^he District Judge to be heard on the 
•tnerits. The Appellant is entitled to his 
costs both here and before Mt. Justice 
^Wbbuld. 

. N. -"Q-. ‘ Appeal allowed. 

(0) I. h . E. 36 Oal. 847 i «. o. 12 0. W. N. 

448 (1808). 


iCIVIL APPEL! ATE JORIRD'OTION.} 
Appbals from Appbilatk Dforfbs 
Nos. 1491, 1631 ARD 153:! or 1919. 

Prafulla Nath 
Tagore^ PlaintifiP, 

Chatterjba, J. Appellant, 

Panton, J. v. 

1921, The Sborbtary of 

17, May. State fob India IK 

Council, Defendant, 
Respondent. 

JJengal Tenancy Act (VIII of 1885 X wc, 
eub-secs. and jurisdiction of Civil Court to 
settle fair rents payable by a proprietor in rnpect 
of temure and raiyati holdings purcluxsed by him — 
Raiyati holdings purchased before the Bengal Tm* 
ancy Amendment Act f/, B. B. efi -4., of 1908)^ if 
subsists as such. 

A proprietor purchased a tenure and 
hco raiyati holdings in execution of a 
decree for arrears of rent. In settlement 
proceedings, the Revenue Officer ignored 
the existence of these tenancies. There- 
upon the proprietor brought suits for de- 
claration of hh tenancy right to the lands 
and for settlement of fair rents in respect 
thereof, but the Court held that it was 
beyond its jurisdictioyi to settle the annual 
rents : 

Held — That see. 104H, sub^sec. (3) 
allows a suit, amongst others, on the 
grounds (d) that land has bmi wrongly re- 
corded as part of, or omitted from the dands 
of, an estate or tenancy, and (e) that the 
tenant belongs to a class different from4hat 
to which he is shown in the record-of^rights 
as belongiftg. Therefore the proprietor 
was entitled to maintain a suit on the 
grounds (d) and (e). The Court there- 
fore had power, under sub-sec, (4) of thfi 
section, to settle the fair rent payable by 
the proprietor as holder of the 'tenuih* 
With regard to the raiyati holdings, as 
they were acquired before the present Ben** 
gal Tenancy Amendn^ent^ AqI of 1908 
came into^ f&rei?, th&^Hly effect of their 
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purchase by the proprietor would be the 
extinction vf the occupancy right, the hold- 
ing itself subsisting as a raiyati holding. 

Meajan V. Minnat Ali (1) and Jawadul 
Huq V, Eam Das (2) referred to. 

That the proprietor was entitled to 
settlement of fair rents payable by him as 
holder of the raiyati jotes. 

These were appeals against the decree 
of Babu Bhnpal Chandra Ganguli, Sub- 
ordinate Judge, 1st Court of Zillah 
Backergunj, dated the 14th of May 1919, 
affirming the decree of Babu Madaft 
Mohan Sa^ha, Munsif, 4th Court at Barisal, 
dated the 22nd of December 1917. 

The facts of the case will afij^ear from 
tliG judgment. 

Babus D. N. Ghakrararity and Broja 
Lai Ghakravartty for the A])pellant. 

Babus Ram Ch, Mitter and Surendra 
N, Guha for the Kespondeut. 

The Judgment of the Court was as 
follows : — 

These appeals arise out of suits for de- 
claration of the Pliiintifl's tenancy right 
to the lands mentioned in the plaints in 
these suits, and for settlement of fair rents 
in respect of the lands under the follow- 
ing circumstances. 

The Plaintiff’s ijredecessors-in-title held, 
under a temporary settlement from 
Odvemment, a certain Dearah Mahal 
which was a contiguous accretion to their 
permanently settled estate, and during 
the time that it was so held, the Plain- 
tiff’s predecessor-in-title purchased three 
tenancies in execution of dedi'ees for 
arrears of rent. One of these tenancies 
insisted of about 700 bigbas of land, and 
the finding is that it was a tenure. The 
,o(he]> two tenancies were raiyati holdings. 

Now,' in the proceedings under Chap. X 

' K 24 cw. 68i; (IS^) 


OP State pob India in Codnoid. 

of the Bengal Tenancy Act, the Eeveuue 
Ofificer ignored the existence of these ten- 
ancies and treated the' persons in posses- 
sion of the land as raiyats and settled the 
rent on I he basis of tlie rent payable by 
Ihem to the proprietor. Thereupon these 
smts were instituted against the Secretary 
of State. The last paragraph of sec. 
104H, sub-sec. (S) has no application to 
this case, as it is conceded that the Govern- 
ment let out the* lands to the Plaintiffs as 
ijaradars. 

The Courts below have held that the first 
tenancy was a lOnure, and the r^htof the 
Plaintiffs us tenure-holders did not mergo 
in theii- right as proprietor. They, how- 
ever, were of opinion that the prayer (ffJui) 
in the phiint, namely, as to the settlement 
ol the annual reiit could not be granted iu 
the present case as it was beyond the 
jurisdiction of the Court. We are of opi- 
nion that the Courts below are wrong m 
(his view. 

• Sec. 104H, sub-sec. (3) lays down that 
a suit under the section may be instituted 
on the grounds mentioned therein, namely, 
among others, (d) that land has been 
wrongly recorded as pai>t of a particular 
estate or tenancy, or wrongly omit- 
ted fi*om the lan^s of an esj^ate or 
tenancy, and (e) that the tenant 
belongs to a class different from that to 
which he is shown in the record-of-rights 
as belonging. We think the Plaintiffs 
were entitled to maintain a suit on <the 
ground (d) .or (e). The rent payable by 
the Plaintiffs as tenure-holders was not 
settled, the settleifient of the rent having 
fjroceeded, as already stated, on the basis 
bi the rent payable by the raiyats to the 
proprietors. The Court therefore had 
power under sub-sec. (d) of the section to 
settle a fair rent. We tbmk that having 
found that the t^nnre did not merge ftud 
was a subrating qne, the Courts below 
should bavbrBiefi^ a Me h 
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of th&t tenure.' This is the subject-matter 
of Appeal No. 1497 of 1919. 

The other two Appeals Nos. 1531 ami 
1532 of 1919 relale to the two raiyati 
holdings which Jiad been purchased by the 
. Plaintiffs’ predecessor under sec. 22, cl. 
(1) of the Bengal Tenancy Act. As it stands 
after the amendment in 1908, the pro- 
prietor has no right to hold the laifd as a 
tenant and cun hold it as proprietor. But 
the acquisition of these raiyati holdings 
took place in 1901 and 1903 respectively. 
Under sec. 22 as it then stood, only the 
occupancy right ceased to exist, and it had ' 
been held that the purchase of the raiyat’s 
interest by the landlord did not extinguisli 
the holding but divested it of the right of 
occupancy, if any, attached to it. I'See 
Meajan v. Mhmai Alt (1) following the 
decision in the case of Jawadul II uq 
Ram Da^ Saha (2), which, however, relal- 
ed to the case oi‘ a co-sharer landlord ] . 

In the present case, it is stated in the 
plaint that the settlement authorities in 
the course of the previous settlement re- 
cognised the existence of the raiyati 
This statement made in the plaint has not 
been controverted in the two written 
statements of the Defendants. That 
being ^o, we do not* see any reason why 
the Settlement Officer in the present pro- 
ceedings should not recognise the *exist- 
ence of those holdings and settle the rent 
payable by the Plaintiffs as holders of 
those jotes. 

We think there should be a declaration 
in favour of the Plaintiffs to the effect that 
they have the right ^o^ a tenure-holdei* in 
the jote which is the * subject-matter of 
Appeal No. 1497 of 1919, and that the^y 
have a laiyati right in the jotes in the 
other two Appeals Nos. 1631 and 1632 of 
1919. The oases must go back* to the 
Court of first instance for settlement of 


OF State for India in Counchi. 

the rent of the tenure in the first case and 
of the raiyati holding^ in the other two 
cases. 

Costs to abide the result. 

It is to be noted that the decision in 
tliese three cases will not affect any per- 
sons not parties to the suits. 

J. N, R. Appeals allowed* 

[CIVIL REVISION AL JURISDICTION.] 

Rule No. 476 of 1921. 


Chattbrjba, J. 
Cuming, J. 

1921, 

Heard, 23 and 
24, August. 
Judgment, 

24, August. 


Indian Enginbbrinq 
AND Motor Co., Ld., 
Petitioners, 


Gladstone Wyllie & 
Co. and an r., Opposite 
Party. 

Calcutta Rent Act (HI, B. (7., of 1920), sec* iJ, 
cl. (e)- Worh/iop, if premises ” Sec* ApplU 
cation for standaHUation of rent in respect of 
‘ioorkskop don not lie. 

.1 workshop does not mne within the 
definition of “ premises ” in sec. 2 of the 
Calcutta Bent Act, and the fact that the 
hngincer in charge has a retiring room or 
that a particular room is used as an office 
docs not make any difference. 

Xliia was a Eule obtained by the Peti- 
tioners against the order of the Controller of 
Kents, Calcutta (Babu Bangshidhar Baner- 
j'ee), dated the 3rd June 1921. * 

The facts of the case will appear from 
the judgment. 

Mr. P. N. Dutt and Babu Nripendra 
Chandra Das fpr the Petitioner. 

^ Mr. S. C. Bose and Babus Asita Ranjan 
irhose, ,Hira Lai GanguU and Himadri 
Bh. Boy for the Opposite Party. 


OF THE CouBT was as 


(1)-1 L. B. 24 Cal.:521 (1886). 
(si «•£;&. 24 dU. 148 tideis'i. 


The Jddc)ment 
follows : — 

This Eule was directed againgt an <ader 
of the Bent Controller disallowing an ap- 
plication mada by flte jF^Stltten^ Under 
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sec. 15 of the Calcutta Bent Act for fixing 
the standard rent of No. 40, Middle Road, 
Entally, on the ground that the place was 
not “ premises ” as defined in sec. 2 (e) of 
the Rent Act and as such it did not come 
within the purview of tlie Act. 

It appears that one Mr. ^rarvis obtained 
a lease of 40, Middle Road, Entally 
from the Opposite Partv Nandi Lai Chun- 
der sometime in 1915 for .\ ]‘eriod of two 
years with option of rene^val of the same 
for another period of two years. Mr. 
Garvis took it for the purpose of “ dwell- 
ing or. a factory. ’* He ^i^ed there for 
sometime but he used it mainly for the 
purpose of a factory (for preparing specie 
boxes for Government). ITe then left for 
Japan sometime in 1919. 

The Petitioner before ns—The Indian 
Engineering and Motor Company, Ltd., 
obtained a sub-lease from Mr. Garvis from 
the 1st November 1919. 

Two applications were made to the Rent 
Controller — one by Gladstone Wyllie & 
Co., Managing Agents .of Mr. Garvis for 
fixing the standard rent, and another by 
the Petitioners The latter made an ap- 
plication to the Rent Controller, that their 
case might be heard along with the case 
instituted by their lessors, 'the first ap- 
plication, namely, that of Gladstone 
Wyllie & 00. was taken up and evidence 
was adduced in that case, The application 
was dismissed on the 31st iNlarch 1921. 
Messrs. Gladstone Wyllie & Co. have not 
taken any steps for setting aside that order. 

Subsequently on the 3rJ June the case 
in which the Petitioner was the applicant 
was taken up, and the Rent Controller 
held that no separate order was required 
in that case as it would be governed bv the 
order passed in the case instituted by 
Gladstone Wyllie & Co. 

It appears that tlie Rent Controller in- 
spected the premises, and u|K)n the evi- 
dence adduced.on behalf of Messrs. Glad- 


. GtADSTONB WyDLIB & Co. 

stone Wyllie & Co. , came io the conclusion 
that tlie premises w- as nothing but a w’ork- 
shop, that although there was a small 
building which might formerly have been 
used as a residence, there was no doubt 
that i( w^as ;i part of the Avorkshop, that 
the building w^as now quite uninhabitable 
and that long disuse had brought on its 
present condition. 

It is contended^before us by the learned 
Counsel on behalf of the Petifioner first, 
that under sec. 2, cl. (e) of Hie Rent A6t, 
the purpose for w+iich the premises wore 
let oui should be considered, secondly, 
that even if the place was !ct out for thv^ 
purposes of a workshop it comes within 
the definition of “ premises and that in 
nrfy case, if any portion of it w^as used as 
an office or dwelling-house, it wwld come 
within the said definition, and lastly that 
the Petitioner luad no opportunity of 
adducing evidence in the case instituted by 
him. 

Ro far as the second contention is con- 
cerned, namely, tliat a Avorksliop comes 
within the definition of “ premises under 
sec. 2 of the Act, it is to be observed that 
that section lays down that “premises" 
means any building or part of a building, 
or hut let separate for residential , «cbarit- 
able, educational or public purposes, or for 
the purposes of a shop or an office, in- 
cluding any land appertaining thereto and 
let therewith. * 

It is said that a “ workshop “ would 
come within the w-ord “ shop “ and we are 
referred to the Oxford Dictionary in sup- 
port of the contention that a shop means 
a^“ place, a house or building where goods 
are made or prepared for sale and sold." 
That is not how the expression “ shop ' 
is ordingrjly understood. But apart from 
that, the word “ shop," is defined in 
Wharton’s Law Lexicon as being a “ place 
where things are kept for sale.” Wo 
have been refeired to the case of Epsam 
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Gmnd Stand AssociaMj^- Limited; w Ei- 
1. Glarlce O'i. Biit il^eitis that iD that 
case the preihisoK were let out for the puT- 
poses of resideiu’.*' , and business also. T.he 
Defendant, his fiuiiily and servants had 
continually lived on the premises and theii 
residence was iji accordance with the terras 
of the lease. A portion of it was used as 
a public house. Bankes, Ij. J., obseWed . 
*’ The house was' dwelt in and it was let' 
to the Defendant for that prirpose. In the 
fullest sense it was a dwelling-house and 
none the less so hecause it was a public 
house.” 

All that the case establishes is that 
when premises are let out and occupied as 
a dwelling-house, the fact that a i>arl ot 
them is also used for some business does 
not prevent them from being a ‘‘ dwelling- 
house.” The learned Judge also observed 
that be could not accept the contention 
that because it was let for business pur- 
poses it could not be a dwelling-house 
within the Act. But there the busines'^ 
for which a portion of the house w’as used, 
was the business of a publican which is 
the sale of wines, spirits and beer. That 
case is no autlrority for holding that a 
workshop or factoiy^ comes within the 
definitiori of a “shop” or a “dwelling- 
house.” 

Withi regard to the first contention',' viz., 
the purpose for which the place was let 
out should be considered, it appears that 
in the present case the letting to Mr. 
Oarvis was for dwelling or for a factory. 
The Petitioner before us, the Indian Engi- 
neering and Motor '‘(Company, however, 
took a sub-lease in 10l9. There wsvs no 
drawn up, and there was merely ah 
of letters which, however; have 
produced. Mr. Ciarvis says : “I 
have sub-let the premises trom NOTember 
^19 ever since November 1919 they 
beeD using the place as thei# vt<wk- 

(X) 36 Dell. !*• B. 606. 


. Gmdstonb Wyllie & Co; - » " 

fifhop in the same manlier as they ar6 doing* 
ndw.’* He further states that negotia- 
tions about the lease to the Indian 
Engineering Company were made through 
one Mr. Mitter in October 1939, and that 
Mr. Mitter said that the . place was re- 
quired for their workshop. Other evidence 
was to the same effect and there is no 
doubt that at any rate since th<-> Petitioners 
obtained the lease for the purpkise of a 
workshop, they have used it as a'workshop- 

The fact that a room In the bungalow 
was used as an office does not, we think, 
bring the case within the word. “pre- 
mises.’* In a workshop or factory, a por- 
tion of it may be used for an office for 
supervising the work and keeping attend- 
ance registers, etc., and we do not think 
that the niere fact that the Engineer of the 
Company had a retiring room, or that a 
room was used for the purpose of an 
office connected - witli the wwkaliop 
brings the case within the word “pre- 
mises” as used in the Rent Act. It is 
clear that it was not let out to the Indian 
Engineering Company for the purpose of 
an office or for dwelling purposes. 

As regards the third contention, we are 
not satisfied that the Pciitioner has any 
reason for complaint. There is no sug- 
gestion that the Petitioners had any fur- 
ther evidence to adduce othol than the 
evidence adduced by Messrs. Gladstone 
Wyllie & Co., the Managing Agents of 
Mr. Garvis (the lessor of the Petitioners). 
As a matter of fact, Mr.* Garvis, Mr. 
Mitter, the Engineer of the Indian 
Engineering Company, and two of the 
Director of the Company were examined, 
in the case instituted liy Messrs. Gladstone 
Wyllie & Co. There was no petition 
made to the lower Court that the Peti- 
tioners had any other evidence to adduce : 
and no ground has b*oen takei^ before ns 
complaining of any exclusion of evidence, 
nor that the Petitioner ha4 b^n prejudiced' 



.Vot. XXVI.] THBi CALCUTTA ^BKLX NOTES,* 106 


Indian Enqinebbing and Motor Co.', Ld. ■ 

by anything done by the Bent Controller. 
On the contrary, one df the grounds in the 
petition to the Court is that the !^nt 
Controller had acted illegally and with 
irregularity in failing to consider the pur- 
pose for which -lO, Middle Bead was let 
out and the circumstances disclosed in the 
evidence. 

' In these circumstances, we think that 
the Enle must be discharged with costs, 
three gold mohurs to the Opposite Party, 
Nanda Lai and one gold mohur to Messrs. 
Gladstone Wyllie & Co. 

S. C. M. Rule discharged. 

PRIVT OOUNOIL. 

[ApFRAL ITBOU Bengad.] 


>. Gladstone Wyi^as 

/or theinselves. AmtHMough the Judi- 
cial Committee fVre cases, in 

their desire to avoid the multiplication or 
prolongation of proceedings , entertain in 
the first instance an application to sanction 
a cornpromise in which persons under dis- 
ability are interested, this) is not the 
regular and usual course. 

This matter arose upon a petition to 
approve of the compromise of an appeal, 
in which minors were interested. 

Mr, Dube for the Appellants. 

il/r. Raikes for the llcspondenta. 

Their Lobdbhips’ Judgment was deli- 
vered by 

Lord Buokmastkh. — ^Their Ijordships 
are unable to entertain this petition and 


Lord Bookmabteb. 
Lobd Dunedin. 
Lord Shaw. 

Sir John Edge. 
1921, 

19, April. 


Gobinda Chandra 
Pal (a Innatic), and 
ors., Appellants, 


EIailash Chandra 

, - r ’ Pal (deceased), and 
19, Apnl. 

Priv^f CouTwil — Practice-^ Appeal pending hefore 
the Privy Council -^Comp'omUe^ in which persona 
under disahUity are concerned^ application for ap* 
proval of^ should be moved before the High Court 
in India in the first instance. 

In all cases where it is desired to bind 
persom under d^ability by a compronme 
which is proposed to be entered into in an 
appeal pending before the Judicial Com- 


mittee, it is of the utmost importance that 
there should be a clear expression of opi- 
nion by the proper Court in India that 
mich compromise is a beneficial one for 
these persons. Such a question is essen- 
tially arid, necessarily the proper subject 
for consideratdon of the Courts in India, 
who are in a position to institute the in- 


quiries^, to ask the-questions and to obtain 
the niforination^ which must always be 
f squired hefpfC sanctioning proceedings on 
behalf of . persons wkh are unable to assent 


legret that a procedure should have been 
adopted by the High Court which will 
delay the ultimate judgment and increase 
the expense. In truth, their Lordshipii 
are not in a position to decide whether the 
terms* of compromise which they are 
asked to sanction are beneficLal to the 
parties 'vvrho are under a disability, nor can 
Counsel who appeared before them give 
them the requisite assurance •that they 
have been able to investigate all material 
matters, and that the Board can safely 
act in making the desired order. All such 
questions Are essentially and necessarily 
the proper subject for consideration of the 
Courts in India, who are in a position to 
institute the enquiries, to ask the ques- 
tions, and to obtain the information which 
must always be required before sanction- 
ing proceedings on behalf# of people who 
are unable to assent fdr themselves. Tn 
rare cases it may be possible that this 
could be done here, and in their Lordships’ 
desire to avoid the multiplication or pro- 
longation of jprgceedings, they may occa- 
sionally accept the burded, as was dono in 
the case ot-Sahinhai y* Shrinibai (1), but 
U) L. E.47 1. A.88(191«), 
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this is not the regular and usual course, 
and in this case they are unable to adopt 
it. In all cases wliere it is desired to 
bind persons under disability by a com- 
jiromiae, it is of the utmost importance 
that there should be a clear expression of 
opinion hy the proper Court in India that 
such compromise is a beneficial one for 
tliose persons. » 

The petition must stand over unlit tlie 
proper certificate has been obtained from 
the High C'ourt, . 

Solicitor : Mr. ,T. L. Wilson for the 
Appellants. 

Solicitors: Messrs. Barrow, Royers ami 
Neville for the Eespondenls. 

K. M. P, 

PRIVT COUNCIL 
[Appbal frok Madras.] 

Lord Buckmabtbil * 

Lord Donedin. 

Lord Shaw. 

Sir John Edge. 

Mr. Aicebr Ali. 

1921, 

Heard, 15 and 

17, February. 

Judgment, 16, March. 

pHlayam of Kanniuadt\ whether inalienable — 
Palayanis, originallj/ held on milUart/ 'tenure, which 
woe aboHshed-^IWayagars cofUinued as zamindars 
^Rights of Palagagan^inth whom tenure not per- 
manently settled— Abolition of police duties of 
tamindars — Effect, to make palMyam alienable. 

Where lands in British India are held 
On military service tenure, thcr^ is good 
reason for holding ^fhat no one of the sue- 
eegsive tenants could deal with the land 
so as to deprive the next holder of the 
source from which his duties might be 
discharged. 

NaRAGUNTY IJUCUMRDAVAMfAH l\ YeN- 
GAMA Naidoo ('2) /ol/ott’cd.. 

(2) 9 M. T. A. 06 (XSai). 


Held — That it may be accepted as a fact 
that the palayam of Kannivadi was, ori^ 
ginally held on ^nilitary tenure and subject 
to the payment of a tribute to the para- 
mount power, but that the tenure of 
military service under which the palayam 
had been held was abolished and deter- 
mined by the proclamation of the 1st 
Ilccember 1801 issued by the Governor of 
Madras in Council. . • 

That the jjalayam was not permanently 
settled under Reg. XXV of 1902 before 
1895 (when it was mortgaged by the 
holder for the time being) ; but that did not 
take away from the former owner any 
rights he then had — tJie only difference 
between a pollmn or zamindari which^is^ 
permanently settled and one that wf^at^ 
being that in the former the Government 
is precluded for ever from raising the 
revenue and in the latter the Government 
may or tnay not have that power. 

Thai the conditions in certain sanads 
granted to the Palayagars of Kannivadi 
by which the Palaijagar was bound to 
protect the inhabitants by preventing , ns 
far as might he in the power of the 
Palayagar^ robberies^ depredations, etc.., in 
their properties, to deliver up persons 
guilty of murder and not to give shelter 
to deserters and to apprehend and deliver 
them to the Collector, wdre similar to the 
duties which all landholders and zamin- 
dars in British India have to perform. 
But that even if it were possible to infer 
from these sanads that the Palayam of 
Kannivadi was then held on a tenure of 
rendering, police duties to the Stated the 
police duties of zamindars in that part of 
the country were abolished in 1816 by tfie 
Government of Madras. » 

Held, . therefore, thal the Palayam of 

Kannicadi was not inalienahie in 1895 m 

♦ 

This was ail aj^al -from a decree,' 
dated the ISth February jisiS, ot the High 


Malatandi 

APPATAiiiAMI 

Naiokkb, 

Appellant, 

V. 

Tbb Midnapom 
Zamindaby Oo., 
Ld., Respondents. 
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Court of Madras, which reversed a decree, 
dated the 11th September 191G, of the 
District .Tudge^of Madura. • 

The facts of the case will appear from 
the judgment. 

Mr. A. M. Dunne, K. C. (with Mr. K. 
V. L. Narasimham) for the Appellant. — 
This is an unsettled palayam. In The 
Collector of Trichinopoly v. Lckhamani 
(3),’ it was held that there is no difference 
between a settled and an unsettled Pala- 
yam. This was a serA'ice palayam and so 
nusettled one. It has been settled since 
(ifc 1905). 

Reg. XXV of 1802. 

The tenure was the same after 1800 as 
before although the Government might 
have changed it. This is the conclusion 
that the trial Court comes (o. 

Reads High Court Judgment dealing 
with Reg. XXXT of 1802. The Collector 
of Trichinopoly v. Lekhamani (3), Chauki 
Gounden v. V enkaiaramanier (4) and 
Lekkamani v. Hanga Kristna (-5). 

fliORD Huckmaster. — The duty you 
wish to set up is that of a military 
chieftain, whose duty is to surround him- 
self with men. The time for thSi is long 
gone by.] 

The object is merely to establish the 
nature of tenure. As in Ghatwali, where 
the tenure is established that sheAVR- that 
the succession is to go to some person in 
a certain manner. 

[Lord Dunedin. — Maync, sec. 338.] 

Refers to the notification by Govern- 
ment. 

[Their Lordships said they would cop,- 
sider it unnecessary to call on the Re- 
spondents.] 

Mr. L. DeGruyther, K. C. (with Mr. 
Kenworthy, Brown) for the Respondents 
were not celled open. 

(H) l.R. .U.A.*82as74>. 

(4) 51t. H. C.20S|S870). 

(8) 6li[.B. C.a08(ii871). 


Their Lordships’ Judgment was deli- 
vered by 

Sib .ioHN Kdoe. — This is an appeal 
from a decree, dated the 18th February 
1918, of the High Court at Madras, which 
reversed a decree, dated the llth Septem- 
ber 1916, of the District Judge of M 0 ( 111111 :, 

The suit jn which this appeal has arisen 
W’os brought to obtain so far as is now 
material, against the ^fidnapore Zamin- 
dari Company, Limited, hereinafter re- 
ferred to as the Respondent Company, a 
deci>ee for possession of the properties 
specified in Schedules A and C of the 
plaint, and for mesne profits. The pro- 
perties claimed were villages of the 
Palayam of Kannivadi. The suit was 
brought* by two brothers, sons liy 
different wives of the late Malayandi 
Appaya Naicker, a Hindu, one of whom 
only could have obtained a decree if their 
case had been proved. The first Plaintiff 
on the/ecord was Malayandi Appayasami 
Naicker, who was the son of Malayandi 
Appaya Naicker by his first or senior 
wife; he is the Appellant here, and 
will be hereafter referred tq as the 
Appellant. The seepnd Plaintiff on 
the record was the son ‘of Malayandi 
Appaya Naicker by his second or junior* 
wife, and is, by date of birth Ihe elder of 
the two brothers. They were obviously 
joined as Plaintiffs, ow\pg to some doubt 
as to which of them w'as entitled, on the 
death of their father in 1911, to succeed 
to the Palayam by the custom of primo- 
geniture applicable in th* ^family. The 
second Plaintiff did not •appear and was 
not reprssefited in the High Court, and he 
is not a party to this appeal, so need not 
again be referred to. 

In the plaint it was alleged that the 
Palayam of Kannivadi is an ancient im- 
partible Palayam, descendible to a single 
heir according to the custom of primogeni- 
ture ; th%t thsTalayam was confeixed as a 
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Axilitary fief by a Nayak Ruler of Madura 
about A.i). 150() upon an anceator <rf the 
Appellant who was placed in charge of one 
of the principal bastions of ISfadura Port ; 
that the Paliivafjar was' by virtue of the 
tenure liable to be called upon to render 
military service by ifiunishing men and 
other aid, and for police dixies and to 
pay annual tribute to the State ; Ih^t the 
Palayam continued»to be held by the Ap- 
pellant’s family under the same condi- 
tions of leniire and service after the as- 
sumption of Ihe fiindigul country by the 
British; and “That the said Kannivadi 
Palayam is inalienable beyond the life of 
the Palayagar for the time being, both by 
reason of t he tenure and according to the 
ctislorn of the family, which custom came 
Jtito existence in consequence of the 
character of the tenure.” 

Briefly staled, the connection of the Re- 
spfmdent Company with the I’alayam of 
Kivnnivadi according to the allegalbus in 
plaint is as follows : — ^The grandfather 
and father of the Appellant in mort- 
gaged the Palayam to the Commercial 
Bank, Tiimitod, of Madras, in rc8i)ect of 
<iebts of theii’s which were not binding iiiwn 
the Appellant or upon the T’alayarn ; on that 
fnortgage the Bank obtained a decree, and 
in execution of that decree, brought the 
Palayam to sale at auction, ‘and .at the 
sales purchased the estate in 1900, mid on 
the 8th January f909, conveyed all their- 
rights under the decree and under the 
Junction sales to the Respondent I'om- 
psuiy, who hnvf since then bet-n in pos- 
session. 

Various other matters Avere •alleged in 
the plaint as to which no arguments were 
addressed to their Jjordships hy cither 
Aide. ' 

The Resjxmdent Company in theu* 
written statement admitted that the 
Zam-indari of Kannivadi was at the time of 
the sale tq the Bank impartible and was 


descendible to a single heir according to 
the custom of primogenkure, but they de- 
nied that it had been conferred upon an 
ancestor of the Appellant ‘ ‘ for being in 
charge of a bastion of the Madura Fort;” 
denied that th© estate had been grantjed 
or w'as ever held subject to any obligation 
of rendering military or police service,, 
or was inalienable, or that the Zamindar 
had ever held any office by virtue of which 
he was under any obligation to perform 
military or police duties; denied that 
there is any family custom or anything in 
the tenure of the Kannivadi Zamindari 
which rendered it inalienable beyond the 
life of the Palayagar, and alleged that in 
law the Zamindar for the time being of 
the Kannivadi Zamindari always posses- 
sed an absolute interest in it w'ith full 
poAvers of alienation. The Respondent 
Company in their Avritten statement 
pleaded several other matters, which in 
the view that their Tiordships take of the 
case are not now necessary to be con- 
sidered. 

There Avere 27 issues fixed for the trial 
of the suit, but in their Lordships’ opi- 
nion, th# tenth issue was in the circum- 
stances that ujxin which the decision of 
this appeal depends. It was : — “ X. 
Whether the plaint mentioned Zamindari 
is inalienable either by custom or by 
Aurlue of its tenure?” If it was not in- 
alienable either by custom or by reaaon of 
its tenure the Palayagar for the time was 
entitled to mortgage or to transfer ab- 
solutely ftA'ery village in the Palayam ac- 
cording to his pleasure. That is the re- 
sidt 01 the decisions of the Board in cases 
of impartible estates in India Avhich de- 
scend according to a custom of primogeni- 
ture. Until the law on this subject' was 
placed by decisions of the Board beyon<^ 
a doubt there was a current of judicial 
decisions in the Presidency of Ma^as to 
the effect that a holder of an impartible 
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estate which descended by a rule of pri- 
mogeniture oould not transfer except for 
his own lifetime any part of the estate 
unless possibly for necessilv. * 

The suit was tried by the District 
Judge of Madura. The District Judges 
.states in his judgment that : — 

“ The Plaintiffs base their case not on 
^custom but on the military and police nature 
of the tenure and rely on the decision in 
Sartaj Kuari v. Deoraj Kvarl (i) to »estab- 
lish that if such is its tenure it (the 
estate) is inalienable .... A distinction is 
also sought to be drawn between the present 
case and others in that in them there was* a 
Permanent Settlement, whereas in the pre- 
sent case the estate was an unsettled 
Palayam till the Bank obtained a Perma- 
nent Sannad in ld05 from the Government.'' 

The District Judge, after an elaborate 
consideration of all tlie liisiorical retVr- 
ences to the family to which llie. A[)i>ellant 
here belonged, and of r(‘])oiis and ])roceed- 
ings of Officers of tlie Government, came 
to the conclusion that- the ralavam of 
Kannivadi was held down to 1810 for* 
]X)lice as W'ell as military service, and* 
that although by 1816 the (Jovernment 
had removed from the l^alayagar the duty 
of police services, tlie Government had not 
by the grant of a Zamindari sannad al- 
tered the tenure Iiy which the Palayam 
w^as held. His final conclusion on the 
tenth Issue is thus expressed : — “ It 
seems to me, therefore, that as I have 
held the Palayam to have lieen held on a. 
military and karal (Police) tenure, that as 
it had never been settled and as there was 
no express putting an fend to the military 
liabilities, the estate must be held to have 
been held on the ,old tenurfe up to the 
grant of the sannad in 1905 to the* 
Bank, and that therefore up to that date 
the estate was inalienable. This is my 
finding on issue 10.’* The. District Judge 
made decree in favour of tlie Appellant 

(1) I^^a. R. 10 All. 272, 288 (1888). 


here, against tl0 Bespondent Comimny. 
Prom that decree the Respondeat Com- 
pany appealed to the High Coui*t tt 
Madras. 

The High Court in dealing wiih the 
appeal considered separately the question 
as to whether the Palayam of Kannivadi 
w'as held on military service tenure, and 
the, question as to whether it was hold on 
a tenure of performing for the State police 
duties. Theirt lordships will adopt the 
same course in dealing with this appeal. 
The learned Judges in their judgment re- 
ferred to ihe •fact that the Board in 
NGTaffunty Luchin cduvamah v. VengaiM 
Naidoo (2) wliicli related lo tlie Naragunty 
Palayam in the District of Chittore in the 
^Presidency of Madras, had accepted as 
correct the explanation in Wilson’s 
Glossary tliat Palayagars were originally 
I)ettv CJiieflains occupying usually tracts 
of liills or forest country subject lo pay 
tribute and service to the paramount 
Stat(‘, but seldom paying either, and more 
or less independent; but as having at 
present, since the subjugation of the 
country by the East India Company, sub- 
sided into peaceable landholders. With 
reference to that descrijition the learned 
Judges found th^^t : — “ There can be no 
doubt that Kannivadi W'as a Palayam of 
this nature.” It has not been suggested 
at the hearing of this appeal that that 
conclusion of ihe High Court was not cor- 
rect. The High Couii) do not state when 
the Palayam of Kannivadi was first 
granted to an ancestor of the Appellant ; 
tliere was not qn the record any reliable 
evidence on thjit jfeint, but they obviously 
and rightly considered that the grant had 
•been made before Dindigul, in which 
District Kannivadi is situated, was ceded 
to the East India Company by the Treaty 
of Seringapatam, 1792. 

It may be accepted as a fact that the 
(2) 9 M. I. A. 66 (1861). . 
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Palayam of Kannivacli was originally held 
on ipilitary service I enure and subject 
to the payment of a tribufe to the para- 
f mouT]tt power. Whei(‘ hinds in British 
India are held on miliiary service tenure, 
there is good reason for liolding that “ no 
one of tlie successive tc‘nants could deal 
with the land so as to deprive the .next 
holder of the source from which his duties 
might be discliarg(‘d.” (See Mayne’s 
Hindu Law, |)ara. H37). •“A Palayam 
is in the nature of a Baj, it may belong 
to an undivided family, but it is not the 
subj(*ct of j)artjtion ; it can*l)e held by only 
one member of the family at a time.’* 
(See ihe Naraguniy case (2) eiied abovch 
The question, so far as it depends on mili- 
tary sei'vice' tenure is concerned, is — Did 
the .Palayam continue to be held on mili- 
tary service iemire when the mortgage to 
the Bank was made in IBOoV I’he High 
Court held that ihe military service of 
Palayagars of the l^Tadura aiul Tinncvelly 
Districts was abolished in J801 ))y the 
Proclamation of tlie 1st December IBOl, 
of Lord (dive, Governor in (Council. 

On the 2nd October 1799, in con- 
sequence of a rebellion which had been 
fomented and supported by Palayagars of 
the Tinnevelly District^ Major Banner- 
man, as •Military Commandant of the 
Southern Detachment, had been obliged to 
issue a Proclamation to the Palayagars, 
landholders and inhabitants of the Tinne- 
velly District, ordering the Palayagars to 
destroy all forts in their Palayams and to 
deliver all guns, gingal pieces, firelocks, 
matchlocks and pikes in i^heir possession, 
or in the possession of ahy pf tlie inhabit-* 
ante, to the Military Dotachmeiils sent to 
receive them. The Court of Directors in 
their letter ^of 11th Eebrnary 1801, to Fort 
St. (the Government of Madras), 

sanction^ the gradual introduction of a 
perttpent land settlement in the .Presi- 
de) 9M, I. A. 66 (1861). 


dency, but laid down that it was of first 
imporlance that ‘‘all subordinate mili- 
tary eslablishments should be annihilated 
within the Jimits subject to the Dominions 
of I he Company. ' ’ That must have meant 
•that military service tenures should be 
abolished in the. Districts subordinate to 
Fort SI. George. 

In consequence of I hose orders of the * 
Uih February ]80l, Lord Clive, Governor 
in Council, issued the Proclamation of the 
1st December 1801, wliicli was addressed 
lo the Palayagars of the ]\Iadiuu and 
Tinnevelly Districts. That proclamation 
r(dcjTed lo a proclamation of the 9lh De- 
cember 1799, ot‘ the Governor in (Council 
of Fort St. George addressed to ihe Pala- 
A agars of Tinnevelly and to. a rebellion 
excilcd and maifdained in arms by T»ala- 
yugai's oJ Panchalam Kurishi and of Viru- 
pakshi and by the Sherogars of Sivaganga. 
The following paragraphs' of the Proda-' 
mat ion o[ the Ist December 18()L show' 
vlearlv what the Government of Fort St. 
Xieorge intended. 

Wherefore, the Right Honourable Edward 
Lord Clive, Governor in Council, aforesaid, 
with the view of preventing the recurrence 
of the. fatal evils which have attended the 
possession of arms by the Palayagars and 
bhorogars of the southern provinces and with 
the \ lew also of enforoinff the conditions of 
tJic Proclamation published by Major Ban- 
nerraan on the. 2nd October 1799, formally . 
announces to the Palayagars, Sherogars and 
inhabitants of the southern provinces the 
positive deteirmination of His Lordship in 
Council to suppress the use and exercise of 
all weapons of offence with the exception of 
such as shall be authorised by the British 
Clovernraent.* 

The military service heretofore rendered 
hy the Palayagars and Sherogars having 
been suppressed and the Company having in 
consequence charged itself with the protec- 
tion and defence of the Palayagar countrieh. 
the possession of fire arms and weapons of 
oftence. is manifestly become nnnecessary to 
tlie safety of people. The Right Spnourable 
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the* Governor in Council therefore orders and 
directs' all persons possessed of arms in the 
provinces of Dindigul, Tinncvelly, Ramnad- 
puram,'Sivaganga, and Madura* to deliver 
the said arms consisting of muskets, match- 
locks, pikes (to ?) Lieutenant-Colonel 
Agnew, the Officer now commanding the 
forces in those provinces. 

It is unnecessary assure the people of 
the southern provinces that the Right 
Honourable the Governor in Council in the* 
determination of carrying this resolution into 
effect can be governed by no other rnotivies 
than those connected with the sacred duty of 
providing! for the permanent tranquility of 
those countries. His Lordship disclaims 
every wish of subjecting the chiefs and here- 
ditary landlords to any humiliation, but the 
discontinuance of thvei general use of arms 
according to the prevailing habits of those 
countries being indispensably necessary to 
the preservation of peace and to the restora- 
tion of prosperity, the Governor in Council 
hopes that the chieftains will with cheerful- 
ness sacrifice a custom now become useless 
to the attainment of those iinix^rtant 
objects. 

With a view therefore of tempering the 
execution of their general resolution with as 
great a degree of attention as may be practi- 
cable to the hereditary cusUnns and to the 
personal feelings of the cheiftains, the Right 
Honourable Lord Clive, Governor in Council 
aforesaid, hereby authorises each Palayagar 
or Zamindar to retain a certain numb<eir of 
peons carrying pikes for the purpose of main- 
laihing tlfe pomp and state heretofore at- 
tached to the persorts of the said Palayagars. 
But the said number of authorised pikemen 
shall be fixed and shall continue to be limited 
for the better execution of this intention, the 
said number of pikeipen shall be determined 
by the Governor in Council of Fort St. George 
upon the representation of the sev.eral Pala- 
yagara transmitted through the I'egular 
channel of the Company's Collector, after 
proclamation of the number so fixed, the 
names of the said pikemen shall bie. registered 
in the public cuteberry of the Collector, and 
the pikes shall in like manner be. publicly 
8tami>ed By the Collector with a mark bear- 
ing .the sanction of the British Guvernmenti 

In' tlie cOhfid^t expectation "of reclaim- 


ing the people of the southern provinces 
from the habit of predatory warfare and in 
the hope of inducing them to resume the arts 
of peace and agriculture, the Right Honour- 
able Edward Lord Clive, Qoviernor in Council 
of Fort Saint George^aforesaid, announces to 
the Palayagars and to all the inhabitants of 
their Palayanis that it is the intention of 
British Government to establish a perma- 
nent assessment of revenue on the lands of 
the Palayams iii>un the principles of Zamin- 
dari tenures, which assessment being once 
fixed shall be liable to no change in any 
time to come, that the Palayagars becoming 
by these means Zemindars of their hereditary 
estates will be exempted from all military 
service and that the possiesaions of their 
ancesto>rs will be secured to them under the 
operation of limitexl and defined laws to be 
printed and published as well for the pur- 
pose of restraining its own officers to the re- 
gulations and ordinances of the Governiment 
as of securing to the people their property, 
their lives and their religious usages of their 
respective castes.” 

It appears to their Lordships that by 
► that Proclamation military service tenures 
in the districts to which the Proclamation, 
applied were abolished whether the Pala- 
yagars obtained a permanent assessment 
sannad or not..- 

Poliowing upon the Proclamation ot the 
1st December 1801, came Reg. ’XXV of 
180*2, under which a f)crmanent settle- 
ment so far, if at all, as it has any bear- 
ing on this case was made with the Bank, 
and an Istimvari Sannad was granted to 
the Bank on the 29tli September 1906. 
I’lie Palayam estate had not been previous- 
ly settled. The ^Palayagars generally, in- 
clhding the Pahiydlgar of Kannivadi, re- 
-fused to accept Istimvari sannads, and 
when the Palayagar of Kannivadi, for the 
time being was willing to accept a sannad 
the Government refused in 1883 to grant 
him one. There .can be little dnubfc that 
tliat refusal to grant liim a sarinarfl .was 
out of consideration for the family, as it 
was generally believed (hat it was more 
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difficult for a creditor to bring to sale un- 
settled Palayama than Palayara estates 
which were held under an Istimvari 
Settlement sannad. It appears to their 
Lordships that Keg. XXV of 1802 does not 
affect the question as to whether in 1895 
the Palayam of Kannivadi was alienable 
or not'. The Board decided in the 
Marmigapuri case \The Collector’ of 
Trichinopoly v. Lehkani^ni (3)] , that 
the affirmative words of the 2nd section of 
Reg. XXV of 1802, “ That in consequence 
of the assessment the proprietary right of 
tlie soil shall become vested in zemindars, 
etc. , did not either give to or take away 
from the former owners of lands not per- 
manently settled, any rights which they 
then had. It (a settlement under that 
Regulation) merely vested in all zamin- 
d.-rs an hereditary right at a fixed revenue 
upon the conclusion of the permanent 
settlement W'ith them ’ ’ Murangapuri 
case (3). In that case the Board approv- 
ed of the opinion expressed by the High 
Court of Madras : “ That the existence of 
a proprietary estate in lolliams or other 
lands not permanently assessed, and the 
tenure by which it has been held, are, in 
oiir opinion, matters judicially determm- 
able on legal evidence, just as the right to 
any other property” (p. 312). In the 
same case the Board hold that: “'Tlie 
only difference between a polliam or 
zamindari which is permanently settled 
and one that is not, is that, in the former, 
the Government is precluded for ever from 
raising the revenue; and, in the latter, 
the Government may dr may not have 
that povyer” (p. 313).' In the present 
case the learned Judges of the High Court' 
held the tenure of military service 
undisr.* which the Palayam of Kannivadi 
had held, had been abolished and 

^j^OdifiedJ^y the Proclamation of the 1st 

(3) L. B. 1 1. A. 282 at pp. 290, 312, 818 
(1874). 


December 1801, and with that decision 
their Lordships have agreed. 

It remains to be considered whether the • 
Palayam of Kannivadi was held under a 
^ tenure of the Palayagar rendering police, 
service to the State. The best and most 
reliable evidence that the Palayam was 
held on police service' tenurp would be a 
sannad showing that it was so held. Only 
two sannads which were granted to any 
Palayagar of Kannivadi have been brought 
to the attention of this Board. They are 
sannads which were granted respectively 
on the 13th July 1797, for the Fasli year 
1207, and the 13th July 1800, for the Fasli 
year 1200 (?) to Appaya Naicker, the then 
Palayagar. There is nothing in either of 
those sannads from which their Jx>rdships 
can infer that the Palayam of Kannivadi 
was held on a tenure of rendering police 
duties to the State. The conditions in 
those sannads by which the Palayagar was 
■bound to protect the inhabitants by pre- 
venting as far as might be in the power of 
the Palayagar robberies, depredations, 
etc., in their properties; to deliver up 
persons guilty of murder ; and not to give 
shelter to deserters, and to apprehend and 
deliver them to the Collector are similar 
to the duties which all landholders and 
zamindars in British India have to per- 
form. Even if it were possible to infer 
from those sannads that the Palayam of 
Kannivadi was then held on a tenure of 
rendering police duties to the State, the 
police duties of zamindars in that part of 
the country were ‘abolished in 1816 by the 
Government of Madras. 

Their Lordships hold that in 1896 the 
Palayam of Kannivadi was not inalien- 
able, and that the then Palayagar bad 
power to alienate it to suit his own pur- . 
))oses, and they will humbly advise .His 
Majesty that this appeal should be dis- 
missed with costs. 

R. M. P. 'Appe^>diitmiated,^ 
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Willf execution ofr^Dnty of Judge in weighing 
evidmoe Positive [teetimony when to he discount- 
ed on the ground of suspicion^ Application of the 
rule when will not inofficious^ Propriety of rejecting 
evidence of witness m the ground of prosecution 
on criminal charge which resulted in acquittal — 
Handwriting how to be proved, comparison of hand- 
writing and evidentiary value thereof-^ Expert, 
testimony of, value of 

Where a Will is prepared under cir- 
cumslanccs which raise a well-grounded 
suspicion that it does not express the mind 
of the testator the Court ought not to pro- 
nounce in favour of it unless the suspicion 
is removed, but this suspicion must be one 
inherent in the transaction itself arul not 
the doubt that may arise from a conflict of 
testimony which becomes apparent on an 
investigation of the transaction. 

In order to prevail against positive evi- 
dence adduced in support of a Will the im- 
probability must be clear and cogent and 
must approach very nearly to, if it did riot 
altogether constitute, an impossibility. 

In the case of a Will, reasonable, natural 
and proper in its terms, it is not in accord- 
ance with sound rules of construction to 
apply to it those canons which demand a 
rigorotis scrutiny of documents of which 
the opposite can be said, namely, that 
they ate unnatural, unreasonable or tinged 
with impfoprieiy. 

In climating the value of the evidence 
given by a, witness the elementary prin- 
ciple must not^ be overlooked that where 
there, has been an acquittal the acquittal 
is conclusive and it &ould be a very danger- 


ous principle t& adopt to regard a judg* 
ment of not guilty as noh fully establishing 
the innocence of the person to whom 
relates . 

The ordinary methods of proving hand- 
writing are (1) by calling , as a witness a 
persoy who wrote the document or saw it 
written or who is qualified to express an 
opinion as to the handwriting by virtue of 
sec. 47 of the Evidence Act, (3) by a com- 
parison of handwriting as provided in sec. 
78 of the Evidence Aft, and (3) by the 
admission of the person against whom the 
document is tendered. In applying the 
provision of sec. 73 of*the Evidence^ Act, 
it is important not to lose sight of its exact 
terms. It does not sanction the compari- 
son of any two documents hut requires 
that the writing with which the comparison 
is to bh made, or the standard writing as 
it may be called, shall be admitted or 
proved io have been written by the person 
io whom it is attributed and next the 
writing to be compared with the standard, 
or in^other words, the disputed writing, 
must purport to have been written by the 
same person, that is to say, the writing 
itself must state or indicate that it was 
written by that person. 

A comparison of handwriting is at all 
times, as a mode of proof, hazardous and in- 
conclusive, and especially when it is made 
by one not^conversant with thd subject and 
without such guidance as might be derived 
from the arguments of Counsel and the 
evidence of experts. A comparison of 
writings has consequently been deemed a 
mode of ascertaining the truth which ought 
to be used with very great caution. • 

Although from the dissimilarity of 
signatures a Court may legitimately 
draw the inference that a particular 
signature is not genuine because it varies 
from an admittedly genuine signature, yet 
resemblance of two signatures affords no 
safe foundation that one of thm *9 
genuine. 


14 
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' 'This was an app9|^ against the . decree 
of G. N. Eay, Esq., District Judge of 
Zillsdr Hooghly, dated the 10th. of Septem- 
her 1919. 

The facts of the case will appear from 
the judgment. 

Bahus Rdm Chandra Mozumdar, Mon- 
motiui Nath Mukherjee, Satindra Nath 
MiMicrjcc and Bama Prosad'Mukherjes 
for the Appellant. 

Dr. Dwarka Nath Mitter and Babu 
Debendra Nath Mondal for the Eespon- 
dent. 

The .TrooMENT of the Oot’rt was as 
follows : — 

M 00 KF.R.TER, J. — The subject-matter of 
the litigation which has resulted. in ihis 
appeal is the estate left by one llajani 
Moni aliaa Rajanibala Dasi, a Hindu lady 
who died on the 2l8t March 1917. She 
left a son Nitai, a grandson Anil by a pre- 
deceased son, and three married daughters. 
The relationship of the several members 
of the family is indicated on tlie following 
genealogical table ; — 

Rnjaiilninni or Rnjtinl Ri<la 
" M. Ablnash ChauUru Oho«e 

• I 

1 \ I ■ I 

Batlsh Nitai Haplbala Knllbula Prohnaini 

rimndra Chandra jtf. Nagcndrn M. Kriahan M. 8a*30Bwar' 

Gboaa Ghoae Nath Paul Chandra Paul 

Died lOOC ChoBo 

W. Sarojtni 
(Propounder) 

Anil ChAndra Ghoae 

The case for the Appellant is tliat three 
days before her deaCli, Rajanimani made a 
testamentary disposition of her properties. 
On the 25th Angust 1917, an application 
for pBobate w'as Ipdged in the Court of the 
District Deleg^e ,by the presertt Appel- 
lant Sarojini, the widowed daughter jin-law 
of the deceased, but it was returned as ob- 
jection was filed. An application for 
letters of administration with a copy of 
ihe Will annexed was consequently pre- 
sented to the District Jndge on the 12th 
October 1917. Objection was thereupon 
lodg^ on the 22nd January 1918 by the 


Respondent Haridas Ghose on the allega- 
tion that he had, on the 28th May 1917, 
acquired title to the estate left by Rajani- 
mani, by purchase from her son Nitai 
Chandra Ghose who had succeeded theretq 
as the heir-at-law. Thus emerged the 
question in controversy between the 
parties, namely, whether the Will alleged 
to have been -executed by Rajanimani on 
the 1 8th March 1917, is or is not genuine. 
The District Judge has come to the con- 
clusion that the Will propounded was nol! 
duly executed. On the present appeal the 
correctness of this view has been im- 
peached on behalf of the propounder. 

The preamble to the Will recites that 
the testatrix had been in failing health for 
some time and had come to the residence 
of his second son-in-law Krishna Chandra 
(II lose at Baranagar in the northern 
suburbs of Calcutta. The first clause 
enumerates the relations of the testatrix 
as set out in the genealogical table. 
The second clause states that her surviving 
son Nitai Chandra Ghose had taken to 
evil ways and that she had consequently 
decided not to leave him any portion of her 
estate but that if he left any son or sons 
of good character, the said grandson or 
grandsons would, after attainment of 
majority, lie competent to possess and 
enjoy the property according to the terms 
of the Will. The third clause gives a 
description of her properties, namely, two 
houses in Calcutta, one purchased with 
her own money, the other obtained by 
virtue of d deed of gift from her mother- 
in-law. The fourth clause provides for 
maintenance allowance to an aunt-in-law 
dependent upon her. The fifth clause 
gives a monthly allowance to her soli 
Nitai, her grandson Anil and to her- ilitee • 
married daughters. The sixth clause pro: 
vides for the performance of her Sradh 
from the sale proceeds lof her.’omf^entis^ 
the surplus to he fakra by her soh Nttehr 
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Th^ seventh clause gives one-half of her 
property to her grandson Anil and the 
other half to the son or sons that might be 
born of the loins of her son Nitai. The 
eighth paragraph makes the various sums, 
payable as maintenance, a charge on the 
estate. The ninth clause contains mis- 
cellaneous directions. There can be little 
doubt ‘that the primary object of the 
testatrix was to keep her property out of 
the hands of her son who had taken to 
drink and women at an early age, and had 
in 1912 become involved in a shooting case. 

There are six attesting witnesses to the 
Will including the scribe. All of them 
havo been examined. The evidence of 
Babu Jyotish Chandra Hazra, a Vakil of 
this Courtl who is related to the family and 
was consulted by the lady as to a possible 
testamentary disposition, lias also been 
recorded. The District Judge has stated 
that he believed in full the evidence, of 
Babu Jyotish Cliandra Hazra. That evi- 
dence shows that the lady sent for him 
and requested him to draft a. Will, so that 
Nitai might not be able to destroy the 
estate. She said that she had two houses 
in Calcutta and that she wished to leave 
one half to the son of liis predeceased son 
and the other half to the son of Nitai, if 
one should be born. She also desired tO 
provide sn^all monthly annuities for her 
aunt and her married daughters. Jyotish 
Babu thereupon told the lady that such a 
Will, leaving something to an unborn per- 
son, was not possible, but that as the law 
might soon he altered by a Bill already 
introduced^ into the Council, ehe could 
make the Will she desired after the law 
bad been changed. This Bill as we know 
Was passed on the 28th September 1916, 
and was placed on the statute book as Act 
XV of 1916. Jyotish Babu further staled 
that be met Krishna Chandra Ghose, the 
6on'*in4aw of the la^y, after the law had 
been altered^ and told him to inform her 


that she could the^ /make the Will she 
wanted. Some time Afterwards, Krishna 
Chandra came to the house of Jyotish Babu 
at Bhowanipore, told him tliat the lady 
was ^ery ill at Baranagar and requested 
him to draft a Will. Jyotish Babu told 
Krishna Chandra that he was occupied 
with examination work *and could not 
afford time to see tlie lady for the next ten 
or fifteen days. Upon this evidence, 
strengthened by that of Dr. ( jokul (Jhandra 
Dhar, there is no room for doubt that 
before September 19ier, the lady had in- 
tended to make a testamentary disposi- 
tion of her properties so as to exclude her 
son from the inheritance, and that she re- 
tained such intention as late as the end 
of February or the beginning of March 
1917 after she had removed from her resi- 
dence in British Chandernagore to the 
house of her second son-in-law at Bara- 
nagar. The question has accordingly to 
be faced, whether she did in fact carry out 
her intention by means of the document 
under consideration. Her son-in-law 
Krishna Chandra Ghose who holds an im- 
portant position in a mercantile firm and 
who takes no benefit under’ the Will, 
unless indeed the anmijty of Es.’ 2 a 
month in favour of his wife can be re- 
garded as such, has been examined and 
cross-examined at considerable length. 
He corroborates the narrative of Babu 
Jyotish Chandra Hazi^a in every material 
particular and adds that his mother-in- 
law repeatedly expressed a wish to make 
a Will in view of the conduct and charac- 
ter of h$r son Nitai. ^Oif the refusal of 
Jyotish Babu, he went to Narayan Chan- 
dra Chatterjee a pleader of Baranagar, 
now dead, who expressed his inability to 
come on the Sunday, on which the Will 
was made. Thereupon a neighbour Adhar 
Chandra Ghose, a trader in rice, offered to 
secure this services of a deed-writer Nanda 
Lai Das, who was kndwn to him. Krishna 
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Chandra accordingly took Nanda Lai to 
hia mother-in-law who gave hm instruc- 
tions about the provisions to be inserted 
in the Will. Nanda Lai thereupon pre- 
pared a draft which has been produced in 
these proceedings. It Was read over to 
llajanimani, and after she had expressed 
her approval, Nanda Lai made 'a fair copy. 
'At this juncture, Bash Behari Muklierjee, 
the physician who attended upon Eajani- 
mani, came to see her, and as was quite 
natural, he was trequested to stay and 
attest the Will. Krishna Chandra also 
asked a neighbour Sailsewar Sanyal, a 
trader, to come and attest the Will. It so 
happened that Jitendra Nath Upadhya, a 
pleader of the Alipur Bar, had just at that 
time come to Saileswar Sanyal to collect 
some money due to his brother. Krishna 
Chandra, seeing him present, and learn- 
ing that he was a pleader, jjressed him to 
come and be attesting witness. The Will 
was subsequently executed by the litdy and 
was attested by Nanda Lai Das, the scribe, 
Krishna Chandra Ghosc, the son-in-law of 
the testatrix, Adhar Chandra tfhosc a loc-d 
trader. Bash Behari Mukherjee, the 
physician, Saileswar Sanyal a neighbour 
^d a trader, and Jitendra Nath Upadhaya 
the pleader. These persons have come 
forward to pledge their oath that the Will 
was executed by the lady and was duly 
attested by them.*- They are persons of 
respectability, and no hypothesis has been 
put forward, except the innate perversity 
of human nature to explain why they 
should all conspire to forge the Will, and 
to perjure themselves in Court. The ver- 
aj^. given by them in examination-in-ubief 
lids not been affected by cross-examina- 
ti<m ; on the other hand, their statements 
are free from material contradictions, and 
their narratives have the ring of trutli 
about them. These statements are fur- 
ther supported by Sarojini, tbi^ widowed 
daughter-in-law 'of the testatrix who was 


in the room where the document was 
executed ; she was subjected to a seyere 
and prolonged cross-examination, but 
with no effect. This mass of testimony 
has however, been summarily brushed 
aside by the District Judge on grounds of 
suspicion for which no foundation has been 
laid in the evidence. No doubt, as stated* 
by Lord Davey in Tyrrell v. Painton (1), 
wherever a Will is prepared under cir- 
cumstances which raise a well-grounded 
suspicion that it does not express the mind 
of the testator, the Court ought not to pro- 
nounce in favour of it unless the suspicion 
is removed. But as was explained by 
Jenkins, C. J., in Jurat Kumari v. Bises- 
war Dutt (2), this suspicion must be one 
inherent in the transaction itself, and not 
the doubt that may arise from a conflict of 
testimony which becomes appai'ent on an 
investigation of the transaction. The 
refisons assigned by the District Judge for 
his refusal to act upon the testimony of 
some at any rate of the witnesses examin- 
ed in this case indicate, however, that he 
has approached the evidence from an en- 
tirely erroneous standpoint. Thus, with 
regard to Nanda Lai Das, the Bcribej ae 
notes that he was procured from Seram- 
pore across the river and adds that as he 
has been a pleader’s cle^k and writes for 
people frequenting Courts and Begistra- 
tion Offices, he is a likely hand tc be 
choi^n for getting up a deed. There is no 
foundation laid in the evidienCe for the im- 
putation .thus made against professional 
deed-writers in general. He next dis^s^ 
the evidence of the doctor Bash Beb^ 
Miikherjee with the remark that he 
not pay income tax and was prosecuted 
a forgery cade. Tliig ' comment i§ baeed 
apparently on a st^ement made by 'ibe . 
w'itness in the following teirms : there 
a criminal case ag^det me foi fargih|t ji 

, alDWdlUiJefiW, • 

' (8) Z. L. I8.'89 Cal. W (I91in 
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.currency no¥e ; there were fourteen accus- 
ed in the case ; only one Fhani Bhusan Fan 
was convicted ; all the other including my- 
self were acquitted in the Sessions Court ; 
that was seven or eight years ago.” The* 
District Judge thus overlooks the elemen* 
tary principle that where there has been 
^an acquittal', the acquittal is conclusive; 
as Jenkins,' 0. J., observed in King-Emi 
peror v. Nani Gopal (3), on the authority 
of the decision in B. v. Plummer (4), it 
would be a very darjgerous principle to 
adopt to regard a judgment of not guilty 
as not fully establishing the innocence of 
the person to whom it reldte^. Again, 
Saileswar Sanyal is discredited because he 
is a neighbour, while Jitendra Nath Upa- 
(Ihaya is not. relied on because he is a 
chance witness from a distance. The Dis- 
trict Judge, however, concedes that the 
evidence of all these witnesses could be 
accepted if the Will had been executed In 
the natural way and publicity given to it,, 
though he does not state how the execu- 
tion was unnatural and how secrecy could 
have been intended when at least half a 
do2en strangers were present in the 
assembly. The District Judge next pro- 
ceeds to make the general observathon that 
it must be acknowledged that there is no 
great reluctance in our country in getting 
up a dee^ of this kind. There is nio trace 
of evidence in the record to support this 
remark with regard to the people eifher of 
the province in general or of the localities 
wHtir^ the lady resided .or the Will was 
exhogtqd. Tbe Judge then proceeds to 
rely upon a statement made by Baba 
Jydiish Chandra Hazra in cross-iexamina-. 
tkfn to the effect that Eanti Chandra 
Ghose and Kailas Chandra Ghose two 
.'members of the Ghose family of Ctiander- 
.nagore, had propounijied a Wllj alleiged to 
have bein executed by Tr^ilokbya' Nath 

’ (3) i 6.<6. w. N. 

(4) [leoa] 2 K. B. 389. ^ 


Ghose, brother of Kanti Chandra Ghose 
that probate of the Will was refused by 
the trial Court, and that during the pen- 
dency of an appeal in this Court, the 
matters in difference were settled by a deed 
of release, dated the 9th March 1916. It 
is difficult to see how this statement is 
relevant to the present proOeedings and 
how it can be admissible in Ovidence. 
The recitals in the deed of release are 
plainly inadmissible, and the document 
W'as introduced into evidence for an en- 
tirely different purpose, namely, as con- 
taining the signature of Bajanibala who 
had acted as tlie guardian of her infant 
grandson Anil Chandra in the transabtioh. 
The District Judge plainly should not ‘ 
have allowed his judgment ui)on the ques- 
tion of the genuineness of the Will now in 
controversy to bo affected in the remotest 
degree by what took place in connection 
with the alleged Will of Trailokhaya Nath 
Ghose. Moreover, his obseWatiou that 
the Will of Trailokhaya Nath was design- 
ed to cheat his daughters while the pre- 
sent Will is intended to save the estate 
from the effect of the conduct of a dissolute 
son, can only be regarded as embodying a 
wholly misleading analogy. This is fol- 
lowed up by the entirely grouildless im- 
putation that a friendly neighbour (Sailes- 
war Sanyal) and a young student (tbe 
pleader Jitendra Nath Upadhaya) Would 
not be averse to helping a minor. In view 
of these and other remarks made by tbe 
District Judge, we see no escape from the 
qonclusion that thq adverse opinion formed 
by him with regard to the Will in dispute 
is not based upon a consideration and 
analysis of tbe positive evidence on tbe 
record. He has in fact ad<^ted lUe 
metl^ which has been mhre than once 
condemned by the Judicial Committee 
Chotey .Narayan v. Batan Koer (0) and 

(5) li;B.22I.A. f2r8.c. I. L. B. 32 Oal. 



m THE ?fALCUTT« WlBKIiY NOTES. [Vol. XXVI. 

Srebmutty Sarojini Dassi V. Hari 048 Geoqb. 

Jagrani. Koer v. Durga Prosiid (&). As and Surendra Krishna' v. Rani Dasi 


WM observed by Lord Watson in the first 
of thebe cases, in order to pre rail against 
such evidence as has been adduced, the 
improbability must be clear and cogent 
and must approach very nearly to, if it did 
not altogether cotistitulc, an impossibility. 
This was emphasised by Tjord Shaw in the 
second case when he added that tho'ob- 
jection that the witnesses ipigbt have been 
of a better class is at an end when execu- 
tion and attestation are proved. A com- 
ment of this character has no force except 
upon something of a much higher level 
than mere suspicion, namely, proof whicli 
would thoroughly satisfy the mind of a 
Court' that the witnesses had committed 
both forgery and perjury. In the ease of 
a Will reasonable, natural and proper in 
its terms, it is not in accordance vsith 
sound rul s of construction to a))))ly to 
those cannons which demand a rigorous 
scrutiny of documents of ’ which the 
opposite can be said, namely that they are ' 
unnatural, unreasonable or linged uith 
impropriety. In view of all these cir- 
cumstances, w'c cannot attach much weight 
to the opinion of the trial Judge who had 
the advantage of seeing the witnesses and 
noticing* their look and manner, as laid 
down by the Judicial Committee in Shama 
Charan v. Kshettormoni (7), Shun Mtiya 
V. Manikka (8), Bombay Cotton Manu- 
facturing Co. V. Motilal \9), R. v. Ber- 
trand (10), and other decisions reviewed 
in Laljee Mahomed v. Ouzdar (11) 

(6) L. B. 41 1. A. ?&■: 's. c. I. Jj. B. 36 All. 
nil8 0.W. H. 621 (1918). 

(7) L. B. 27 I. A. 10: 8. c. 1. L. B. 27 Oal.< 
«21t4 0. W.N.601 (1899). 

(8) U B. 36 1. A. 186 : s. c. I, L. B. 32 Mad. 

400 (1809). 

. li. B. 48 1. A. 119 : 8. c, I. L. B. Sb Bom. 

' 886 i 19 C. W. N. 617 (1916). 

(10) L. Bi 1 F. C. 620 (686) (1867). 

(11) I. li. B. 43 Cal. 888 : 8, C. 20 0. W. N. 386 
(1916). 


( 12 ). 

We may further observe that the evi- 
dence adduced by the propounder is practi- 
cally uncontradicted. We have on the 
other side some evidence as to realization 
of rent from the tenants of the houses after 
the death of the testatrix. On one occa- 
siun Nitai and iErishna jointly demanded 
rent ; that was apparently to meet the ex- 
penses of the Sradh cei’emony. The ten- 
ant, however did not pay the rent, and he 
continued to withhold it when he found 
tliere was a dispute as to the title. The 
only evidmice worthy of notice adduced on 
the side of the caveator is the signature 
of the testatrix on the release. There 
may be a controversy as to whether the 
document was duly proved and received in 
evidence but even if we assume that it 
was really executed by the lady, it does 
not assist the case of the caveator. The 
District Judge limited himself to the ob- 
servation that the signature on the Will 
is firm and not like that of a pale and 
emaciated lady on the point' of death. We. 
have no evidence to show how much vita- 
lity the lady poBsessed three days before 
her death ; but this much is plain that a 
comparison of the signature on the Will 
with that on the deed of release is not' cal- 
culated to .excite suspicion. In* this con- 
nection, reference may be made to the 
exposition of the methods of proving 
handwriting given by Jenkins, 0. J., in 
the case of Barindra Kumar v. Emperor 
(13) which was followed in P«Itn Behari 
v. King-Emperor (14). The ordinary 
methods of proving handwritings are (1) by 
culling as a witness a person who wrote 

(18) I. L. B. 47 Col. 1043 ; 8. c, 24 0. W. N. 
860 (1920). 

> (13) 1. L. B. 37 Cal. 467 (602) : s. c. 14 0. W. 
N. 1114(1909). * 

(14) 16 0. W. N. 1106 1 8. c. 46 Q. L. J. 617, 
690 (1811). 
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the document or saw it written, or who is experls oh handwriting meet with their 
qualified to express an opinion as to the full share of disparagement at times, but 
handwriting by virtue of sec.^ 47 of the at any-rate there is this use in their em- 
Evidence Act; (2) by a coiuparison of ployment, that the appearance on which 
handwriting as provided in sec. 73 of the ^ they , rely are disclosed, and can thus be 
Evidence Act ; and (3) by the admission of supported or criticised, whereas an opinion 
the person against whom the document is formed by a Judge in the privacy of his 
^ndered. A document does not prove it- own room is subject to no such check, 
self, nor is an unproved signature proof of And that the aid of an expert may be of 
its having been written by the person’ value was clearly the opinion of so dis- 
whose signature it purports to bear. In ap- tinguished a Judge as Mr. Justice Black- 
plying the provisions of sec. 73 of the burn, who in Reg. v. Harvey (16) refused 
Evidence Act, it is important not to lose to allow a comparison to be made with- 
sight of its exact terms. It does not out the help of experts. A comparison of 
sanction the comparison of any two docu- writings has consequently been deemed a 
ments, but requires that the writing with mode of ascertaining the truth which 
which the comparison is to be made, or ought to be used with very great caution, 
the standard writing as it may be called, Nobm Krithm v. RaMh Lai (17) and 
shall be admitted or proved to have been KuraU Prasad v. Anavtanim (IR), specially 
written by the person to whom it is attri- if no skilled witness has been called to 
buted, and next the writing to be com- make the comparison, 7?. v, .S’j/ucrlocA: (19), 
pared with the standard or, in other R. v. Harvey (16), Doc v. Suckemidfe 
words, the disputed writing must purport (20), Rajcmha Nath v. Jogendra Nath 
to have been written by the same person, ' (21) and Uames Chandra v. Rajani KanVi 
that is to say the writing itself must state (‘32), We must further bear in mind that 
or indicate that it was written by that although from (he dissimilarity of signa- 
person. The section does not specifically tures, a Court may legitimately dmw the 
state by whom the comparison may oe inference that a particular signature is not 
made, though the second paragraph of the genuine because it varies from an ad- 
section dealing with a related subject ex- raittedly gtuniine signature, yet resem- 
pressly provides by way of contrast that in blance of t wo signatures affords no safe 
that particular connection the Court may fonddation that one of them is genuine, 
make the comparison. A comparison of Now it ma> be conceded that if two signa- 
hwdwriting is at all times as a mode of tures are exactly identical, there is ro(»n 
proof hazardous and inconclusive, and for suspicion that the one in question 
especially when it is made by one not may be a copy or careful imitation of the 
conversant with the subject and without 
such guidance as might be derived from 
the arguments of Counsel and the evidence 
of experts. In Phoodee Bibee v. Govind 
Chimder Roy (16), it was said bv the 
Court that “ a comparison of signature is 
a mode of a^rtaining the truth which 
ought to used with very 'great care and 
caution.” It is true that the opinions of 
(1$) (1874),^ f 


<16) 11 Cw. O. 0, 646 (1868). 

(17) I. L. B. 10 Oal. 1047, 1061 (1804), 

(18) 8 B. L. B. 400, 608 (F. 0.)| 16 V. B. P. 
0 16 (1871). 

(10) [1804] 8 Q. B, 766. 

(80) 6 A. A E. 708, 784 (1886). 

(21) 14 W. I. A. 67; 7 B. h. B. 218: 16 W. B. 
41 (1871). 

(88) L. B. 80 1, A. 86 1 s. 0 . I. L. B. 21 Osl. 
B 1888)^ 



130 


THE CALOOTTA WEEKLY NOTES. 


[VoL. XXVI. 


SBBEUtJTTY SABOJINI DaSSI V. HABI LaS GHOSB. 


g'^Bume signature. It is .a; fact well- 
known and may be readily verified that no 
two signatures, actually written in the 
ordinary course of writing them are pre- 
.cisely alike. The cliaracler of a person’s 
signatures is generally of uniform appear-' 
ance, and the resemblance between one 
(md another signature of the same person 
is thus apparent but the coincidence' is 
seldom known W'here a genuine signature 
of a person superposed over another 
genuine signature of the same person is 
such a facsimile that one is a perfect 
match to the other in evei^ respect. 
There is generally diversity in the makes 
of the pen, the size of the' letter, the level 
of the signature and space it occupies, that 
stands as a guard over the genuine signa- 
ture and characterises it as the time 
signature. But as was olwerved by Cole- 
ridge, J., in Doe v. S'uckermore (‘20), 
V the test of genuineness ought to be the 
resemblance not to the formation of 
letters in some other specimen or speci- 
mens but to the general character of the 
writing which is impressed on it as the in- 
voluntary and unconscious result of consti- 
tution, habit or other permanent cause and 
is, therefore, itself permanent.”- Again as 
Sir J. .Nicholl said 'in Robson v. Roclie 
(23) “the best, usually ])erhaps, the only 
proper evidence of handwriting is that of 
persons who have acquired a previous 
knowledge of the party’s handwriting 
from seeing him write and who form their 
opinion from the general cliaracter and 
manner of these, and not from criticising 
the particular lettersv’^ I have compared 
the two signatures and flie impression left 
upon my mind by their prevailing charac- 
ter is that they are signatures of the same 
person, although on one 'document she 
signs her name as Bajanibala and in the 
other as Eajanimoni. But notwitbstand" 

(SO) S A. A E. 7(n p. 706 (1888).'. 

(28) 2 Adduu 68 (1824). 


fng this general correspondence of the 
signature, justifying a reasonable ■ infer- 
ence that they were made by the same 
person, I 'do not desire to base my con- 
clusion upon the similarity of the signa- 
tures, because, as has been well-observed, 
it is not difficult to forge the handwriting 
of almost any person so that it may be im- 
possible for even the most acute and exr 
perienced Judge to discriminate between 
the false and the true. Besides, such 
reliance upon similarity of signatures is 
unnecessary in the present case, as there 
18 in my opinion a mass of direct and cir- 
cumstantial evidence which points unmis- 
takeably to the genuineness of the Will. 
After an examination of that evidence and 
a consideration of the criticisms thereon 
by the District Judge and by Counsel for 
(he Eespondent in this Court, T feel no 
doubt that the Will was duly executed 
and attested by the testatrix. I may add 
that it is not necessary here to consider 
what may be the legal effccit of the grant 
of probate upon the title set up by the 
caveator. 

The result is that the appeal must be 
allowed, the decree of the District Judge 
set aside and the application for letters of 
administration with copy of the Will 
annexed granted to the Appellant with 
costs in both Courts. 

Buckland, j.— I agree. 

S. C. M. Appeal allowed. 
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Appeal pjiom Appellate Deobbb 
No. 493 OP 1917. 

Mookebjee, J. 

Beaohobopt, J. 

1917, 

Heard, 26, July. 

1919, 

Jadf{mentj 

26, March. 

Indian Limitation Act (IX of 1908), tee. SO— 
Sait for declaration of right of wag —Necestitg of 
proving that enjogment of the right ended within 
two geart before tuit—A^r motive proof of actual 
uterf if neeeuarg—lHitinction between “ engogmemt ” 
of aright of easement and actual exercise" of 
the right. 

Plaintiff brought a suit for declaration 
of a right of woai and for remoral of an 
obstruction thereto. The right was en- 
joyed for more than 20 years peaceably 
and openly, without interruption, as an 
easement, and as of right. There was no 
discontinuance of the '‘enjoyment" by 
reason of the obstruction by the Defendant , 
till within a few days precious to the msti- 
tution of the suit, and there was no sug- 
gestion that the Plaintiff voluntarily 
abaridoned or discontinued the exercise of 
the right at any time before such date : 

Held — That it was not necessary for the 
Plaintiff to prove affirmatively ' ‘ actual 
user” of the way down to a date within 
two years beforei the suit. 

Sham Chubn ». Tabiney Chue.v (4), 

KOILASH V. SONATUN (5), VlNAYAK V. 
Mabt.and (6) and Ghulam v. Gulshbe (7) 
referred to. 

A person may without violence to 
language, be said to be in “ enjoyment” 
of a right of way during a period of time, 
though 'he does not actually “ use ” the 
way every moment. Cessation of user is 

(4> I. L. B. 1 OAL 432 (IBTOt. 

m I. L. B. 7 Oai. J33 (1881). 

(6) 6 Bom, L. B. ^ (1804). 

(7) (18861 P. B, 88. 


not aiftoays inconsistent with continuance 
of enjoyment of a fight, or in other words, 
cessation of user is not an invariable 
indication, of abeyance of enjoyment of a 
right. 

JanHavi V. Binde (3), Cabb v. Fosteb 
(8), James 0.. Stevenson (9) and Chossley 
V. Lightowleb (10) referred to. 

This waa an appeal preferred on the 
131h 'Alarch 1917, af^ainst the decree of 
Bahn Bejoy Gopal Chatterjee, Officiating 
Snbordinafe Judge, 2iid Court, of Zillah 
]\ridnapore, dated lOtli .fanuary 1917, 
modifying the decree of Babu Jyotish 
Chandra Neogi, Munsif, Ist Court at 
Contai, dated 7th October 1915. 

Tlie facts of the case will appear from 
the judgment. 

Babus Mohendra Nath Roy, Biraj 
Mohan Mozumdar, Sajani Kanta Sinha 
and . Sarada Charan Maity for t)ie Appel- 
lants. 

Babus Jyotish Chandra Hazra and 
Bepin Beliari (Ihosh for Ihe Respondent. 

The Judgment of the Coubt was as 
follows : — 

Mookebjee, j. — T his is an ^appeal by 
the Defendants in a suit for declaration of 
right of way, for removal ’of an obstruc- 
tion thereto, for a permanent injunction 
and for incidental reliefs. The I’laintiif 
set up a claim to use the pathway for 
several purposes, nanuely, (a) to obtain 
access to a public road across the sanddune 
which lies towards' the north of his 
homestead, (b) to enable his workmen to 
bring materials for the lepair and con- 
struction of houses, (d) to enable his 
sweepers to remove night soil, and (d) to 
take his cattle to the field. The Defend- 
ants denied the existence of the alleged 

(8) L L. B. 2S Oal. 683 : •. e. 8 0. W. N QIQ 
(1898). 

(8) {184218(J.B.68l. 

<8) 11888] A. 0. 188. 

(10) L. B. 2 Ob App. 478 (1867). 

16 . 


Gopal Ohandba Sen 
and ors., Defendants, 
Appellants, 

V. 

Bankim Bebabi Rot, 
Plaintifif, Respondent. 
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way and pleaded the Bar of limitation. 
The trial Court decreed the suit. Upon 
appeal the Subordinate Judge held that 
there was ample evidence to provp that 
the inmates of the hpuse of thie Plaintiff 
hind, for a period much exceeding 20 years, 
used tlie way for access to the saiuldunc 
Avhere tliey went to answer calls of nature ; 
but he was not satisfied with the evidence 
as !o the user of the pathway hy sweepers, 
labourers and caltlc'. In fhis view, the 
Subordinate Judg(5 modified the deertv* <>f 
tho primary Court and limited tlie declara- 
tion of the way for use by the inmates of 
llie house of the Plaintiff as a passafi’o for 
access (o the sandduno on thcuorih oi 
the land of the Defendants. Tho De- 
fendants were not satisfied with this partial 
success and have appealed to this Coin-t, 
substantially on tlie ground that the facts 
found are not sufficient to justify the de- 
claration of a prescriptive right of way 
under see. 20 of the Indian rjimitalion 
Act. 

To enable a Plaintiff fo (\stablish that 
he has acquired, under the statnfe an 
absolute and indefeasibh^ right of way, he 
must prove tha|r the way has been peace- 
ably and openly enjoyed by a person claim- 
ing tifle thereto as an easement and as of 
right, without interruption, and for twenty 
years. The Subordinate Judge has found 
that, in this case tlfe user extended over a 
period much longer than 20 years, that the 
right was |)eaceably and 0 ])enly enjoyed, 
without interruption, as an easement and 
not on acconnt^of jiny proprietarv inierest 
in the land , and that no permission p as ob- 
tained from the Defendants or f-heir prede- 
cessors. The Plaintiff mu^t accordingly 
be deemed to have acquired an absolute 
and indefeasible right of way. 

The question next arises whether, as re- 
qnired by the statute, the period of “ en- 
joyment ” for twenty years ended within 
two years next before the institution of this 


suit ; for the Plaintiff cannot succeed 
mei;ely hy proof of enjoyment for twenty 
years ; he must show also that such enjoy- 
ment ended only within two years before 
suit. [Gopee 'V. Bhooban (1), Luchmee 
v. Tiluckdaree (2) and Janhavi v. Bindu 

Upon this point, the Subordinate 
dudge is not explicit. In the eighth para- 
graph of the plaint, filed on the 19th March 
1015, if was alleged that the Defendants 
made the first attempt at obstmetion on 
lire Pith Mai'ch and built the wall across 
fhe path three days later on the 16th 
Mar-ch, ihereby preventing the Plaintiff 
from using tlie disputed way. In tlie 
Avritten statement, although the right of 
way was denied, the assertion that the 
wall had been erected on the date men- 
tioned was not expressly challenged. The 
Court of first instance found that the wall 
w^as erected in March and held that no 
question of limitation consequently arises. ' 
This finding does not appear to have be§a 
impugned before the lower Appellate Court. 
The |K>sifion, then, is that the Plaintiff ac- 
quired an absolute and indefeasible right, 
of way by “ enjoyment for the statutory 
[loriod ; there was no discontinuance of the . 
“ enjoyment ’’ by reason of an obstruction 
by the Defendants, till wdthin a few days 
previous to the institutiorl of this suit, and. 
there is no suggestion that the Plaintiff 
voluntarily abandoned or discontinued the 
exercise of the right at any time before 
such date. In these circumstances, it is 
not necessary for the Plaintiff to prove 
affirmatively “actual user” of the way 
dowm to a date within two years before the 
mit. [Sham. Chum v. Tariney Churn (4),. 
Koylash v. Sonatun (5), Vinayak v. Mar-. 

(1) 23 W,B.40l (1875', 

(2) 24 W, R. fl876K 

(8) T. L. B. 26 Gfil. 5S8: s. C. 3 O. W* N. m 
(1899V \ 

(41 T, L. F. 1 €a1. t82 (430> ilW), 

(5) 1. U B. 7 Oal. Ida (1881). 
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Land (6) and Ghulam v. Gulsher (7)]. 
A person may, without violence to 
language, be said to be in “ enjoyment ” 
of a right of way during a period of t^e, 
though he does not actually “use” the 
way every moment. As explained by 
Garth, C. J., in Sham Chvrn v. Tariney 
Chum (4) mere non-user, for a time, of an 
easement which the owner might, if he 
pleased, enjoy during every hour of that 
time, but which, for some good reason he 
does not care to enjoy, is not necessarily 
discontinuance of enjoyment of the right ; 
for instance, where the owner of a liouse 
does not use a way ,to it because the house 
is for a time unoccupied or where a farmer 
desists for a time from using a pasture 
because he happens to liave no pasturable 
cattle or because the herbage is scanty or 
unwholesome bv reason of draught or like 
cause, each may still Ixs considered as in 
“enjoyment” of the right of easement. 
This distinction between ‘ ‘ enjoyment ’ ’ 
of a right of easement and “ ac- 
txial exercise ” of the right was over- 
looked in illustration (b) to sec. tlO of the 
Indian Limitation Act, J877, [as was 
pointed out by Garth, C. J., in Koylash v. 
SonatHn (5)] which was consequently r»ot 
reproduced in the Indian Limitation Act, 
J908. To put tlie matter briefly; cessation 
of user is not always inconsistent with 
continuance of enjoyment of a right {Jan- 
havi V Bindu (3)] or in other words, cessa- 
tion of user is not an invariable indication 
of abeyance of enjoyment of a right. This 
was recognised in Carr v. Foster (8), in 
which it was ruled that where a cbmmoner 
had . ceased to use the common during 
two years of the thii'ty (as lie had no com- 

(8) I. Ib B. 26 CaL 693 : 8. c, 3 C. W. N, 610 
(18091. 

- (4) 1. L. B. 1 Cal. 422 (1876). 

( 6 ) I. L. B. 7 Cal. 132 (1881). 

(6) 6 Bom. L. B. 287 (1904). 

(7) (1886) P. B. 88. 

(8) [1842] 3 Q. B. 681. 


monable cattle tflKe time), but had used 
it before and afra^the jury was justified 
in finding a continued enjoyment of the 
right during thirty years. Wee also the 
decision of the .Tudicial Committee in 
James, ^ V. Stevenson (9) and of Lord 
Chelmsford, L. C., ^ Crossley v. Lighlow- 
Icr (10). In our opinion, the disputed way 
was “ enjoyed ” by the Plaintiff as an ease- 
ment within two years next before the in- 
stitution of the suit. , 

The result is tliat the decree of the Sub- 
erdinate Judge is affirmed and this appeal 
dismissed with costs. ' 

BeaohoroI'T, j. — I agree. 

J. N. B. Appeal dismissed, 

(CIVIL APPELLATB JURISDICTION.] 
APFBAts FROM Appellate Decrees 

Nos. 1464 AND 1465 OF 1919. 

Prasunna Kumar 
OuATTERJEA, J. Mondal, Defendant, 

Newbould, j. Appellant, 

1921, V. 

17, February. Nilahbar Mondal, 

Plaintiff, Respondent 

Suit for redmiption of an usufrmtVAirif mortgage 
and for recovery of surphis profits frqin the niort 
gagec— Limitation Act (IX of 1008), Arts, US and 
105, applicability of-- Civil Vroce^nre Code (Act V 
of 1008), Or, 34 , rr, (7} and (9), sdope and effect of, > 

A worigaqor brought a suit for redemp- 
tion of an* usufruciuanj mortgage, and 
alleged that if accounts were taken a large 
sum would be found due from the mort- 
gagee, The mortgagee contended that the 
(daim for recovery of the surplus profits re- 
ecived by him was barred, under Arl , \9J) 
of the Linlilalioii Act: ^ 

Held— having regard In the pro- 
visions of Or, XXxiv, rr, (7) and (9) jf 
the Civil Procedure Code, the claim for 
recovery of the surplus profits received by 
ilic mortgagee is a rclisf which is a part 

(9) [1893] A. C. 162. 

(10) hr R. 2 Ch. App* 478 (482) <1667). 
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of the suit for redemption itself, for which 
the limitation is provided hy Art. 148 of 
the Limitation Act. Therefore the claim 
for recovery of the surplus collections was 
not barred by limitation. 

Baboolau Dass r . Jamal Ally.O) Jm- 
cussed. 

Art. lOf) of the Limitation Act applies to 
cases where the mortgagor has not to bring 
a suit for redemption but has to .sue only 
for recovery of tht surplus collections. 

Bam Din v. Bhu? Singh (2), Vjnayak 
Shivrao Da'JTatraya Gopal (3) and 
Venkatesh V. Pandurang (4) referred to. 

This was an appeal against the decrees 
of Ba-bn Apara Prosatl Mukherjec, Sub- 
ordinate Judge, 3rd Court of Zillah 
24-Pergana8, dated the 2nd of April 1919, 
affirming the decree of Babu Probodli 
Chandra Roy, Mnnsif , 2nd Court at Basir- 
hat, flated the 22nd of April 19 IS and 10th 
May jl918 respectively. 

Thj} facts of the case will appear from 
the judgment. 

Bcibtis Rupendra Kumar Mittcr and 
Promotfia Nath Bandopadhya for the Ap- 
pellant. 

No one for the Respondent in No. ilGl. 

Babus Mahendra Nath Roy and Man- 
, matka Nath tioy for the Rospond<?nt m 
No. 1465. 

The Judgment of the Court was as 
follows : — 

S. A. No. 1465 of 1919. 

This appeal arises out of a suit for re- 
demption of 9 in usufructuary mortgage. 
The Plaintift' alleged that the mortgage- 
debt, principal and interest had been satis- 
fied long ago from the usufruct of the 
property, and that if accounts were taken, 

(1) » W. R. 187(18681. 

(2) I. L. R. 80 All. 286 (1908). 

(3) 1. L. R. 26 Bom. 661 (1002). 

(4) I Bum. L. R. 860 (1809). 


a large sum of money w'ould be found due 
to the Plaintiff. He accordingly, prayed 
for a declaration that the principal amount 
hsgl been satisfied, that a decree might be 
pa.ssed awarding possession of the mort- 
gaged property to the Plaintiff and for 
directing the Defendant to render an ac- 
count for the period of possession held by 
him and that a decree might be passed for 
the amount which may be found due to 
the Plaintiff after adjustment of accounts. 
The ('’ourt of first instance decreed the suit 
and that decree has been affirmed on ap- 
peal. 

The contention which has been raised 
in this second appeal is that the claim for 
recovery of the surplus profits leceived by 
the mortgagee was barred under Art. 120 
of the Indian Limitation Act and reliance 
has been placed upon the case of Bahoolal 
Dass V. Jamal Ally (1). In that case, it 
w'as lield by the Pull Bench, that when a 
morlgagor, after a mortgage has been 
satisfied, sues for the property mortgaged, 
the case comes within cl. 15 of sec, (1), 
Act XIV of 1859, but when he sues for 
surplus collections ivliich have been re- 
ceived by the mortgagee the case comes 
under cl. 16 of that section. That case 
was decided under Act XIV of 1859. Cl. 
15 of sec. 1 of Act XIV of 1859 provided 
a period of sixty years for a suit against a 
mortgagee of any immoveable property for 
recovery of the same, and it was pointed 
out by Sir Barnes Peacock in the referring 
order that cl. 15 does not say that all suits . 
against the mortgagee are to be w limited, 
but only suits against a mmdgagee of any 
property moveable Or imnK>veable, for tfie > 
recovery of the same and the ouesf^ 
before the Court was whether that applied 
merely to the matter which was pledged 
such as, land, or to money, which might be 
found, upon account, to have been received 
by the mortgagee in .excess of the pxior j 
(1) 9 W. B. 167 (1868). 
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cipal and the interest. It was held that 
th© latter claim, that is, the recovery of 
the surplus profits received by the mort- 
gagee could not come under cl. 15, but fell 
under cl. 16 which provided for suits for 
which no other period of limitation was 
fixed. Art. 148 of the present Limitation 
Act provides that in a suit for redemption 
or for recovery of possession of immoveable 
property mortgaged the period is 60 years. 
Or. XXXIV, r. (7) of the present Code'of 
Civil Procedure lays down that if , in a suit 
for redemption, the Plaintiff succeeds, the 
Court shall pass a decree ordering that an 
account be taken of what will be duo to 
the Defendant for principal and interest on 
the mortgage, and for his costs of the suit, 
(if any) awarded to him on the day next 
herein after referred to. li. 9 lays down, 
" Notwithstanding anything herein before 
contained, if it aiipears upon taking the 
account referred to in r. 7 that nothing is 
due to the Defendant or that be has been 
overpaid the Court shall pass a decree 
directing the Defendant, if so required, to 
retransfer the property and to pay to the 
Pbaintiff the amount which may be found 
due to him, and the Plaintiff, shall, if 
necessary be put in possession of the mort- 
gtiged property.” The claim for recovery 
of the over-payment, i.e., the surplus pret* 
fils received by the mortgagee is a. relief 
which ,is part of a suit for redemption 
itself. That being so, the claim for re- 
covery of the surplus profits would be in- 
' eluded in a suit for redemption for which 
the limitation is provided by Art. 148 of 
the Limitation Act. - 
It is contended on behalf of the Appel- 
lant, that in that view. Art. 106 of the 
. Limitation Act would be unnecessary. 
That article, provides a period of limitation 
of three years to a suit by a mortgagor, 
after the mortgage has been satisfied, to 
tecoyef the surplus collections received by 
the mortigagee and the date from which 


the period runs is when the mortgagor re- 
enters on tfid mortgaged property. But 
there may be cases where the mortgagee 
has given up the mortgaged property after 
the mortgage-debt has been satisfied and 
the mortgagor has re-entered on the 
mortgage-property otherwise than by 
means of a suit for redemption. The 
mortgagor in such a case, has not to bring a 
snit either for redemption or for possession 
of the mortgaged property. But he may 
have to firing a suit for recovery of surplus 
collections received by the mortgagee, and 
to such a suit.we think Art. 106 would ap- 
ply. That seems to be the view taken by 
the Allahabad High Court in Ham Din v. 
Bhup Singh (2). 

We are also rcfeired to the case of 
Vhiayak Shivrao Dighe v. Dattatraya 
Cropal (3). There the mortgagor in a suit 
for redemption was directed to jjay a cer- 
tain sum to the mortgagee which was paid 
and the mortgagor obtained possession. 
On appeal by the mortgagee th© amount 
was varied and an additional sbm was 
directed to be paid which was also paid. 
The mortgagee then sued for recovery of 
the profits between the date on which the 
mortgagor obtained possession and the date 
on which he paid the full amount ordered 
by the Appellate Court. It was held that 
the matter was res judicata and the suit 
Avas barred, the question raised being one 
directly arising out of the mortgage tran- 
saction which was the subject of the suit 
for redemption. But that question does 
not arise, here as in the present case, the 
claim for recovery of surplus profit has been 
made in the suit /or redemption itself. In 
the case of Vehkatcsfi Gangadharv. Pandu- 
rang Lulcshuman Athni (4), Jenkins, C. 
3., held that Art. 109 of the Limitation 
'Act was applicable to the claim for m- 

(2) I. L. B. 30 AU. 226 (1008). 

(3) I. L. B. 26 Bom. 661 (1902). 

(4) 1 Bom. li, B. 868 (1899). 
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covBry of profits received by the mortgagee 
in that case, and that Arl. 105 had no ap- 
plication. But there, it was not a suit for 
• redemption, and the mortgagor's interest 
in the equity of redemption had been put 
an end to, 'before the suit was brought. 
Having regard to tJie ju'ovisions of Or. 
XXXIV, rr. 7 and 9 which provide ex- 
pressly for recovery of tlie surplus profits 
received by the moj lgagee in a suit for re- 
demption we think that the period pre- 
scribed in Art. 148 for a sifit for redemp- 
tion will apply to the present case. That' 
being so, the suit is not byrred by limita* 
tion. 

The appeal is, accordingly, dismis.se:l 
with costs. 

Appeal No. 1464 is dismissed without 
costs. 

J, N. 11. Appeal dismissccL 


[CIVIL REV^SIONAL JURISDICTION.] 
BtfLK\No. 394 OF 1921. 


Ghattbbjea, J. , 
Pbabson, j. { 
1921, 

Heard, 6 and 

6, July'. 
Jndgment, 

11, July. 


Satindba Nath 
Bahbbjbb, Plaintiff, 
Petitioner, 

V. 

Shiva Prosad Bhakat, 
Defendant, Opposite 
' Party. 


Court Fees Aot (VII of 1870), ScJi. II, Art. 17- 
Court-fee paycMe in suit by person whose oleum . in 
respect of property attached in execution of decree 
has been ryected for default. 

Under Arl. 17, Sch. 11 of the Court Fees 
Act, a court-fee of Its. 10 is payable upon 
the plain! in a suit by a person, whose 
claim to properties attached in execution 
of a decree has been dismissed for default, 
to set aside the decision. 


An order dismissing a claim for default 
is an order within the meaning of Or. XXI, 
r. 63.0/ the Civil Procedure Code, and, stib- 
ject io the result of a regular suit, is epn- 


PHoii KPMAm V. GhaNashyam (9) and 
Nauendra Lal V. Fani Bhdsan (8) relied 
on. 

Tills was^ a Kule granted against .an 
order of the Subordinate Judge of Burd- 
wan, dated the 26t.h Pebraary 1921. 

'Fhc facts of the case will apiiear.from 
the judgment. 

IJabu Mahesh Chandra Danerjee for the 
Petitioner. 

liabus Ram Charan Mitra and Ambica 
Pada Choudhuri for the Opposite Party. 

Tlio Judgment op the Court was as 
follows : — 

The question raised in this Kule is whe- 
ther .an ad valorem Court-fee is payable 
iifion the plaint in a suit by a person who 
had preferred a claim to properties 
a I (ached in execution of a decree, which 
was )('jectod by the Court. 

'I’he Petitioner who was the Plaintiff in 
the suit paid a Court-fee of Ks. 10 for a 
declaration of his title to the properties, 
'and uimas 12 for an injunction. 

It appears that when certain pro|3erlies 
of t he judgment-debtor were attached in 
execution of a decree for money by the 
Opposite Party Nos. 1 to 8, the Petitioner 
preferred a claim on the ground that the 
properties were purchased by him, and did 
not belong to the judgment-debtor. The 
2(;th February 1921 was fixed as the date 
for hearing the claim. On that day a 
petition was put in on behalf of the claim- 
ant f(>i' time to enable him to produce his 
kabala. The decree-holder Opposite Party 
was jii’escut with his witnesses. The Court 
was of opinion that the petition was not a 
bond fide one and rejected it. From 
another order on the same day, it appears 
that nobody appeared for the claimant 

(B) I. L. R. 46 Cal. 786 : 8. c, 23 0. W. N. 876 
(1918). 

(B) I. L. R. 35 Cal. 202 ; B. c. 12 0. 37. N. 169 

(P. 0.) (1007). 
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thoagh fepeatedly called. The order of 
the learned Subordinate Judge is as fol- 
lows : — “ The decree-holder Opposite 
Party is ready with pleader and witnesses.. 
The petition of claim is rejected with costs 
and Rs. 8 as pleader’s fee and the claim 
ciue No. 3 of 1920 be dismissed.’’ 

The first question is whether the order 
in the claim case was conclusive subject to 
the result of a regular suit as provided in 
Or. XXT, r. 63, C. P. C. 

There are a large number of cases on 
11ic question whether one year’s rule of 
limitation eontained in Art. II of the 
Limitation .Act is applicable to a suit 
brought by a person whose claim has been 
rejected without investigation. That 
question does not arise in the present case 
except in so far as it has a bearing upon 
the question whether an order rejecting 
a claim under such circumstances is con- 
clusive subject to the resiilt of a regular 
suit. The decisions on the point under 
the former Codes were numerous and they 
were not uniform. .Sec <ho cases collected 
in KaJlar Sinf/h v. Turil Kahlon (1). Ree 
also Bahim Bux v. Abdul Eadcr (2). 

In the case of Jugal Kisliore Marwari v. 
Atnbica Devi (3), where a claim preferred 
under Of*. XXI, r. 58 was dismissed for 
non-prosecution and the property was sold, 
Mocker jee and Beachcroft, JJ., held that 
the only remedy of the claimant after his 
claim was dismissed under Or. XXl, r. 63 
though for default was by a suit. The 
learned Judges observed “ No doubt in 
relation to the question of limitation ap- 
plicable to a suit of the description men- 
tioned in r. 63, it has been held that Art. 
11 of the second schedule of the Limitation 
Act does not apply if the application has 
been refused without an investigation on 

(1) 1C..W.N.24(1896). 

(3) I. Ii. 9. 33 Od. 689 (1904). 

(3) 16 0. yr. N. 883 (1913), 


the merits, Kallar Singh v. Toril Kahton 
(1). Upon this point, however, there is a 
divergence of judicial opinion and there is 
weighty authority in support of the view 
that where an application has been dis- 
missed, with or without investigation, a 
regular suit, if instituted, must be com- 
menced within one year from the 'date of 
such order. Oooroo Das v. Sona Monea 
(4), Sreemunto Hazrah v. Tajooddin (6), 
Tripura S onduree v. Ijjatoonnissa (6) and 
Sadat Ali v. Ramdhone (7). But it is not 
necfi.ssajy for our present purpose to ex- 
j>ress any oj)inion ujion this question. It 
is sulficiont 1o hold that, on the face of 
r. 03 tile order of refusal is plainly final 
'till a regular suit has been instituted and 
successfully prosecuted. 

In the case of Nagendra Lai Choudhuri 
v. Fani Bhusan Das (8), where the claim 
was rejected for default, the learned 
Judges referring to the change in the 
wording of Or. XXT, r. 03 as compared 
with thai' of sec. 283 of the Code of 1882, 
and the corresponding change in Art. H 
of the jiresent Jjimitaliqn Act, observed 
that the decisions under Art. 11 of the 
Limitation Act of* 1877 are no longer of 
authority. They held that all th&t is now 
necessary is that a claim should be pre- 
ferred under r. 58 and that there should 
be an order either allowing or rejecting it. 
The paiiy against whom, the order is made, 
may then bring a suit in the language of 
r. 63 “to establish the right which he 
claims to the property in dispute,’’ or in, 
the language of Art. 11 of Sch. H of the 
Jjiraitation Act, 1908, to “establish the 
right which he claims to the property com. 
prised in the order,’’ and the suit must be 

tl) 1 fl. w. N. 34 (I8H6). 

(4) 30 W. K. 346 (1873). 

(6) 31 W, R. 409 (1874). 

(6) 34 W. B. 411 (1876). 

(7) 13 0;L. 9.43(1888). 

(8) I.Ii.9.46 0sl. 786; s, 6, 38 P. W. N. 37S 
(1918), 
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brought ■within the year allowed by the 
Art'. 11 in’eapective of whether any investi- 
gation took place or not. 

It is clear therefore that an order dis- 
missing a claim for default is an order 
within the meaning of Or, XXI, r. 63 and 
subject to the result of a regular suit, is 
conclusive. 

In the case of PJiul KuifuiTi ■ V. Ghcn- 
shyam Misra (9), where n claim having 
been rejected, a suit was j)rought for de- 
claration of the Plaintiff’s right to the pro- 
perty and for an injunction restraining the 
Defendant from executing his decree 
against, the property claimed, it was held 
by the .fudicial Committee reversing the 
decision of the Courts below that the suit 
was one under sec. 283, C. P. C. , for which 
the proper Court-fee was that prescribed 
by sub-sec. (I) bf Art. 17, Sch. II of the 
Court Fees Actj namely, Es. 10 for a “ suit 
to alter or set aside a summary decision or 
order of a Civil Court not established by 
Letters Patent.” It does not appear that 
there was a dismissal for default in that 
case ; but as pointed out in the case of 
Nagendra Lai Choudhuri v. Fani Bhusan 
Das (8), under the present Code any order 
rejecting a claim whether ujion investiga- 
tion or for default would come under ^^he 
purview of Or. XXI, r. 63, And if that 
is so, the observations of thp Judicial Com- 
mittee referred to above would apply to 
either case. 

There is no definition of ‘‘summary 
decision or order ” in .the Court-fees Act; 
but in the case of Daya Ciiand Nemeluind 
V. Hem Ghand Dhnran Ghand (10), Sir, 
M. B; Wistropp. t’- J-* delivering the 
opihiolt'of the majority of the Full Bench 
saiS ■* In the absence of any defimtirm in 

(8) T.Iil!»B.46 0al,785; (..a, 88 q. W. N. 

876(1918), 

(9) 1. L. R. 86 Cal. 208 : 8, c. 18 C. W. N. 109 

JP. 0.) (1907). 

(10) I. Ii. B. 4 Bom. 615 (F. B.) (1880). 


the Court-Fees Act of the- term ‘‘ seminary 
decision or order,” we should rather be dis- 
jx»sed to regard it as a decision or order 
not made in a regular suit or appeal.” And 
furllier on he observed ‘‘ Without posi- 
tively binding ourselves to the proposition 
that every decision or order not made in 
a regular suit or appeal is a summary deci- 
sion or order, we are clearly of opinion, that 
decisions as to the removal or retention of 
attachments pronounced under sec. 246 of 
Act VTTT of 18.59 arc summary decisions or 
orders.” 

No doubt the facts of that case are 
different from those of the present, as there 
was a decision in the claim case. Wc have 
referred to that ease only for the meaning 
of the words “ summary decisions or 
orders.” If, as pointed out in that case, 
the, words ‘‘ summary decision or order ” 
mean a decision or order not made .in a 
^regular suit or appeal, then the present 
case woidd fall within the words ‘ ‘ sum- 
mary order ” made by the Cburt-, 

ft is unnecessary, however, to rely upon 
the observations in that case. Having 
rcgai d to the decision of the Judicial Com- 
mittee in Phul Kumari v. Ghanashyam 
(9), as to the article of the Court-fees Act 
a])plicable to suits under sec. 283 of the 
Civil Procedure Code, and to the- decision 
in Nagendra Lai v. Fani Bhusan (8), that 
the provisions of Or. XXI, r. 63 are appli- 
cable to all orders passed upon claims 
pireferred under r. 58, whether upon in^ 
veatigation or for default, we think that 
the case falls under Art. 17, Sch. II of the' 
Court-fees Act and that the proper Court- 
fee payable is Bs. 10. 

We ought to point out, however, that 
the! plaint in the present c.ase is open to. 
the saiue obseryations w'hich were made 

\ 8 ) T. £. B'. 46 Cal. 786 : 8. c. 19 0*; W. Hi 376 ' 
J (1918!. , c - 

(9) I. L. & 86 Cal. 808: si a,*lB 0, W. N. 169 
8 11907V 
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by the Judicial Committee in the case of without tbein being conferred hy express 


Phul Kumari V. Ghanashyam (9). But 
for the reasons given by their Lordships in 
that case, we think the suit may be treated 
, as substantially one under Or. XXI, r. 63, 
and therefore falls under Art. 17, Sch. IE 
of the Court-fees Act. 

The Biule is made absolute and the order 
of the Court below is set aside. 

No order as to costs. 

S. C. M. Buie made absolute. 

PBIVY COOMCIU 

[Appeal from Bdmbat.] 

Lord Bi'OKmastbk. Bhaidas Shivdas, 
Lord Atkinson. Plaintiff, Appellant, 

Lord Carson. «. 

Sir John Eroe. Bai Gul-ab and anr., 

1931, Defendants, 

25, October. Respondents. 

Hindu, Law — Will— Construction — “ Malik,” if 
a term of art and imports full ownership ~ Trust, 
if valid, when subject-matter uncertain. 

A Hindu testator gave the whole of his 
immoveable estate to his wife as “ malik ” 
and directed that she should leave the pro- 
perty tc his two daughters in such man- 
.ner as she might like ; 

• Held — That the word “ malik ” taken in 
conjunction with the context indicated a 
clear mtention to pass an absolute estate, 
and that even assuming it were intended 
tg^ereats a trust, the subject-matter of such 
triut was too uncertain. 

The word “ malik ” is not a term of art, 
it.does not necessarily define the quality of 
estate taken but the ownership of what- 
ever that estate may be, but in the context 
of tJie present Will, it imported tfiat the 
estate was absolute. 

If words are used in a Hindu’s Will con- 
ferring, absolute ownership upon the wife, 
the wife enjpys the rights' of ownership 

(8> I. L. R. ^6 Col. 902; s, c. 12 0. W. li>L69 

(P.O.mW). * 


and additional terms, unless the circum- 
stances or the context were sufficient to 
show that such absolute ownership was 
not intended. 

Mcss.immat Slirajmanx b. IUbi Nath 
Ojha (J) referred to. 

Appeal from a decree of the High Court, 
dated the 23rd March l9l7, affirming a 
decree of Macleod,».l., dated the 8th Sep- 
tember 1916. 

This appeal originally came before the 
•Board in Febraarj^ 1921 when a preli- 
minary objection was taken by the Appel- 
lant that the procedure in the lower Court 
was erroneous. That objection w'as upheld 
by their Lordships [vide Bhaidas Shivdas 
V. Bai Gulab (3)] and the question in issue 
now came before the Board for determina- 
tion on the merits. 

The case raised a question as to the oon- 
slruclioii of a Hindu Will. The Will in the 
ca^ is sufficiently set out in their Lord- 
•ships’ judgment. At the time of his 
death the testator had a wife Laxmibai and 
two daughters Jamnabai and Diwali. 
Laxmibai took out probate of the testator’s 
Will and w’as in exclusive possession of the 
property until her desjth in 1911. Diwali 
having died in 1906, Jamnabai was in pos- 
session, from 1911 until her death in 1914 
after which her daughters Bai Gulab and 
Ratanbai came into possession. Batan- 
bai died in 1915 leaving Mohanji Jutha 
her only heir. Bhaidas Shivdas the 
widower and 'heir of Diwali thereupon 
brought his suit claiming a half share in 
the testator’s estate, 

Messrs. DeGruyther, K. C, and Parikh 
for the Appellant. — The law of intestacy 
in Gujrat is set out in Mayne’s Hindu Law, 
paras. 614 and 615. Had the testator died 

(1) L. B. 36 I. A. 17 : 8. 0. 1. L. R. 80 AU 
84t 12 0. W. N. 881 (1807). 

(8) L. B. AS I. A 181; a. o. 86 C. W. N. 606 
(1881). 

17 • 
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.liHAIDAS SmVlMS C, JiVJ (W LAIJ. 

intestate Jjaxinibai would only luiVe takoii 
a widow's estate. l.)au< 4 hters if siivvivinjj; 
her Avoidd have laken absolute oslatr. 
The quofllioii is wheilier tiiero is a j^ift over 
to the (laii^liiers or a power to the \vi(y)\\ 
to ap))oiiit iUJion^’ the daughters. 4'lie 
correct translution of the CJuzrati is doubi- 
ful. , 

(JjOUl) liLCKAlASTKK. — If the ('(JUl'ts bo- 
low Ijave jaopoimded the right (jiu-stion itj 
themselves and have then eonsidetvd the 
actual Guzrati words the Boartl woulrl !»e 
unwilling to interfere. ] 

The testator’s real intent ion was to L'ep 
out his brothers — a ]) 0 vver of a])puintiiiejit 
is possi'hle in a Hindu Will. 

The fact that sec. 70 of hulijm 
Succession Act was exchulod from' tlie 
Hindu Wills Act does not preclude 0(iiii(y 
and good (conscience from construing n 
Hiiuhi Will according to the ])ruviaions o!‘ 
that section. The translatioii was not 
(liiostioned in the first (’ourl and could nol 
be (|uestioned later. 

Sir G. it. Lowndes, iv. and Mr, 
Raikes for the Respondents. — ^Meaning o\‘ 
“ malik was.setiled iji Mnsanunal Snntj- 
mani v. linhi Nath Ojha (lb The iiuen- 
tion to give a full heritable eatiite is clear. 
All tJuzraii speaking judges (‘ousider nu 
absolute estate was granted. If ^ou ao- 
(!ept the Aj)pellaul's eonlontion, Jjaxinibai, 
if she were to adopf, w^ould be unable 
to give anything to the ado])led cl did. 
The Court of Appeal mav check the tran- 
slation. Miitu Ramanadan ChciHar 
Vava Lrcvai Marahiyiiar (4)]. 

Mr, DcGrnyther reiilied. 

Reference was also made to ibe U»l low- 
ing authorities : Wdfjluda Rajaanji \. 
Shekh Musindin (51, Bai Motivnhoa \ . Bai 
(1) li. K. 35 I. A. 17: S. c. I. L. E. 30 All. 

84; 12 C. \V. N. 231 (19071. 

(4) \j, R. 44 I. A. 21 at p. 27 : 8. c. 1. J.. K. 

40 Miul. 116; 21 C. W^ N. 621 (1910). 

(5) li. E. 14 I. A. SO : *. 0.. T. L, E. 1 1 Bom 
- ^ 651 (18R7). 


Manioobai Kb, Barnall w Baritall (7), Le 
Marchant \\ Lc Marchant (f>) and Hor- 
wood V( ir('^7 cjb 

Tlu*ir liOKDSHiPs' JLUCiMKN'r was deli- 
\cred b\ 

liOHi) IhcjviMASTKU. — This is an appeal 
againsl a decree, dated the i23r(l March 
11)17, of the High Court of Judicature at 
i>ojnl)ay (Appellate Civil Jurisdiction), 
aflirming a decree, dated the 8th Septem- 
ber lUIO, of the High (.!ourt in its Ordinary 
Original Ci\il .Jurisdiction. 

'fbe (j nest ion raistnl for determination 
aris('3 (jii the eonslruction of the Will, 
dated th(* (illi August 1891, of one Nathoo 
]\Ioolji w lio (lied on the 8th I )ecember 1894. 

Klio Appellant is the husband of one of 
llu' two (laughters of the t(}stator, who i)re- 
(Uveased her mother, the testator’s widow. 
The Respondents claim under the other 
daughter who surviv(‘d her mother. 

.\t tile date of the M'ill there w'ere living 
the testator's widow, his two daughters, 
ai)(l the widow' ot-a |)re-deceased son. The 
two (laughters were named Jammibai and 
Diwali. J)iw'ali died on the 13th ^May 
1900 : and the testator's w'id(Av on the 15th 
August 1911 . 

Ill tbes(* eij'ciiiiistances the Appellant 
claims as llie husband of Diwali that ac- 
coidihg to the true constrAction of the 
Will ihe two (laughters took a vested in- 
terest in the testator's residuarv estate, 
whiclj was not divested by reason of the 
death of one of the daughters before the 
death of tlie widow\ The history of the 
suit has been fully dealt wdth by tlieir 
Lordships ^vllen this ajipeal was formerly 
before tliem, and need not be repealed. 

The Will was made in the Gujrati 

(2) I Siiuuiis au>l Siu.1'1 887. 

(C) 1.. R. 24 1. 1. 08 ; s. c. 1, C. W, N. 800 
(1807). 

(7) 9 Ch. Div. 96 (1878).. 

(.9) IS Ri(. Cas. 4U (ISM). 
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Bhaidas Siiivius i\ Bat Gl lvij. 

Jaiigiia^v, and in the translation is .lividcd 
into clauses. By cl. 2 the testator appoints 
his wife as his sole executrix. Tn the next 
danse, after stating that as he Jvas no son 
hej appoints liis wife to he liis heir; and 
the danse continues in tlicse words 

And I constitute her the owner. And as 
to whatever prop.?rtv tliere may remain aflei* 
her Aleath iiiy wife shall leave the said in*0' 
perty to iny two daughters in r.uch iiiauner 
as she may lik? (either) by makiiiQ: a ‘ Will ‘ 
Or by making (some) other instruinenl. Of rny 
two daughters one named Bai Janiiuibai was 
married to Shah Haridas Hemchaiid, hut as 
he sub&equently died she has now become a 
widow. To her and to (my) other dauiihtcr 
Bai Diwali who has been marrietl to Sh di 
Bhaidas Shivdas (/.c.) to both of them my 
wife shall give (my) pr<»i)erty in siicli manner 
as (she) may like." 

l\v later chiuses of tlu' Will :ht> ic'staloi- 
referred to powers that he desired his wife 
to enjoy ; for exain])le, by el. (i he express- 
ly slates lliai he gives his wife aiithoiity to 
do what sl»(^ thinks right with tin* r»rords 
and the ready moneys of a sho]) wlierc he 
carried on business, and further to cojitimu* 
in partnership with the partiuTs If she so 
desired. By d. he provides tlial after 
there Ifavt^h^’on defrayed out of ilie ^•('lds c’P 
certain specified immoveable i)r<)perly, the 
cxi)enses in connection with a ndigious 
object, for wliidi he had made laovisioji, 
the wife should ap])ly the surplus for lj(‘r 
maintenance and, us(‘ and for the niainien- 
ande and use of Jier daughters if they were 
living with hei-, and if the surplus were 
insufficient she should deal witB the move- 
able and imindveable ]woperties in sudi 
}nanner as she ihonglit fit. l^y cl. 20. 
again, lie gave express power to lii.s wife 
to mortgage, lease, sell and u.se I he pro- 
perties. Finally by d. 23 ho provided 
that after the death of his wife his 
daughters should be named execntrixc'.s. 
and he gaveHhem authority, to deal with 
or manage the whole of his property and 
effects. There is' no dispute that the word 
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that was used in cl. 3 as the original word 
of gift was the word malih' " vvhidi cjouhl 
he a))propriately used to constitute the wife 
absolule owner. It is not that the word 
is n “ term of art,” it does not necessarily 
define ilic quality of the estate taken but 
l!i(' ownership of whatever that cstattj may 
he ; ajid in the context of the iireseni Will 
Iheii- T.ordshqis think the estate was ab- 
solute. At the tiiAe when the Will was 
executed it may well have been that who- 
ever drew the Will was aware that at tJiat 
rime words of absolute gift in favour of a 
Hindoo widow' Jiiighl not lie supposed cap- 
able of (conferring upon her a pow’er of 
alienation, for in the case of Miissammai 
Snrajmnni v. lUibi Nalh Ojlia (1) which 
ultimjiudy c‘ain(^ before lliis Board, wo find 
that the High (^)nrl had ruled : — 

“ that under the Hindu law, as inUirpreled 
up to the prcKC'nt in the case of immovicable 
pnqxM ly given or deviflcd by a husband to 
his wif(‘, the wife has no jjower to aliienate, 
unless the powen* of alicmation ia conferre^d 
upon her in expresH ierin.s.” 

The decision in Mnssammat Surfipnmii 
V. Habi Nalb Ojha (1) sliow^ed that that 
provision was no longcu* soiipd and \hat if 
words were used conferring ahsolutci owiier- 
shi]) ujxni t])e wife, Iht* wife enjoyed the 
rigiits of ownership without their being 
conferr.-vl by express and additional terras, 
unless the circurustaimes or (he context 
were sufficient to sljow' that such absolute 
ownership was not intended. If cl. 3 
stood by itself it would, their Jjordships 
think, be. difficult to dispute that whatever 
the t(?slator desired witii, regard to tlie di.s- 
] position f)f his projierty after the death of 
iiiy •wife Ik'. had not expressed his wishes 
in such a Jiuinncr that they lioundthc pro- 
perly. The words under which th(^ Aj)- 
pellanl claims are words which only attacli 
to whatever ]iroperty th(.*je may remain 
after the cleath of the W'ifo. Without for 

(1) Ti. R. 35'!. A. 17 ; 8. c. I. h. R. 30 All. 

84} 12 C. W. N. 231 (1907). 
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the moment considering whether the desire 
expressed by the testator is expressed in a 
form that makes lier disposition of it 
mandatory or no, it is snflicient to say tliat 
il that clause stood alone the prin/‘iple 
stated in the case of Hortpood v. West, (‘J), 
would 1)0 applicable to this Will as it 
would to a Will in England. The Viee- 
Clianeollor says at p. 389 : — 

Tt is essential to tKe execution of a trust 
that the subject should be certain ; and if 
this testator intended that his wife should, 
at her pleasure, during her life, dispose of 
the proxKsrty which he left to her, and that 
his recommendation should extend only to 
what, if anything happened to remain of his 
property at her death undisposed of by her, 
then there is no trust to be administered by 
this Court.’’ 

Bat the Appellant points out with con- 
siderable force that cl. 3 does not stand 
by itself ; but that the clauses referred ^o, 
and most notably (‘Is, 18 and 23, are in 
their Icmtos inconsistent with the. ^.vievv 
that the provisions of cl. 3 coiisiituiod tlr' 
wife the iibsolutc owner. ^Tieir 1 jordsliips 
arc very far from saying that there is not 
force in this^argumont ; but so far as cl. 18 
is concerned it should be rtuiuMiihered that 
even there tln^re io a provision that the sur- 
plus, after the property has been used for 
maintenance in the manner sug^gested, is 
to remain with the w'ife for her mainten- 
ance and use, and iX)wer is given io her 
to deal with tho immoveable or nu)\ cable 
property as she may think fit. Again, 
wdth regard to cl. 23, the appointment of 
the daugtilers as*, executrixes of the pro- 
perty, if in, fact there had been a gift to 
them after the widow^’s death, wopld be 
quite unnecessary. The only purpose for 
creating them executrixes wrould on either 
hypothesis be to see that the religious pnr- 
p0ipe toVhich part of the property had been 
^ulevbtefli and a certain beneficial trust given 
, to the w idow of the son should be carried 

(2) 1 Simons and Stnart 8S7. 


out. jf and BO far as they were abftolute 
owners it had little value. 

Thdir Lordships therefore think that 
tho;3e subsequent clauses ip the Will are 
not sufficient to displace tho language of 
cl. 3, fortified by the powers given in cl. 
20, and bj' that language there is no trust 
created in favour of the two daughters of 
the testator. In forming this conclusion 
their Tjordships have not considex'ed tho 
.serious difliculty that is placed in the way 
of the Api>ellant by the judgments of the 
( ■ourt fiom which this appt^al has proceed- 
ed. In the Court of Appeal one at least 
of the judges was thoroughly acquainted 
with the language in which this Will is 
drawn, and he took the view that the actual 
W'ords used in cl. 3 suggesting howr the 
property should be left after the death of 
the testator’s widow were in themselves 
inadequate to do anything more than to 
exiM-ess a wish and did not. create an obli- 
gation. Their Lordships have not dealt 
with that part of the case, because in their 
opinion the matter is better decided upon 
the prhiciple to which reference has already 
been made, viz. : even assuming it was in- 
tended to create a trust and the word.H 
were sufficient for that purixxse the subject- 
matter on which the trust is to operate is 
by the terms of this Will too uncertain to 
enable the Court to give it ‘administration. 

For these reasons their Lordships are 
of opinion that this appeal must, fail uid 
ought to be dismissed with costs ; the costs 
incurred in the Court below from the 13th 
March 1917, and of the appeal on the 
preliminary point that was argued before 
this hearing on the merits was reached, 
which were reserved, in their Lordships' 
opinion, should .be costs in the appeal ; and 
they will humbly advise His Majesty 
accordingly. ■ 

G. D. M. 
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PUTT COUNCIL. 

[Appeal prom Bengal.] 

Lord Bockm aster. 
liOBU Donedin. 

Lord Sbaw. 

Sib John Edge. 

Mb. Ameer Ali. 

1921 , 

Heard, 14 and 

1 5, February 
Judgment:, 19, April. 

.'^hebait, debntter at Court 

gale in the beDami of hu son for ader/uate pi'ice^ 
if can keep hts pu'chase^Fiducia'y relationship^^ 
purchase by person standing in^ valid if full dis- 
tlomre made to cestui que trust — Secret purchase 
in another's name invalid. 

The grounds for .rcnwving a 
from his office viaij not be ideniiail with 
those upon which a trustee would he ye- 
moced in England. The close Jiiermingl- 
ing of duties and personal interest which 
together make up the office of shobail mai/ 
well prevent the closeness of the nnalogg, 
but as part of the office, il is indisputable 
that there arc duties which must be per- 
formed, that the estate does need to be 
safeguarded and kept in proper custodij, 
and if it be found that a. man in the exer- 
cise of his duties has pul himself in a 
position in ichich the Court thinks that 
the obligation of his office can no longer be 
faithfully * discharged, that is sufficient 
ground for his removal. 

' A trustee who is not a trustee for sale 
may acquire from beneficiaries who are 
8ui juris an estate in which they arc in- 
terested, bitt he can only do this if he 
has made the fullest disclosure to them 
of all the relevant and material facts with- 
in his knowledge affecting or that might 
affect the value and condition of the estate, 
and the parties are at arm's length, ihe 
cestui qui trust knowing that he is dealing 
with the trustee. Otherwise the purchase 
is bad and. it is bad because any 
person who' occupies a fiduciary rela- 


tionship may he able by virtue of his posi- 
tiov to acquire information with regard to 
the trust estate which he is not permitted 
to use for his oum benefit. 

This rule is of general application to 
dealings by persons with an estate in regard 
to which they stand in a fiduciary relation- 
ship and therefore governs purchases of 
debut ter cslalc by a shebuit. 

The rule laid down in TjKWIs v. Hill- 
man (2) that evep if an attorney! or agent 
can show that he is entitled to purchase, 
yet, if instead of openly purchasing, he pur- 
chases in the name of a trustee or agent 
without disclosing the fact, no such pur- 
chase can slamf applied to the purchase 
in this case by a shebnit at a Court sale in 
the bonarni of his fion^ and it was declared 
invalid inspiie of the fact that the price 
fetched was abundant. 

These were consolidated appeals from a 
judgment, dated the 24th July 1919, of the 
High Court at Fort William in Bengal, 
4 ’e versing a judgment, dated ihe 23rd 
December 1915, of ihe second Court of the 
Subordinate Judge of Hooghly. 

The facts of the case sufficiently :»p[)ear 
from the judgment. 

Sir John Simon, K. C. (with Messrs. 
L. DcGruythcr, K.HJ, and J. M. Parikh) 
for the Appellant. — It has been ques- 
tionod whetlier the ])urchase was not 
benami for the Kaja-, and was or was not 
the Raja in the jK)Hition of a trustee at that 
time. This action was brought to remove 
the Raja from Shebaitshi]) and to get a 
receiver appointed. The Subordinate 
Judge’s finding ift ^dglit and the High 
Court is wrong. * 

[Lord Buckmaster. — The question is 
whether when he was trustee he had not 
access to information about the property, 
which was not known to the public.] 

Hy point is that the sale is not a sale by 
the Raja as trustee. There is no doubt 

(2) 3aL. Q^607(I852j. 


Raja^Prary 
MoHaN Mukerji, 
Appellant, 

V. 

Monohar 
MUKRRJ iand ors., 
Respondents. 
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that it iH thp Hiijji’s own private money 
that WiiH used to piiridiase it. 

There is a eonsensiis of opinion lhal 
the price he had jiaid was an exorbitant 
one. lie was fi^htin^^ to save this ])ro- 
perty V'hile tia* sale has l)een confirmed. 

1%' (’omt struck onf the sale 

on the tact that T was a trustee. i\I^v \iew 
is that th(* sale is not facto void, ])iit 
coidd he set aside if th^ Oourt could dis- 
cover srjnu'ttun*^ wronj^ — or if there was a 
r(‘al duty on the trustee whicli was in itself 
a bar Thomson v. h\istu:0(1 (l^), (Lord 
(Nairn’s judgment), Lord Macna^hten re- 
fers to this in i>ou(jan v. Macplicrson i J). 

[‘1joio> TircKMASTnn. — ^^riie law iji India 
seems to ho diltcrent. In the taise of a 
ninrtgaj;’e sale it mlerjioses a s]>eeial ]lro- 
teetion as af^ainst the mortgagee.] 

Civil IVoeeduro (’ode, Sell. I, Or. XXL 
rr. 7*2 and 04 Ifg. 

[rjOHD Shaw. — U. 7 d is added after 
r, 72 io make the matter donhly sure; \o 
keep away luiv oju‘ who has au interest in 
keeping the price down. “ Any one con- 
nected with the (’ourl proceedings.”! 

f liOni) Bri’KMASTKR. — Is it not the dulv 
of the trustee to* give all iiiforiiiatioir?'] 
\A'ould it Jioi do jjf .1 make good my 
main ‘contention that the iiroperly has 
been out of my hands? (R, (>0, Or. XXL. 

It is not that there is no sale, hut that 
the sale could be set aside, ^rhe eireum- 
stances are similar to‘ those in Bengal 
Tenancy Act, s(‘c. .173, sub-soc. (2) ahoiil 
judgment-debtors referred to by the Sub- 
ordinate Judge. Plop'right v. Lnnibcri 
(J)) and Nngvnt v. Slug^^nt (1). 

{Mr- Dnvnc referred to Nngcnl y. 
Nuyent (D on ap])eal.] 

Wraffoni v. Ttrijnncn tOh 

, [’»07]2 0h. 293; on app. [1908] 1 Ch. 

S'*®- 

; ^ («i 2 App. Cftii. 286 (1877). 

<41 [1902] App. Oai. 197 at p. 204. " 
m 52 L. J. 642 at pp. 652, 653 (1885). 

(6) IIS22] JneoR 418 at p. 421. 


1'he selieiui* in India seems to he that 
the ])articular eonno(*tion of the Shebait- 
sliip is broken w'hen the ])ro)x?rty is sold 
hv Courl, Alien v. Cillettc (7), cited in 
the High (!oui‘l.'s judgment is exactly 
similar to this case. 

Refers to findings by the (k)urt that the 
Itaja has jiaid far more than its real value. 

I Lord Shaw. — Is there any vvay under 
Ihc' Code l)y whicdi he could have applied 
for and got permission to l)id?l 

Xu. 

If the transaction is not void from 
the hegmiiing, then no sufiicient ground 
has been shewn to avoid the sale. 

'fhe pro])cr order to he made brings in a 
c()in])lication. I’lie order is (hat an ac- 
count is to l>e taken, and thai Raja’s per- 
sonal liability is to he (*omi)uteil later : 

bhrst : We resisted Bijoy 31 yi^nrs ago. 
We luive exercised the Shehaitship for the 
last 2iS y(uirs ; 

Second : We have resisted Bijoy's sons’ 
claims : 

Third : We denied the trust idiaracter of 
some jnoniissory notes. Since 1898 we 
ourselves took steps to have the notes de- 
clared trust pvoi)ej-ly. 

The above points must now be specially 
not iced. 

Fourili : It was alleged there were funds 
to pay the exe(*ution creditoi*. ‘ This is not 
true and lias not been provcil. 

Fifth : The accounts were iirodnced. 

Tliese are the alleged grounds of mis- 
conduct. IMayne's Hindu J baw', sec. 5J5). 
r have a completti answer tb these alleg- 
ations in the jilainl. Peary Mohuu v. 
Norendra Nath (8), per Lord Macnagbten. 

A/r. d. M. Dunne, K. C. (with^ Air. 
Kenworthjf Droum) I or the Respondent. t~ 
This is merely a (jiiestion of fact* It is 
the duty of the trustee to protect the c^^tui 

(7» 137 IT. S. 6S9 (1887'. 

(8) L. R. 87 I. A. 88: ». a T. U R. 37 W- 
229 i 14 0. W. N. 261 0909). , 
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que trust. Both the Courts in India have 
found that the liaja had hidden the fact 
that lie was the piircliasor. In ihe case 
i)l Maepherson v. Watt (9), this fact was 
l^eld sufficient to upset the sale. 

Mr, DeGruythcr, K. C . — Youp Lord- 
ships would hoar uie oJily on Ihe torm of 
the order. 

[Lord Buokmaster. — Y es, else \vo 
would not have called on ilr. Dunne at 
all.l 

The question of taking a ^^oneral ac- 
(jount does not arise, as lliere is no prayer 
for it. Again dhe Courts liave i’oimd that 
uie Baja had carried out his trust proj)erly. 
The suit was instituted in 1918. Is iho 
Kaja when he pui’chases in tlic name of a 
son who is member of the Baja’s un- 
divided family concealing that he has 
some* interest in the ])ro|)erty? The 
moment the purchasc-monoy was paid 
into Court, the estate began having the 
benefit of the money and so no order for 
mesne profits should he made. There is 
also no account for any •money due from 
the Appellaiil. The order to take an ac- 
count would be a very j'oving one. 

Thcm.LoRUSHii’s’ Jldgmext was deli- 
vered by 

. Lord Buckmastek. — Many ipiestions 
were originally involved in the dispute 
which has given rise to this appeal, but of 
ihdse two only remain. The first relates 
to the continuance of the Appellant Raja 
Peary Mohan Mukerji in the office of 
Shebait to thtf debottar estate of Sri Sri 
Iswar Goj)alesW'ar Shiva Thakiir and Sri 
Sri Iswar Shridhar Thakur, and the second 
to the purch^e in January 1913, of a cor- 
jain Lot known as TjoI Bahirgora, which 
was jsold in execution under circuinstnn(* 2 s 
to ’ which their Lordships will briefly 
refer ( ~ * 

his Will, dated the Hth Septem))er 

4 V ^Q) a OftB. 25i 


1840, Jaga ]\iohau Mukerji dedicated cer- 
tain properties to the worshi]> of the (wo 
Thakurs established by him, for the ajinual 
celebration of the Durga Puja, the Sradli 
of ancestors, and other pious usages, the 
Mull providing for the order of succession 
<o the office of tlie Sliebait among ilu 
testatQi*\s own descendants. The testator 
died shortly after tJie execution* of his» 
AVill, and in September of 1890 ihe suc- 
cession to the Shebailship ojieued, owing 
to tlie dealli of tjic then Shebait. Dis- 
•putos arose as to wlio uas the true suc- 
cessor, whicli resulted in a de<!ree of ilte 
29tli January 189 1 thnl one Bijoy Krishna 
was the rightful”T>]ied)ait, but on the day 
of the decree he died. I'urllier litigation 
then ensued between tlie sons of Bijoy 
Krishna and the Raja who is tlie Appel- 
lant in the first of these appeals, whieli 
ultimately resulted in a decree of the 30th 
June 1003, made by the Subordinate Judge 
in^favour of tli(‘ sons of Bijoy Krishna for 
lls. 45,900, wliich sum it was ordoretl 
should I'e 1 ‘ecovered by the PlaintilTs out cf 
the debottar estate in the hands of the Raja 
as its Shebait. Api)eals w^re- luken from 
(his judgment to the High Courl , and agaiji 
from the High (■oiirfc*to His Majesty in 
Council, but these appeals failed. Execu- 
tion proceedings were then instituted in 
order to secure a sale out of the debottar 
estate of the Lot that is now* in disniite, 
and on the 141 h January..! 91 8, the sail 
Lot was sold at a public Court-sale fo)* 
Rs, 1,50,600 to the A])pellant in the second 
appeal , who is the son* of the Raja . 

On the ]7th Pebreiary 1918, proceedings 
were taken by Moiiohar Mukerji, who is 
tht) first ResiHindcnt to these apiieals, ask- 
ing among other things for the removal * l 
the Raja from the offico of Shebait and for 
an oi'der to set aside the purchase of the 
estate. The Subordinate Judge disnuHs- 
od tlie suit, but he held, contrary tp the 
eontijption of thi& that the pur- 
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chase was benami and made with the 
Baja’s money for his benefit. An appeal 
was taken from the decree following this 
judgment to the High Court of Calcutta 
and was allowed. The High 'Court sifp- 
ported the view that the sale was in fact 
benami for the Kaja who held a fiduciary 
position in relation to the estate, afid they 
' held that in these circumstances the pur- 
chase could not be supported. They also 
decided that the Baja should cease to be 
Shebait and that the«.management of the 
estate should be vested in a Eeceiver to be 
appointed by the Court. A decree was ac- 
cordingly drawn up carrying out these 
views, and from this decree both the Baja 
and his son have brought the present, i.p- 
peals, which have been consolidated by an 
Order in Council. . 

Upon the question of the removal of the 
Baja, the learned Subordinate Judge 
thought that there was no sufficient charge 
of misconduct to justify his removal ; but 
the High Court took a different view, and 
thought that the proti-acted litigations by 
which the estate had become heavily bur- 
dened with dwbts, and the circumstances 
associated with the claims which he was 
seeking to establish against the estate for 
litigation expenses, were such as to render 
it undesirable that he should eoirlinue in 
the office. They also found that the pur- 
chase could not be sustained. Their Lord- 
ships pjte not prepared to interfere with 
these conclusions. The grounds for re- 
moving a Shebait from his office may not 
be identical with ‘those upon which a 
trustee would bo renloved in this country. 
The close intermingling of duties and 'per- 
8ona4' interest which together make up the 
of Shebait may well prevent the 
jj^eenoss of the analogy, but as part of the 
office itr is indisputable that there are 
duties which must be perfoimed, that the 
estate does need to be safeguarded and kept 
in proper custody^ and if it, .be found that 


a man iii the exercise of his duties has put 
himself in a position in which the Court' 
thinks that the obligations of his office pan 
no longer be faithfully discharged, that is 
sufficient ground for his removal. It Is 
Ibis that forms the foundation of the iudg- 
inent of the High Court, and the Appel- 
lant has not satisfied their Lordships that 
the facts were misinterpreted or the reason- 
ing unsound. 

Upon the remaining question also their 
Lordships think that the High Court was 
right. The argument in favour of the Ap- 
pellant here also turns upon the dissimilar- 
ily between the office of Shebait and the 
ordinary office of a tinistee. A timstee for 
sale cannot purcliase ; he cannot purchaiie 
because the same person ctnnot be both 
vendor and purchaser, and he whp acts 
for another cannot also act for him- 
self. But even if he be not a 
trustee for sale, if in any capacity he is 
trustee of the estate, although bis incapa- 
city to buy is not absolute and is subject 
to different limitations it is equally well 
established. A trustee may indeed ac- 
quire from beneficiaries who are siti juris 
an estate in which they are interested, but 
he can only do this if he has made the 
fullest disclosure to them of all the rele- 
vant and material facts within his know- 
ledge affecting or that might affect the 
value and condition of the estate and the 
parties are at arm’s length, the cestui jiw 
trust knowing that he is dealing with the 
trustee. Otherwise the purchase is^biad, 
and it is bad because any person who occu- 
pies a fiduciary relationship may be able 
by virtue of his position to acquire infctfin- 
ation with regard to the trust estate which 
he is not permitted to use for his own 
bendfit. Their Lordships recognize the 
force of the argument that points out (ffie. 
dissimilarity between a '^Shebait .and 
trustees to whom this rule applies. ThffiEO- ' 
is no doabti that the .Wfxrd ‘'.trasti^ fiv 
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ooTers a .very large number of relation- 
shij^s, involving different obligations ; the 
word “ trust,” therefore, may be go used 
that it is intended to apply only to one 
class of such duties; and it follows that 
rules a!nd decisions which depend upon the 
special conditions attached to the parti- 
cular class would not of necessity apply 
to another where these conditions did not 
exist. The rule forbidding the purchase 
of an estate by a person who stands in re- 
gard to his dealings with it in a fiduciary 
relationship is, how'ever, general in its ap- 
plication. In, the case of Nugent v. 
Nugent (1), it was held that a Eeceiver 
appointed by the Court cannot purchase 
the property of which he. is Keceivor with- 
out the leave A)f the Court, even where the 
sale is not made in the action in which he 
w^as appointed, but by a mortgagee selling 
with leave outside the suit. Their Tjord- 
ships think that this was a correct decision 
and shows the wide area of dispide which 
is covered by (he rule. 

Further, in the present case .it is now 
established by two concurrent findings 
fact that the Kaja purchased the property 
benami in the name of his son, and by 
this means concealed the fact that he was 
the real purchaser; their Lord8hi])s bear 
in mind that such classes of purchase are 
.very common in India and are due to many 
considerations which may not find theur. 
.counterpart here, yet none the less they 
can easily be made a cloak and cover for 
improper ajid even dishonest^ transactions, 
and- titty think the rule laid down by Lord 
St. Leonards in Lewis v. Hillman (2) that 
even if an attorney or agent can show 
•ihat he; is entitled to purchase, yet if in- 
,8tead:“^>f openly purchasing, he purchases 
in ihb -name of a trustee or agent without 
(UeolesiBg the fact, no such purchase as 

(l) £1(1571 2 0». 29% on afp; [fSOSl 1 Ch* 

,(2l 8 H. U'O. (1882?; , 


that can stand for 'a single moment , should 
apply to this case. ' 

Their Loi’dships have not overlooked the 
fact that in the present instance the pur- 
chase was for an abundant price, one that 
is said to be largely above its market value, 
but such considerations cannot* have w'eight 
where the purchase is challenged upon the 
gronnds’in the present suit. 

It is lyinecessar^ to examine further in 
detail the law upon this matter, for .it is 
fully, and in their Lordships’ opinion 
accurately, Analysedsn the judgment of the 
High Court, where the relevant author- 
ities are quoted and properly applied. 
They think, therefore, that this appeal 
must fail and that an order must be made 
declaring that the purchase by the second 
Appellant was invalid and that proper and 
necessary steps should be taken to secure 
the property ; and that the first Appellant 
is entitled, subject as herein mentioned, 
(o repayment <rf the purchase money. An 
aefount should be directed showing what, 
if anything, is due from the first Apfjellant 
to the estate, and such money should be 
deducted from the purchase moneys, the 
balance, if any, of the moneys in Court (o 
■be paid out and the first Appellant to have 
a charge on the estateHor such sum. ^ The 
Appellants will pay the costs of the ap- 
peals. • 

They will humbly advise His Majesty to 
this effect. » 

Solicitor : M r. Edward Dalgado for the 
Appellants. 

Solicitors : Messrs. Vallance and Vall- 
anee ior the Bespondents. 

B. M. P. 


18 
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COim APPBLLATB JDBlSOIOTIOir;} 

Appeals from Ap^ ia,i,ATK D - obeeb 
Nos. 801 AND ?OV OF ]9l». 

R V < T( Faijonkebsa, 
Plaintiff, Appellant, 

«. 

BaUTABAN OHOWDHtlBT 
and ors., Defendants, 
Bespondents. 

Bengal Temneg Act (VIII of 1885), tee. 15, 
omission hy heirs of a tenws-hdlder to give the 
prescribed notice to the landlord, if tntitles the 
^'andlord to recognise one of the heks as the repre~ 
sentative of the tendney—Seds of entire tenure in 
ejcecution of a rent decree fihtained against the said 
representative, if affects the rights of the other heirs 

On the death of a permanent tenure- 
holder his heirs did not give the notice 
under sec, 15, Bengal Tenancy Act, to the 
landlord. The landlord, however, chose 
to recognize one of the heirs as the repre- 
sentative of the tenancy and obtained a 
rent decree against him alone. In execu- 
tion of that decree the tenure was sold, and 
the other heirs brought a suit for rccoverg 
of their .shares saying that their interest 
in the tenure was unaffected by the, sale : 

Held — That the shares of the heirs tcho 
'were, not parties to the rent decree did not 
pass under the sale, and only the right , 
title and interest pf the tenant who was 
the sole Defendant in the rent suit passed. 
It is not sufficient to show that il\e land- 
lord has chosen to obtain a decree for rent 
against one out of several heirs. It has 
to be established that all the tenants have 
held out one of them as their representa- 
tive in their transactions with the land- 
lord. 

Nktai V. Hari'( 1 )j Jbo Lal v. Gunoa 
( 2 ), Rupnarain v. Juggo ( 3 ) and Anakda v. 
Habidab ( 4 ) and other cases referred to. 

Failure on the part of heirs to comply 

a) i. ><>• u-seoai e7? isum . 

<2^1. L. B. 10 Oal UiW 

(8) 10 W. B. 804 (1868). 

(4) I.I<.B,87 0a).646 U900), 


with the requirements of see, 16, Bengal 
Tenancy Act, does not necessarily entitle 
the landlord to treat one of the several 
heirs of the original tenure-holder as repre- 
sentative of the tenancy. 

Khettbh Mohan v. Pban |Cbisto ( 10 ) 
distinguished. 

This was an appeal from a decision of 
G. Sells, Esq., District Judge, Chittagong, 
dated 28th November 1918, affirming that 
of Babu Aswini Eumar Das, Munsif , Sat. 
kania, dated 24th May 1917. 

A permanent tenure belonged to one 
Abdul Rashid. After his death no notice 
under sec. 15 of the Bengal Tenancy Act 
was given to the landlord by his successors. 
The landlord chose to treat Abdul Rashid’s 
son Wahed as the representative of the 
tenancy and his name wns entered in the 
recordof-rights as the sole possessor in 
respect of these lands. In a suit for rent 
against Wahed alone, a decree was passed' 
and the tenure was sold in execution. 
Thereupon Abdul Rashid’s daughter and 
daughter-in-law sued for recovery of their 
shares of the lands. The Court of first in- 
stance held that as the Plaintiffs had allow- 
ed Wahed to represent the ownership of 
the tenure in their transactions with the 
landlord they had no right to complain if 
any untoward consequences followed. On 
appeal the District Judge confirmed that 
decision of dismissal. Hence the present 
appeal to the High Court. 

Babus Surendra Chandra Sen, D. L. 
Kastagir, Chandra Sekhar Sen and Paresh 
Chandra Sen for the Appellant. 

Babu Norendra Kumar Das for the Be- 
spondents. 

The Judgment of thb. Ooubt was 
follows: — .y 

Mookerjee, C. J. — These are appeals bv 
the Plaintiffs in two .suits for recoverv of 
joint possession of land. 

’^(12; 3 0, W. N. 871 {181W. 


Mooeebjee, C. j. 
Fletcher, j. 
1920, 

27, July. 
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The land admittedly belonged at one 
timh to Abdul Rashid. The Plaintiff in 
one of these suits is one of his daughters, 
the Plaintiff in the other suit is one of his 
daughters-in-law. Their contention is that 
their interest in the tenure has not been 
affected by a sale held on the 7th August 
1906 in execution of a decree for rent ob- 
tained against Abdul Wahed, one of the 
sons of the original tenure-holder Abdul 
Rashid. 

The Courts below have dismissed the 
suits. The Court of first instance found 
that the claim was not barred by limita- 
tion, but that the circumstances indicated 
that the Plaintiffs had allowed Abdul 
Wahed to represent the ownership of the 
tenure in their transactions with the land- 
lord, and that consequently they had no 
right to complain if any untoward con- 
sequences followed. Ujwn .appeal, the 
District Judge has confirmed the decrees 
of dismissal, although he has not accepted 
all the findings of the Court of first in- 
stance. He has held that Abdul Wahed 
was not the recorded tenant, but has added 
that even though he was not the recorded 
tenant, the very fact that rent decrees were 
obtained against him shows that he was 
recc^ised bv the landlord as the tenant, 
and that consequently the non-registration 
of his name* was without significance. 
The District Judge has further laid stress 
<m 4he circumstance that the name of 
Abdul Wahed was entered in the record- 
of-rights as the sole possessor in respect of 
these lands. 

On the present appeal, it has been con- 
tended that the facts found by the District 
Judge make it impdssible for the Defend- 
spts, the execution-purchasers, to contend 
successfully that they hat'e acquired a 
to the Aares claimed .by the Plain- 
tiffs. The ailment in snbstence is :;hat 
the prkiciple of r^resentation has ne ap- 
plieation In fbib SMlh, ijuff iiit as :SBdtd 


Wahed alone was h party to the rent suit, 
only his right, title and interest have 
passed under the sale, leaving unaffected 
the interest of the Plaintiffs. We are of 
opinion that this contention is well-founded 
and must prevail. 

In order to entitle the execution-pur- 
chaser to invoke the aid of the orinciple of 
representation enunciated in the case of 
Netai Bihary Shdha Pramanich v. Hart 
Gohinda Saha (1) which followed the rule 
recognised in Jeo Lai v. Gunga Pershad 
f2), it is not sufficient to show that the 
landlord has chosen to obtain a decree for 
rent against one out of several heirs. It 
has to be established that all the tenants 
have held out one of them as their repre- 
sentative in their transactions with the 
landlord. If they have so held out one of 
them to represent them in the matter of 
the tenancy, they cannot complain if a 
decree for rent is obtained by the landlord 
agjwnst that representative, and the entire 
tenancy brought to sale in execution 
thereof ; such co-owners would be affected 
by the sale even though they were not 
parties to the decree liupnarain v. 
Juggo (3), Ananda v. Ilaridas (4), AsoJe 
V. Karim (5), ChamatlMri v. Triguna (G), 
Budayar Rahaman v. Karam AU*(.7), 
Doorgadjiur Huromohinec (8), Bejoy v. 
Rajendra (9), Afraz Mollah v. Kulsuhun- 
nessa Bibi (10) iin(\ Manurattan v. Hari~ 
nath (11). 

In the case before us, no reason has been 
assigned why the landlord should have 

• 

a) I. L. B. ae cnuer? asM) 

(2) i. L. B. 10 0»l. 996 (1884). 

’ (8) 10 W. B. 804)a868). 

(4) I. L. B. 27 Oal. 646 (1900). 

,6' 9 0. W V. P4,9 1906' 

6' 17 0 . w \ SM ima 
(7) I8C. li. J. 271 1918). 

8> 18 o, vv N 270 >1S88> 

(9) 9 0. L. J. 479 (1909). 

(10) 4 0. L.}.68(1906> 

(It) t C. Ik J. 600 1614} (litol). 
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brought 'the suit for rent against one out 
of several repfesentsitives' of the original 
tenant. 'On the other hand* the facts 
found in the judgment of the Court of first 
instance make it abundantly clear th^t if 
the slightest enquiry had been made, the 
landlord would have discovered that there 
were other heirs than the person whom he 
intended to sue. Beference has finally 
been made to the provisions of^see. 15 uf 
the Bengal Tenancy Act which prescribes 
the procedure to be followed by persons 
who have succeeded to a permanent 
tenure. It has been suggested that as the 
Flaintills did not appear to have given the 
requisite notice under that section, they 
are debarred from relief in the present 
suits. We are of opinion that there is no 
foundation for this contention. Failure on 
the part of heirs to comply with the re- 
quirements of sec. 15, does not necessarily 
entitle the landlord to treat one of the 
several heirs of the original tenure-holders 
as representative of the tenancy. The case 
of Khetter v. Pran Kristo (12) is clearly 
distinguishable ; the objection as to defect 
of parties was raised in the rent suit and 
no question 'arose as to the effect of the 
decree which might be made therein. In 
our opinion, upon the facts found by the 
Distriet Judge, which we have summaris- 
ed above, there is no, answer to the claim 
of the Plaintiffs. 

The result is that 'these appeals are al- 
lowed, the decrees of the District Judge set 
aside and the suits decreed with costs in 
all the Courts. 

Plbtoheb, J.-^i agree. 

J. K. B. Appeal decreed with costs. 

112 ) 3 0. W. N. 871 (isee). 


[CIVIL APPELLATE JURISDICTION.] 
Appeals frou Oriqinal Dbobbbs 
No. 137 OF 1918 

AND 

No. 135 OF 1919. 


Richardson, J. 
Crkaves, j. 
1920, 

25, May. 


Manmotbo Nath 
Mulliok, Defendant, 
Appellant, 

V. 

Mabahed Solbhan, 
Plaintiff, Respondent. 


Jet XI of 1859, tea. S md S— Bengal Act (VII 
of 1868 )— Tenures in Dihi Panchannogram— Boards 
Notification regarding time for sale, effect^ of—^gle 
for arrears of revenue when premature and ultra 
eirc»— Date of pagnmU of revenue. 

The effect of the Notification of the 
Board of Revenue, dated the 6th October 
1871 is that no holding can be sold till 
after the 28ih June next after the first day 
of the month following the month in which 
the revenue or rent should have been paid. 

The date on which the revenue is pay- 
able depends primarily not on general or 
administrative , considerations such as the 
course of business in the Collectorate or the 
mode in which the accounts are kept but 
on the contract between the parties. 

Where a tenure was held under a kabu- 
liyat, dated the 10th November 1862, e n- 
taining a stipulation to pay rent year by 
year in Dihi Panchannogram to which by 
virtue of Bengal Act VII of 1868, Act XI 
of 1859 was applicable, and the tenure was 
sold for arrears of revenue of 1914 and 1915 
on the 17th May 1915, it was held that the 
sale was premature and ultra, vires and 
conferred no title on the purchaser as the 
current demand for 1914-1915 , was not 
payable till the 10th November 1914, so 
that the tenure could not be sold before fhe 
28th June 1915. 

Haji BD.KSHI Elahi V. Dublav Chan- 
Du,\ Kab ■(!) /ol/ou’cd. 

(1) T. L. 39 Oal. Ml ; a. c. 16 C. W, N. 84A 
a*. CJ(lfll2). ' * 
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This was an appeal agaii^sl; the decree 
. of Baba Amulya Charan Ghose, second 
Subordinate Judge of Zillah 24-Per- 
gannahs, dated the 31st of Januai^ 1916. 

The facts of the case will appear from 
the judgment. 

The Hon’ble the Advocate-General, Mr. 
T. C. P. Gibbons and Babus Joges Chan- 
drg, Boy, Sarat Chandra MuJtherjee, Lai 
Mohan Ghose and Narendra Nath Mukher- 
jge for the Appellant. 

Mr. B. Chakravarty and Babus Bam 
Chandra Majumdar and Bijon Kumar 
Mukherjec for the Eespondent. 

The Judgment of the Couet was as 
follows : — 

RicniARDSON, J. -Tile Plaintiff in the 
two suits out of which these appeals arise 
purchased holding No. 20-A in Mchtil 
Panchannogram in the 2-1-Pergannahs at a 
sale for arrears of revenue or rent Iield un- 
der Act YIT of 1868, which incorporates the 
provisions of the Bengal Revenue Sales 
Act (XI of 1859). The holding is a tenure 
within Act VII of 18G6 and the Defendant 
in each suit is an under-tenure-holder in 
occupation of lands comprised in the hold- 
ing. Appeal No. 136 relates to Suit No. 20 
of the Court below and Appeal No. 137 to 
Suit No. 19. 

The holding was sold on the 17th May 
1915, for an arrear of Es. 6-10-5 and the 
^rice paid by the Plaintiff was Es. 8,900. 

The suits were brought to vacate the 
undpr-tenure of the Defendants under 
, sec. 12 of the Act of 1868 as incumbrances 
imposed upon the tenure after its creation 
or after the time of settlement. The De- 
fendants contend in the first place that 
the sale was invalid inasmuch as the 
Collator had no authority under the law to 
‘ sell the tenure when he did, and in the 
second place that their under-tenures are 
within tHe first or jibe thud exception f.o 
. .12. and|,<therefor»..pii5te(:$ted. Before 


us the plca'that the sale was brought about 
by collusion between the purchaser and 
the defaulter . vinK in effect absmdoned. 
The Plaintiff won in the Oourt below and 
the Defendants have appealed. 

, The point of the first defence is whether 
the sale was premature and it turns on 
the application of the Privy Councirs deci- 
sion in Haji Bukshi Elahi v. Durlav Chan- 
dra ^ar (1) to the facts of the present 
case. Their Lordships dealt with the 
effect of the two Acts and of the Board’s 
Notification of 6th October 1871, issued 
imder sec. 3 of Ihe Act of 1659, in rela- 
tion to the time at which these holdings in 
Panchannogram become saleable for 
arrears. The result is that no holding 
can be sold till after the 28th June next 
after ♦he first day of the mouth following 
the month in which the revenue or rent 
should have been paid. 

The rents of tlie holdings arc payable 
annually and the result is arrived at in this 
way. Determine the day on which the 
rent is annually payable. If not paid on 
or .before that date the rent is in arrear on 
the first day of the following month (Act 
XI of 1859, sec. 2). Under the Board’s 
Notification of 1871, the tenure-holder 
may save his tenure by paying the arrear 
on or before the 28tft June next following. 
It is not till after that date has passed 
without the arrear being paid that the 
bolding becomes saleable at public auction 
to the highest bidder. 

In the case cited, the tenure-holder’s 
engagement. or kabuliyat required him to 
pay his rent' “ within the 28th day of June 
evbry year. ’ ’ It wab held that the rent so 
payable in any year was not in arrear till 
July of that year and the holding could not 
be sold till after June 28th of the following 
year. 

The first question to be determined, 

(I) I. L. B. 39 Oal. 991 1 s. c. 16 0. W. N. 849 
P.O.)«ei2). 
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:^C^efore, is on what day the rent^*tlie 
present case was payable. 

for the Plaintiff it is said that the rent 
was payable annually according to the 
Bengali year and reliance is placed bn the 
evidence of the Collectorate Eecord-keepcr 
called by the Defendants, who says that 
“the rent. of this Panchannogram mahal 
is generally collected according to tjie Ben. 
gtdi year.’’ In the jama wasil haki of the 
holding (Ex. A), the years are entered as 
1911-12, 1912-13 and so on. The entries 
may refer either to the financial year end- 
ing on the 31st March, or to the Bengali 
year ending about the middle of April. It 
is immaterial which of these years is in- 
tended. The account shows that there 
was nothing due at the. close of 1912-13 
(or 1319 B. S.). The year 1913-1-1 or 
(1320 B. S.)' opened witli a “ cuncuil do- 
niand ’’ of Es. C-lO-o and no arrear de- 
mand. The “ current demand ’’ for tliat 
year was paid on 28rd March 1914. Ac- 
cordingly 191-4-16 (or 1321 B. H.) a\so 
opened with no entry in the arrear colunui 
and an entry of Es. 6-10-5 in the column 
provided for the current demand. This 
demand was not paid on 28th June 1914, 
Or later and th^ holding was sold in oon- 
se^nce in May 1^16. If, as is argued 
foT the Plaintiff, the amount became due 
and payable on the 1st April 1914, pv the 
1st Baasakh 1321, the rent was in arrear- 
on let May 1914, and the Collector was 
at liberty to sell it after June 28th of the 
same year. If, on the other hand, the 
amount became due and payable in or after 
June 1914, the holding could not be sold 
till after 28th June \91^. 

As the Privy Council point out, the dai<> 
on >Vhlch the amount was payable depends 
• primarily, not <m general or administrative 
cngSfderations , such as the course of busi- 
i gPl 'an the Collectorate or the mode in 
the accounts axe kept, but on the 
’■^^^tract between the parties. In the pre- 


sent case that contract is embodied in a 
kabiUiyat, dated 10th November 1862, 
which is in the following terms : — 

“ This deed of kabuliyat is executed by 
Suyad Abdulali (a former tenure-holder) to 
the following effect : — ‘ That I have got a 
permanent maurashi patta in respect of 
lands measuring 17 bighas 5 katas 4 
chataks and 10 gandas acknowledging es 
yearly rent thereof Es. 20-12 aimas 4 pies. 
I shall pay the rent year by year. Accord- 
ingly on receiving a patta, I execute this 
kabuliyat,’ Finis 10th November 1862.’’ 

The original holding appears to have 
been split np. Holding No. 20-A com- 
prises about a third of the original area and 
is responsible for an aliquot share of the 
rent. 

It will be observed that the kabuliyat 
bears an English date and that it does not 
expressly mention the date on which the 
rent is due to be paid each year. There 
seems no reason why it should refer to the 
Bengali year or the financial year or the 
English calendar year, rather than to the 
year beginning oh the date it bears, the 
10th November and ending on the 9th 
November of the following year, which 
may be called the year of the tenancy. 
The meaning of the words as they stand 
is presumably that the rent should be paid 
year by year on the 10th November of 
each year. If that be so, the account 
would show that the rent due on the KKh 
November 1913, was paid on the 23rd 
March 1914, and that the current demand 
for 1914-15 was not payable till the 10th 
November 1914. The rent, tberefbns, was 
not in arrear till the Ist December 1914, 
and the Collector was without authority to 
sell before the 28th June 1915. Acci^- 
ingly, the sale held in Msfy 1915, ifi- 
valid and ultra vires and co^eited Ho r^ht 
on the Plaintiff, as the purdh^r at the 
sale, to vacate these under-tenures. 

II that view be Defendillts 
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succeed on their first contention and it 
becomes unnecessary for us to consider 
whethjsr the Defendants’ under-tenure is 
within any of the exceptions to sec. 12 
of the Act of 1868, a question with which 
the Court below seems to have dealt some- 
what cursorily. 

It may be added that according to the 
sale notice jissued on 14th April 1915, under 
see. 7 of the Act of 1659 (Ex. 15), the sale 
wan realization of th© Gov- 

ernment Revenue for the year 1320 B. SI. 
which was payable on the 28th July (June 
1914).” On a' strict construction of these 
words, the result would be the same as 
that already arrived at. The revenue, if 
payable on the 28th July, was in arrear 
on the Ist August 1914 and the holding 
oould not be sold till after 26th June 1916. 
But it is probable that the notice means 
that the 28th July or the 28th June, was 
the last day for the payment of revenue 
which was previously in arrear. That is 
to say it was assumed that the revenue 
was due for the Bengali yfiar 1320 and that 
it was payable on the 1st Baisakh 1321, tn 
assumption, which in the view I take is 
•inconsistent with the kabuliyat. 

The appeals should be allowed with 
costs in this Court and the Court below. 

GiffiAVEB, J. — agree. 

Rioh.abdson and Gbe.\ves, JJ.— We 
assess the bearing fee in Appeal No. 135 
• at one hundred and fifty rupees. 

S. 0. 0. 


„ ((STJIL appellate JUHISDlCnOE.] 
APraax. non Atpbu.atb Dborbi 
No. 1766 OF 19 J 9. 


OhaTtkiuma, j, 
8u«BAWAkl»T, J. 
15*91, 
lA, Mar(& 




Banka Bihabi Ghosh, 
Defendant, Appellant, 


If ADAM IfOBAN BOT, 

J Bisptiff, BespQndmt. 
pf*P»(i0Hate (Oatment 


of rent mi the ffroit/nd of eviotiim from a portion of 
the land, hy a perton not having a 4We para- 
mount—" Hmetion bg title paramount'" meaning of 
— Phytusal disposseeeion, if neeeeeary to amount to 
eviction— Suit by etranger againet tenant, and at- 
tordment by latter to former in reepeet of a portion 
of the tenure under Court's deoree—Onut to prove 
eviction by title paramount, if on landlord. 

An execution purchaser of some decretal 
lands obtained delivery of khas possession 
of the lands through Court and let out a 
portion thereof to B. Subsequently the 
Government settled with a third party 
Some lands including a portion of the 
lands let out by the said execution pur- 
chaser. The Government lessee on the 
strength of the settlement sued B alone for 
recovery of the said lands and got a decree 
which provided that being a bona fide ten- 
ant B should not be ejected but should pay 
rent to the Government lessee in respect 
of the lands of which he was in possession. 
Subsequently the aforesaid execution pur- 
chaser brought a suit for rent against B, 
who claimed proportionate abatement of 
rent in respect of the said portion : 

Held — That in order to be entitled to 
proportionate abalement of^ rent, forcible 
expulsion is not necessary, nor is it neces- 
sary that the tenant slvould actually go out 
of possession, and if, upon a claim being 
made by . person with a title paramount, 
he consents by an attornment to such per- 
son to change the^ title under which he 
holds or enters into a new arrangement for 
holding under him, this will be equivalent 
to an eviction ‘dnd a fresh taking. But 
an eviction, whether actpal or constructive, 
must-be by a party with a title paramount. 
The Government lessee had no doubt ob- 
tained a decree against B, hut that was not 
sufficient to show that he had a title supe- 
rior to that of the execution purchaser. 
Nor was the onus to prove that the Gov- 
ernment lessee had no title shif^ on the 
execution purchaser in ooneequenee of such 
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Rani Dassi v. Asdtosh Rox Choo- 
dhury (] ) and Nooruan Sabdar tJ. Bimola 
SuNDARi G DPTA (2) distinguished. 

“ Eviction by title paramount ” means 
eviction by a title superior to the titles bhth 
of lessor and lessee, against which neither 
is enable^ to make a defence. 

NEAiiE Mackenzie (3), Syed'Mokh- 
TAR Ahmad v. Rani Shndar Koer (4) and 
Rung Laeij Singh v. fiALLA Rooddr Peb- 
SHAD (5) referred to: 

This was an appetd against the decrep 
of R, E. Jack, Esq., District Judge of 
Zillah Nadia, dated the Slst of May 1919, 
affirming the decree of Babn Ananda 
Eisore Dutta Roy, Subordinate Judge <>f 
that District, dated the 13th of December 
1917. 

The facts of the case will appear from 
the judgment. 

Babus firajalal Ghukerbutty and Snsil 
Kumar Bose for the Appellant. 

Babus Mohendra- Nath lioy and Ilenlcn- 
dra Nath Sen for the Respondent. 

The JoDOMENT OF the Court was as 
follows : — • 

This api)eal arises out of a suit for reni . 
The# defence' was that the Defendant liad 
been ejected from a portion of the land by 
a title paramount and that he wah, there- 
fore, entitled to a proportionate abatement 
of reht. * 

It appears that the Administrator-Gene- 
’ ral of Bengal representing the estate cf 
Kumar Ihdra Chnndra Singba Bahadur 
brought a suit fo]^ possession in respect of 
the land the rent of which is in dispute 
in the piea^t suit, and certain other lands, 
certain persons representing the 
of one Haripada Shaha and who may 

4 I) 16 0. L, I. 310 (1910). 

(3) IS 0. W. N. 662 (1912).' 

(8) 1 M eeson and Welsby 747 Kt p. 769 (1836). 

: (4) 17 0. w. N. 960 (1918). 

(6) 17 W. £.886(1872). 


be referred to in this judgment as the 
“ Shabas ” : He claimed the land as ap- 
pertaining to his estate SujapuT. The 
Shahas claimed the land as appertaining to 
their village Juranpur. The suit, how- 
ever, was decreed and Madan Mohan Roy 
(the Plaintiff in the pi’e,sent suit) pur- 
chased the decree and the decretal land 
from the decree-holder, and iu execution 
of the decree obtained delivery of posses- 
sion of the land through Court. While in 
khas possession of the decretal land, he 
let out 279 bighas out of the same to the 
Defendant in 1903. Subsequently, how- 
ever, the Government settled a portion of 
the lands of which the rent is claimed in 
this suit, together with certain other land 
as reformed land (bed of a river) with the 
Shahas on the Ist April 1908. On the 
strength of that settlement the Shahas 
brought a suit for recovery of possession of 
some lands including a portion of the land 
for which the rent is in dispute against the 
Defendant, Banka Behavi Ghosh .alone. 
Banka in that suit, among other defence 
set up the title of the present Plaintiff 
Madan Mohan Roy, and also pleaded that 
the latter should be made a party to the 
suit. This was disallowed. The Court 
however, held that the Defendant was a 
bond fide tenant and should not be ejected. 
The Shahas were accordingly, given a de- 
cree for possession by receipt of rent from 
the Defendant in respest of 131 bighas in 
May 1912. There was an appeal and a 
second appeal and ultimately ' the decree 
of the Court of first instance was upheld. 

The present suit was instituted hf 
Madan Mohan, the Plaintiff,' for rent in re- 
spect of the 279 bighas of land whibH was . 
let out by him to the Defendant Banka , 
Behari, who pleaded that there should he 
an abatement of rent in respect of 131!. 
bighas of land, with regard |o whdck.theie' . 
was a d^ee obta&ed^ by the Shahas ' 
against him. The (kiurts helpt^^haye 
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fo the conclusion that the Defendant was 
not entitled to claim abatement of rei)t, as 
the Defendant was not dispossessed, and 
the Plaintiff was not a party to the suit 
upon which the Defendant relies in claim- 
ing abatement of rent. The-Defendant has 
appealed to this Court and two questions 
have been raised on his behalf. The first 
is that it is hot necessary that the tenant 
should be physically dispossessed by a per- 
son having a title paramount, and secondly 
that it was not necessary that the Plain- 
tiff should have been a party to the decree 
in the previous suit which resulted in evic- 
tion, in order to entitle the Defendant to 
claim abatement of rent. 

So far as the first contention is con- 
cerned, it is true that a forcible expulsion 
is not necessary, nor is it necessai’y that 
the tenant should actually go out of pos- 
session, and that if, upon a claim being 
made by a person with title paramount, he 
consents by an attornment to such person 
to (fhange the title under which he holds 
or enters into a new arrangement for hold- 
ing under him, this will 'bo equivalent to 
an eviction and a fresh taking. See Foa 
on Landlord and Tenant, 4th Edu. 169. 
But an eviction, whether actual or con- 
structive, must be by a party having a 
good title. There is no doubt that the 
Shahas obtained a decree against the De- 
fendant. But that is not sufficient to show 
that they had a title superior to that of the 
Plaintiff of the present suit. The learned 
Pleader for the Appellant relies upon the 
case of Rani Dassi v. Asutosh Boy Ghou- 
dhury (1) and the case of Noorijan Sarilar 
V. Bimola Sundari Gupta (2). In the 
first cade no question of the lessor’s title 
was in controversy. It was assumed for 
the purposes of the judgment that the 
lessor h^ no jj^tle. It was a suit by a 
lessee ior abatement of rent against the 

d) is 0 . J. Sio qsio). 

. ISfi Wtr. W. s'. 668 (IMS).. 


lessor, and the only question which the 
Court had to consider was what was the 
(juantity of land for which the tenant could 
claim abatement of rent. There was no 
suggestion in that case that the person 
who dispossessed the Plaintiff in. that suit 
was not a person having a title pa^adtaount. 
In the seebnd case cited above, the decision 
was that, where a tenant is induced to 
attorn to the superior landlord by an offer 
to accept a reduced reut the doctrine of 
qtt^i-eviction does not apply, and in the 
course of their judgment, the learned' 
Judges refen’ed to the general principle 
enunciated in Foa on Landlord and Ten- 
ant, 4th Edn. at p. 169. The question 
which we have to decide in the present 
case was not dealt with in either of the 
cases cited above. 

In the case of Neale v. Mackenzie (3), 
Lord Denham, C. •!., oI)served that evic- 
tion by title paramount means “ eviction 
by ar title superior to the titles both of 
lessor and lessee, against which neither is 
enabled to make a defence.” Here al- 
though the Shaha.«i have obtained a decree 
agiiinst the l>efendiint, it cannot be said 
that they have got a title ’superior to that 
of the present Plaintiff v^ho was no party 
to that suit, and had no opportunity of 
showing that they had got a title to the 
land. 

It is found in the pvesent case that after 
the Plaintiff had obtained delivery of pos- 
session through Court, he was put into 
hhas possession of the land in suit and lie 
then lelwout 279 bighas'tn the Defendant. 
The Defendant obtained possession and 
was *in possession, when the Shahiia 
brought the suit against him alone and ob- 
tained a decree. We do not think, under 
the circumstances, that the Plaintiff was 
bound by any implied covenant, which the 
learned Pleader for the Appellant set up, 
to restore the Defendant to possession un- 
I3j l UMion Wi Wplsby 747 atp. 769 (188") 

■ ' ' ' 19 
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less it is shown that the.Shahas have a 
title superior to tliat of the Plaintiff. We 
have been refeired to eertairi nassage from 
Kedman on Landlord and Tenant,* 7th 
Edn. al' page 263, where the learned 
author says “ Any proceeding in a Court 
of Law interfering with the titl$ and pos- 
session of the land amounts to a breach of 
a covenant for quiefr enjoyment, e.g., an 
action of ejectment or for trespass.’* But 
the proposition is qualified by the words 
“ by a person having a lawful title.” See 
also V/oodf all’s Law of Landlord and 
Tenant, 19th Edn., p. 812, where it is 
stated ” The express covenant for quiet 
enjoyment without any interruption or dis- 
turbance by the lessor, his heirs or assigns, 
even though followed by the words ‘ or by 
any other person or persons whomsoever * 
does not extend to the unlawful acts of 
third persons having no title. The law 
will never adjudge that the lessor fme- 
Hants against the wrongful acts of stran- 
gers, e.KC(q)t Ins covenant is expn'ss to that 
purj)Ose; for the law itself does defend 
every man against wrong: and therefore, 
thougli one* warrants land to ait^ther cx- 
jii'cssly (or coveu-ants for <]uict enjoyment 
generally) yet he does not defend against 
tortious entries.” ^ 

Tiio learned Pleader for the Appellant 
referred to a passage'- in Kedman that the 
landlord is allowed to come in , in order to 
show that he has a good title, and to main- 
tain the jHissession of the lessee. It is not 
stated, however^ that the landlord js bound 
to come in a suit brought against the lessee 
bv a person who has not a su[)enor’ title. 
There is also no authority for the conten- 
tion raised on behalf of the Ap]iellant that 
wlicre a third party has obtained a decree 
against the lessee the onus is shifted on the 
landlord to prove that such a third party 
has got no title. 

In the case of Sypd MuhKtar Ahmad v. 


Rani Sundar Koer (4), it was pointed out 
that «spc. 108, cl. (c) of the Transfer of 
Property Act provided for an implied cove- 
nant to the lessee to hold a lease without 
interruption and that the clause was wude 
enough to include disturbance of possession 
by a person with a paramount title. It 
was also observed that even Defore the 
Transfer of Property Act, it was held that 
in the absence of an express agreement to 
the contrary, a landlord is under an implied 
obligation to indemnify the tenant against 
ouster or disturbance in his possession by 
his own acts or by the acts of those who 
claim under or have paramount right to 
him, but not against the wrongful acts of 
strangers. The same view has been taken 
of the section in Shepherd and Brown’s 
notes to sub-sec. (c) of sec. 108 of the 
Transfer of Property Act, at page 404, 7th 
Edition. There it was pointed ” The 
covenant in the unqualified form followed 
in the section covers the case of the superior 
landlord, or other ])erson claiming by title 
])araniount, exercising power of re-entry or 
otherwise dispossessing the lessee. But it 
does not include a case of disturbance by 
persons having no lawful title or right of 
entry.” We do not think, therefore, that 
there was any covenant to protect the ten- 
ant from persons having n<f title superior to 
that of the Plaintiff, or that the decree ob- 
tained against the tenant shifted on the 
Plaintiff the burden of proving that the 
third party had no title. In the case of 
Rung Loll Singh v. Lalla Roodur Per3had 
(5) the learned Judges observed. ” The De- 
fendant accepted a lease from and was let 
in possession by the lessors. He has not 
shown in tliis suit that his lessors had no 
title and that the ^rson who ousted him 
had a title, and he has relied for that pur- 
pose upon the result of certain suits one of 
which in no way affegts this property at 

(4) no.w,N.Moa9m 

(«) 17 W.B. 888(1879). 
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all and the other in no way affects the title 
of his lessors who were not parties to it. 
Therefore the defence which he attempts 
to raise surely fails.” The observations 
apply to this case also. It is no doubt hard 
that the Defendant who has set up the title 
of the Plaintiff in the suit brought against 
him by the Shahas should have *o pay rent 
to them as well as to the Plaintiff in re- 
spect of the 131 bighas. 

It is not for us, however, to express any 
opinion as to what step should be taken by 
the Defendant for being relieved from such 
a position. Having regard to the fact that 
the Plaintiff was no party to that suit, we 
must hold that the decree of the lower Ap- 
pellate Court is right. 

.The appeal is dismissed with half costs 
in this Court. 

J. N. E. Appeal (lisininscd. 

[CIVIL APPELLATE JUBISDICTION.] 
Appeal from Appellate Decree 
No. 2147 OF 1920. 

Syam Ohano Basak, 
Obattrujea, J. Plaintift, Appellant, 
Newbould, j. V . 

1921, Nabkndra Nath Basak 

22y Feliruary and arir., Uffendants, 

B^ngai MmMpol Election Rules - R. register 
of voters R, 7 , application fir removal of name 
of a^^oter from the register Rr, 6 awi lOy appli- 
cation hg the said voter for inclusion of hu name 
in the registery if lies when his name was already 
in the register — R, 29y District Magistrates powers, 

A certain name was entered in the 
^Register oj 'octers prepared under r, 4 of 
the Bengal Municipal Election Utiles, 
Several applications were made to the 
Chairman of the Municipality under r. 7 
for removal of his name, and the said voter 
too made an application under r, 6 for in- 
clusiofi of hti name in the Register. All 
these applications were disposed jof by the 
Ohairimn on the same date. He ailowed 


the applications under r, 7y and directed 
the name of the said voter to be removed 
froth the register. The said voter there- 
upon applied to the District Magistrate 
undir r. 10, who restored his name in the 
register. On appeal it was contended that 
r. 10 was inapplicable because the name 
of the said voter was already on the re* 
gister when he made the application under 
r. 6 for inclusion of^iis name therein: 

Held — That the Chairman could not have 
dealt with the applicaUon of the voter in 
question before he had decided the appli* 
cations under sec, 7, and ho had not re- 
jected the application of the said voter as 
premature. In these circumstances , the ap- 
plication might well be regarded as having 
been presented on the day and after the 
applications under sec. 7 were disposed of, 
although it was on the record from before. 
In that view the Magistrate had power 
under r, 10 to make un order for the inser- 
tion of the name in the register. Besides, 
r. 29, gives a general power to the Magis- 
trate to decide all disputes arising under 
the Rules, so the Magistrate had power to 
decide ^le point under r, 29, • 

This was an appeal against the decree 
of C. Bartley, Ksq., District Judge oi 
Zillah Dacca, daled the yOth of July iUiiO, 
affirming tne decree of Jiabii Ananga 
Mohan Lahiii, Muusif, 2nd Court at that 
place, dated tlie 7ltPof June 1920. 

The facts of the case will appear from 
the judgment. 

Mr. Pugh and Bobu Sasadhar Hoy for 
the Appellant. * * i' 

Babus Ram Chunder Majumdar and 
Upendra Lai Hoy for the Kespoiideiils. 

The Judgment oe the Couiit was 
follows : — 

This appeal arises out of a suit for a 
declaration that the election of the De- 
fendant No. 1 as^a Commiissiouer of the 
Daisca Municif^Uty waa void, and fbr 
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cancelling the same. The electiCn took 
place on the 31 st July 1918. That elec- 
tion, however, was set aside l»y this Conrt 
on the ground of in-egularities at the time 
of polling. fresh election took place on 
the 8th .Deeemher 1918 at which the Be- 
fend.int was again elected. 

It appears that a register of per- 
sons qualified to ,vote was prepared 
under r. 4 of the Municipal Elec- 
tion Eules. The Defendant’s name 
was entered in that register as a voter. 
Several applications were, however, made 
to the Chairman under r. 7 for striking 
out the name of the Defendant from the 
Register of Voters. An applicaiion was 
also made by the Defendant under r. 6 for 
inclusion of his name in the Register. All 
these applications were disposed of by the 
Chairman of the Municipality on ihe 13lh 
Jvily 1918. He allowed the applications 
under r. 7, and further directed tlic name 
of the Defendant to be struck out frorn the 
Register. Thereupon the Defendant ap- 
plied to the District Magistrate under 
r. 10, who on the 2'2nd July restored his 
name in the register. On the J5th July 
the list of voters omitting his name was 
pujjlished. But as we have said, on the 
22nd July, his name was registered under 
the orders of the Magistrate and he was 
elected a Commissioner. 

The main ground Sipon which the elec- 
tion has been attacked is that r. 10 under 
which the Magistrate directed the name of 
the Defendant to be. inserted intthe regis- 
tdk- wris inapplicable because the name of 
the Defendant was already on the register 
when he made the application, and that an 
a|>plication under r. 6 is to be made by :t 
ji^son whose name does not appear in the 
register and who claims a right to vote. 
Tlb^ i$ no doubt that the name of the 
Defoidant was on the register, on the date 
. on vdiioh the application w’as by him 
to the/Chaarman. The propdt.isnft’sei no 


doubt, would have been to make the ap- ' 
plicE^tion after disposal of the applications 
under r. 7. Evidently, however, it was 
intended that the application would be 
taken up only after the disposal of the ap- 
plications under r. 7. The Chairman 
could not have dealt with the application 
of tlie Defendant before he had decided the 
applications under sec. 7 and he had not 
rejected the application of the Defendant 
as premature. In these circumstances the 
application might well be regarded as 
having been presented on the day and after 
the applications under sec. 7 were disposed 
of, although it was on the record from 
before. In that view, the Magistrate had 
power under r. 10 to make an order for the 
insertion of the name of the Defendant in 
the register. But assuming that the ca.se 
did not como under r. 6 or r. 10, there was 
a dispute as to whether the name of the 
Defendant should or should not be on the 
register. The Chairman decided tho ques- 
tion in a particular way. R. 29 gives a 
general power to the Magistrate to decide 
all disputes arising under the Rules and 
lays down that his decision shall be final. 
We think that the Magistrate had power 
to decide the point under r. 29. 

So far as the qualification of the De- 
fendant is concerned, it Was admitted in 
the Court of first instance that he was a 
qualified voter, and the only ground upon 
which the election was attacked was that 
his name was not properly included in the ' 
register. » > ' 

It is unnecessary to consider the oth|r, 
questions raised and discussed ‘.before -us. 

The appeal is accordingly, dismissed,; 
with costs. 

J. N. R, Appeal di^rmted. 
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[Oim R^VISION&L JDRISDICTION.1 
Bu{.r No. 16 or 1921. 

Sab\dakrip^ Lala, 
Sanderson, 0. J. Petitioner, 

'Obotzner; J. «. 

1921, Habenor\ LaTj Das 

21, July. and anr., Opposite 

Party, 

*Oiml Procedure Code (Art V oj 1008), Or. XXI, 
r. 80— Sale in execution, of decree— Judgment- 
debtor privatdg gelling the property go gold to a 
third pereon after the execution gale but before con- 
firmation of gale— Such gubgeguent purchager, if 
entitled to apply binder Or. XXI, r. SO to have thd 
court-gale get aeide. 

Where a judgment-debtor, after the sale 
in execution of his immoveable property 
but before the confirmation of the sale, sold 
such property to a third person , and such 
subsequent purchaser applied to have the 
Court-sale set aside under Or, XXI , r. SO, 
of the Civil Procedure Code : 

Jleld — That he teas not entitled to make 
the said application . 

The interest, if any, which he held in 
the property w(is not by virtue of a title 
acquired by him before the execution sale: 
his interest, if any, was by virtue of a title 
acquired after such sale and consequently 
he was precluded by the very terms of the 
rule from applying under Or. XXI, r. S9 
of the CivU Procedure Code. 

• Anantha Lakshmi Ammal V . Kunan’ 
<3HANKURATH SANKABAM NAIB (1), ISHWAB 

Das V. Asaf Ati Khan (2), Dhanwanm 
Kobb id. Sheo Shaneab Lal (S), Pandu- 

BANG IjAXMAN UpPADE V. GOVIND DADH 
Dppadhb (4) and Dulhin Mathdba Koeb 
, o. Bangshidhabi Singh (6) referred to. 

This was a Buie granted against the 
indgment of the Subordinate Judge of 
Ohitt^<Nig (Babj^ Aswini Kumar Das 

( 1 ) 3A Mad. L. J. 205] [1913] Mad. W, N, 
*101. 

V (2) 1. li, B. .84 All. 186 (1911). 

(8)4.?..i.J.lK0(l«L7X . 

(A) I. L. B, 40 Baila. 

(!) 16 0. U J. 88 (md. 


•Gupta), dated the 80th September 1920, 
which reversed the judgment of the 
Munsif of Chittagong (Babu Jnan Ch. 
'Mukerjeel , dated the 22nd .March 1920. 

The fact 8 material to this I’eport are as 
follows : — 

TJie .Pel itioner obtained u money-decree 
against the Op|x)site .Party No. ^ Jtames 
ChaiTdt a Das and in execution of the afoi’e- 
said decree put (he properly of the said 
Opposite -Party fo sale, and purchased the 
same foi* Its. 375 at the auction sale on the 
10th February lOJJO. Two days after that, 
the judgment-debtor, i.e,, the Opposite 
Party No. 2, sold the same property to the 
Opposite Party No. 1 Harendra Lai Das 
by a kabala. On the strength of the afore- 
said sale-deed the Opposite Party No. 2 
made an application for deiwsiting the 
decretal amount under Or. XXI, r, 89 of 
the Civil I’roa'dure (lode. 

Tin; learned Munsif dismissed (ho appli- 
cation and passed tlie following order on 
•the 22nd March 1920. 

“ Heard Pleaders. The kabala by the 
judgment-debtor in favour of the applicant 
appears to have been executed on the liith 
Feb^iuary last, two days after the sale. The 
private sale is therefore void as against the 
decree-holder auctidn-purchaser, y,ide sec. 

, 64, C. P. C. The deposit is accordingly in. 
valid and it cannot be accepted. Depositor 
may take refund of the money in deposit. 
Accountant to note. The sale is oonfirm- 
ed and execution case is dismissed on full 
satisfaction.” 

OR] appeal by the Opposite partv No. 1, 
the learned Subordinate Judjfe revised 
the order of the iSlunsif and remanded the 
case for taking the deposit. 

The following portion of the judgment 
of the learned Subordinate Judge will be 
found material to this report ^ 

" The learned Muh^ bold that the 
private tale after the' Court-sale ie void 
THider 91; Cl P: C. and so the depMit 
& tovtilm. !]niis vie^ bl ths faW - 
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Sabadakbipa Lala V. Habenoba IiaIi Das. 

erroBcouB. Sec, 64, defines, the effect of 
a pilrchaBe made in contravention of sub-r. 
(1) of r. 54. The effect of sec. 64 is not to 
invalidate all sales, but its effect is of a 
limited character — limited as against all 
claims enforceable under the attachment. 
Justice Sir Ashutosh Mookerjee in the 
ruling Gosio Behari v. Sankar' Nath 
(6), has pointed out how in such 
a case, while the private purchaser 
comes to make a deposit of the de- 
cretal amount under O, XXI, r. 39, the 
claim enforceable under the attachment 
being fully satisfied, the private alienatio]i 
cannot be regarded as void. 

The next point that has been argued at 
some length before me is whether the a)> 
plicant can make an application for de- 
positing the decretal amount undci- <dr 
XXI, r. 89. 

I think, he can. Under the present 
rule, the application may be made '?y 
(1) any person owning the property or (‘J) 
any person holding an interest in such ]n'o- 
perty by virtue of a title acquired before 
the sale. That is the interpretation given 
to the rule by Justice Mookerjee ^ [vide 
Gotto Behari v. Sankar Nath (6)] . 

So it is not necessary that the Applicant 
should acquire the property, i,e., own the 
property before sale. That part of the 
rule refers to the holding of an interest in* 
the property by virtue of a title acquired 
before the sale. 

Now, it has been held that the words 
, “owning the property" would* mean 
“ owning the property at the date of the 
application [vide Subbarayuduv. Lakshmi- 
naraaama (7) and also Ishwof Das v. Asaf 
(2)]. The application undisr Or. XXI, 
..f,. 89 was made on 3rd March 1920. On 
that date he was certainly the person own- 
ing the i^perty for he purchased it from 

. (S) I. b. B. 34 All. 186 at p. 183 (1911). 

(61 38.0. U J. 137, 139 11916), 

<7) I. L. B, 38 Mud. 776, 777 OAlU 
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the judgment-debtor on 12th February • 
1920. So he is entitled to make the de- . 
posit. 

The learned Pleader for the Opposite 
Party drew my attention to the ruling in 
Ishwar Das v. Asaf Ali Khan (2). There 
it was held that the judgment-debtor 
would, after the private sale, be incom- 
petent to apply under Or. XXI, r. 39. 
But here the private purchaser is the ui>- 
plicant. Of course Justice Chamier re- 
marked that neither the judgment-debtor 
nor the new purchaser would be com- 
petent to make a deposit. That was, 
however, obiter dicta. This has been dis- 
agreed to by Justice Sadasiva Ayyar in 
Subbarayudu v. T. Lakshminarasama (7). 
I’he ruling in the case of Anantha Lakshmi 
A mmal v. Kunan Chankurath Sankaram 
Nair (1) is quoted in Subbarayudu v. 
Lakshminarasama (7) as to the point md 
shows that the subsequent purchaser from 
the judgment-debtor is entitled to apply 
under Or. XXI, r. 89. 

It has 'been held in many cases that this 
rule affords a special indulgence to the 
judgment-debtor and gives him yet one 
more chance of saving the property. The 
rule should be interpreted liberally. Pro- 
perties are often sold at auction sales at 
inadequate prices. For judgment-debtors 
who cannot raise the money by any other 
means, the only remedy open is to sell the 
property or a portion thereof. This will 
ensure that no loss is sustained by sale in 
Court at inadequate prices. But if the 
purchaser is deprived ^ the light to make 
a deposit, the ultimate result would be 
that the judgment-debtor must remam 
satisfied with the inadequate price fetched 
at the sale. The ruling in Hazari Ram v. - 
Badcff Ram (8) was decided under the old 

(1) 34 Mad. L. J. 206 i [1013] Sad. W. B. 101. 

(3) I. L. B. 34 AU. 186 (1011); 

(?) I. L. B, 88 Mad. 776 (1018). 

(6) 1 0. W, B. 379 (1897). 
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Civil Procedure Code and is not now ap- 
plicable. • 

Por these reasons, I hold that the ap- 
plicant is competent to make the deposit. 

The appeal is allowed and' the lower 
Court’s order is set aside. The case is re- 
manded for taking the deposit and making 
necessary orders thereon if not otherwiiie 
barred.” 

The Petitioner thereupon moved the 
High Court under sec. 115 of the Civil 
Procedure Code and obtained the present • 
Buie. 

Babu Chandra Sekhar Sen for the Peti- 
tioner. — do not contend that the private 
sale after the Court-sale is void under sec. 
64, C. P. C. I confine myself to the 
second question raised and decided by the 
Court of Appeal below, namely, whether a 
purchaser at a private sale from the judg- 
ment-debtor of a property alter the same 
was sold in auction sale in execution of a 
decree cau make a deiwsit under Or. XXI. 
r. 89, C. P. C. The learned Subordinate 
Judge relying on the cases of Suhbarayudu 
V. Lakshmi (7) and Anantha Jjokshmi v. 
Kunan Ghankurath (1) has answered the 
question in the affirmative. 

My submission is that the two decisions 
of the Madras Court are wrong in principle 
and are against the express language cf 
the statute as embodiedTn Or. XXT, r. 89, 

a p. c. 

I rely on the decision in Ishwar Das v. 
Asaf Ali (2). The case of Pandurang v. 
(rovind (4) supports the view taken by the 
Allahabad High Court. 

8ee the observations of Mookerjee, J., 
in Mathura v. Bangshidhari (5). 

.. See al o Dhanwanti v. Sheo Shankar (3). 

ill S4Mad. U J. 205; [1918] Mad. W. N. 

101 . 

(2* ^..L. a. 34 AH. isn (1911), 

' (3) 4P.L. J.840(I9I0). 

(4. 1. 40 Bom.^ '1916). 

(6) 16 q. U 3. 88 (1911)^ , 

t7) £f L. A. as Mad. (Uis). 


The oases under the old Code are in my 
favour. 

See Hazari v. Badar (8) and Na/rain v. 
Sourindra (9). 

Apart from the decisions I strongly rely 
upon the wording of the section. The 
word^ “ at the date of the application ’ are 
not to be found in the rule. Moreover 
after the sale the judgment-debtor had no 
interest which he could sell. 

Babu Kanaidhon Dutt for the Opposite 
Party. — The case* of Anantha v. Kunan 
(1) is in my favour and is expressly on the 
point. Before the sale is confirmed the 
judgment-debtor remains the owner of the 
property and as such he is entitled to sell 
the same. The rule ought to be liberally 
construed as it affords relief to the judg- 
ment-debtor. If the contention of the 
Petitioner be correct then the rule takes 
away what relief the legislature wanted (o 
give to the judgment-debtor. 

See Subbnrayudu v. Lakshmi (7), 4 p- 
paya v. Kunhati (10) and Banko Beharij 
v. Krishna Chandra (11). 

The JcDOMKNT OF THE CouBT was as 
follows : — « 

Sandbbson, C. J.— This Rule arises out 
of ay order of tho Officiating Subordinate 
J udge of Chittagong by which he overruled 
the decisions which had been arrived at by 
the learned Muusif. If appears that tho 
Petitioner to this Court bad obtained a 
money-decree. against one Bamesh Chan- 
dra Bas, and that .in execution of the de- 
er^. the property .of Bamesh Chandra Das 
was put up to sale by auction ; The Peti- 
tioner, the decree-holder, purchased the 

.1) 84Mai1. L. J. 205; ([1913] Mad. W. K. 

101: 

i7i 1. L. B. 38 Mod. 776, 777.(l918j. 

<8* 1 C. W. N. 279 (1897). 

. . (9) I. n. B. 32 Oal. 107 (1906). 

(10) I. L. % 80 Mad. 214 (1906). 

Ill) i8 0.W.N.848t 0. 18 0, h. 3. 170 

• (1918], 
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Saradakripa Lam v. Harbndra Lal Das. 

property at the auotion sale for Ee. 375. 

, Two (lays after the auction sale the judg- 
ment-debtor pui'/wrfed to sell the property 
by means of a Mhaln to' a third party 
whose' name was Ifarendra Lai Das. 
Harendra Lai Das (lien applied under Or. 
^ XXI, r. 89, Code of Civil Pro(!edure, for 
the purpose of making the deposits which 
are therein specified. Tljo learned Mun?if 
came to t he conclusion that Harendra Tjal 
Das was not qualified to make .the deposit 
under Or. XXI, r. 59. The learned 
Munsif held that the private sale was void 
as against the decree-holder who was the 
auction-purchaser and referred to sec. 64 
of the Civil Procedure Code and he con- 
firmed the sale to the auction-purchaser. 
The result was that Harendi'a Lai .Das 
appealed to the Subordinate Judge, who 
reversed the learned Munsif’s order and 
remanded the case for taking the deposit, 
and making the necessary orders thereon, 
if not otherwise barred. The ride waS 
issued at the instance of the deeree-holdctr 
calling upon the Opposite .Carlv to show 
cause why the order of the learned 
Subordinate Judge should not be set aside. 

The question which has been argued on 
the Bqle is whethe# Harendra Tjal Das 
was a person entitled, within the mean- 
ing of Or. XXI, r. 89 to apply to havb the 
• sale set aside upon complying with the 
terms of that rule. ” 

. The learned Vakil who has argued this 
case in support of the role has draw'u our 
attention to several cases, the decisions in 
which go to show that there is a consider- 
able difference of opinion as to the mean- 
ing of the terms this rule, as for in- 
stance the case of Anantha Lakshmi Am- 
p/!i;.it 4 jCumn Chankurath Smkaram Nair 
'^i):-^''the Madras High Court, where the 
hauned Judge took the view that the sub- 
‘ aqquent purchaser, if I may so hall him 

(1) S4 ATad. l! J. 205; [IblS] Mwi. W. N. 

lOl. 


(Harendi-a Lai Das in this case) would be 
qualified. to apply under Or. XXI, r. 89; 
the case of Ishwar Das v. Asaf Ali Khan 
(2) of the Allahabad High Court, where the 
learned Judges took a contrary view to that 
which was taken by the Madras High 
Court. Again, in the case of Mussti., 
Dhanwanti Koer v. Slico Shankar hall (3), 
a contrary view to that of thp Madras High 
(‘ourt was taken by the learned Judges of 
the Patna High Court. The last case to 
, which I need refer to is the case of Pandu- 
\ang Laxman Uppade v. Govind Dadh 
Uppadhe (4) of the Bombay High Court. 
In some of those cases there was a discus- 
sion as to the effect of the auction sale — as 
to whether by reason of the auction aale 
the judgment-debtor was divested of all' his 
interest in the property sold. The High 
Court at Patna seems to liavc taken the 
view that he was ; on the other hand, the 
learned Judges of the Bombay High Court 
seem (o have taken the view that the judg- 
mcnl -debtor was not divested of all his in- 
lerest in the properly by reason of die 
aiielion sale, at all evenl.s until it was con- 
firmed . That point w'as raised during I he 
argument on this Eule but I do not intend 
to express any opinion upon it, for, I do not 
think it necessary for the purpose of my 
judgment. I base my judgment apoti 
■what I consider to. be the true interpreta- 
tion of Or. XXI, r. 89, so far as it is ap- 
plicable to the facts of this case. Tl^e nil© . 
runs as follows : “ (1) where immovephble 
property has been sold in execution; of a 
decree, any person, either o^ing such 
property or holding an interest {herein by 
virtue of a title acquired befofe such ssde, 
may apply to have the sale set asidq .op 
his depositing in Court " — ^then follow thd 
particular sums to be deposited, which are 
specified in the section. . . 

IS) I. n !M> All. iw imu 

IS) A f . L. J. 840 (laiS). " 

(4) I. L B. 40 Botn. 557 (1916). 
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The view which was taken by the Bom- 
bay High Court in Pandurang t. Govind 
(4) as appears from the head-note was that 
a judgment-debtor, whose property* had 
been sold at a Court-sale in execution of a 
decree against him, had a right to apply 
to have the sale set aside as a person own- 
ing the property sold in execution of the 
decree within the meaning of r. 89, Or. 
XXI ot the Civil Procedure Code of 1908, 
inspite of the fact that he had transferred 
his interest in the property after the Court- 
sale. This is not a decision expressly on 
the point now under consideration but 
there are some obseiwations in the judg- 
ments, which are applicable : Bachelor, J., 
at page 561 said : “lam not able to adopt 
the view that it is open to the subsequent 
purchaser to apply under this rule, for as 
it seems to mo he is excluded by the terms 
of the rule ” and later, on the same page : 
“ for myself I can see no serious difficut'y 
in holding that for the purpose of this ru>e 
the judgment-debtor in the position of the 
present applicant is still the owner of the 
properly in the eye of the law, the auction 
sale being still unconfirmed,” and Shah, 
J., at page 663 said : “It seems to me 
that a person owning the property or hold- 
ing an interest therein by “v-rtue of a title 
acquired before the sale is within the rule 
provided he owns it or holds an interest 
therein at the *date of the sale by the 
Court.” 

In this case I have only to deal with C e 
application by Harendra 3-al Das, vho 
purported to purchase the property from 
the judgment-debtor two days after the exe- 
cution sale by the Court and before toe 
sale was confinned and to decide whether 
h6 was entitled to make the deposit under 
Ot. XXI, r. 89 and to apply to have the 
sale set aside. 

In my judgment, Harendra Lal Das. 
“ the subsequent purchaser ” as he has 

(4) I. Ii, B. 40 °Boid. 66.1 (1916). 


been called, is excluded by the express 
terms of the rule. The interest, if any, 
which he hold in the property was not by 
virtue of a title acquired by him before the 
execution sale : his interest, if any, was by 
virtue, of a title acquired after such sale 
and consequently in my judgment ne is 
precluded by the very terms of the rule 
from applying under Or. XXI, r. 80. 
That is the only (Hiiut ivhich I decide 
upon the application and in my judgment 
it is sufficient to justify one in holding that 
the rule should be made absolute. 

It was agreed by the •two learned Vakils 
w'ho argued this case that there is no deci- 
sion of this Court upon the jioint. Refer- 
ence was made to the case of Dulhin 
Mathura Koer 'v. Bangshidhari Singh (6). 
In that case the point, which is now before 
us, did not arise and was not dealt with by 
the learned Judges. For the above-men- 
tioned reasons, in my judgment, this Rule 
should be made absolute. The result is 
that the order of the learned Officiating 
Subordinate Judge is set aside and the 
order of the learned Munsif is restored. 
We make no order as to costs. 

Chotznek, j . — 1 agree. 

H. 0. S. Buie made absolute. 

PUVT COUNCIL. 

[AmAL/BOM TBi Chikt Oohhissionbb, 
Ajmbb-Mbbwaba.] 

' ;^AI Bahadub Sbth 
Nbhiohand, since 

Lobd Donedin. deceased (now represent- 
Lobd Shaw. . by Teekam 
Sib Joan Edge. , Cband), Appellant, 
Mb. Ak&eb Ali. . 

.1921, ggiTH Radha Kishen, 

9, March. since deceased, and ors , 
Respondents. 

Ikbt with intereBt— Indefinite payment— 
Sight of oreditor to oppropriMe towards intereet— 
Position e n debtor makes ysecifie apprepriatioa— 
(6) 15 C. L. 3. 88 (1911). 
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Eai Bahaddr Seth Xemichakd »; Seth Eadha Kishen. 


Entr^ in ereditot^s book as emdenee of aeoeptanee 
of debtors appropriation, .< > 

A creditor to whom principal,. and in- 
terest are owed is entitled to appropriate 
any indefinite payment which he gets from 
a debtor to the payment of intercut. A 
debtor miyht in making a payment stipu- 
late that it was to be applied only to prin- 
eipal. If he did so, the creditor need not 
accept the payment on these terms, but 
then he must gioa back the money or 
cheque by which the money was proffered. 

Meka Venkatadri Appa Eow Bahadur 
Zemindar Garu v* Eaja Parthasahathy 
Appa I^ow Bahadur Zemindar Garu (1) 
referred to. 

Entries in the hooks of creditors may be 
taken as indicative of agreement to a pro- 
posed appropriation by the debtor. 

This was an appeal from a judgment 
and decree, dated the 15th April 191G, of 
the Chief Commissioner, Ajmer-Merwara, 
which modified a judgment and decree, 
dated the 12th April 1916, of the •Addi- 
tional District Judge of Ajmer-Merwara, 
which had modified a judgment and de- 
cree, dated the 30th May 1913, of the 
Court of the Subordinate Judge, First- 
Class of Beawar (Merwara). 

On the 2l8t December 1906, the Appel- 
lant, Seth Nemicliand . (since deceased), 
instituted the present suit in the Court of 
the said Subordinate Judge, First-Class, of 
Beawar, to recover the balance due under 
a mortgage bond, of the 12th December 
1890, executed by the Defendants-Eespon- 
dents in favour of the Plaintiff. 

The Defendapts-Eespondents executed 
the mortgage lx>nd in suit on the 12tb 
December 1890, for Es. 44,000, promising 
to repay the principal amount within one 
year, with interest at the rate of 10 per 
^nt. per mensem. In default of payment 
within 01 JP year, the agreed ratU of interest 

(I) *0 c, w. N. 33 (P. 0.) (iwijr 


was to be paid till the discharge of the debt. . 
The principal was not paid as promised, 
but certain payments were made, and att 
account was settled between the parties on 
the 12lh August 1893. The settled account 
was duly signed by Defendant, Eadha 
Kishen, on behalf of the Defendants, 
and the principal amount due on that date 
was found to be Es. 23,318. Subsequently 
the Defendants made several otlier pay- 
ments which were credited .by the Plain- 
tiff towards the discharge of the intemst 
due from the Defendants. These pay- 
- ments towards interest were endorsed by 
Defendant, Eadha Kishen, bn b^balt of all 
the Defendants on three dates, namely, 
14th April 1896, 17th January 1902 emd 
12th August 1904. The Plaintiff claimed 
to recover the balance of the principal 
Es. 23,318, after giving credit for the pay- 
ments made and appropriated towards the 
discharge of the interest as per details 
specified in the endorsements mentioned 
above, and he also claimed interest and- 
costs and future interest at the agreed rate 
till the date of realization. 

The Defendants filed separate written 
statements and put forward several pleas. 
Musammat Sheo Kunwari contended that 
the mortgage in suit was not binding on 
her, as she had not executed it after fully 
understanding its terms and the effect 
.thereof. Eadha Kishen beaded that the 
endorsement relating to the settlement 
account made by him on the 11th August 
1893, and the remaining three endOTse- 
ments mentioned above, were made byhim^ 
under imdue influence exerM by the 
Plaintiff. All those pleas were nega- 
tived by the findings of the lower Appellate 
Clourts. 

. The Defendants further pleaded that ^ 
Plaintiff had improperly appropriated 
payments towards the disc^rge of th^’jjuij 
terest, and contended that those paynafl^' 
ought to be taken to vednee the priUci]^ 



155 


Voi.; xxyi.] THE CALCUTTA ^BBKLI HUTEIB. 

Rai Eahadue Seth Nemichajsd », Seth Radha Kishen. 


amount. ' On the pleadings the said Sub- 
ordinate Judge framed a number of i sues.. 
After examining evidence the Subordi- 
nate Judge delivered judgment on the 30th 
May , 1913. He found that all the four 
endorsements relating to the settlement of 
account, and the payments towards interest 
that were made by Defendant, Radha 
Kishen,' were induced by undue influence. 
He held that “ the amount of principal and 
interest mm properly settled up to Sawan 
Sudi Ist, Sambat, 1920= 12th August 
1^93,” and that “ the balance of principal 
on that date was Rs. 23,318 due to Plain- 
tiff,” but he held that there was no proof 
thajj the Defendants had agreed that the 
payments made by them after the 12th 
August 189.3, should l)e appropriated by 
the Plaintiff to the discharge of the interest 
and not the principal. He accordingly 
held that the payments should be credited 
to the reduction of the piincipal, that is, 
Rs. 23,318, ojid made, a decree in favour 
of the Plaintiff as follows : — 

Principal due to 

Plaintiff Rs. 0.572 10 0 

Total interest up to 
30th May 1913 Rs. 19,849 0 0 

Total Rs. 26,421 10 0 

He also decreed post diem interest at 6 

per cent, from theTdateof the decreato the 
date of payment, and made the usual de- 
cree for.'isale of the mortgaged property, 
and a pei|onal decree for payment of the 
deoretal amount against the Defendants, 
Radha Kishen and Musamtnat Sheo Kun- 
wari. 

From the said decree of the Subordinate 
Judge, the plaintiff appealed, and the De- 
fendants filed cross-objections. The Addi- 
tional Hietrict Judge who heard them, deli- 
vered judgment on the 12th April 1916, 
He stated the points for decision as fol- 
lows - 

(1) Whether tlte dndorsements on -the 


back of the document were made by Radha 
Kishen under undue influence in Sambat 
1963. 

4 

(2) Whether the amounts paid by De- 
fendant have been properly appropriated 
towards payment of interest and principal 
in accordance with the terms of the bond. 

(3) Whether the interest allowed by the 
Court bfelow is contrary to the principle 
laid down in sec. 33 of* Ajmer Reg. Ill of 
1877. 

(4) Whether the Court below was right 
in aHowing interest on sums paid by the 
Defendant. 

(5) Was the Court below right in not 
allowing interest at contract rate from the 
date of decree to the ^ay fixed for payment 
into Court. 

(6) Have the costs of Salig Ram been 
properly awarded against the Plaintiff. 

(7) Should “ chhut ” have been allowed 
to the Defendants by the 'Court below. 

(8) ^o what relief is the Plaintiff en- 
titled. 

He found the second, sixth and seventh 
points in the affirmative, and the first, 
third, fourth and fifth points in^the nega- 
tive. He held that all the endorsements 
made by Defendant, Radha Kishen, on 
behalf the Defendants were true, and thaf 
they were nyt the result of undue influence. 
He also held that on the date of settlement 
of account (i.c., 11th , August 1893) the 
principal due was Rs. 23,318, and that the 
payments;thereafter made by the Defend- 
ants were properly Appropriated by the 
Plaintiff to the discharge of interest. He 
observed as follows : — . 

” The. entry in the Defendant’s own 
account bodrs (Kbata Bahi for the years 
1947-50) showing that after settlement of 
accounts in the presence of the parties, the 
balimce due to Plaintiff up to 12th August 
1893, was Rs. 1^,318, clearly proves that 
the ^t midorsement om the 'back of the 
document showing the very s^me remit 
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was made in Sawan Sambat 1950 (12lh 
August 189^0, and not in Sainbat 1903 
(]90G A. I).), as alleged ,by the Defendant. 
If it had not been made in Sawan Sambat 
1950, there could X)OBsibly have been no 
enlry in the Defendant’s Khala Balii for 
the years 1947-50 on page 52, embodying 
the same result. 

“ Entries in Plaintiff’s account books, 
such as Bokar, Eoznama Kliata and Lekha 
Par Bahis, show that payments made by 
Defendants after 12th August 1893, were 
appropriated towrirds inlercst, ns the sums 
paid at the time did not exceed the 
amount then due on account of ini crest. 
The entries in the account books of the De- 
fendant himself do not show that the 
various items were paid towards principal 
or interest. As interest was to be paid 
monthly and the amount of each imyinent 
was not sufficient to cover the interest then 
due, the Plaintiff, in the absence of any 

directions from the Defendant to the con- 
■ ^ 

trary, was certainly entitled to approj)rintc 
the items towards interest (.vide see. 00 (>f 
the Contract Act). When the debtor does 
not make any appropriation at the time 
when he makes the payment, the right of 
application devplves on the creditor, and he 
may exercise the right until the very last 
moment and need not disclose his inten- 
tion in express terms (Pollocli on Ijaw of 
Contracts, page 269, second edition). 
Therefore, irrespective of the endorsements 
made by the Defendant on the back of the 
document, the Plaintiff could exercise his 
right to apply the amounts to interest until 
the last moment, It was for the Defend- 
ant to show that he had acted in such a way 
in respect of the amounts paid as to limit 
the discretion of the creditor.” 

The result was that the Additional Dis- 
trict Judge allowed the appeal of the Plain- 
tiff, 'and made a decree modifying the de- 
cree of the SulBordinate / Judge as fol- 
lows : — • r ' ' 


Principal . v . Es, 23,318 0 0 
Interest at 10 per cent. 

. up to 12th April 

1915 . . . Es. 21,077 1 6 

Total decreed . Es. 44,396 1 6 
The Defendants were further ordered to 
pay the decretal amount by the 30th June 
1915, with interest on the princilial sum 
at 10 per cent., and to pay interest at 6 
per cent, on the decretal amount after the 
30th .Tune 1915, up to the date of realiza- 
tion. 

From the said decree of the Additional 
District Judge, the Defendants appeal d to 
the Chief (lommissioner of Ajmer-Mer- 
Wara, who delivered judgment on the 15th 
April 191G. He held that the settlement 
of account was made by the parties on the 
121h August 1893, and that the principal 
then found due to the Plaintiff amounted 
to Es. 23,318. He observed as follows : — 
‘‘ But at any rate the facts iin one re- 
spect appear to corroborate the story of the 
•Plaintiff rather than the Defendant. The 
working up to this figure of Es. 23,318 in 
Sambat 1901, appears to prove that the 
figure existed on the bond in Sambat 1950. 
Ex. P. 19, also confirms this. The Ap- 
pellants allege that all the entries wCre 
made on the back of the bond at one time 
under .undue influence. '■ But to my mind 
there can be no doubt that the figure 
Es. 23,318 was struck in Sambat 1960.” 

The learned Chief Commissioner further 
held that the payments made by the De- 
fendants after the 12th August 1893, were 
appropriated by the Plaintiff to the dis- 
charge of interest, and that the endora^ 
ments confirming the appropriation 
made by Defendant, Eadha Kishen, " wiih 
his eyes open, afid with consent . aiid 
without any undue influence. But the, 
learned Chief Commissioaer wifs. of 
nion that it was not open to' him to 
relief to the Plaintiff in accordance wi^^j’ 
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findings, because in one of the- Plaintiff’s 
account, books, namely, a Ehata, Ejc. 
24, . the principal due was ^shown as 
Rs. 6,572-0-9. He therefore held that the 
Plaintiff was entitled to Es. 6,572-0-9 only 
as principal, and to interest at the rate of 
10 per cent, up to the date of the suit, and 
to 3| per cent, per annum on the principal 
amount from the date of the suit till 
realization. He accordingly allowed the 
appeal of the Defendants, and made a de- 
cree modifying the decree of the Additional 
District Judge as follows : — 

Principal . . . Rs- 6,572 0 § 
Interest up to 15th 

April 1916 . . Es. 18,874 12 11 

Total . . Rs. 25,446 13 8 
The Aj)pellant applied to the said Chief 
Commissioner for review of judgment 
which was refused on the 20th September 
1916, and from the said decree of the Chief 
Commissioner the Plaintiff appealed to 
His Majesty in Council. 

Mr. L. DeGruytha-, K. C. (with Mr. 
B. Dube) for the Appellants.— The point 
for determination is precisely the same as 
was before your Lordships a couple of days 
ago in Meka Venkatadri Appa Row Balm- 
dur Zemindar Garu v. Ea/a Parthaearathy 
Appa Bow Bahadur Zemindar Garu (1), 
whether payments should be appropriated 
towards interest or capital first. 

“ [Lord Dunedin. — ^It is for the other 
man to shew that, when he paid you, he 
made a condition that the amount should 
be appropriated towards the principal.] 

,^Their Lordships’ Judgment was deli- 
VSre^ by 

v. ; ^RD Duneidin. — This is a suit upon a 
mortgage, The mortgage* was of date the 
;Jgth,De. 9 ember 1890. for Rs. 30,000, with 
interest at. 10 annas per cent, per mensem, 

, H) asd w. H. 88.iP;C.)(19M). 


executed by three persons carrying on 
business as bankers in favour of the Plain- 
‘tiff. On the back of the mortgage deed 
there are. certain endorsations signed by 
the debtor, who was the manager of the 
’firm. These show that up to the 11th 
August 1893, there had been paid 
Rs. 11,334-0-6. This was accordingly, as 
also* shown, credited to the extent of 
Rs. 4,652-6-6 to interest, being the total 
amount of. interest due as at that date, the 
balance of Rs. 0,682 being credited to 
principal, thus reducing the principal due 
as at that date to .Rs. 23,318. After that 
there are successive credits to interest only 
at the 14th April 1896, the 17th January 
1902, and the 12 th August 1904, the pay- 
ments which- each of these credits repre- 
sents being admittedly less than the 
amount of interest due at the respective 
dates. 

The present suit was raised on the 12th 
December 1906, for payment of the 
’ balance outstanding. Two of the Defend- 
ants contested liability, but this was decid- 
ed against them, and there is now no ques- 
tion of liability. The only question 'before 
the Board is as to how, the account is to 
be stated. The Plaintiff contends that the 
account should be stated as it is in the en- 
dorsements, i.e., that the payments made 
should all be credited to interest. The De- 
fendants contend that they should be 
credited to principal as at each date at 
which they were made, and interest cal- 
culated only on the balance as so brought 
out. The Defendants allege that the en- 
dorsements before referred to were execut- 
ed under undue influence. This view, 
* although upheld 'by the Subordinate Judge, 
without direct proof but upon what seems 
a quite unsatisfactory inference, was nega- 
tived by the District Judge to whom ap- 
peal was taken, and his view was confirm- 
ed by the Chief Commissioner on appeal 
from the Distriot Judge. This 'makes a 
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ooacurrent finding so far as tliis lioard Is 
concerned. 

^ Now the law as to payments being ap- 
plied to princi))al or interest was laid down 
by tlie IJoard in the case of Meka Ven~ 
katadri Appa Bow Bahadur Zemindar^ 
(jam V. Baja Varthasarathy Appa Bow 
Bahadur Zemindar Gam (1) decided only 
a few days ago. Shortly re-stsited, it is 
this : A creditor id whom principal and 
interest are owed is entitle'il to appropriate 
any indefinite payment whicdi lus gets from 
a debtor to tho payment of interest. A 
debtor might in making a payment stipu- 
late that it was to be applied only to prin- 
cipal. If he did so, the creditor need not 
accept the payment on these terms, but 
then he must give back the money or the 
cheque by, which the money is proffered. 
If. he accepts it, ho would then be bound 
by the appropriation proposed by the 
debtor. The learned district Judge 
correctly stated the law in his judgtnent 
and accordingly gave decree for the out-' 
standing principal of Ks. 23,818 and in- 
terest at the agreed rate from t.ho 12fh 
August 1893, to the date of the suit, Hnd«*r 
deduction of the sums paid to credit of in- 
terest. 

The Qhief Commissioner recalled this 
judgment. He held that, inasmuch as m 
one of the Plaintiff’s bocjks there were v^er- 
tain entries as credits to principal with in- 
terest at 8 per cent., then,- although in the 
other books the payments were credited 
to interest, yet the entry in the one book 
could not be disclaimed by the Plaintiff, 
and he drew the inference that the parties 
agreed that the paymetits should be to 
capital and should only be credited to in- 
terest if. interest was reduced to 8 annas 
simple. 

Nc% that entries in the books of the 
creditor may be taken as indicative of 
agreement to a proposed appropriation by 
(1) 26 0. W. y. 33 (P. C ) (1921). 


the debtor ,need not be denied and is in 
accordance with the law as above stated. 
But the learned (Jhief Commissioner has 
omitted to notice a fact which in their 
Tjordships’ opinion prevents the inference 
to be drawn as he drew it. It is this : 
Both parties came into Court with oppos- 
ing views as to an alleged verbal agi'eement 
made after the partial settlement of the 
llth August 1893. The Plaintiff averred 
that it was arranged that thereafter the in- 
terest was to be 8 annas per mensem 
Compound with yearly rests instead of 10 
annas simple. O’he Defendant averred 
that the interest was to be 7 annas 9 jnes 
simple. At the trial -neither party nur- 
stied his contention, and the interest 
therefore falls to be paid as per the mort- 
gage. Blit on the Plaintiff’s belief it uas 
quite natural that payments should in a 
book bo treated as payments to principal, 
because if the interest is compound and 
the payment is credited at the time of the 
rests, it makes no dfference whether the 
payment is credited, to prixieipal or to in- 
terest. Aj<iirt from this inference, which 
is fallacious and confounds simple- with 
compound interest, there is no trace of an 
appropriation to capital proposed bv the 
debtor and acceded to by the creditor. 
And once the idea of undue influence is 
gone, the markings signed by the debtor 
on the back of the mortgage and the entries 
in all the other books of the PlaintitP prove 
all the other way. 

The other point raised by the Appellant 
is as to the rate of interest up to the date 
of the decree. The Chief Commissioner 
has reduced this to 3^ per cent. , but in the 
view taken on the main question by the 
Board the interest must >be at contract 
rate, i.e., 10 annas per mensem simplej' 
up to the date of the decree. After that 
the rate is in the discretion of thejCourt. * 

The appeal must, therefore, be allowed, 
and the case must go down' that .the ac- 
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count may be stated in accordance with the 
view above expressed. The Respondents 
will pay the costs of the appeal and in the 
Court of the Chief Commissioner. Their 
Lordships will humbly advise His Majesty 
accordinfjly. 

Solicitors : Messrs. Barrow, llogcrs and 
Mrci'H for the Appellant. 

No one a])peared for the Respondents. 

’ B. M. P. 

PHIVT OOUNCIU 
[Affeal from Madras.] 

' A. S. Yedaohrla 

Lord Shaw^ Modaliar, Appellant, 

Lord Phillimore. «. 

Mr. Amkkr Ali. ' K. I. Ranganathan 
1931, Chettiar, since 

7, July. deceased, and ors.. 

Respondents. 

Hindu Law — Mitakuhara ( Southern school ) —Suc- 
cession, order of, amongst atmu-bRndbus— Divmon 
into ex parte pat> roa and ex parte maternH, and 
preference of former to latter, if justifialie — Doc- 
trine of spiritual benefit, if determines preference — 
Propinquity alone, if grmwd of preference~The 
rule in Mitakskara, if open to question as spurious 
or as incomplete — Enumeration of heirs, illustra- 
tive — Viramitrodaya, authority of, in Si-uthern 
India — Maternal uncle’s place in the order of sue- 
cession. 

The passage in the Mitakshara, Chap. 
II, sec. 6, para. 1, laying down the order 
of ■ succession amongst the bandhns has 
been accepted by a scries of Commentators 
and by eminent Hindu Judges in the 
British Indian Courts, and any doubt at 
this stage as to its character or authority 
iffiU lead only to perplexity and confusion. 
The Enumeration of bandhus in the passage 
beirig intended, by way of illustration only, 
the yule is not open to objection on the 
grogmd of incompleteness'. 

The question being whether according 
to law of the Mitakshara as-recognised 
in the pravlra Country, the mat-crnal uncle, 
or the son of. thfS paternal a-unl's son (both 


of whom are atma*bandhu8) should suc- 
ceed as the preferential heir ; 

Held — That there is nothing in para, 
598 of the Sarasvati Vilasa,'io justify the 
division of the atma-bandhus m two sub- 
classes, viz., ex parte paterna and ex parte 
materna or the preference of the former to 
the latter. 

THat, in the absence of express author- 
ity varying the rglc, the propositions enun- 
ciated in Muttitsami v. MuttukumAba- 
SAMi (3), furnish a safe guide, and the 
maternal uncle, ■ who was undoubtedly 
nearer in degree and who offered oblations 
to the father and grandfather of the de- 
ceased whilst the son of the paternal aunt's 
son offered none, was the preferential 
heir. 

The place assigned by Sarbadhikary 
and Mayne to the maternal uncle in their 
tables of succession questioned. 

Although the Smriti Chandrika in the 
Southern Presidency is regarded as the 
Tnost authoritative commentary on Vijna- 
neswara's work, the Viramitrodaya holds, 
as in Western India, a high position. 

These were consolidated appeals from a 
judgment of the High Codrt of Judicature, 
at Madras. ^ 

The facts of the case will a^rpeitr from 
their Lordships’ judgment. 

The contest in this appeal was between 
the maternal uncle and father’s sister's 
son’s son of one Bankaramurthi Mudaliar 
deceased. 

The Subordinate Judge decided that both 
the claimants •were.atma-bandHus of the 
deedRsed, but the, maternal uncle being 
nearer in degree and also conferring 
greater spiritual benefit on the propositus 
was entitled to succeed in preference to 
the father’s sister’s grandson. 

The High Court was of opinion that the 

(3) 1. D. R. 16 Had. 28 (IS62)t afflnned on 
7>. C. : n R. 23 I. A. 83 ! a. C. I. L, R. 19 
Had. 408 (ISW),' 
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tiota^'ernal uncle being related to the de- 
ceased through the mother’s side was to be 
postponed to the father’s sister’s grandson 
who was related to the deceased through 
the mother’s side. The High Court 
thought the case was covered by Sun- 
daramal v. Rangasami (7) and 
V. Narayana (8) and applying the distinc- 
tion of ex parte paterna and ex 'parte 
malerna they said that the father’s sister’s 
son’s son was the preferential licir. 

Mr, B. Duhe (with Mr. J. C. Hazra) 
for the Appellant contended that the dis- 
tinction of ex parte paterna and ex parte 
materna ought not to be applied to the 
case. 

The text of Yajnavalka simply says in 
default of the gentiles (agnates) the cog- 
nates (bandhus) come. 

In Giridhari Loll Roy v. The Govern- 
ment of Bengal (2), it was laid down for 
the first time that the succession amongst 
the bandhus is to be governed in the fol- 
lowing way : First come the atma-bandhuk^ 
next the pitri-bandhus and last the matri- 
bandhus. It was not decided in that case 
in what order succession will be governed 
amongst personfe of the same class. 

The principle amongst persons of the 
same class ought to be the nearer in degree 
and ought to exclude the more remote. Ap- 
plying that test the maternal uhcle is 
nearer in degree. 

The maternal uncle id not mentioned in 
the text quoted by Yajnavalka — but his 
position as an atma-bandhu w^as first re- 
cognised in Guru Gobinila v. Anand Lai 
(9) and Buddha Sidgh v, Laliu Singh {10) 
lays down the principle of succession ac- 
ceding to Mitakshara, A recent Full 
Bench of the Patna High Court has ex- 

(2) 12 M. 1. A. 4M (1868). 

I?| h. B. 18 MBd..l93 (1881V 

(8) I. L. B. 20 Mad. 842 (ISOTK ' 

(9) 6 B. L. B. 16, 28 (F. B.) (1890). 

(10) b. B. If 1, A, 208, 227 (1915). 


pressed di- approval of the cases in Sun- 
daramal v. Rangasami (7) and Batusami 
V. Narayana (8) referred to above. 

[Mb. Ahebb Au stopped Mr. DubiS ob- 
serving that the text of Vrihaspati was 
quite clear as to the Mitakshara law of 
succession which says we must apply the 
text of nearness of relationship to the pro- 
positus and that concludes the case.^ 

Their Lobdship’s Judgment was deli- 
vered by 

Mb. Amebb Ali. — ^T he two actions which 
* have given rise to the present consolidated 
appeal relate to the inheritance of one 
Sankarmurthi Mudaliar, a Hindu inhabit- 
ant of the Tinnevelly District in the Mad- ‘ 
ras Presidency, subject to the law of the 
Mitakshara as recognised in the Dravira 
country. The question for determination 
is of considerable importance and their 
Lordships cannot help regretting that, 
owing to the non-appearance of the Re- 
spondents, it has been heard ex parte. 
Sankaramurthi died in 1900 without leav- • 
ing any male is8ue or a widow. Con- 
sequently, on his death his mother, 
Yedammal, who was alive at the time, 
succeeded to his estate. She held the pro- 
perty until her own demise in 1910. 
Thereupon the two claimants, Subramania 
(since deceased) and Vedachela, came for- 
ward alleging title as bandhus io Sankaraif* 
murtbi’s inheritance, each claiming by 
virtue of his relationship to be prefereiM 
tially entitled. 

The following table will show the posi- 
tion in which they stand to each other and 
to Sankaramurthi : — 

Fftternal jfTandfiiiber Matenuil gnndfatlier 

Amiianl Vadamarthl + VodAebala 

(Fatbor'sl (father) (mother) (Pe^e&dint) . 

•teter) | d. 1887 d. 1910 

Vo^nayaka J j 

fiahraiaania Sankanmurtbl 

(Plaintiff (thejpfitFoHlui) «. 

(7) T. li. B. 18 Mtd. 193 (t894i 

(8) I. L. B. 20 Mad. 842^(1697). 
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Sttbramazlia brought' his action on the 
27th January 1911, in the Court of the 
Spbordmate Jjidge of Tinnevelly in which 
Ve^achela was imploded as the tenth 
Defendant, The other Defendants appear 
to be mainly assignees from Vedammal. 
Yedadhela brought his suit shortly after, 
Subramftnia being the principal Defendant. 

The two suits were numbered respec- 
tively 6 and 16 of 1911, and were tried 
together before the Subordinate Judge. 
The primary question for him to determine 
was which of the two claimants, viz., the 
son of the paternal aunt’s son, or the 
maternal uncle was entitled to the inherit- 
ance ‘in preference to the other. The Sub- 
ordinate Judge after examining the author- 
ities came to the conclusion that the 
maternal uncle, Vedachela, had the supe- 
rior title. He accordingly dismissed 
Subramania’s suit and decreed Vedachcla’s 
claim.- From his decrees there were two 
appeals to the High Court of Madras. 
The learned appeal Judges differed from, 
the Subordinate Judge as to the respective 
rights of the parties, and accordingly re- 
versed his decision in both the suits, the 
result being that Subramania’s claim was 
allowed and Vedachela’s was rejected. 
The present consolidated appeal before the 
Board is from the judgment and decrees 
of the High CouH;. 

The point for determination turns on 
the construction of the rule laid down in 
the Mitakshara as to the succession of 
bandhua, for which the English word 
“ cognate ** has been used as a synonym 
ii^ Englii^ translations and treatises on 
Hindu law and in a long series of judg- 
ments. The history of the law relating to 
baridhus, end the. principles governing their 
right to inherit have been explained at 
oani^e^le length in the case of Eam- 
shaitdroi ’ MarMnd Waikar v. Vena- 
yak ^V:ei^ateshIQ}thiekar (1). It is 
UB. « I. A. ?*» la Py w, 1154 (I?!*), 


sufiScient to observe here that under 
the Mitakshara the right of inherit- 
ance depends on sapinda relationship, in 
other words, “community of blood.” 
Sapinda relations are divided into two 
groups, viz., samana-gotra sapindas (blood 
relations of the same gotra or stock) and 
bhinna-gotra sapindas (consanguineous 
relations belonging to another gotra), in 
other words blood selations connected 
through females who have passed into 
other families or gotras. The bhinna- 
gotra sapindas on whom the law confers 
the right of inheritance are the inheriting 
bandhua. 

The rule in the Mitakshara as to the 
succession of these bandhua is rendered 
into English by Mr. Golebroke in the fol- 
lowing words, Mitakshara, Chap. H, sec. 
6, para. 1 : — 

“ (1) On failure of agnates, the cognates 
are heirs. Cognates are of three kinds ; re- 
lated to the person himself, to his father, 
or to his mother as is declared by the follow- 
ing text. ' The sons of his own father’s 
sister, the sons of his own mother’s sister, 
and the sons of his maternal uncle, must be 
considered as his own cognate kindred. The 
sons of his father’s paternal audt, the sons 
of his father’s maternal aunt, and the sons 
of his father’s maternal * uncle, must l;e 
deemed his father’s cognate kindred. The 
sons of his* mother's paternal aunt, the sons 
of , bis mother’s maternal uncles, mush Ife 
reckoned his mother’s cognate kindred.’ 

" (2) Here, by reason of dear affinity, the 
cognate kindred of the deceased himself, 
are his successors in the first instance; on 
failure of them, his father’s cognate kindred ; 
or, if thpre be none, hi^ qtother’s cognate 
kindred. This must be undieTstood to be the 
order of succession here intended.” 

Mr. Colebroke’s rendering of the first 
part of para. 1 is a paraphrase of the 
original terms, atma-bandhu, (pitri) pitru- 
bandhu and {matri) niatru-handhti. Then 
t^at follows has teen judicially^ construed 
to be merely illus^tiVe of what, the tiiree 
classes heverally paeaQ, It will be notice^ 
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that in the enumeration of haiidhus in this 
illustration, several important bandhus, 
such as the maternal uncle and sister’s 
son, are omitted. The maternal uncle’s 
position ns an inheriting handhu was* estab- 
lished so early as the sixteenth century by 
Mitra Misra, whose well-known com- 
mentary on the Mitakshara , named the 
Viramitrodaya is regarded as a high author- 
ity wherever the law of that school is in 
force. Mitra Misra gives first an exposi- 
tion of the rule enunciated in the Mitak- 
shara : — 

On failure of the samanadakas the 
* cognates * or ' handhus * are heirs. The 
cognates are of three descriptions ; the 
cognates of a man himself^ the cognates of 
the father, and the cognates of the mother 
To this effect is the following passage of the 
Smriti: * One’s father’s sister’s sons, one’s 
mother’s sister’s sons and one’s maternal 
uncle’s sons are known to be one’s own 
cognates; the father’s father’s sister’s sons, 
the father’s mother’s sister's sons and the 
father’s maternal uncle's sons are known to 
be the father’s cognates ; the mother’s 
father’s sister’s sons, the mother’s mother’s 
sister's sons and the mother’s niatarnal 
uncle’s sons arc known to bo the mother’s 
cognates.’ •” , 

** Amongst these aho the order is that, 
by reason of greater propinquity, first one’s 
own cognates, after them the father’s cog- 
nates, and after them the nj other’s cog- 
nates.” 

He then goes on to add : — 

“ The term handJius in the text of Vijna- 
neswara and Yajnavalkya must comprehend 
also the maternal uncles and the rest, other- 
wise the maternal uncles and the rest 
would be omit^>ed, and their son^ would be 
entitled to inherit^ and not they themselves, 
though nearer in the degree of affinity ; a 
doctrine highly objectionable.” 

The Judicial Committee in Giridhari LaU 
Roy V, The Government of Bengal (2) 
recognised the authority of the Viramitro- 
dayS, and acting upon its exposition held 
that the maternal uncle, although not men- 

\S) M, I. A. 4M (im). ' *• 


tioned specifically in the illustration, was 
an inheriting handhu. Tn that case the 
contest was between the fat^ier’s maternal 
ancle and the Crown claiming the property 
by escheat. The Board held that as the 
maternal uncle was a handhu of the de- 
ceased, the father’s maternal nncle'wes & 
handhu of the father. The maternal 
uncle’s place, however, among the handhus 
of his own class was not defined, and he 
has had many ibattles to fighlE' in con- 
sequence. 

The Subordinate Judge in the present 
case has held that both the claimants are 
no doubt atma-handhus , but that the 
maternal uncle, both on the ground of 
nearness of blood as well as sunerior 
efficacy of oblations, was the preferable 
heir. One part of his judgment deserves 
notice. Beferring to the decision in Ori- 
dhari Lall Roy’s case (2) he says as fol- 
lows ; — 

“ Their Lordships relied on the passages 
quot>ed from the Viramitrodaya in that case 
as well as on the passage in the Ifitakshara 
dealing with the property of a trader dying 
abroad. The reference here is to Vignanes- 
wara's commentary on Sloka 264. Chap. 
11 of Yagnavalka. It occurs in the parka^ 
ranom (section) called Sambooya Samutha- 
naju (concerns between partners). The sloke 
says that the property of a trader dying 
abroad goes to his (I) dayodas; (2) 
bhandhavas ; (3) gnatis ; (4) returning 

partners, and on failure of these in order, to 
the king. Vignaneswara explains dayadas 
as ’ sons and the rest,’ bhandhavas os ' on 
the mother’s side the maternal ancle and 
the rest,’ and the gnatis as ’ gotraja 
sapindaa as distinguished from the descen- 
dants.’ It is clear from this that among ^e 
bmdhus related through the mother, ^e 
mathula or matieimal uncle takes the first 
place.” ' , ' 

The learned Judges of the High 
on appeal proceeded on a different ll^* 
Mr. Justice Miller felt himself 
to follow certain preyiops deoisiums <4 ‘W 

l2j 12M.LA,448*(1868b 
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own Court in holding that the maternal 
uncle's claim must .be overruled. Whilst 
his learned colleague, Sadasiva Ayyar, J., 
considered the passage in the Mitakshara 
laying down the order of succession among 
handhus as “spurious” and ” non- 
Shastraic.” His view should be given in 
his own words : — 

‘‘ As I pointed out in the course of the 
arguments, the j/ext is illogical, incomplete 
and inconsistent. HowevcA-, it has to be 
accepted though, in my opinion, it is not 
a Shastraic text, for, I am bound bv the 
authority of the Privy Council not to rely 
upon the more ancient and authoritative 
Shastraa where th^j Law has been settled by 
the Courts according to the custom and 
practice of the Hindu iciommunity resident 
in a certain Province, even though the 
oustom is based upon less authoritative 
treatises. (The moiher\s histcr’s son is uu 
’ conditionally stated to come under the term 
' bhinna-gotra sapinda,' though very fre- 
quently he is of the same gotra as the pro- 
positus, that is when the mother and her 
sister have married husbands of thei same 
gotra.} Though the bondhus are classi- 
fied 'an atmcrhandhuSf pit'i^'-ba,fuilm& 
fnartu-bandhus^ all three * come in as 
heirs because they are bandhm of the 
propositus himself though the first class 
alone is technically called atma-handkua (or 
own bemdhus). With the greatest deference 
the fourth proposition laid down by Sir T. 
Muthuswami Aiyer, J., viz,, that between 
^mdhus of the sapie class the spiritual bene- 
fit they confer on the propositus is a ground 
of preference, does not commend itself to 
mo, though guarded obijtcr dicta to tbo same 
effect are found in other learned judgments 
aJso both earlier and later in date than 
Mxtttusami v. MnttukutncBrasami (3). Some 
of the pitruAxundhus and mattu-landhut 
mentioned in the text itself confer no spiri- 
tual benefit whatever on the propositus, and 
* Rgre© with those judicial observations 
which hold that according to the Mitakshara 
(and goring the Benares, branch of that 
school) the question of spiritual benefit or 
of deal^ pollution, or of the right of per- 
foimnncc pf obaaquial ceremonies, should 
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not be introduced when considering the 
question of heirship. I go further and say 
that the introduction of such questions would 
lead only to inextricable confusion.'' 

And the learned Judge went on to add 
The enumeration in the Vridha Bata- 
tapa's text being clearly not exhaustive, 
several ha/ndhus havie been brought in by the 
decisions of the Courts even in precedence 
of the three|.ai^ma-&a’7ic//it{5 specially mentioned 
in the text (the said three being the 
father's sister's son, the motbeir'a sister’s 
son, and the mother's brother's son). 
When we once bring in others, atma^ba'ndhus 
before pitru-handhus it seems logical to hold 
thalT all atmorhandhus (low»eir in status to the 
three specially mentioned) should also be 
exhausted before even the first pitvu^ 
handhu could come in. The only convenient 
and logical principle seems to me to so bring 
in all the atma~haindhv\ though removed to 
the extreme limit of 5 degrees from the pro^ 
positus, befoire bringing in a pitru-handhu^ 
though the latter may be removed by a less 
number of degrees from the propositus and 
(by the same analogy) to bring in all the 
pitru-handhus even up to the fifth degree 
before? a matru-bemdhu though the latter is 
removed by less than 5 degrees.” 

It is hardly possible for their Lordshipe 
to pronounce an opinion on the authenti- 
city of the passage condemned in such 
strong terms by a Hindu Judge. They 
can only observe that it ‘appears to haye 
been accepted by a series of commentators 
and by eminent Hindu Judges in the 
British Indian Courts. Any doubt at this 
stage as to its character or apthorily will, 
in their Lordships’ opinion, lead only to 
perplexity and confusion. As regards the 
incompleteness of the rule, it is obvious 
that* if the enumeration* cf bandhus was 
only intended by way* of illustration the 
difficifity disappears, and the omission of 
such important bandhus as the mother's 
brother and the sister’s son becomes easily 
intelligible, as both must have held in the 
social and religious system of the Hindus, 
% positiem which did not require a jurist's 
pronouncement tp $luqidat$« 
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Eespecting the learned Judge’s view in 
the latter part of the passage quoted above, 
their Lordships da not consider they are 
called upon to express an opinion by the 
facts of 'the present case. Both the con- 
testors are found to be atma-handhKs, and 
the sole question is who among the two is 
preferentially entitled to Sankaramurthi’s 
inheritance. Becent writers op Hindu law 
have divided each class of bandhus into 
two sub-classes respectively designated as 
cognates ex paHe patema, and cognates 
ex partfi materna. This subdivision is 
evidently based on an inference from the 
order in which the several bandhus are 
mentioned in the illustrative enumeration, 
Bor instance, among, the atma-bandhus 
enumerated, the name of the father’s 
sister’s son is first given ; then comes the 
iuother’s sister’s son j and after him, .he 
eon of the mother’s brother. Similarly, 
among the specifically named (pitri) pitru- 
handhvs first comes the son of the father’s 
paternal aunt, and $mong (matri) pnatru- 
bandhus the son of the mother’s paternal 
aUnt. From this it has been inferred that 
the expounder of the rule in question in- 
tended that each class should be divided 
into two sub-classes according to the side 
of relationship, and that in every case pre- 
ference should be given to the father’s 
side. Their Lordships, again, jn the view 
they take of the rights of the parties in the 
present case, do nqjt think it necessary to 
express an opinion how far this proposition 
is in conformity with the express rule that 
in each class propinquity should he the 
governing faojimr. AMuming, however, 
the inference to bo well-founded, the ques- 
tion anses, what is the place of the 
mother's brother among the atma^ 
barj^us? He is not specifically named; 
his sons are. He is unqu^tionably the 
nearest sapinda ; and aceor^^^ to the an- 
^ipidil'ule relating to sapiuM' ^^scent, " to 
l^e nearest sapinda, the ip^rits>nce next 


belongs,” he would undoubtedly >be en- 
titled to Sankaramurthi’s estate, unless he 
is cut out, as the learned Judges of the 
Madras High Court have cut him out in 
favour of the paternal aunt’s grandson, by 
the inferential application of a rule ^ 
preference in each class to a person not 
named at all in the text, but who certainly 
stands nearest to the deceased by, sapinda 
relationship. 

The earlier decisions of the Madras High 
Court throw no light on the .question at 
issue. In Narasimma v. Mangammal (4), 
where the contest was between the 
mother’s brother and the father’s sister, 
preference was given to the maternal uncle. 
Again in Ghinnamal v. Venkatachala (5), 
wWe the contest was 'between the mater- 
nal grandfather of the deceased on one side 
and his paternal aunt on the other, the 
mother’s father was preferred to the 
father’s sister. In Muttusami v. Muttu- 
kumarasami (3), the contest was between 
a maternal uncle of the half-blood and the 
father’s paternal aunt. Mr. Justice 
Muttusami A'yyar and Mr. Justice Parker 
held in favotir of the maternal uncle, and 
their view was affirmed by the Judicial 
Committee [MuthiMuoami v. Mwthii- 
kumarasami ( 6 )] . 

It was in this case that the learned 
Judges laid down four broad principles for 
determining preferability among contend- 
ing bandhus. (To one of these nroposi- 
tions Mr. Justice Sadasiva Ayyer; in the 
present case, has taken exception). They 
say as follows 

*' The conclusions wo have come to are ^ 
that those who pAe bhinnaaotra-sapindas.qr 
related through females born in or ..belon#' 
ing to the family of the prqpbsitu^ .are 
handhm ; (2) that os stated in 

(3) I. b. «. 16 Mad; 28 <18fl2).’ ' ; ‘ >' . 

(4) I. It. B. IS Had. 10 (188^ ' . 

(5) 1. Xt. B. 16M»d. '131 (1892). . ' ; 

(6) t. B. 28 1. A. 88 1 a. 'd. I. L. K If 
406 ( 1806 ). 
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Vridba Satatapa or Baudhayana they ane 
of three classes. «is.. atmotiandhus, pitru- 
bandkw and matru-lmndhus, and succeed in 
the o^er in which they are named ; (3) that 
the examples givmi therein are intended to 
show the mode in which nearness of affinity 
is to be ascertamod ; and (4) that as between 
httfMius of the same class, the spiritual 
benefit they confer upon the propositus is, as 
stated in Viramitrodaya, a ground of pre* 
ftnenoe.” 

In Sundaramal v. Rangasami (7), 
there was a triangular contest. The third 
Defendant was the deceased’s mother’s 
sister’s son, the fourth and fifth Defend-; 
ants were the daughters of his two sisters, 
whilst the Plaintiffs and two other De- 
fendants were the sons of the daughters of 
the deceased’s paternal uncle. The learn- 
ed Judges overruled the claim of the 
sisters’ daughters, and of the mother’s 
sister’s son. In rejecting the latter’s claim 
the learned Judges used the following 
terms 

" As between Plaintiffs and the third De- 
fendant the latter is a homdhv ex parte 
vMktema, whilst the fornwlr are bandhus ex 
parte pcutcrfM. The decision in Muttueami 
V. MutUdeumaiaeami (3) is not in point. 
There the competition was between a 
maternal uncle and the father’s paternal 
atmt’s son, both of whom were bhinna-gotra 
sapindas and bandhus," 

In Balusami v. Narayana (8) on which 
the decision of the High Court mainly 
rests, the contest was 'between the de- 
ceased’s maternal uncle’s son on one side, 
and the son of his sister’s son on the other. 

, The learned Judges of the High Court held 
that the latter was nearer in degree to the 
propositus than the maternal uncle’s son. 
Among other reasons for this conclusion 
they state at the end of the judgment^ 
“ another fundamental principle of the 
law, in favour of the third Defendant’s 

(7) b K IS ttod. 198 (1894). 

(8) I. Ih B. 18 Mad. 88 (1898). 

(S) I. b. p, 80 Mad. 848 (1897). 


preferable right is that among bandhus of 
a class, those who are ex parte patema take 
before bandhus ex parte matema.’’ 

It is to be noticed that in Balusami v, 
’Narayana (8), the learned Judges do not 
’exclude trom consideration in determining 
the question of preferability the fact of 
superior religious efficacy. They also re- 
cognise the high authority of the Vira- 
mitrodaya in the Mitakshara school. 

The passage In the Mitakshara (Chap. 
II, sec. C, paras. 1 and 2), which lays 
down the rules relating to the succession of 
bandhus has already been quoted in a pre- 
vious part of this judgment. It is ex- 
pressly declared that among the classes, 
each takes precedence according to the 
order mentioned, viz., the deceased’s 
atma-bandhus come first, the (pitri) pitru- 
bandhus (the father’s bandhus) come next, 
and the (matri) matru-bandhus come last. 
The ground on which the rule ’s based is 
stated in express terms to be “ nearness ” 
of blood. “Here,” the text says, “by 
reason of nearness the atma-bar^hus are 
his successors in the first instance,’’ and 
so on. 

In Southern India the Smriti Chandrika 
of Devananda Bhatta holds a parallel posi- 
tion to the Mayukhd in the Bombay Ptesi- 
dency. Devananda Bhatta flourished be- 
fore •Mitra Misra the author of the Vira- 
mitrodaya for the latter frequently quotes 
Devananda. Although the Smriti Chan- 
drika in the Southern Presidency is regain- 
ed as the most authoritative commentwy 
on Vijnaneswua’s work, the Viramitro- 
daya holds, as in Western India, a h%h 
position. It supplements many gaps and 
omissions in the earlier commentaries, and 
illustrates and elucidates with logical pre- 
ciseness the meaning of doubtful prescrip- 
tions. 

The Smriti Chandrika (Chap. XI, see. 5, 
paras, states the rtde as to the sue* 

(8) I. b. B. 80 H«L 848 (1887). 
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cession of bandhus in the follo^nig 
terms : — ^ 

13. Brihaspati bearing in mind all the 
above principles declares:— ‘ Where there 
are many relatives (jnatayah). or remote 
kindred (sakulyah) or cognate kindred, 

' (bandhavah), whoever is nearest of kin, 
shalrtako the wealth of him, who dies with- 
out male issue.’ 

^‘14. (Jnatayah) sapindas, or kinsmen 
cunnected by funeral oblations of food 
(sakulyah) samanodakas or^^ distant kinsmen 
connected by libations of water (bandhavah) 
cognate kindred. A de^ription of these is 
given, as follows, in a different Srariti. ac- 
cording to their ordeir of relationship. 

The sons of his own father's sister, and 
the sous of his own mother’s sister, and the 
sons of his maternal uncle must be con- 
sidered as his own cognate kindred. The 
sons of his father’s paternal aunt, the sons 
of his father’s maternal aunt, and the sons 
of his father’s maternal uncle, must be 
deemed his fathers cognate kindred. The 
sons of his mother’s paternal aunt, the sons 
of his mother’s maternal aunt and the sons 
of his mother's maternal uncle, must be re- 
ckoned his mother’s ooguate kindred. ** 
“ 16. Of the . kinsmen, distant kinsmen, 
and cognate kindred, in default of one that 
stands nearest in the order expressly given, 
he that may be somehow viewed to stand 
on a par with him may be selected ; it being 
generally declared by (Jautama: — * Let those 
^ take the inheritance who give the funeral 
oake (pinda) who are the descendants from 
the eame gotra. or who are sprung from the 
same Bisid.’ ” 

The Sarasvati Vilasa, ‘according lo the 
editor of the Vivadd Chintamoni^ is an- 
other work of authority in Southern India. 
It frequently refers to the Smriii Chan- 
• drika, and, consequenifly, its author must 
have flourished later 'than Devananda 
Bhatta. In the Sarasvati Vilasa, the prin- 
ciple relying to the succession of bandhus 
is thus I0t9n 

Parsu 595. The handhus are . mem 
tioned in another Smriti in the prder of 
tibeir pro^quity. The sons of one’s 
father's sister^ the sous of one’s mother's 


^ter, and the sons of one's mother's 
brother should be known as one’s atma- 
handhus. The sons of one’s father’s father’s 
sister, the.&ons of one'^ father’s mother’s 
sister, and* the sons of one’s father’s 
mother’s brother should be known as onie’^ 
j)itru-bandlius. The sons of one’s mother's 
father’s sister^ the sons of one's mother’s 
mother’s sister, and the sons of one’s 
mother’s mother's brother should be known 
as matru-hamdhus,^* 

Para. 596. These have a claim upon the 
wealth in default of the gotrajas.’' 

Pai‘a. 597. Even thene, one's afwip- 
handlms take the wealth first by reason of 
•their propinquity. In default of them, the 
•pitru-hamdhus take the wealth, and in defeult 
of them the matm'Mndhus, This order 
should be known.” Sctlur's Collection of 
Hindu law Books on Inheritance, p. 183. 

And then comes the passage on which 
the Judges in Balusami v. Narayana ^8) 
relied in their division of atma-bandhus in 
two sub-classes, viz,, ex parte paterna and 
ex parte materna. That passage runs 
thus : — 

Para. 598. Nor could be urged here 
that the* mother being nea er than the 
father, the mati^rtrho’/idhus take the wealth 
before the pttrud)ai(ndhu8. From the text, 

^ of these the mothieir is more important 
than the father ’ ; (2) the mother’s prece- 
dence alone is stated and not that of the 
mother’s hwndhus. Therefore, we think it 
sound that the matru-handhus should take 
the weath only afteor the pitrurboffuUius.^^ 

A very small consideration would show 
that that passage has nothing to do with 
the members of the same class inter se. 
It only explains why pitru-bandhus are to 
be preferred to matru-handhus , the 
mother's position being special to herself 
under an express rule. 

The passage in the Viramitfodaya bear- 
ing on the subject has already been referred 
to, but attention may once more be dir^l^ 
to the words of Mitra Misra in which he 
declares the position of the maternal uncle ^ 
as an heir— '‘otherwise the exclusion of 

(8) 1. ^ E. 20 Msd. 842 
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the maternal unole and the like would be 
the result. And it would be extremelv im- 
proper that their sons are heir#, but they 
themselves though nearer are excluded.” 

Among modem writers botli Golap 
Ghandar Sbastri, p. 296, and Baj Coomar 
Sarbadhikary, p. 726, affirm that nearness 
of blood is the governing principle in the 
sncoession of bandhus. The Shnstri lays 
down the rule in the following words : 

‘‘ (1) The nearness in degree on whiehever 
side is to be preferred to one more remote : 
(2) of those equal in degree, one relaied od 
the father's side is to be preferred to one 
related on the mother’s side ; (3) when the 
side is the same, the circumstance of one 
being related through a male and another 
through a female makes no difference.” 
And Professor Baj Coomar Sarbadhikary 
states that in a case of a contest between 
two members of the .same class and of the 
same degree or equally remote, the ques- 
tion of efficacy of oblations “ determines 
the preferable right.” 'J’he tables ot suc- 
cession in Professor Sarbadhikary’s 
lectures, and in Mr. Mayno’s and Mr. 
Bhuttacharji’s erudite works are very 
valuable in judging of the bandhus belong- 
ing to each clas^. But their Jxirdships are 
not satisfied thkt the place they have sug- 
gested for the maternal uncle in their re- 
spective t^les of succession is correct. 

Their Lordships think that, in the ab- 
sence of any express authority trarying the 
rule, the propositions enunciated in Muttu- 
sami V. Mutiukumarasami (3), which on 
appeal was affirmed by the Judicial Com- 
mittee, furnish a safe guide. 

. In the present case before their Lord- 
ships, the Appellant and the deceased 
were sapindas to each other ; and be (the 
Appellant) is undoubtedly nearer in degree 
to the deceased than Subramania. He also 

(») I. P. B. 16 Mad. as (1808); affirmed on 
P (tt P, S.SS I. A. 88; a. 0. T. P B. 19 
Mad. 406 (1898). 


offers oblations to his father and grand- 
father to whom the decreased was also 
bound to offer pinda. The deceased thus 
shares the merit, resulting from the Ap- 
'pellant’s oblations to the manes of his 
ancestors, whereas the father’s sidter’a 
son’s son offers no pinda to the deceased’s 
ancestors. On all these grounds their 
Lordships think the view takep by the 
Subordinate Jddge was well founded. 
They will therefore humbly advise His 
Majesty to reverse the judgment and de- 
crees of the High Court and restore those 
of the first Court with costs. 

Solicitors : Messrs. Douglas, Grant for 
the Appellant. 

Solicitor : Mr. John Josslyn for the Be- 
spondents. • 

R. M. P. 

[CIVIL REVISIONAL JORISDICTIOM.] 
Bulk Bo. 154 of 1921. 

1 Mobrndba Nath 
Namoa and ors., 

SandbR 80M,C.J. Petitioners, 

Cbotznbb, J. 

1921. Baidya Nath Trifavbi 
22, July. ^ Opposite 

Party. * 

Btfigtd Tenancy Act ( VlII of 1886), too, 170 (3) 
—■ Execution of deem for rent obtained ayainet 
Hindu widow— RevereioTUity heir, if may deposit 
to prevent sale ~ffivieion— Civil Procedure Code 
(Act V of 1908), eec. 115. 

The words’” an interest in the tenure or 
holding voidable onthe sale ” m sec. 170 (8) 
ofifhe Bengal T^aawy Act mean ” an in- 
terest which is in existence at the time of 
the sale and which will become liable to be 
avoided on the sale taking place at the 
option of some one,” 

Where a decree for rent -put into exeeu-' 
tion was one obtained against a Hi.'du 
widow, the reversionary heir easpeetant 
of her husband on her death did ngt have 
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on interest in the tenure' or holding void- 
oblc on the sale within the meaning of sec. 
1^0 (3) of the Bengal Tenancy Act. 

Where the Court of execution allowed 
the reversioner to make a deposit under 
that seelion, he exercised a jurisdiction not 
vested in him by law‘ or was acting in the 
exercise of his jurisdiction illegally o¥ with 
material irregularity withip, the meaning of 
see. 115 of the Civil Procedure Code. 

This was a Bale granted on the Ist 
March- 1921 against an order of the Munsif 
of Contai (Babu B’shnupada Boy), dated 
the *7tli October 1920, an appeal from 
which order was dismissed by the District 
Judge of Midnapur (M. Yusuf, Esq.), on 
the nth Novem^ber 1920 as incompetent. 

The facts of the case will appear from 
the judgment. 

• Babu Sitaram Banerjee for the Peti- 
tioners. 

Bobtt Apurba K. Mukherjee for tht 
Op]x>site Party. 

The JuDGME)NT OF THE COURT was as 
follows : — 

Sanderson, C. J. — ^This is a Buie which 
was granted by my Teamed brothers Mr. 
Justice Chatterjea, and Mr. Justice 
Suhra>Nardy, calling upon the Opposite 
Party to show cause why the order com- 
plained of should not be set aside. The 
order complained of is an order of the 
learned Munsif sitting at Contai, and the 
matter arose in this way : The Petitioners 
in this Court, at whose instance the^ule 
was granted, are the landlords. They ob- 
tained a decree against a purdanashin 
widow ^r aiTears of rent, and an execution 
case 'was instituted for the purpose of 
putting the property up to sale. The Op- 
' posits Parties are admittedly tte rever- 
sion^, and they applied to the learned 
' 'MunsS to be allowed to deposit thfi .decretal 
amount undw sec. 170 sub-see, ($) of the 


Bengal Tenancy -Act. The learned Mun- 
sif allowed the application and there Was' 
an appeal* to the learned District Judge 
who held that the appeal did not lie. The 
learned Vakil, who supported this Buie, 
agreed that there was no right of appeal to 
the learned District Judge. By reason of 
the appeal proceedings, considerable delay 
took place in making tbe application for 
this Buie ; but that matter was taken into 
consideration by the learned Judges who 
granted this Buie, and, in my judgment it 
is not necessary for us to deal further with 
that part of the case. Th© learned Vakil’s 
argument was based upon the words of 
sec. 170 (3). His argument was that inas- 
much as sec.. 170 (3) provided that “the 
judgment-debtor or any person having in 
the tenure or holding any interest void- 
able on the sale, may pay money into Court 
under this section ’’ the Opposite Parties, 
who are merely holders of a reversionary 
interest in the property, were not persons 
entitled to make the deposit. 

The whole question depends upon whe- 
ther the reversioners can be said ta he per- 
sons having an interest in the tenure or 
holding voidable on the sale. In my judg- 
ment those words must inean an interest, 
which is in existence at the time of the 
sale and which will become liable to be 
avoided on the sale taking place at the 
option of some one. The question is whe-' 
ther the interest of the reversioners is such 
an interest. In my judgment it is not.^. 
Assuming, for the sake of argument that 
the reversionary interest would be an ex- , 
isting interest at the time of the sale, 
when it -took place, in my judgment it 
could not be said to be an interest which 
would become liable to be avoided^n the v 
sale taking place : consequently in my jadg- 
ment the reversioners have not within thb^- 
meaning of the words of the saotion an- in- 
terest in the tenure or holding voidable on ■ 
the sole; ' y 
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It was argued by the learned Vakil who 
showed cause against the Bale that we 
should not make this Buie absolute, becsause 
this was not a case which would entitle 
the Court to exercise the powers of revi- 
sion conferred upon the Court by sec. 116 
of the Code of Civil Procedure. The 
learned Munsif by his judgment held that 
the reversionary heirs were persons, who 
were entitled to deposit the money, within 
the meaning of sec. 170 (3) of the 
Bengal ‘“Tenancy Act. In my iudg- 
ment, as I have already said, the rever- 
sioners were not persons who were entitled 
to pay money into- Court under that sub- 
section. ‘Consequently the learned Munsif 
in allowing the reversioners to deposit the 
decretal amount, was exercising a jurisdic- 
tion not vested in him by law, or he was 
acting in the exercise of his jurisdiction 
illegally or with material iiTegularity. Con- 
sequently the provisions of sec. ] 15 of the 
Code of Civil Procedure apply to this case, 
fn my judgment therefore this Buie must 
3e made absolute. 

The objection, which the Petitioners took 
hay or may not ibe a purely technical one. 

[ dp not know whether the reversioners 
n applying to make the deposit were 
icting entirely in their own interest or whe- 
iher they Were acting partly in their own 
nterest and pailily in the interest of the 
vidow. I mention this, because it was 
admitted by the learned Vakil who ap- 
>ear8d in support of the Buie, that even 
low it is not too late for the widow, who is 
he ju^ment-debtor and who clearly comes 
vitl^ sec. 170 (3), to pay the money 
nto Court in accordance with the nrovi- 
ions of that sub-section, if she can nro- 
ide the mon^ out of her own pocket or 
1 she GUI induce the reversioners or other 
tersoUs to advance the money to her. 

For the above mentioned reasons in my 
adgment this Bul^ should be made ab- 
oltite. < J^aving regard to the facts of the 


case, we do pot tm^ any order as to 
costs.; • ‘ ; 

Chotzneb. J. — agree. 

N. Gh. Rule made absolute. 

[CIVIL BEVISIONAL JORISDICTIOH.I 
Bulb No. 763 or 1920. 

, Ghibulal Aoabwalla, 

Riohabdson, J. Petitioner, 

1921, - . V. 

2 1 , J une. Todabhull Ao a bwalla, 

Opposite Party. 

CiM Procedure Code (Act V of J 908), sec, 73 and 
Or, 38, r, 5, money deposited hy sureties for release 
of an attachment before judgment, whether can he 
treated as <fssets held by Court ”-^Ilateable distri- 
bution of such money among different decree-holders, 
if allowable^ Sec, 115, High Courfs power of 
revision, 

m 

In a money-suit certain property 
belonging to the Defendant was attached 
before judgment and then released on two 
persons standing sureties for the amount 
of the^ claim. The suit was ultimately de- 
creed and the decree-holder applied for 
execution, whereupon the sureties deposit- 
ed the decretal amount in Court. On that 
very day just before the deposit was made, 
the Petitioner who also held a money- 
decree against the same fudgment-debtor, 
applied 'for execution of his decree and 
prayed for rateable distribution of the 
amount deposited. The application was 
refused by the Trial Court and the money 
paid out to the attaching creditor on the 
latter giving an undertaking to refund the 
amount in case the Hiqh Court reversed 
the ordet*rejecting the Petitioner's applica- 
tion for rateable distribiltion: 

Seld— That the amount deposited was 
subject to rateable distribution under sec. 
73, C. P. Code. The natural interpreta- 
tion of the wide language of the' section 
would include any asset in the possession 
of the Court and at the disposal of the 
Court for furpose-of satisfyingd decree 
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against a judgment-debtor. ■’ There is no 
reason why it should be restricted tp what 
is paid in by virtue of a process Uiken in 
execution. Besides, the assets in the pre- 
sent case though not strictly speaking 
realised in process of execution were 
realised by a process in 'the nature of an 
anticipatory execution. ^ 

Habai Sahu V. Fazlub Rahaman (1) 
and SoBABJi V. Kala Raghunath (2) re- 
ferred to. 

Thibaviyam V. Lakshmana (3) discussed. 

In cases like these where no appeal is 
allowed, it has been the practice of the 
High Court to interfere under the powers 
conferred by sec. 115, C. P. Code, 

This was a Rule granted on the 19th 
November 1920 against an order of the 
Munsif of Dhubri (Mr. P. Singh), dated 
the 18th August 1920, refusing the appli- 
cation for rateable distribution presented by 
the Petitioner. 

The material facte of the case. 'ere as 
follows : — ^Tn a money-suit brought by 
Todarmull Agarwalla and another against 
Hazarimull Todi, certain property of the 
latter was atta hed before judgment and' 
then released on two persons standing 
sureties for the amount of the claim. -A 
decree was ultimately passed in the suit on 
the 30th July 1920. and on the^ Ith August 
execution was applied for, whereupon the 
sureties deposited the decretal amount in 
Court on the 7th August. The Petitioner 
Ghisulal Agarwalla also had a money 
decree against the same judgment-debtor, 
Hazarimull Ttjdij and applied for execu- 
tion of his decree on the same date just 
before the said money was deposited by 
the sureties. The Petitioner Ghisulal 
for rateable diatribution of the 
^ouiit under sec. 73, C. P. ,C., which was 

(1) I. L. B. 40 CU. 619 (1018). 

(8i I. L. B. 86 Bon. 166 (lOll), 

49) I. L. B. 41 Mad. 616 (1017), 


refused by the Munsif on the ground that 
the “ assets ” contemplated by the section 
referred to what came to the hands of the 
Court by virtue of a process taken in execu- 
tion, and that the present assets not having 
been realized by a process taken in execu- 
tion, were not subject to rateable distribu- 
tion under sec. 7^, C. P. C. Against that 
order the present Rule was granthd,< 

Babu Girija Prasanna Sanyal for the 
Petitioner. — The question is whether the 
money held by the Court anSVers the 
description of “ assets ” within the mean- 
ing of sec. 73 of the Civil Procedure Code. 
That section has undergone a considerable 
change in the Code of 1908. The provi- 
sion in the old Code was “ Whenever 
assets are realised by sale or otherwise In 
execution of a decree ” and it has been re- 
placed bv a simple phrase “ assets held by 
the Court.” 

fliiOHARDSON, J. — ^Which is the section 
that refers to attachment before judg- 
ment?] 

Or. XXX Yin, r. 5. The Rule requires 
that the security furnished for resisting an 
attachment before judgment is to ibe pro- 
duced and placed at the disposal of the 
Court. The Code nowhere limits the dis- 
cretion of the Court to applying it exclu- 
sively to the benefit of the attaching credit- 
or perhaps because it Would be giving a 
preference as between one creditoi and 
another — a preference that frustrates dhie 
policy of law and stultifies the provision in 
sec. 73. (Reads sec. 73 of the Civil Pi^ 
cedure Code). 

The section places alT creditors on the 
same footing provided they satisfy , the 
two conditions of being holders of moiwy 
decrees end of having applied for exs^n- 
tion thereof prior to the receipt d the 
assets in question. It is not dispute^.*!^^ ' . 
the said .conditions want fulfilment 
case. '(Reads sec. 1^). . - . 

Sec. 145 restncts' the liability ■04^ ' 
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surety to the sum for which he has fur- 
nished security. 

[Biohabdson, J. — ^Is there any decision 
on the point?] 

The case seems to be one of first impres- 
sion hut I do not stand absolutely un- 
supported by authorities in that the pro- 
position of law I contend for has been 
endorsed inferentiallv in certain decisions. 

Befers to Harai Sahu v. Pazlur Raha- 
man (1). 

It was conceded on both sides and 
accepted by the Court in its judgment that 
the term “ assets ” would include any 
money held by the Court to the credit of 
the judgment-debtor. But an exception to 
this rule was foimd on the special provision 
of the law as embodied in Or. XXI, r. 80 
on which the current of authorities lay 
uniformly in one direction. 

The decision in Thiraoiyam v. Lahsh- 
mana (3) raises the very same issue now 
before your Lordship. (Refers to Mulla, 
7th Edn., pp. 198 and 199 — ^illustration C) 
and Murugappa v. Palaniyappa (4). 

Bobu Bhupendra Kumar Ghosh for the 
Opposite Party. — The money was deposited 
by Ihe surety with a view to securing the 
claim of my client and could be applied 
solely for that purpose. It has not been 
paid in process ^ execution and cannot be 
called assets. Befers to Sorabji v. KaUi 
Baghimath (2). 

The money has besides been paid out to 
my clients. 

fiabtt Girija Prasanna Sanyal in reply. 

The decision in Sorabji v. Kala Raghu- 
noth (2) seems to dote upon the corpse of 
the old law which was given a burial in 
1906 and it has been rightly dissented from 
in Thkamyam v. Lahshmana (3). The 
ooDstrootion put upon the term “ assets ’* 

(1) I,L.R.40Cfti.6l9(iei8). 

' (S) L U B. 86 %jn. 166 (1811). 

(6) I. lb B. 41 Had. 616 (1917). 

(«) 48 1. 0. 607 (1917). 


is beyond cavil too narroy in view of the 
language used in, sec. 73. • . 

My client applied for thd retention of 
the mqpey by the Court pending the deci- 
sion of this Hon’ble Court. But it was 
paid out to the Opposite Party on condi- 
tion of his depositing it upon requisition 
by the Court. 

The Judgment of Tim Coubt was as 
follows : — 

This Buie raises a question under s o. 
73 of the Civil Procedure Code. 

On the 7th August J920, the Petitioner 
hied an application for the execution of a 
decree for money which he had obtained 
against Hazarimull Todi, the Opposite 
Party No. 3, referred to hereafter as the 
judgment-debtor. 

Meanwhile in another suit brought 
against the judgment-debtor by the Oppo- 
site Parties Nos. 1 and 2, certain property 
belongmg to him had under Or. XXXVIII 
been attached before judgment and then 
released on the Petitioner furnishing 
security for the sum of Bs. 260, represent- 
ing the amount of the claim in the suit and 
costs. Two persons stoo^ as sureties for 
the judgment-debtor for the payment of 
that amount. 

On the ’SOlh July 1920, the Opposite 
Parties Nos. 1 and 2 obtained a decree.' 
On the 4th August they applied for execu- 
tion and on the 7th August 1920, the 
sureties deposited the amount of Bs. 250 
in Court. . 

The Petitioner’s application for execu- 
tion was also made on the 7th August, as 
I have said the Munsif says that the ap- 
plication was made just before the money 
was paid in or in other words before the 
receipt of the assets by the Court. 

The question which arises is whether 
the decree so deposited is " assets held by 
a Court *’ within the meaning of sec. 73, 
and theref<»e liable to be rateably diq* 
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tributed under th8iiH(ection. The learned 
. Munsif answered this question in the 
negative and refused the Petitioner’s appli- 
cation for rateable distribution. Thq order 
•was out on the 18th August 1920. On the 
' 28th September 1920 the amount deposit- 
ed was paid out to the Opposite Parties 
Nos. 1 and 2 on the condition that they 
would refund the amount in the event of 
the order rejecting the Petitioner’s applica- 
tion for rateable distribution being reversed 
by the High Court. The Petitioner, ob- 
tained this Buie on 19th November 1920 
on the re-opening of the Court after the 
long vacation. 

The effect of sec, 73 of the Code has 
been considered in more than one case 
Ip Harai Sahu v. Fazlur Rahman Q), 
Stephen and D. Chatterjee, JJ., held that 
money paid into Court under Or. XXI, 
r. 89 for the purpose of setting aside a sale 
in execution could not be rateably distri- 
buted inasmuch as the Rule expressly re- 
quires the deposit to be made for payment 
to the purchaser and the decree-holder. 
The learned Judges, however, took occasion 
to observe that the scope of sec. 73 was far 
wider than that qf the corresponding provi- 
siUn contained in sec. 296 of the old Code.' 

Th% learned Pleader for the. Opposite 
parties Nos. 1 and 2 has relied on the 
decision of the Boqjbay High Court in 
Sorabji Coovarji v. Kola Raghunath (2), 
where it was held that property having 
been attached in execution of a decree, 
money paid in pnder Or. XXI, r^ 66, for 
the purpose of removing the attachment by 
satisfying the decree 'was not subject to 
|||^able distribution. The learned Judges 
wfere'of opinion that sec. 78 was only ap- 
i!^ioable to “ assets held in the process of 
’ ^ecution.” 

,!iPoAhe Petitioner reference was made to 

, (H r,.L.Jt.40Cal.618 (lowr-',, t 
(0) i. t B. Bom, 186 (Wlli* . 


Thiraviyam v. Lakshmana (3). There i 
judgment-debtor had been authorizec 
under Or. XXI, r. 83 to make a pri'vatt 
alienation of property attached in execu 
tion of a decree and had paid in the mone} 
under that Buie to satisfy the decree. Tht 
Court allowed rateable distribution and 
Sheshagiri Ayyar,' J. , speaking fia: himsell 
and Napier, J., said this : — “ A significant 
change has been made in the language of 
sec. 73 of the present Civil Procedure Code. 
In the old Code, the words were ‘ when- 
ever assets are realised by sale or other-, 
wise in execution of a decree.’ In the pre- 
sent Code, the words are ‘ where assets are 
held iby a Court. ’ The change was appar- 
ently intended to set at rest the question 
whether the word realization should not be 
restricted to what is paid in by virtue of 
process taken in execution, but apparently' 
the legislature has not succee<led in the 
object. There can be no question that the 
language of the present Code is wide 
enough to cover cases where monies are in 
the hands of the Court by whatever pro- 
cess the same has been realized. It is 
true that the learned Judges of the Bom- 
bay High Court held that even under the 
new Code, the money to be held by the 
Court must have reached its hands in exe- 
cution. ’ ’ The learned Judge then referred 
to the case of Sorabji v. Kala Baghunaih 
(2) and another case, and continued 
" It is not necessary to, express an opinion 
on this question as we are of opinicmC that . 
when permission is granted under Or. > 
XXI, r. 83 to raise money by privatq. 
ali^ation, the money is paid under a 
pending execution application.” 

The Bombay ruling the|efore WM dia-X 
tinguished rather than dissented hxKca. but . . 
the view which the Court wm dispidt^lu 
take is sufficiently indicated by the.obs^^,]^^ 
vutions which I have quoted and by^ 

. m' l. L, R. 36 Bom. 

T, li. B. 41 ijE^t . 
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further observations which occur later in 
the judgnxent. “ The policy of, the legis- 
lature,” it was said, ” seems to be to 
bring all monies realized at least in process 
of execution to the hotchpot to be shared 
by all the decree-holders. It is analogous 
to distribution on an insolvency.” Then 
after referring to Or. XXI, r. 72, where 
sec. 78 is expressly mentioned, the judg- 
ment goes on : — ” The intention of the 
legislature is to afford every creditor equal 
opportunities of obtaining a rateable ad-, 
vantage in the available assets of the judg- 
ment-debtor.” 

These observations encourage mo to 
adopt what I regard as the natural inter- 
pretation of the wide language of sec. 73. 

I see no reason why the words ‘‘ assets 
held by a Court ” should receive a narrow 
or limited construction, or — speaking gene- 
rally and apart from any express provision 
applicable to a particular case — why the 
words should not apply to any assets m the 
possession of the Court and at the disposal 
of the Court for the purpose of satisfying 
a decree obtained against a judgment- 
debtor. 

The assets in question in the present case 
Dday not strictly speaking have been realiz- 
ed in process of execution, but they were 
realized by* a process in the nature of an 
anticipatory execution. Or. XXXVIII, 
r. 7 states in terms that ” save as other- 
wise expressly provided, the attachment 
tbelore judgment) shall be made in the 
manner provided for the attachment of pro- 
perty in execution of a decree.” Or. 
XXXVni, r. 10 shows that, the legLla- 


I have oonsidfiHd whether this is a case 
in which I ou^t to interfere under sec. 
116 of the Code. The rule was obtained 
on the fooling that the learned Munsif 
declined to exercise a jurisdiction vested 
in him. The Code confers no right of 
appeal from the Munsif’s order and it has 
been * pointed out at the bar that the 
practice of this Court has been to 
deal with cases such as the present 
under the powers conferred by sec. 
116. I am not, therefore, in any way 
initiating a new practice when I reverse 
the order of the learned Mnnsif and sub- 
stitute therefor an order that the appli- 
cation for rateable distribution should be 
allowed and tho case sent back to the 
Munsif for the purpose of doing what fur- 
ther may be necessary. It may be that„if 
the money had been paid out to the Oppo- 
site Parties Nos. 1 and 2 without any 
undertaking on their jiart to refund it in 
Whole or in part, I should not have inter- 
ferred. But as they gave the undertaking 
and as I am told that the property which 
was attached before judgment is not now 
available, I have the loss hesitation in 
making the rule absolute in the sense I 
have indicated. ' . 

The parties will bear their own costs. 

J.^. E. Buie made' absolute. 

[Cim APPELLATE JUBISOIOTIOM.] 

Appbals from Appbllatjc Dsobbm 
No. 2645 or 1919 

AND 

• No, 23 ^ OF 1920 . 

Edmab Monmatba 


tore did not intend that attachment before Naph Hitba, Plaintiff, 

judgment ^ould restrict the rights of per- Nbwbould, J. Appellant, 

suns holding decrees against the Defend- Suhbawabdt, J. 

•Bt* 1921, ^ Obuni Lal Ohosb and 

The result is that, in my <q)inion, the 28, April Defendants, 

learned Mnnsif erred in refusing to allow Bespondents. 

rateable distribution, in reqiert <rf Ithe CovenaM i» a kBA)a\iyi^tforpaymento/aeiu»l 
tOffOet IWM in question^ .1 * ^ nt mery traiufer m rupect of a tenure, if enfwee* 
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cAU after a tale in execution of a money decree — 
Inveiuntary tale and voluntary tale, difference in 
eatai of. 

A kabuliyat stipulated that at eoery 
tray.sfer a certain salami should he paid". 
The tenure in respect of which this kabu- 
liyat was given was sold in exee^ion of a 
rhoney decree. The landlord subsequently 
sued for recovery of the stipulated salami : 

Held — That the covencfht did not cover 
an involuntary sale. A condition in a le ise 
restraining transfer is not applicable to a 
case of involuntary transfer unless there 
are words in the covenant which clearly 
make it applicable to such a transfer. 

The transfer in execution of a money 
decree cannot he treated as on the same 
footing as a voluntary sale. 

pwAWKA Nath Eoy Choudhuby ®. 
Mathura Nath Roy Choudhuby (d dis- 
tinguished. 

. .Dayamayi V. Ananda Mohun Rov (jnou- 
DHURY (2) followed. 

These were two second appeals, one 
against the decree of E. Panton, Esq., 
Additional District Judge of Zillah 
24-Pe7gana8, dated the 11th September 
1919, affirming the decree of Babu Ebelra 
Nath Banerji, Additional Subordinate 
Judge of that District, dated the 30th of 
July 1918 and the other, against the de- 
cree of Babu Apara Prosad Mukherji, Subl 
ordinate Judge, third Court of Zillah 
24-Pergana8, dated the 29 th of October 
1919, affirming the decree of Babu Eomesh 
Chandra Burdhan, Mupsif, Second Court 
at Baruipur, dated thb Ist of October 1918. 

The facts will appear from the judgment. 

Dr.^Dwgrka Nath Mitter and Bobus 
Norerwd- Ohsinder Bose and Satyendra 
Na^ Mitra for the Appellant. 

Jogesh Chandra Buy and Bajen- 
Ura Chandta Ouha for the Respondents. 

U) ai 0. W, N. U7 (1816). 

> (8) I. h. R. 42 Oal. 172 ; 8. c. IS 0. W. N. 971 


"The Judgment of the Court was as 
follows : — 

r 

Newbould, J. — These two appeals have 
been heard together as the point on which 
they both depend is the construction of a 
clause in a kabuliyat which is common to' 
both the suits. This clause has been 
translated in the judgment of the learned 
Additional District Judge of the 24-Per- 
ganas against whose decision Appeal 
No. 2646 of 1919 is preferred as follows : — 
“If at every transfer, in any way, of the 
lands under this kabuliyat one-fourth of 
the proper value of the land be not deposit- 
ed in the office of yourself, your heirs and 
successors-in-interest, such transfer will 
not be recognised and to this no sort of 
plea or objection by any of us will be 
allowed. If wo, the vendor and the vendee 
both, jointly or each of us separately and 
our heirs and legal representatives do not 
pay amicably that amount to you, your 
heirs and representatives, you will be en- 
titled to take khas possession of the land 
under this kabuliyat or if you so desire, 
you can realise the money by suing the 
transferor or the transferee either jointly 
or "separately.” The tenure in respect of 
which this kabuliyat was given was 
sold in execution of a money deoree 
and was purchased by the second Defend- 
ant in each of these suits. In his suits in 
addition to other reliefs the Plaintiff claim- 
ed different sums as due as chouth salamir 
under this clause. Both the Courts in each 
of these suits have held that this clause 
gives the lessor no right to chouth salami 
after a sale in execution of a decree. 

On behalf of the Appellant two points 
have been taken. The first is^that the 
words of the kabuliyat are wide Siough t<2' 
cover an involuntary sale; and secondly 
that the sale in execution of a decree stan^ 
on the same footing as a voluntary sale. 

. As regards the first poifit,^ t^ lower 
Courts in fnj^ipretiQg the-fioeument have 
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given ^eat weight to the Bengali words 
used for “ transferor ” and " transferee. ” 
These, words are and ^<51 .and it ap- 
petos that these are the words commonly 
used in documents of voluntary sales. 
Each of these suits was heard by differ- 
ent Munsifs and each appeal was heard by 
different Judges. Three of these four 
otecers are Hindu gentlemen and I am not 
prepared to hold that they have wronely 
interpreted the meaning of the Bengali 
words in the kahuliyat. Further it has been 
repeatedly held by this Court that a condit 
tion in a lease restraining transfer is not 
applicable to a case of involuntary trans- 
fer unless there aie words in the covenant 
which clearly make it applicable to such a 
transfer. We therefore hold that so far 
jbs the first point of the Appellant’s argu- 
ment is concerned, the lower Courts were 
right and the words in the kahuliyat are 
not wide enough to cover an involuntary 
sale. 

As regai'ds the second point, the argu- 
ment is based on a rtynark of the learned 
Chief Justice in the case of Dwarika Nath 
Roy Choudhury v. Mathura Nath Roy 
Choudhury (1). But in that case the cove- 
nant especially provided for the case of a 
sale by auction and also what is more im- 
portant in connection with the TX)int now 
in considdTation, the transfer in that suit 
was by sale in execution of a mortgage 
decree. A sale in execution of a mortgage 
'decree stands on a different footing from 
a sale in execution of a money decree. In 
the Full Bench case of Dayamayi v. Arurnda 
Mohun Roy Choudhury (2), it has been 
decided ihat “ a sale is made involuntarily, 
iftheTe it is in execution of a money decree 
'but not ^ a decree founded on a mortgage 
or chaise voluntarily made." Other 
authorities might be cited, if necessary, in 

<11 21 O! W. N. U7 (1«I6). 

(2) I. ^R. 42 Oal. 172 ! ■. 18 0. W. N. fl7l 

iV/R.l'fieiA), . 


support of the same view. Here the trans- 
fer was in executitto of a money decree, 
and it cannot be Ideated as on the BaT»« 
footing as a voluntary sale. 

, We therefore hold that the lower Courts 
were right and dismiss both these appeals 
with costs. 

SuHRAWARDv, J. — I agree. 

J* N. R. Appeal diammed. 

ICRIHINAL RBVISIONAL JURISDICTION.} 
Rbv. No. 37 or 1921. 

Tbunob, J. Abdul Latiff Yusuff, 
Hhosf.'J. Accused, Petitioner, 

1921, 

Heard, 4, March. Abu Mahambd Kassih, 
Judgment, Complainant, Opposite 

JO, March. Party. 

Criinival Procedure Code (Act V of 1898), ue. 
181, tub-tec. (i)—PencdlCode(Act A'LV of I860), 
tee, 406— Criminal breach of trutt, in retpect of 
^monies received at Singapore for which the accueed 
wot ItcMe to account in Calcutta — Court in Cal- 
cutta, if hat juriediction'jto take cognitanee, of the 
complaint - Juritdiction, 

Where a firm carrying on business in 
Calcutta employed A as agent at Singapore, 
and prosecuted him in Calcutta for crimi- 
nal breach of trust Ai respect of rnpnies re- 
ceived at Singapore for which, he was to 
render accounts in Calcutta : * 

Held — That the Court in Calcutta had 
jurisdiction to tike cognisance of the com- 
plaint. 

Colville «. Kbisto Eishobe (2) follow- 
ed. , 

SniHACEALAM »v. Ehfbbob (1) distin- 
guished. 

This was a Rule granted upon a petition 
praying that the proceedings in Case 

<1) I. L. B. 44 Ool. 912 : 8. 0. 21 0. W.>N. 578 
(1918). 

(2)il. L. B. 28 Oij, 746 ; 8, o, 8 0,'W. N. 896 
(1899). 
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No. P. R. 559/20, now pending 
the Petitioner in the Court of the 4th 
Presidency Magistrate of Calcutta, may be 
quashed. 

, The facts of the case will appear from 
the judgment. 

The petition of complaint was as 
follows ; — 

The complainant was the manager of the 
firm of Kulaman Daud Mhham'ed, carrying 
on business as general merchants on a big 
scale at (5, Amratala Street, Calcutta and 
also at Colombo. 

About five months ago, the accused en- 
tered into an agreement to serve in the 
complainant’s firm for a period of one yea'' 
and after he took up service in the com- 
plainant’s firm, the complainant sent hhn 
to Singapore, his duties being to carry out 
orders of the complainant, by sending to 
different places goods he would purchaec 
with money sent by the complainant and to 
render accounts to the complainant at 
Calcutta for all monies he would receive. 

The complainant alleged that between 
the let February 1920 and 19th 
April 1920, the accused drew money from 
the complainant’s firm to the extent of 
Rs. 80,000, besides * taking ghee worth 
Rs. .2,636 annas 13 for sale but he 
accounted for Rs. 67,621 only by sehding 
goods to Colombo twice, once of the value 

R". 36,889, and agaifi of the value of 
Rs. 24,500, and by sending goods to Cal- 
cutta once oi the value of Bs. 7,232. 

Upon these allegatiops the accused was 
diarged with commfttii^; criminal brdach 
of trust in respect of cash 1^. 12,379 and 
ghee value of Rs. 2,536-13. 

Mr. Meghnad Mitter and Bobu Santosh 
KiiMm Bose for the Petitioner. 

^ Bobu Narendra Kumar Bose Hot Bahu 
.ManmaBid. Ifath Mukherjee) , $nid Boibu ' 
Satindra Nath Mukherjee h* 


The Judgment of the Court was as 
follows : — 

In this' case the allegations made in the 
complaint against the accused-Petitioner 
arc that while the accused was in the 
service of the complainant’s firm at Singa- 
pore he committed criminal breach of trust 
in respect of a sum of Rs. 12,379 ■ id 
goods to the value of.Rs. 2,386-13. The 
complaint was made to the Presidency 
Magistrate of the Northern Division on the 
17th of June and the accused obtained the 
' present rule on the 10th of January 1921. 
His contention is that on the allegations 
made by the prosecution the offence com- 
plained of, if any, was committed and 
completed in Singapore and that the Courts 
in Calcutta have no jurisdiction to try ' -e 
case. In support of this contention re- 
liance is placed on the provisions of sec. 181 
(2) of the Code of Criminal Procedure and 
the decision of this Court in Simhachahm 
V. Emperor (1). 

But here the further case of the prosecu- 
tion was that for all monies received the 
accused was to account at Calcutta. Thus 
the decision directly in point is that 
in Colville v. Kristo Kishore (2). 
Following that decision we must hold that 
on the allegations made the Courts in Cal- 
cutta have jurisdiction. 

We therefore discharge this rule. 

H. C. S. Ruie discharged. 

(1) I. L. B. 44 Oal. ai2 : 8. c. 21 0. W. N. m 

(1916). 

(2) I. L. B. 26 Cal. 746 ; 8. c. 3 C. W. N. 69S 

(1899). •' 
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No. 196 OF 1919. 

Satish Chandba 

Mookbbjbk, J. Gbosb, Defendant, 
BcrcELAND, J. Appellant, 

1921, ‘ e. 

15,;Jnl7. Ealioabi Dasi, 

Plaintiff, Respondent. 

Purdanftshiii lady^ suit for cancellation of docu- 
ment executed hy-~-RvJlce by which Court should he 
guided to determine validity of document— Ibde 
that case of fraud must depend strictly on proof 
of fraud alleged^ how far applicable to action 
brought by pindauHshm lady. 

The Plainliff^ a pardanashin lody^ sought 
to have a deed of pariUion executed by her 
in favour of her husband's brother ini~ 
mediately after her hitsband's death can- 
celled : 

Hold— Thai it is well settled that the 
Court when called upon to deal with a 
deed executed by a pardanashin lady must 
satisfy itself upon the evidence first that 
the deed was actually executed by her or 
by some pcrsoyi duly authorised by her 
with a full understanding of what she was 
about to do; secondly that she had full 
knowledge of the nature and effect of the 
trdnsaction into which she is said to have 
entered; and thirdly that she had inde- 
pendent and disinterested advice, in the 
matter, • 

In cases where the person who seeks 
to hold the lady to the terms of her 
deed is one who stood towards her in a 
fiduciary character or in some relation of 
personal confidence^ the Court will act 
with great caution and will presume con- 
fidence put and influence exerted and in 
cases where the person who seeks to en- 
force the deed was an absolute stranger 
arid dealt wim her at arm's length, the 
Court will reguire the confidence and in- 
fluence to be proved intrinsically. 

In the former doss of cases, the prin- 
ciple formulated in sec. 111 of the Indian 
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Evidence Act applies, viz., that where 
there is a question as to the good faith of 
a transaction between parties one of whom 
stands to the other in a position of active 
confidence the burden of proving the good 
faith of the transaction is on the party 
who ils in a position of active confidence. 
It is an elementary principle that when- 
ever any person derives a benefit under a 
deed, if any confidential or fiduciary rela- 
tion subsists between the parties, the 
Courts so far presume against the validity 
of the instrument as to require some proof, 
varying in amount according to circum- 
stances, of the absence of anything ap- 
proaching to imposition, over-reaching, 
undue influence or unconscionable ad- 
vantage. 

Independent and competent advice 
which it is necessary that a pardanashin 
lady should have does not mean independ- 
ent and competent approval; it simply 
means that the advice shall be removed en- 
tirely from the suspected atmosphere and 
that Jrom the clear language of an inde- 
pendent mind free from taint of interest 
the party acting should know precisely the 
nature and consequences of the transac- 
tion. 

The fairness of the bargain is the crucial 
test, and the Court must have regard* to 
the intellectual attainments of the lady 
concerned and will naturally be disinclin- 
ed to set aside the deed where she is proved 
to have been of business habits, to have 
been literate, and to have possessed a 
capacity to judge for herself. 

That Jin the present oasg the Defendant 
in whose favour the document was execut- 
ed stood towards the Plaintiff in a relation 
of personal confidence and the document 
was executed under circumstances which 
according to the rules applicable to the 
execution of documents by pardanashin 
ladies rendered it liable to be cancelled. 

Every variance between pleading and 
* 23 
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proof is not fatal. The Court must care- 
fully consider whether the objection is one 
of form or of substance. 

Per Buckland, J. — The rule that a 
case of fraud can succeed only on pfoof of 
the fraud specified in th^. plaint mat/ 
be applicable in c ses between man 
and man but where a pardanasliin lady is 
involved other and equally well hiown 
rules have to be applied and conformity 
with them has to be established. 

That a pardanashin lady must havr^ in- 
dependent legal advice is not necessary as 
an mflexible rule. But, excluding such 
rare cases where the experience and 
attainments of the lady or the circum- 
stances of the case render such advice 
superfluous, a pardanashin lady must haxe 
advice, the adviser should have no ad- 
verse interest and should be such a person 
as is capable of explaining to her fully her 
rights in general and in particular under 
the document which she intends to' sign, 
if ^icccssary contrasting them with her 
rights should the intended document not 
be executed by her; if the circumstances 
are such that unless he has a knowledge 
of law he is not competent to advise her, 
thpn and in thdt case independent legal 
advice is essential. 

This was an appeal against the decree 
of Babu Shyama Cliaran Tkil Banerjee, 
Subordinate Judge of ZilUvli Hooghly at 
Howrah, dated the 15th of July 1919. 

The facts of the case will apix^ar from 
the judgment. , ^ ’ 

Mr. T. C. P. Gibbons, Advocate-Gcnc- 
ral^ 'Babu Jogendra Nath Mukherjee. Dr. 

Chandra Basak and Babu Paresh 
Nath Mookerjee for the .A|)pellant. 

Dr. Dwarka Nath Mitter and Babus 
Maniftdra Nath Baherjeej Narendra 
krishna Bose and Ravia/PfQsad Mooker- 
jee for tho Besjjandent, 


The Judgment op the Court was as 
follows : — 

Mookerjee, J. — The subject-matter of 
the litigation which has culminated in the 
present appeal is an estate of considerable 
value left by one Kedarnath Ghose who 
died intestate on the 7th October 1915. 
I'he foundation of the fortune of the 
family was laid by his father (jovinda 
Chandra Ghose who executed a Will on 
the ‘21st August 1905 which was register- 
ed, but was not probated after his death 
on the 9th November 1913. The relation- 
shi}) of the members of the joint family 
composed of the descendants of Govinda 
Chandra Gliose will appear from the fol- 
lowing genealogical table : — 

GoljiniiA Chnndra Ohoso 
nied!MM91S 

I 

I"' ■'* I I . 

Aiiiblkii Chiiran EodarnnUi MotlUl Sntisli Ch<indfa 
GhoHo Ghoiio OhoBO Gh(M6 

DIodI88d DiodMO-10'5 Dlod 1886 Dtfeudant 
M. Kmum Kumarl M. Kull Hnsl 
I PlalDtIff 

Nageubftla |_ 

NallillbiU ChlYiHbila 

I 

^Radhtiranl Umasoahl , 

Govinda Chandra Ghose had four sons, 
Ambika (,-haran and Matilal, who died in 
his life-time, and Kcdarnath and Satish 
(Chandra who survived him. When 
Kedarnath died, he left him surviving his 
brother, Satish Chandra, ins widow Kali- 
dasi, his widowed daughters Nalinibala 
and Chinabala, and two grand-daughters, 
Radharani and Umasoshi. The widow 
Kalidasi had two brothers. Kamini and 
Raj Kumar, and was the daughter of a 
family of Deotia whose genealogical tablo 
is set out below : — 

KodarNuthDeott 

I 

• I 

Kamiul Ra1ida»i Raj Kumar 

Plaintiff 

Shortly after the death <rf -Kedamaih' 
Ghose, a partition deed was ex^nted <»n' 
the j»4th November jl916 between ihis 
brother Satish Chandra and his ; 
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Kalidasi, and the document was register- 
ed on the 8th December 1915. On the 
28th June 1916, the widow instituted the 
present suit for cancellation of the parti- 
tion deed on the ground of fraud and un- 
fairness, for declaration of exclusive title 
to a hardware business, its assets and the 
properties acquired from its income, for 
declaration of joint title to other pro- 
perties, for partition and accounts, and 
for incidental reliefs. The Defendant 
denied all the material allegations in the 
plaint, repelled the imputation that the 
partition deed had riot been fairly obtain- 
ed, a^iserted that the properties claimed 
as exclusively owned by the husband oi 
the l?laintiff really formed pari of the 
joint family estate, and repudiated nil 
liability to render accounts. On these 
pleadings, the following issues were 
framed and set down for trial : — 

1. Has the .Plaintiff any cause of 
action? 

2. Can the suit proceed without id 
valorem court-fees being paid on the 
value of the entire pro])erties in suit? 

.3, Is the suit bad for non-joinder of 
parties? 

4. Was the deed dated the 4th Novem- 
ber 1915 read over and explained to the 
Plaintiff and was it understood by her? 
Was it executed by her with free will and 
consent? Or was it obtained from her by 
fraud as alleged in the plaint? 

6. Was Kedarnath Ghose the sole 
owneif of the Karbar at 78, Clive Street, 
Calcutta? Or, did it belong to his 
father Govlnda Chandra Ghose, and was 
it inherited, on his death, by his two sons 
Kodar.and ^tish ? Was it their joint pro- 
perty? 

6; Was the bouse at Benares the joint 
prcfnerty to Kedar and Satish? What is 
the ipiatetiff’s share in it? f# 

the Plaintiff ’s husband purchase 
the garden , at North Bantra from the 


widow of Bellilios in benami of the De- 
fendant? 

8. Is the suit barred, by the principles 
of estoppel, acquiescence and waiver? 

9. Was the manufactory at Bantra an 
independent Karbar? Or, did it form 
one karbar with the karbar at 78, Clive 
Street? 

10. Is the Defendant liable to render 
accounts of the karbar at Bantra and of 
the karbar at 78, Clive Street, if so, for 
what period? 

After a protracted trial, the Subordi- 
nate Judge decreed the suit in part. He 
held on the fourth and eighth issues that 
the deed had been executed by the Plain- 
tiff under circumstances which made it in- 
operative against her as an illiterate 
pardanashin lady, and that there w^as no 
question of estoppel, acquiescence or 
waiver. He also held, upon the fifth, 
sixtlj, seventh and ninth issues that the 
hardware business at 78, Clive Street 
ivhich stood in the name of Kedarnath 
Ghose was an ancestral joint family con- 
cern, that the smithy and manufactory in 
the family dwelling-house at Soutli 
Bantra in the District of Howrah was not 
an independent business, that the la^ds 
and houses in Calcutta and Benqres had 
been acquired with joint funds and formed 
part of the family ^state, and that the 
garden at North Bantra purchased from 
Bellilios must be included in the same 
category. He further held, on the tenth 
issue, that the Defendant who was in 
charge of the business at 78, Clive Street, 
and at South Bantra was bound to render 
accounts from the date of the death of 
Kedarnath Ghose. On these findings, the 
Subordinate Judge has set aside . the 
partition deed, declared that all the proh 
parties in suit were jointly owned and 
possessed in equal shares by Kedarnath 
Ghose and Satish Chandlra Ghose, and 
directed partition and accounts; he has 
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also ordered the parties to bear their re- 
spective costs. Neither the Plaintiff nOr 
the Defendant is satisfied with this deci- 
sion, as the latter lias appealed and the 
former has prefeired a memorandum of 
cross-objections. The substantial ques- 
tion argued on the appeal relaites to ihe 
validity of the partition deed ; the r)rin- 
cipal point raised in«the memorandum of 
cross-objections refers to the true charac- 
ter of the properties claimed by the Plain- 
tiff as the separate acquisitions of her 
husband. Neither the memorandum of 
appeal nor the memorandum of cross- 
objections bore adequate court-fees, and 
the Court was called upon to decide the 
point during the course of the arguments. 
Each memorandum bore a court-fee ef 
Rs. JO only ; this was plainly inadequate. 
The Defendant-Appellant had obviously 
anticipated the objection and had made a 
note on his memorandum at the time of 
presentation to the following effect. 
“The suit v.'a8 valued at Rs. 1,21,360. 

' The appeal is for a declaration." This 
note must have been recorded in view of 
cl, 17 (tit) of Sell. II of the Court Pees 
'Act, 1870, whiclji, provides that the plaint 
or baemorandum of appeal in a suit to ob- 
tain a declaratory decree where no con- 
sequential relief is prayed must bear a 
court-fee of Rs. 10.^ But the plaint in 
the present case was Unquestionably not 
a plaint in a suit of this description and 
bore a court-fee of Rs. 1,187-8. The 
memorandum of appeal also could not be 
treated as a meinorq,ndum in a suif of that 
nature; indeed, the appeal itself was not 
. essence for a pure declaration. The 
Court had cancelled the partition 
had determined the question of title 
tn the properties, had directed partition of 
all ti^ properties in suit, and had render- 
ed the Defendant liable for acdounts. An 
appeal directed against a d^r^ so com- 
prehensive in 'scope, can, by no sketch of 


language or recourse to legal fiction, be 
described as an appeal for a declaration, 
even if we were to assume that an ap- 
peal, which really seeks nothing beyond a 
declaration, in a suit other than a suit for 
a pure declaratory decree without con- 
sequential relief, was ever intended to be 
included within cl. 17 (iti) of Sch. II of 
the Court Eees Act, 1870. Similar re- 
marks were applicable to the memoran- 
dum of cross-objections. The Appellant 
and Respondent were consequently called 
upon to value the reliefs sought in the 
appeal and by way of cross-objections re- 
spectively. It is not necessary to set out 
the details of the calculations made for 
the purpose of valuation; suffice to state 
that, as a result of this investigation, it 
was found that the Appellant and Respon- 
dent were liable to pay Rs. 1,105 and* 
Rs. 825 respectively, as deficit court-fees 
on the memorandum of ai^peal and the 
memorandum of cross-objections. It was 
also found that the fee paid ad valorem on 
the plaint in the Court below was insuffi- 
cient and that an additional cum of 
Rs. 155 was leviable on that account from 
the Plaintiff-Respondent. The Appellant 
duly paid the deficit court-fee and thus 
regularised the memorandm of appeal. 
The Plaintiff-Respondent paid the addi- 
tional sum leviable on the plaint, but not* 
the deficit court-fees required to validate 
the memorandum of cross-objections. 
There is, consequently, no valid cross- 
objection which may be considered by the. 
Court, and the memorandum must be rer 
jected. The arguments on both -sides 
have thus centered round what is the root- 
question in this case, namely, the validity 
of the partition deed taken by the Appek ; ; 
lant from the Respondent. ^foreVhotv.. . 
ever, we investigate the circumstainc^'^ 
which led up to the execution of the-..fiee$[,^;? 
we may usefully refeall,the well-esteh]^* 
ed cardinal;! principled now recognutoA: ^ 



.Yoo, XXVI.] TSE5 OXECDTTA WEIEIjY NOl’BS. m 


Satish Chandba Ghoseu, Kalidasi Dasi. 

applicable to a case of this description 
where the Court is called iipoif to throw 
a protective cloak upon a pardamshin 
woman who is unable to protect herself. 

It is well-settled that the Court, when 
called upon to deal with a deed executed 
by a pardanashin lady, miist satisfy itself 
upon the evidence, first, that the deed was 
actually executed by her or by some per- 
son duly authorised by her, with a full 
understanding of what she was about to 
do; secondly, that she had full know-* 
ledge of th^ nature and effect of the tran- 
saction into which she is said to have en- 
tered ; and, thirdly, that she had in- 
dependent and disinterested advice in the 
matter. The leading judicial decisions 
which recognise these principles are 
collected in the judgment of this Coiu't in 
Mariam Bibi v. Ibrahim (1), and on exa- 
mination they will be found to fall 
broadly into two groups, namely, first, 
cases where the person who seeks to hold 
the lady to the terms 'of her deed is one 
who stood towards her in a fiduciary 
character or in some relation of personal 
confidence ; and, secondly, cases where 
the person who seeks to enforce the deed 
was an absolute stranger and dealt with 
her at arm’s length. In the former class 
of cases, the Court will act with great 
caution and will presume confidence put 
tmd influence exerted ; in the latter class 
of caaea, the Court will require the con- 
fidence and influence to be proved intrin- 
sically. This is a fundamental distinc- 
tion which' does not appear to have been 
always kept in view, with the result that 
observations made in the one class of cases 
have been applied without scrutiny to the 
either class of - cases. , Illustrations of the 
conclusion which has resulted from this 
i^ure to discriminate between the two 
r.dlassm'of casesy are furnished by the deci- 
«k>ifs;in Bern i/atnot kooum v: Tayler 
V ' > ui *8 o^h. 1. 3oe, ' 


(2), Soondw kumari v. Kishori Lai (3), 
Bam Prosad v. Ranee Phulpatee (4), 
Kanai Lai v. Kamini (6), Monohar v. 
lihagabati (6), Asmatunneesa v. Alla 
Hafiz (7), liup Narain v. Okngadhar (8), 
Pannalal v. Bama Sundari (9), Doolee- 
chani v. Oomda Khanun (10), Bibi 
Rukhun v. Sheikh Ahmed (11), Khas 
Mehal v. Adhinistrator-Oeneral (12), 
Nistarini v. NandaUil (13), Keshab Lall v. 
Radha Raman (14), Badiatannesaa v. 
Ambika Charan (15), Bhuban Mohini v. 
Gajalakshmi (16), Behari Lai v. Habiba 
Bibi (17). Achhan Kmr v. Thakurdas (18), 
Hakim Md. Ikramuddin v. Najiban (19), 
Shamsuddin v. Abdul (20), Tamarasheri 
V. Maranat (21), Mahadevi v. Neelamani 
(22), Latchemy v. Lewcock (23), Ghillum- 
mul V. Garrow (24) and Narsammal v. 
Lutchmana (25). Reference may also be 
made in this connection to the two deci- 
sions of the Judicial Committee in Bazlur 
Rahim v, Shamsunnessa (26) and Gerish 

{2, 2 W. R. 807 ) 4 W. B. 80 (1865). 

(8) 6 W, B. 246 (1866). 

(4) 7 W. R. 98J(1807). * 

(6t 1 B. t, B. (O. 0. J.) 81 (18671. 

(61 1 B. L. R, (0.^. J.) 28 (1867). , 

(7» 8 W. B. 468 (1867). 

^ (8) 9 W.B. 297(1868). 

(91 6 B. L. B. 732, 741 (1871). 

(10) 18 W. B. 238 (1872). 

(11) 23 W. B. «48 (1874). 

(12) 6 0. W. B. 606 (1901), 

(13) I. L. B. 26 Oal. 891, 918 (1899). 

(14) 17 a W. N. 991 (1012). 

(16) 18 0. W.B. J183(1914). • 

(16) 19 0. W. B.I1330 (1916). 

(17) I. n. B. 8 A:1I. 267 (1886). 

(18) I. L. B. 17 AU. 125 (1806). 

(19) L. B.25 I. A. 187; «. o. I. L. Bi 20 AH. 

447 1 2 0. W. B. 646 ( 18 m). 

(20) T. L. B. 81 Bom. 166 (1906). 

(21) T. li. R. 8 WmI. 216 (1881). 

(28) I. L. B. 20 Had. 269, 278 (1896). , 

(23) 1 Strange B. O. 80. 

. (24) 2 Strange B. O'. 168. 

(m)2Stran^B. 0. 14. 

(86r 11 V. I. A. 661, 686, 9. W. B. P. 0. 8, 
iisefti; ' - 
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.f'., Bhuggobutty. (27), In the former case, 
where the transaction was between a hus- 
■band and a wife, their Ijordships observed 
that the burden of proving the reality anH 
bond fideg of the purchases pleaded by her 
.husband was properly thrown on him. In 
the latter case, which was one of a death- 
bed gift in favour of the donor’s brothers 
in their wives’ names t<? the exclusion of 
her husband’s adopted son, their liord- 
. ships pointed out that the Judicial ('oin- 
mittee and the Courts in India ha-d always ‘ 
been careful to see that deeds taken from 
parda women had been fairly taken and 
that the party executing them had been 
a free agent and duly informed of what 
she was about. The substance of the 
matter then is that the fairness of the bar- 
gain is the cracial test. This principl.', 
runs through the later decisions of (he 
Judicial Committee, though the rule is 
more specially enforced in cases where <a 
fiduc'iaiy relation involving trust and con- 
fidence is shown to exist ; Fuzziil Hossein 
V. Amfud AU (28), Aghgar v. Delroog (29), 
Azezun7iegsa v., Baur Khan (!50), Taccor- 
din V. Syed AU (31), Sudhisilal v, Sheo- 
barat ^32), Mahomed Buksh Khaji v. Hus- 
seini Bibi (33), Lala Amarnath v. Achau 
Kuar (34)', Deo Kuar v. Man Kmif (35), 
Hakim Md. Ikramuddin v. Najihan (36), 

(87) 18 M. T. A. 419, 4^1 1 14 W. R. P. C. 7 
(1870). 

(28) 17 W. B. 623 (1872). 

(29) 16 B. L. R. 167 : on F. C. : I. L. B, 3 Oal. 

, 321(1877). 

(30) 10 B. L. B.?06^ 17 W. B. 393 (1872). 

(31) L. B. 1 1. A. A92( 13 B. L. B. 427 
(18741. 

(82) L. B. 8 I. A. 39; s. 0.' I. L. B. 7 Cal. 246 

(1881). 

(83) L. B. 16 T. A. 81 : s. 0. T. L. B. 16 Cal. 
684(1888). 

(31) L. B. 19 I. A. 196 I s. 0. 1. Ik B. 14 All. 

^ 420 (1892). 

(86) L. B. 81 I. A. 148 ; 8. C. I. ik B. 17 All. 

1 (1894). 

(86) L. B. 26 1. A. 137: 8. c. I. Ik B. 20 All. 
447i 2t;. W. N. 646 (1898). 
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'Annoda v. Bhuban (37), Shambati 
V. Jago (.fe), Ismail v. Hafiz (39), Kishon 
Lai v. Chuni Lai (40), Muhammud Kamil 
v. Imtaiz Fatima (41), Sajjad^Hman v. 
Wazir AU (42), Kali Baksh v. Ramgopal 
(43), Mahabir Prasad v. Taj Begum (44), 
Azima Bibi v. Shatnalanand (45), Mahom- 
med AU v. Ramzan AU (46), Sunitibala 
V. Dhara Sundari (47) and MatUal Das v. 
Eastern Mortgage and Agency Co. (48). 
The essence of the malter was tersely put 
by Lord liuckinjister in Sunitibala v. 
Dhara Sundari (47), when he stated that 
the circumstances under which a parda- 
nashin woman agrees to transfer property 
in which she is interested must be care- 
fully examined, in order to ascertain that 
she had independent advice and that the 
lady had sufficient intelligence lo under- 
stand the relevant and important matters, 
that she did understand them as they were 
explained to her, that nothing was conceal- 
ed and that there was no undue influence 
or misrepresentation. The principle thus 
enunciated was adopted as the basis of the 
judgment pronounced by Sir John Edge 
in MatUal Das v. Eastern mortgage and 

(87) L. B. 28 I. A. 71 : s. o. 1. L. B. 28 0«1. 
646 ; 6 0. W. N. 489 (1901). 

(88) L. B. 29 I. A. 127 ; 8. c. T.< L. B.' 29 CbI. 
749, 6 C. W. N. 682 il902'. 

(39) L. B. 33 I. A. 86; a. c. I. L. B. 38 Oal. 
773 1 10 0. W. N. 670 (1906). 

(40) L. B. 361. A. 9 : a.’c. I. L. E. 81 All. 
118, 1.3 0.W. N.370(1908<. 

(41) L. B. 30 I. A. 210 ; 8. c. I. U B. 81 All. 
5.')7h 14 0. W. N. 69 (1909). 

(42) L. B. 39 I. A 156; 8. r. I; L. B. 34 AU. 

4'(6 i 16 C. W. N. 889 (1912). . 

(43) L. B. 41 1. A. 28 ; 8. c. I, L. B. 36 AIL 
81 , 18 0. W. N. 282 (1913). 

(44) 19 0. W. N. 162 (P. 0.) (1914). 

(46) 1. L. B. 40 Cal. 878 : 8. c. 1? 0;W. K. 121 

(P.O.) (1912). 

(46) 24 0. W. H. 977 (P. C.) (1920). 

(47) Ik B. 46 I. A. 272: 8. c. I. L. BL 47 Cal. 
176 ; 24 0. W. N. m (1919). 

(48) L. B. 47 I. A, 2W) 8. o 26 0« W. K. Ml 

(iteO). 
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'Agewiy Company (48). It will be Qb- 
eerved that the Court must thus have re- 
gard to the iutellectual attainments of the 
•lady concei'ned and will naturally be dis- 
, inclined to set aside the deed where she 
is proved to have been of business habits, 
to have been literate and to have possessed 
a capacity to judge for herself; Sunitihala 
r. Dhara Sundari (47), Matilal Das v. 
Eastern Mortgage and Agency Co. (48), 
Mahomed Ali v. Ramzan A it (46), Kali 
Baksh v. Ramgopal (43), Sajjat Hussein 
V, Wazir Ali. (42), Mahomed Baksh v.‘ 
Hosseini (38), Mohabir Prosad v. Taj 
Begum (44), Azima Bihi v. Shamalanand 
(45). Ismail v. Hafiz (39), Hodges v. 
Delhi and London Bank (49), Hindu- 
.bashmi v. Giridhari (50), Alikjan v. Ram- 
baran (51) and Bhuban Mohini v. Gaja 
Lakshmi (16). These, however, are only 
general principles, and it cannot be too 
strongly emphasised that there is a grave 
risk of failure of justice, if they are 
moulded into inelastic formulas or crystal- 
lised into inflexible rules, and treated as of 
universal application, regardless of the 
special facts and surrounding circum- 
stances of the concrete case which re- 
quires adjudication. 

(I6l IS 0. W. N.';1330 

(83) L. B. 16 I. A. 81 : s. c. I. L. B. 16 Cal. 
084 <1888'. 

(89) Ii. B. 88 I. A. 86 : a. c. I. L. B. 83 Cal. 

10 0. W. N. 670 (1906). 

(42) V. B. 39 I. A. 166 : a. c. I. L. B. 34 All, 
466 s 16 0. W. N. 889 (1912). 

(48) L. B. 41 I. A, 23 1 a. o, I. L. B, 36 All 
81s 18 0. W.N. 282 (1913). 

(44) 19 O. W. B. 162 (P. 0.) (1914). 

(46) I. L. B. 40 Cal. 378t a. o. 17 0. W. N. 121 
(P. 0.) (1912). 

(48) 24 0. W. N. 977 (P. C.) (1920). 

(47) L. B. 46 I. A. 272 1 a. c. 1. L. B. 47 Oil, 

f 176; 24 0. W.B. 297(1919). 

(48) L. B. 47 1. A. 266 ; a. o. 26 0. W. BT. 266 
(1920). 

(M) £. B. 27 1. A. 168! a. c. I. t, B, 28 All, 
187, 6 0. W. ». 1 (1900). 

'(60) 12 a^-J. 116 (1^). 

^ (61) 12 0. U j/867 (1»1(». . 




The case before us belongs to the firit 
class mentioned above, where the person 
who seeks to hold the lady to the terms at 
her deed is one who stands towards her 
to a relation of personal confidence. 
Here, he is the younger brother of her 
husband; the two brothers had lived 
jointly in amity, and Kalidasi Who was 
some years older tl an Satish, was on the 
best of terms Vith her brother-in-law. 
On the death of her husband, Satish 
though younger in qge, became ipso fiaoto 
the head of the joint family ; she would 
thenceforth have to live under his care, 
look upon him as his natural protector 
and continue to repose confidence in him 
pro^rly to safe-guai-d her rights. This 
I»sition is in absolute conformity with 
the normal structure of a joint Hindu 
family and is recognised by ancient texts 
of Hindu law, such as the text of Narada 
Xlir, pp. 28, 29 cited by Jimutavahaha 
m his Dayabhaga Chap. XI, sec. 1, para. 
^ which provides that when the husband 
18 deceased, his kin is the guardian of his 
childless widow, and it is only when the 
husband’s family becomes extinct or con- 
tains no male or is helpless, that the kins 
of her own father rfre entitled to, be her 
pardians. This is not archaic and obso- 
lete •law. but has been recognised ip 
inodern decisions; Khudiram v. Banawari 
(52). In such oircuinstances, the prin- 
ciple formulated in sec. Ill of the Indian 
Evidence Act applies, viz., that where 
there is a question as to the good faith of 
a transaction between parties, one of 
whom stands to the other in a position of 
^tive confidence, the burden of proving 
the good faith of the transaction is on the 
pwty who is in a position of active con- 
fidence. It is an elementary, ja-inciple 
that whenever imy person derives a benefit 
Tinder a d^, if any confidential or fidu- 
ciary relation subsists between the parties, 

(68) L U B. 16 C^,- SSMl^X 
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the Courts so far ptesume against the vali- 
dity of the instrument as to require sonae 
proof, varying in amount according to cir- 
cuUaatances, of the absence of anything 
approaching to imposition, over-reachin;^, 
undue influence, or unconscionable advan- 
tage (Story on Equity Jurisprudence, secs. 
808-323 ; referred to in Taylor oa Evi- 
dence, sec. 151). As Story puts it. Courts 
of Equity do not arrest oV set aside an act 
or contract merely because a man of more 
honour would not have entered into 't; 
there must be some relation between the 
parties which compels the one to make a 
full discovery to the other or to abstain 
from all selfish projects. But when such 
a relation does exist. Courts of Equity, 
acting upon this superinduced ground, in 
aid of general morals, will not suffer one 
party, standing in a situation of which he 
can avail himself against the other, to de- 
rive advantage from that circumstance, 
for it is founded in a breach of confldenc-e. 
The general principle which governs in 
all cases of this sort is that if a confidence 
is reposed and that confidence is abused. 
Courts of Equity will grant relief. 
Equity demands in such circumstances 
the most abundant 'good faith (uberrima 
fides) in the transaction between the 
parties. There need not necessarily be 
misrepresentation by one party to the 
other to invalidate the ‘deed ; if there is 
wriy concealment of material fact, any 
failure to disclose material information or 
any just suspicion of artifice, equity will 
interpose and pronounce the transaction 
void, and as far as possible restore the 
partiea,to their original rights; Baker v. 
Bra4^lj(53), Bank of Montreal v. Stuart 
re Coomber (55). We must 
ti^^l^lBight, however, of the fa<5t that 

‘ . 0»ftt86S]a6L.J. Ch. 7 i 7 beO. |M.,A G. 

(SAt App- 0»S. 120. 

(»5) qik.;78S. 


the question is one of substance and not 
merely one of burden of proof, and where, 
as in the ‘present case, evidence has been 
adduced by both the contestants in sup- 
port of their respective cases and the rele- 
vant facts are before the Court, the ques- 
tion of burden of proof is immaterial', and 
importance should not be attached to the 
question on whom the initial onus lay ; 
see the ob^eryations of Viscount Haldane 
in Kundunlal v. Begumun-nessa (56) and 
of Sir Lawrence Jenkins, in Sethu Rat- 
nam v. Venkatachela Gouden (57). We 
must now determine, how the case before 
us stands when tested in the light of these 
principles. . 

Kedarnath Ghose, as previously stated, 
died on the 7th October 1915. The parti- 
tion deed now in controversy was execut- 
ed on the 4th November 1915, that is, as 
the Subordinate Judge points out, twenty 
seven days after the death of Eedarnath 
Ghose and three days before his Sradh 
ceremony had been performed, but the 
deed was based on a draft which had been 
prepared ten days earlier, on the 25th 
October, when the parties were about the 
middle of the period of mourning. The 
provisions of the partition deed have been 
correctly summarised by the Subordinate 
Judge. The document recites that the 
hardware business at 78, Clive Street ^s 
well as the house at Benares belong joint- 
ly to Kedarnath and Satish Chandra in 
equal shares and that the widow gave up 
her claim to those properties as also to 
the remainder of the joint estate in con- 
sideration of the benefits granted to her, 
which may be enumerated as follovys 
(a) Kalidasi would become absolute owner 
of the house at Benares as also the house . 
at Howrah ; No. 8, Kali Prosad Ohakra- 
vatty Lane ; (b) that Satish would pay to 

(66) 22 0. w. N. «37 (1818). , , ! . ,, 

(57) I<.B.A7l. A.76:.«..ftJ.D. R. ;48 Asd. 

667 j atC. Vf. N, 486 (1818).. 
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Ealidasi Bs. 20,000 by annual instalments 
of Bs. 2,000 each, the entire sum to be 
charged on the ancestral dwelling-house 
at 3 and 4, Kali Prosad Chakravartty 
Lane; (c) that Satisli would pay, within 
three months from Ihe date of execution 
of the deed, Bs. 2,000 to Nalinibala and 
Bs. *4,000 to Chinabala ; (d) that Ratish 
would pay Bs. 2,500 on the occasion of the 
marriage of each of the two daughters of 
Chinabala, named Eadharani and Uma- 
soshi ; and (e) that Satish would maintain 
Kalidasi, her two daughters, and the two 
grand-daughters, in tlie family dwelling- 
house, and if Kalidasi should live apart, 
Satish would pay her Bs. 10 per montli for 
her maintenance and after her death 
Bs. 10 per month for the maintenance of 
her two daughters, Nalinibala and China- 
bala. The deed recites, on the face of it, 
that this distribution of the family estate 
gave effect to the intentions of Kcdarnath 
( I hose as expressed inimediatelv before 
bis death. The ca’c lor the Plaintiff is 
<hat this allegalion, which gooa to the root 
of the entire transaction, is unfounded. 
It is, consequently, necessary to investi- 
gate tJie incidents which actually happen- 
ed before the death of Jvedarnath Ohose. 
The evidence makes it abundantly clear 
that Kedarnsith Ghose did intend to make 
a testamentary disposition of his proper- 
ties during his last illness. He gave in- 
structions for the preparation of a draft 
Will, which was drawn up by one 
Agborenath Haiti. A fair copy was then 
made by on© Akhsoy Kumar Ghose. The 
intended Will was, however, never execu- 
ted ; for when the document was taken to 
^^e^rnath Ghose for signature, it was 
found lihat he had lost consciousness. He 
i^ever regained consciousness and the end 
came immediately afterwards. While he 
,'was <m his death-bed, thus lying unconsci- 
ous a disoussioif took place among the per- 
'iODfl present as to wbat‘‘eteps flight he 


taken to carry out the projected disposition 
of the estate. One Badal Chandra Ghose, 
'pleader, suggested that after the death of 
Kedarnalh Ghose a deed of family arrange- 
ment might he executed between Butish 
Chandra Ghose and Kalidasi, and forth- 
with prepared a draft for such a deed. No 
further ’steps appear to have been taken 
for some days after the death of Kedar- 
nath Ghose, but W the 26th October 
1916 the draft of a partition deed was 
drawn up by one Nilmani Bose and was 
executed as well by Kalidasi as by Batish 
Chandra Ghose. On the basis of this 
draft, a fair copy was subsequently pre- 
pared, and the partition deed in its final 
form, which is the subject matter of this 
litigation, was executed on the 4th Nov- 
ember 1916. It may be stated here that 
as Kalidasi was illiterate, her name was, 
at the request of Batish, signed on the draft 
as well as on the final deed by her 
daughter ('hinahnla who, as the evidence 
shows, IS a hall'-ci a/.y gul’ and herself 
writes Bengali very imperfectly, as may 
he seen from an inspection of the original 
signatures on the record. The draft of the 
intended Will made hy Aghorenath Haiti, 
the draft of the partAion deed maije by 
Nilmoni Bose, and the partition deed as 
executed and registered, have been pro- 
duced; but the fair copy of the intended 
Will and the draffr of the deed of famUy 
arrangement prepared by Badal Chandra 
Ghose have not been produced ; there can ‘ 
be little doubt, as will presently be seen, 
that they have been ‘designedly withheld 
by the Defendant,* because they would 
have materially weakened his case. The 
draft of the Will is full of alterations and 
interlineations; these were not indicated 
in the paper-book placed before the Court, 
and the hearing had to be adjourned, so 
that the Court m^ht be supplied with % 
fresh translation of the deed, indicating 
,the draft ia its original form ag «l8Q tho 

9.1 



186 


THE WEEKLY NOTES. 


[VWi. XXVI. 


BATISH ©HANWA ftllOBB ©. Kawdasi Dasi. 

TaribtiB' alterations and interlhletiitions. 

■ As*' inspection of the draft in this form 
tnafeSS' manifest the vital changes intro?- 
duced'-into the deed. This inevitably 
'taises the question, whether the draft in 
• Ws' 'original form or the draft as altered 
'^corresponded to the actual instruction.? 
givfen by Kedarnath Grhose. the Sub- 
ordinate Judge has l^eld that the draft in 
its original form contained the instructions 
given by Kedarnath Ghose before nis 
death, and that the changes introducod 
into the draft did not form part of tliose 
instructions. I feel no doubt that the 
view taken by the Subordinate Judge is 
correct. It is needless to determine, liow 
far the instrilctions given by Kedarnath 
Ghose were voluntary, or how far, in the 
precarious state of his health, he actcvl 
under the influence of his brother. Tlio 
fact remains that to sonte at any rate of 
the persons present, the terms seemed 
ungenorous, and one of them Asufodi 
^Banerjee, pressed for liberal treatment of 
tis wife and children. Let it be assumed. 
ihpwever, for our present purpose, that the 
Instructions Vere v(jlunlaiily {fivon ; the.:ie 
were correctly represented by the con- 
tents of the draft as drawn up by Aghore 
Hath Maiti. The changes in the draft 
. were, in niy opinion, no part of the iii- 
rtructiona; indeed, it has not been defi- 
nitely disclosed by Ihe Defendant when 
and by whom the changes were made. It 
Kras rather doubtfully suggested that they 
iwere in the handwriting of Asntosh 
Btmeijee, who tras. present in C6urt at 
‘ofte'stage but was not exartiined. If, now, 
VW (9 compare the draft Will in its original 
as representing the last wishes of 
:Jp|ptin^th Ghose, with the' partition deed 
final form, which phfpOrtis to give 
those intentions, what is the re- 
' sii^? ‘-Inioriginal draft Will, we 'find that 
5i$lsi’'SO,000 was to be paid to Kdlidasi, in 
; « the partition dtied, we 


find that the payment was to be spread 
over ten years ; this accords’ with the in- 
terlineation. Again, according to the 
original draft Will, Kalidasi was to take 
an absolute right in the two houses at 
Benares and Howrah; by the partition 
deed, a life estate is conferred on Kalidasi 
and her two daughters; this also accords 
with the interlineation. There is another 
significant alteration which cannot be 
overlooked ; wherever >n the draft Will, 
the singular word amar (my) occurred, it 
has been altered into the plural amader 
(our). In my opinion, there is ample in- 
dication that the draft Will was so altered, 
after the death of Kedarnath Ghose, that 
it might serve as a draft for a partition 
deed to bo executed by two persons, 
namely, Kalidasi and Satish Chandra 
Ghose. This also explains why the fair 
copy of the Will made by Akshoy Kumar 
Ghose and the draft deed of familv ar- 
rangement made in accordance therewith 
by the pleader Badal Chandra Ghose, have 
both been withheld ; those two documents 
wore in agreement with the draft Will in 
its original form, and if they had been 
produced, they would, have completely 
demolished the theory that the draft Will 
with alterations represented the last in- 
tentions of Kedarnath Ghose. This fits 
in further with the significant circum- 
stance, emphasised by the Subordinate 
Judge, that the intended Will of Kedar- 
nath Ghose was never shown to the Blain^ 
tiff. We may also observe that the parti- 
tion deed in its final form departs, in. ^t- 
least one particular, from its draft which . 
also contains alterations and intoidi- 
neations, namely, that' the mainten^ce 
for Kalidasi and her two daiighterl'^. 
Es. ^ per month is reduced to Bs. lO 
herself and nothing for 'her 
until her deiath. Theife,.i8 no exptalhtilica^^^ 
on whose anthorky, the altcdttiofiis in 
draft d«ed of partition was nuide 
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mohi Bose, who has no{ been examined on- 
the plea of absence at Waltair. In my 
view, there is no escape from the conclu- 
sion that the partition deed, as executed, 
departs in very material particulars from 
the true intentions of Eedamath Ghose 
as expressed shortly before his death, and 
that as the assent of Ealidasi thereto was 
secured on the untrue representation that 
its provisions carried out the last wishes 
of her husband, the deed was in essence 
obtained from her by false pretences and 
must on this ground alone be set aside. 
But there • are other grounds, equally 
weighty, which destroy the operative 
character of the deed. 

The schedule to the partition deed set.s 
out the values of the properties. . The 
Subordinate Judge has held it conclu- 
sively proved, by local investigation and 
the other evidence adduced in the case, 
that the properties reserved for Satish 
were grossly undervalued, while the two 
houses given to the Plaintiff were over- 
valued. This conclusion of the Sub- 
ordinate Judge is amply sustained by the 
evidence and he is undoubtedly right in his 
view that the properties taken by Satish 
are the cream of the estate while those 
assigned to the Plaintiff are the worst of 
all. It is further important to note that 
inasmuch as Satish takes under the deed 
tlie entire joint estate, with the exception 
of what is expressly given to Ealidasi, it is 
an pbviously damaging circumstance that 
soihe valuable properties are not men- 
tioned at all in this deed of partition. 
Upbh the question of undervaluation, the 
most flagrant instance is the value of the 
stCK^-in-trade of the hardware business and 
the 'workshop appurtenant thereto, which 
is Stated in the schedule to the deed to be 
oidy Bs. 31,000, but is now shown to be at 
least Bs. ; 60,4i2. Another instance, 
d^n^y striking, is tiiat of premises Eos. 10 
and, '12, Bsfja 'Woodmunf Street, and 


No. 72-2, Clive Street, which are- described 
as worth Rs. 1,001 only'; this ignores what 
was well known to Satish, namely, that the 
price had been fixed at Bs. 20,000 and that 
Ee^ar had paid Bs. 16,000 in part pay- 
ment to the vendor to satisfy a mortgage 
on {he property. A third instance, in ee 
way less impressive, is thaB of the ancea- 
ti'al dwelling-house, which was valued 
Bs. 21,000 but has now been found tp.^hjs 
worth Bs. 85,746. It is -significant that 
all these instances of under-valuaj)ion re- 
late to properties taken by Satish ; on the 
other hand, the value of what has been 
assigned to Ealidasi has been demonstrat- 
ed to be in fact much less than the esti-, 
mated amount. As an instance of total 
omission, mention may be made of ap 
incident which is by no means creditable 
to Satish. It appears, that after the 
death of Eedar, he signed the name of 
Kedar and on the 18th October 1916, 
withdrew from the National Bank of In- 
dia, a sum of Bs. 11,200 which stood in 
the* name of Eedar,, and deposited the 
sum in his own name in the Mercantile 
Bank of India. No mention was made of 
this amount in the partition deed. In the 
face of these circumstances • it is impos- 
sible to hold that the Defendant observed 
that “ utmost degree* of good faijh " 
which his sister-in-law was entitled , .to 
expect from him in his dealings with -her, 
on well-recognised equitable principles. 
This by itself wouJd manifestly justify 
the cancellation of the deed. . 

But it has begn strenuously argued by 
the Defendant that the lady had the bene- 
fit of independent advictf and cannot con- 
sequently impeach {he transaction. In 
my opinion, there is no solid 'foundation 
for this contention. There is no- satis- 
factory evidence to show that Baj Eumar 
Deoti, the brother- of Ealidasi, did -in fact 
advise her in this matter,- tit Was able and 
willing to give her the reouiifite assistance. 
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.To enable us to appreciate the situalibn of 
the parties at the time, the successive 
events may be conveniently set out in 
chronological order ; — 

7th October 1915.— Kedarnath Ghose 

died. 

26th October 19 1 5 . — Draft partition deed 
signed. 

4th November 1915. — Partition deed 
executed. 

flth November 191^5. — Sradh ceremony 
of Kedarnath Ghose performed. 

22nd November 1915. — ^Kajkumar bor- 
rowed Rs. 1,001 from Satiah. 

8th December 1915.— Partition deed 
registered. 

‘ 23rd January 1916. — llajknmar took 
certified copy of partition deed from Regi'5- 
trntion Office. 

2Gth January 1916.— Rajkiinuir borrovv*- 
cd Rs. 2,000 from Siitish. 

31st January .1016. — ^Kalidasi applied 
for succession certificate in respect of In- 
surance Policy on life, of her husband (not 
included in partition deed). 

23rd Pebrnary 1916. — ^Kalidaai applied 
to include in succession certificate G. P. 
Notes for Rs. 7,600 (not mentioned in 
partition de^d). 

nth March *1916. — Proposed supi>le- 
montary deed of iamily settlement drawn 
up by Satish. 

8th April 1916. — Satish objeeted to grant 
of certificate to Kalidasi for (4. P, Notes. 

10th April 1916.— Satish ai)plied for 
G. P. Notes. 

12th May 1916. — Satish sued Raj Kumar 
’ to recover the i^ums advanced to him 
(Suit No. 103 o¥ 1910). 

18th May 1916.— B^perties of Raj 
Kumar attached before judgment at the 
instance of Satish. 

I6th May 1916.- -Rajkmuar oblainccl 
power of aliorney* from Kalidasi. 

20th May 1916. — Apjdicationa for suc- 
t^ssion certificate inade by Satish :ind Kali- 


dasi heard. Satfeh produced partition 
deed. Satish granted certificate for G, ?. 
Notes ; Kalidasi granted certificate for 
Life Insurance Policy. 

28th June 1916. — ^Kalidasi instituted 
present suit. 

12th July 1916. — Satish appointed Re- 
ceiver of hardware business. 

llth July 1917. — Order for grant of 
certificate to Satish in respect of *G. P. 
Notes set aside on appeal. 

It is by no means clear from the evi- 
dence on the record that Kalidasi acted 
under the advice of her brother. Raj 
Kumar was one of the executors named 
in the Will intended to be executed by 
Kedarnath Ghose. He was no doubt 
aware of tlie leriris of the Will, and it is 
improbable that lie should Iiavc been a 
party to variations tlKuclVom to the pre- 
judice of his sister. This is confirmed by 
the significant fact that as early as 23rJ 
January 1916, Raj Kumar took a certified 
copy of the i5artition deed from the 
Registration Ofiice, evidently with a view 
to take steps to secure to his sister her full 
rights in the estate left by her husband. 
It is further remarkable, if Raj Kumar 
n as really present throughout and advised 
his sister, that he should not have read 
over the deed and explained it to her, be- 
come an attesting witness thereto, or 
even identified' her before the Registering' 
Officer. Nor can we overlook the fact 
that Kamiiii Kumar, the eldest brother of 
Kalidasi and Raj Kumar, is conspicuous 
by his absence from the scene. It has 
moreover been suggested on behalf of the 
Plaintiff that Rajkumar was perhaps more 
anxious to improve his own 'prospects 
than to safeguard the interests of his ^ 
sister. There is no direct evidence ta, 
prove Ibis hy|>othesis; though it mtist :b0 
cuncodt?d that the circumstance that Raj- 
kumar was able to b6riX)vy Rs, 3,000 fr<jihi ' 
Halish shortly afterwards, is calculated!' W = 
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^Xfsite sospiciop.. On the other han4> it 
has been suggested on belialf of the De- 
fendant that the present suit has been 
engineered by Eaj Kumar to wreak his 
vengeance on Satish who had enforced his 
claim for recovery of the loan. This 
theory is not improbable ; but even if 
true, it does not justify the inferei\ce that 
Kalidusi has made an unfounded claim 
aga^st Satish, who might perhaps have 
postponed the evil day for a while, if he 
had been diplomatic enough to keep Eaj 
Kumar under obligation for a longer 
period. I am not unmindful that as ob- 
served by Pletcher Moulton, L. J., m 
In re Goober (55), indej)endent and com- 
petent advice does not mean independent 
and competent approval ; it simply means 
that the advice shall be removed entirely 
from the susjieeted atmosphere and that 
from the clear language of an independent 
mind, free from taint of intcresl, the 
party acting should know precisely the 
nature , and consequenoas of the transac- 
tion. I see no reason to doubt the correct- 
ness of the conclusion of the Subordinate 
Judge that Kalidasi had* not the benefit of 
such independent advice from Eaj Kumar 
or any other person. It is, I think, also 
clear that even if Eaj Kumar be assumed 
to have been entirely beyond the sphere of 
influence of Satish, he was really not able 
to give the Requisite advice. To secure a 
fair transaction, a full appreciation by the 
lady of the value and nature of her rights 
ivas-.essential. No doubt, as pointed out 
by Lord Buckmaster in Sunitibala v. 
DlMra Sundari (47), it is not necessary to 
insist in such cases upon a test w'bich de- 
pends upon a clear understanding of each 
detail of a matter which may . be greatly 
involved in legal technicalities ; it is suffi- 
cient that the general result of the com- 

" (47) L. B. 40 I. A. 992 ; «. c. I. L, E. 47 Cal. 

175 : 24 0. W. N. 297 (Ifllt). 

(66) (1911] 1 cli. 728 (730 . 


promise should be understood and that 
p^ple disinterested and competent to 
give advice should, with a fair under- 
standing of the whole matter, advise the 
lady that the deed should be executed. 
Tested from this point of view, the evi- 
d^ce does not show that Eaj Kumar him- 
self was' fully acquainted with the facts, 
duly appreciated the effect of the transac- 
tion and was able to advise his sister. To 
- mention one aspect only ; the deed as 
executed might *well raise the point 
whether the transaction was a device for 
division of the estate between a limited 
Mwner and a reversioner and wliether 
Satish could validly transfer to Kalidasi, 
as he did, his reversionary interest in two 
of the properties, indeed, the question in- 
volved was precisely such as required con- 
sideration by a lawyer, in view of the re- 
cent pronouncements of the Judicial 
Committee in Khuuni Gal v. Gobind 
Krishna (58), Amrii Narain v. (Ja^a 
Singh (59), Itangaswami v. Nachiappa 
(60) and Sureswar v. Mahesrani (61) and 
other cases reviewed in Annada Mohan 
Roy V. Gour Mohan Mullick (62). Al- 
though it may be conceded that, as point- 
ed out in Buchi v. Jagapathi (63), the 
presence of a professional adviser 
cannot be deemed «necessary in every 
case, the Subordinate Judge has pro- 
perly. commented on the fact that 
while a pleader, was called to witness the 
execution of the intended Will of Kedar- 
natb Ghose and two pleader's were called 

(M) L. B. 88 I. A. 86 : 8. c. I. L. B. 38 All 
866 ; 16:0. W- V. 646 (1911). 

* 169) L. B. 45 I. A. 36*: 8. c. I. L. B. 46 Cal. 
690 ; 22 C.*W. N. 409 (1917). 

(60) L. B. 40 I. A. 72 : 8. a 1. 1,. B. 42 Uad. 
623 )-23 0.W. 17.777(1918). . 

(61) L. B. 47 I. A. 238 : 8. o. 26 0. W, N. 194 
(1920). 

(62) 26 0. W. N. 496: a. c. 33 0. U J. 46? 
(1920). 

(68) 1. 1:. B. 8 Msd. 804 (819) (1884). 
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t6 !^itne8s the registratbn of the partition 
deed, not a single pleader, not even a com- 
petent disinterested person, was call^id to 
t^vise Ealidasi in a matter of such vital 
moment to her, either at the time when 
her assent was obtained to the draft pari i- 
tion deed or at the time when the dded 
Wag executed. No doubt, as pointed out 
by Jenkins, C. J., in Keahab v. Radha 
Raman (14), the absence of advice would 
not have I)y itself necessarily vitiated the 
transaction, if it had been otherwise 
established to be righteous, that is, sucii 
as a 'right-minded person might be expect- 
ed to do. All the indications in the pre- 
sent case, however, point to a contrary 
conclusion; and from this point of view, 
much weight cannot bo attached to the 
evidenee which shows that tlie draft parti- 
tion deed was read over and exjilained to 
Kalidasi by one Fakirchand (Jliosc, who 
himself, as is clear from his testimoju-, 
did not fully appreciate the nature and 
effect of the transaction. On the other 
hand, there is abundant indication tlvil 
full advantage was taken by Satish of the 
deeply distressed condition of his sister- 
in-law, who had shortly before lost both 
her sons-in-law, and had hardly recovered 
from the shock, when she lost her hus- 
band., Before the * period of mourning 
was over, her brother-in-law expedited 
the' execution of the deed with what can- 
not hut be ebaracterised as indecent haste. 
During this period of mourning, arrange- 
ment's had to be made for the performance 
of the prescribed ceremonies on a suitable 
scale. The lady was anxious that the 
poor of the locality and the adjoining 
villages should be fed in a proper style. 
This rci|ue8t, somewhat insistently made, 
was ut^ed to put pressure upon her and 
make her agree to terms which her 
j)rother-m-law considiered advantageous to 
himself. « This fumiidies an ilhustration of 
(lA) 11 C. W. N. 991 a9I2». 
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what is felicitously , described by Lord 
Macnaghten in Mahomed Badtsh v. 
Hossaini liibi (33) as “ a subtle fohn of 
undue influence.” There can be litifle 
doubt that Satish himself must have 
realised that the deed had been taken by 
him from his sister-in-law under circum- 
stances which made it open to successful 
attack ; this alone affords a plausible ex- 
planation of his conduct in the succession 
certificate cases, where he did not' set up 
the partition deed till a very late stage 'Of 
the proceedings. But weightier than all 
these circumstances put together, w,e have 
the outstanding fact that Satish, on his 
own initiative, took steps to prepare, at 
his expense, a supplemental deed of 
family settlement to rectify to some ex- 
tent the unfairness of the partition deed 
he had taken from liis sister-in-law; the 
ill tempt, however, came too late. It is 
difficult to conceive what more convincing 
proof could have been brought forward fo 
establish the true Character of the deed 
challenged by the Plaintiff. 

It has finally been urged on the merits 
that the partition deed was in essence a 
deed of family settlement and should con- 
sequently be supported, even though 
there were no rights actually in dispute at 
the time of making it; in such cases, as 
was said in Upendranath v. Bindeaieari 
(64) and Mariam Bibi v. Ibrahim (66), 
the Court should not scan with much 
nicety the quantum of consideration. 
The principle invoked may be epneeded 
and is, as pointed out in Helan v. Vurgd- 
das (66) and Satya Kumar v. Satyakripdt 
(67), supported not only by the authority 

(33) L. B. IB T. A. 81 at p. 01 : i. c. I. L. B 
IS Oal. 684 (1888). 

(64) 20 0. W. N. 210 1 s. o. 22 0. L, J. 4B2. 
(476) (1915). 

(6B) 28 0. L. J. 806 860) (1916). 

(66) 4 0. L. J. 888 (1906). 

(67) 10 0. L. 3. 608 (1909). 
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of Williams v. WilliamB (68) and Lucy’s 
case (69), but also by the decisien of the 
Judicial Clommittee in Gajapati v. Gajapati 
(70), Mantapa v. Baswant (71), Mewa 
KUwar v. Hulas Kuwar (72), Green- 
der V. Trailakshaya (73), Mdhomel 
Imam Ali v.. Husain (74) and Khunni 
Lai V. Govind Krishna (58). But 
it is equally well-settled that, as James, 
L. J., puts it in Moxon v. Payne 
(76), to make a compromise of any value 
the parties must be at arm’s length, on 
equal terms, ^with equal knowledge and 
with sufficient advice and protection ; one 
side must not know more about the 
mattpr' than the other, unless what he 
knows could not possibly have affected the 
other party’s decision ; Gilbert v. Kndcan 
(76) and Maynard v. Eaton (77). This 
accords with the rule enunciated in Gor- 
don V. Gordon (78), which was repeatedly 
argued before lioi'd Eldon, namely, that 
a family arrangement to be operative 
must be without fraud :• it would not be 
supported if founded in misiake of either 
party to which the Opposite Party was an 
accessory; or, if either party has been 
misled by the concealment of material 
things, for the essence of the matter is 
mutual communication of all relevant cir- 
cumstances. To the same effect are the 

r ,{68) L, B. PS I, A. SSI: B. <-. T. T.. B. 33 All. 

H66; IS 0. W. N. 6-15 linil), 

(681 L. R. 2 Ch App. 21W (18671. 

(6a (1653J 4 UeO. M. A Gr. 356; 102 B. B. 

163. 

(70, 13 H. I. A. 497 (612): 14 W. B. P. 0. 33 : 

IS B. L. B. 802 (1873). 

(711 14 1{. I. A. 24 (36;; I« W. B. P. C. 32 

(1871). 

, (7*1 I* B. H A. 167 (1874). 

; . (73) Ii. B.2tI.A.8e : B,c. L L. B. SO Cal. 

373 (ISM). 

I (741 h. R. SO I..A. 161 ■ s. c. I. Ii. B. 26 Cal. 

' 31 1 S 0. W. H. 737 <1898’. 

(761 I.. B. « 01*. Aiyw'SSl (MW). . 

‘ ; (76, Om IHV. S6»(1878). 

■ I« B. 0 03. Affi. 4t4 (1874). 

(76) [1816.1831} 3 Sw(» AGO; 10 B. B. S80. 


deoisions in Hoghton v. Hoghlon ’(79), 
Lawton v. Campion (80) and Befttiey v. 
Mackay (81), which, show that a Court of 
Equity will not permit a family arrange- 
ment to bind the parties when the tran- 
saction has been unfair and founded upon 
falsehqpd or misrepresentation. Tested 
in the light of these principles, the posi- 
tion of the Defendant ia full of Insoluble 
difficulties frdm which no ingenuity on the 
part of the most skilful legal adviser con 
extricate him. 

As a last resort, it has been contended < 
on behalf of the Defendant that no relief 
should be granted to the Plaintiff in the 
present suit as framed, inasmuch as the 
l*Iaintiff who alleged fraud can succeed 
only on proof of the fraud, speoiffod in the 
plaint, arid no vari,ition betw'cen plead- 
ing and proof can be allowed. In support 
of this position, reference has been made 
to* the following fmssage from the, judg- 
ment in liansiram v. Panchami (82). 

’■ Two principles, il is well settled, are 
applicable in these circumstances. Tn 
tlie first place, as poiiiled out by the Judi- 
cial Committee in (Uinya Narain v. Tiluck 
Ram (83), where reliance was placed 
ujion the observations of Selbornc, L. Cb, 
in' Wallingford v. Mutual Society (84), 
when a Plaintiff impeaches a transaction 
on the ground of (fraud, the facts which 
constitute the alleged fraud must be dis- 
tinctly, specifically and accurately stated; 
Gilbert v. Lewi's (86), for, in the language 
of Ely, J., in Redgrave v, Hurd (^), it 
is only fair play between man and man 

<79) [I863J 16 Bear. 278 ; 03 B. B. 431. 

(80) [1854] 18 Bear. 87. 

181} [1863] 31 Beav. 143 : on app. : 4 DeO. F, 

A J. 278. * 

<82; so 0. W. N. 6S8>1914.>. 

(83) L. B. 16X A. 119 1 a. o. 1. 1,. B. ' 15 Cal. 
638(1888). 

(84) 5 App. Oaa. 685 (1880;. 

(86) 1 BeQ. 3. A 8m. 38, 40 0868).' 

(86) It. B. so Cb; Bbr, 1 (1881). 
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itiat' tha Defendant sliould know what is 
charged against hhn. (.Glydescah) Bank 
V. Baton (87) and Lawrence v. Norreys 
(88). In the second place, a charge of 
fraud must lie substantially proved as laid , 
•and, when one kind of fraud is charged, 
another kind of fraud cannot, npop failure 
• of proof, be substituted for it [Abdul H os- 
sein V. 'Turner (89)] . • The rule that the 
Court will grant only sudh relief as the 
Plaintiff is entitled to upon the case made 
by his pleadings, is strictly enforced whein 
the Plaintiff relies upon fraud. Wilds v. 
Gibson (90) and Hickson v. Lombard 
(91).” But there is plainly no real sub^- 
stance in the contention in the cii'cum- 
stances of the present litigation. The 
essence of the case for the Plaintiff is that 
the Defendant, who was her trusled 
brother-in-law, took advantage of her 
helpless situation as an illiterate parda- 
nashin Hindu widow and obtained ,hev 
assent to a deed, the true effect whereof 
was Dot appreciated by her as she had no 
competent independent advice. It cannot 
thus be seriously maintained that there has 
been an infringement of the rule for- 
mulated by Lord Westbury in Eshan 
Ghunder v. Shyama Churn tS)2), by Sir 
Barnes .Peocock in Mylaporc \.^Yeckay 
(93) and , by Sir Lawrence Jenkins • in 
Malraju v. Venkatadrl (94), that the deter- 
mination in a cause should be founded 
upon a' case either to be found in the 
pleadings or involved in or consistent with 
the case thereby ^mude ; nor can it be sug- 
« 

(87) 11896] A. C. ssi. 

,(88V 18 A. O. 210, 221 (1890). 

(89) L. B. 14 I. A. 11 : B. o. I. h. R. 11 Bom. 

. 620 (1887). 

(90) 1 H T.. 0. 605 (1848). 

>01) li. R. 1 H. L. 324 (18661. 

(<il) 11 M. 1. Ar? (1866). 

(03) I..R. 141. A 168 1 a.c.I..L. R. 14 Cal. 
801 (1887). 

194) 25 0.W.N.654; a. c. 33 0. L. J. 17l 
(P.0.)(1020), 
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gested that there has .been nny violation of 
the elementary rule of procedure laid down 
by Sir Barnes Peacock in Abdul Hossein 
v. Turner (95) and by Lord Shaw in Bal 
Clnngadhar Tilak v. Srinivas Pandit (96), 
that a charge of fraud must be substan- 
tially proved as laid, so that when one 
kind of fraud is charged, another kind of 
fraud cannot, upon failure of proof be 
subetituted for it. We must further bear 
in mind that every variance between 
pleading and proof is not fatal : the Court 
must carefully consider whether, in the 
words of the Judicial Committee in Radha- 
Mohan v. Jadumoni (97), the objection is 
one of form or of substance. The rule 
that the allegations and the proof must 
correspond is intended to serve a double 
purpose, namely, first, to apprise the De- 
fendant distinctly and specifically of the 
case he is called »upon to answer, so t)iat . 
he may properly make his defence and 
may not be taken by surprise, and, 
secondly, to preserve an accurate record 
of the cause of action as a protection 
against a second proceeding founded ■ upon 
the same allegations. Tested from these 
jKiints of view, the objection urged by the 
Defendant proves to be groundless. There 
is no room for doubt that the contending 
parties fully appreciated tKe real points 
in iesue and have adduced all the material 
evidence. The fundamental point in <5on- 
Iroversy was really/* of a very simple 
charaoter, namely, what were the «ir- . 
cnmstances under which the partition 
deed was executed ; Each side had full 
opportunity to give in ]n.inute detail its 
own version of the inoidents, and th6;'; 
Court was called upon to determine the 
true slate of thmgs from the conflicting. 

(951 It. B. 14 T. A. It : a. C. b.Ii. B. 11 Bom./ 

620 (1B87). 

(96) L. B. 42 1. A. 196.W) uA C. b U B. (IB - 

Bom . 441 (447) i 19 0, W,.N, 739 (19t4^;v 

(97) 23 W. B. 8!29' (187S)t 
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narratiTes. There is plainly no question of 
surprise. But if it were necessary to adhere 
to matters of form with the strictest 
accuracy, the plaint could well have 4)660 
amended |o enable the Court to do thnt 
substantial justice between the parties for 
which alone Courts exist ; Mahommed Za- 
hoOT Ali V. Rutta Koer (98), Sunitibala r. 
Dhara Sundari (47), Gharavdas v. Avtir 
Khan (90) and Ma Shwe Mya v. Mauny 
Mo (P. r. decided 25th January 1921) 
In this connection a well-known passatf-* 
from the judgment of James, Ti. 
J., in Momon v. Payne (75) may 
be usefully re-called. “ A great part of 
the argument which was addressed to us 
on behalf of the Defendant Payne wis 
that the case alleged against him by the 
i)ill was one of gross and premeditated 
fraud, and that unless the actual fraud as 
alleged was proved, the bill must fail. Tt 
was contended that the Plaintiffs were 
bound to make out. and had failed to make 
out, the case alleged in the tenth pan- 
graph of the bill. It is true that when a 
case is based on fraud, the fraud must Pe 
proved, and no relief could be given in thi< 
suit on any different ground. But the 
obtaining of property, or of any benefit, 
through the undue and unconscientious 
abuse of influence by a person in whom 
trust and confidence are placed, has always 
been treated as a fraud of the gravest 
character; and if such frauds are alleged 
and proved, the allegation that they were 
parts of a scheme very early conceived and 
deliberately carried out is, whether it be 
made out 'or not, of no material con- 
sequence in such a suit. It is at most 
a rhetorical exaggeration, which a person 
who oommits the frauds has no right to 

(47) Ih E. 46 L A. 272 ! ■. c. I. L. B. 47 Csl. 

176) 24 0. W. N. 297 (1919). 

> (76} Ii. B. S OH. App. 881 (887) (1887). 

(98) 11 V. I. A. 468 (486) (1867). 

(90) I., B. 47 1, A. 966 1 s, 0 . 86 0. W. B. 289 

(1«8P)) ^ 
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complain of. If a man robs his fellow- 
traveller, and is indicted for so doing, the 
allegation that he became the companion 
of his victim with a pre-(x>nceived design 
to rob him is wholly immaterial. Much 
the same line of defence was taken in the 
case of Huguenin v. Baseley (100) and it 
may be worth while to quote what Txird 
Eldon said in that case : “I agree, fur- 
ther, that the relief must proceed upon 
what is alleged and pjoved by the persons 
complaining, that their complaints must 
be treated as effectual or ineffectual ac- 
cording to what they have, not what 
they could have, represented .... I 
have, therefore looked through this bill 
with reference to the framd of it, and I 
have no doubt this case might have been 
more clearly reached if the situation of 
the parties had enabled them to go 
through all the difficulties as to amend- 
ment ; also that many circumstances 
might have been brought forward on be- 
half o^ the Defendants, which I am bound 
not to look at. But, taking the case as 
it stands, though there is in this bill 
much foul allegation which, if not true, 
ought not to be there and a great deal of 
which is denied and clearly "disproved, 
there is enough upon the^bill and in evi- 
dence to shew that this deed cannpt 
stand,, if ^he whole transaction taken to- 
gether cannot stand." 

In my judgment,^ the Subordinate 
Judge was unquestionably right in his 
conclusion that the Defendant obtained 
the partition deed from the Plaintiff by 
an untrue representation that its terms 
ware in bonformitv witih tbe last wishes 
of het husband, as well as by a conceal- 
ment of tl e true extent of the gssets .if 
the family business and the value of the 
family properties; he also took advantage 
of her di8t)reassd condition during, the 
period .of pmqming immediately '^ftcr 
/l60) 14 Vw. *79, SWO 

Sit 
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die bed lost her husband ; she had further 
•.no competent independent advice as to 
:ithB nature, value and extent of her rights 
.■ihi 'the estate left bv the deoeamd and the 
itnie effect of the deed upon her position 
as 'his heiress. In these circum^ances, 
she was entitled siibetantially to the re- 
liefs granted by the decree of the Subordi- 
nate Judge. . 

The result is that the decree of the 
trial Court must be affirmed and this ap- 
peal dismissed with costa. The memo- 
randum of cross-objections is rejecled 
without costs. 

• ^ Bdckland, j. — ^This appeal is against 
the judgment and decree in a suit brought 
by one Srimati Ealidasi Dasi to have H 
declared that a deed described in the 
plaint as a partition deed, executed by 
her on the 4th November 1916 in favour 
of the Appellant Satish Chandra Ghose, 
is fraudulent and void and to have it 
cancelled and for .partition of the iipmove- 
able property mentioned in the schedule 
to the plaint and to recover a hardware 
business in Calcutta to which she alleges 
she is entitled as widow of her deceased 

t 

husband. One Gobinda Chundra ' Ghose 
who died in tNovember 1913 left two 
rons — ^Kedarnath Ghose and Satish Chan- 
dra Ghose. The latter is the. Appellant. 
Kedarnath was the husband of the .Plain- 
tiff and by her h|p had two daughtera — 
Chinabala and Nalinibala. The Plaintiff 
has two brothers called Kamini Kumar 
and Baj Kumar and this completes the 
list of the rejatives of the parties whose 
names have been <introduced into the case. 
The learned Subordinate Judge has found 
that the hardware business was the pro- 
perty of Gobinda Ghose on whose death 
his two sons inherited it jointly. The 
^Y^spondent who claimed the whole of 
this'business has abandoned her cross- 
objectione on this point aind it is not 


necessary further to consider the ques- 
tion. 

The Bespondent’s case is that shortly 
after the death of her husband Kedarnath 
Ghose which took place on the 7th Octo- 
ber 1915, the Appellant came to her and 
asked her to entrust him with the manage- 
ment of the hardware business. To this 
she says that she agreed. The deed of 
the 4th November 1916 was prepared'; it 
was signed by the Bespondent by the pen 
of her daughter Chinabala; no explana- 
tion of its terms was given, nor was the 
deed read over to her. On the 8th 
December it was registered, again with- 
out explanation. After registration the 
Bespondent disclosed the existence of the 
deed to her brother Baj Kumar who took 
her to task and said that he would obtain 
a copy of it and see her about the matter. 
This Baj Kumar did and told her that 
Satish had defrauded her of everything. 
Subsequently on the 28th June 1916 she 
filed this suit. This is the broad outline 
of the Bespondent’s story as told by her 
and her witnesses. It is not necessary to 
analyse this case in detail because the 
Subordinate Judge himself has paid very 
little attention to it. It is not possible 
to say from his judgment what view he 
takes of it, for he deals exclusively with 
the case made by the Appejlant. He has 
refused to accept the Appellant’s case In 
hll its details, but he has treated it as re- 
presenting more or less what took place, 
and he finds in language admitting of iio‘ 
ambiguity that taking the case made by 
the Appellant substantially to represent 
what occurred, fraud was practised on the 
Bespondent in whose favour he has ma^e 
a decree setting aside the deed of^the.;^b 
November 1916. •* ’ j 

It has been argued by the leame^ .jift 
vocate-General on.behalf of the 
that in a case of 6raud, it will nipt 
to find fraud othetwiue than as 
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behalf of the Plaintiff, and that even 
should the Court find that fraud ^ was 
practised, if such fraud is other than the 
fraud alleged the Defendant is entitled to 
have the suit dismissed. This is a pro- 
position which may be applicable in cases 
between man and man, or, stated more 
appropriately to this case, where a parda- 
nashin lady is not concerned. But where 
a pariawishin lady is involved, other and 
equally well-known rules have to be ap- 
plied and confonnitv with them has to 
be established. As I read the judgment 
of the learned Subordinate Judge, it is 
according to these rules that he has found 
that the Appellant fails c^en assuming hia 
case to be true. I propose therefore to 
state the history of the matter and exa- 
mine it from this |X)int of view. 

For some years before his death Kedar- 
nath Ghose had been an invalid and at 
the time of his death he was bed-ridden. 
He had spoken to his wife some two or 
three days before his death about a Will 
and on or about the 28th or ’30th (Septem- 
ber a draft Will was prepared for him. 
The materiality of the Will which Kedar- 
nath intended to execute arises from the 
circumstance that the case put forward by 
the Appellant in his written statement and 
in the evidence is that it was in order to 
give effect by deed to the wishes of her 
deceased husband, which the intervention 
of death prevented him from carrying out 
by Will, the Eespondent executed the in- 
strument which is the occasion of these 
proceedings. The draftsman of the Will 
was Aghorenath Maity a man who de- 
scribes himself as a trader, dealing in 
building materials and also with deeds, 
who has boen called as a witness for the 
Appellant. Aghore Maity’s evidence is 
that he Was summoned by one Ashutosh 
Banerjee to write out the Will ; that 
Kedat Babu stated l^is intentions at some 
of which Ashutosh Banerjee protested and 


after discussion with Asutosh Banerjee 
he wrote out the terms. This draft has 
been produced. It contains a number of 
alterations but it has not been proved by 
whom these alterations were made. 
Aghore Maity did not make them though 
he says they were made on the same day 
as the draYt was written, but he cannot 
say by whom. The ^ suggestion is that 
the alterations were made by Asutosh 
Banerjee who, however, has not been 
called by either side though present at 
the trial of the suit. The importance of 
these alterations will appear later. The 
Will was fair copied on the 6th October. 
This appears from the evidence of the 
Appellant, and of a witness named Bolo- 
ram Ganguly, an attesting witness to the 
deed in suit. This man says that on the 
day preceding the death of Kedar he weilt 
to Kedar’s house where he saw Akhoy 
Ghose, Jotin Ghose, Shyama Gharan 
Bhaddri, Asutosh Banerjee and Eaj 
Kumar Deoti. The document was being 
dictated by Akhoy Ghose to hie son Jotin 
Avho was writing a fair copy. This fair 
copy has not been produced and no ex- 
planation of the omission to produce it is 
forthcoming. On the 7th’ October Kedar- 
nath Ghose died without having executed 
the Will though on the morning ot that 
day the several persons whom I hafe 
named, a pleader callSd Badal Chandra 
Ghose, the doctor Sarat Chandra Das, 
and a person of the name of Pulin Behary 
Mondal had collected, n^ost of them for 
the purpose of being presetit at the exe- 
cution of the document. But nothing 
could be done as Kedar had become un- 
conscious. Kedar died and did so ih- 
testate. The Appellant and aiso Asutosh 
Banerjee and- Jharilal Bhaduri then asked 
what was to be done. Whereupon a sug- 
gestion was made by Badal Chandra Ghose 
that as the Will could not be executed a 
deed which in his evidence he called a 
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deed of family arrj^ngemeDt might be exe- 
cuted in its terms. This suggestion was 
made in the absence, it is to be observed, 
of the Keopondent. All of this is most 
significant : It suggests the thouglit that 
the death of Eedamath Ghose intestate 
was regarded by these persons as a cata- 
strophe. So far as he could do aught to 
remedy it, Badal Chandra Ghose lost no 
time and he then and there as he says 
dictated a draft to Akhoy Ghose's son 
Jatindra. This draft too is not forth- 
coming nor is its absence explained. 
Some few days later the Appellant sug- 
gested to the Kespondent tliat a deed 
should be executed. He made the sug- 
gestion at a time when oxiienses to tie 
incurred for the Sradh of Kedaruath 
Ghose were under discussion. The Ke- 
spondent was most anxious that a feeding 
of the poor should take place. Tins ap- 
pears to have afforded to the Apjiellant 
the opportunity which he desired, for 
he demurred and said he would consent if 
the Bespondent would execute what he 
called a family arrangement. A number 
of persons whom it is unnecessary to 
specify, their names recur throughout the 
fvidence at edch stage of the incidents 
leading up to the final conclusion, also 
met and discussed the matlci with the 
Appellant and Bespondent. As regards 
this discussion, suffice it to say, that it re- 
lated to arrangements regarding the im- 
moveable property and that according lo 
the witness Fakir Chandra (ihose the Be- 
spondent intimated that if the Sradh 
would only costTls. 6,000 or Bs. 6,000 
she would execute a deed in accordance 
with the terms of the Will which her hus- 
^ban4 had proposed to execute There ap- 
^ pears to have been mmre than one such 
intetpriew writh the Bespondent as the 
Appellant says that terms were discussed 
in his presence, while Fakir Chandra 
<^hose says : " We came back and told 


Satisb that Ealidaki bad agreed.” It is 
not a simple matter to disentangle the 
eviifence as to these several interviews, 
but on each occasion the Appellant’s 
adherents were present and the impres- 
sion on my mind, whether or no she was 
alive to her own interests, or advised as 
to them, a point 1 shall deal with here- 
after, is that the Bespondent was being 
importuned in the interests of the Appel- 
lant to put her hand to the document 
which he was anxious to obtain. The 
Appellant says that the Bespondent agreed 
to certain terms and accordingly in fur- 
therance of the project on the following 
day a draft of the Will of Kedar and the 
draft deed prepared by Badal Babu and 
” perhaps also the fair copy of the Will ” 
were made over lo an individual of the 
name of Nilniony Bose to prepare a 
“ partition deed ” in the terras arranged. 
Nilmon-y Bose has not been called as a 
witness and the explanation given for his 
absence from the witness box, that he was 
travelling to* Waltair, is wholly insuffi- 
cient. His evidence might have thrown 
some light upon the. failure to produce the 
draft prepared by Badal Chandra Ghose 
and the fair copy of the Will. The im- 
portance of the oirission to produce thes^ 
papers lies in the fact that as already 
stated it is the Appellant’s case that sub- 
ject to such alterations as were agreed 
upon between him and the Bespmident 
the object of the deed was merely to give 
effect to the wishes of Kedarnatb Ghose 
which the deceased had not been able to 
carry out before his death. The learned 
Subordinate Judge has found that the 
alterations in the draft of the Will tvere 
interpolated subsequently in ordet to 
bring the Will into conformity with the 
partition deed. The alterations in the 
draft in varions respects are not such dB 
one would expect to And in a Will but lg!« 
such as might well find a place th^ '4 
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tbe draf); Will 'bad been used as a rough 
. draft for' the purpose of engrafting upon 
it , the deed of patiition. This does not 
improve' the position for the Appellant 
and it is not necessary to come to any 
definite conclusion one way or the other. 
But the Appellant’s case being what it is, 
that the draft Will as altered and the 
deed in suit represent the testamentary 
wishes of the deceased, the omission *0 
produce the' fair copy of the W^ill and the 
draft prepared by Badal Chandra Ohose 
suggests the inference that were they pro- 
duced they would show that neither the 
fair copy of the W'ill nor the draft parti- 
tion deed were in accordance with the 
Will which Kedarnath Cihose intended to 
execute. This omission and the failure 
fully to explain their non-produclion 
throw the gravest suspicion on the A|>- 
pellant’s case. 

About the time when Nilnioui Bose had 
been told to prepare a draft, in particular ■ 
on the 19th October, the Appellant, who 
had charge of the Hardware business in 
Calcutta drew from the National Bank of 
India practically the whole of the cash 
balance of the business which stood in 
■Kedar’s name amounting to Bs. 11,000 
and transferred it to an account in his own 
name at >the Mercantile Bank of India. ” 
At that time, of course, the Respondent 
knew nothing about this. It came to 
light in circumstances to which I shall 
presently refer. Four or five days after 
receiving instructions Nilmoney produced 
a draft which -according to the Appellant 
was read over and explained to the Re- 
spondent on the 25th . October 1915 ■ in 
presdnce some ten persons by Fakir - 
pbandra Ghose, who also explained it. 
.^he draft was approved and executed by 
the Respondent through her. daughter 
Gfainabala. Fa^' again lent his services 
in thasame'lnanner some days later-when 
tito' .fair opipf was .executed' by the partiee ^ 


in similar fashion gs regards the Respon- 
.dent. That took p^ace on the 4th Novem- 
ber 1915. On the 8th December the 
deed was registered. A Vakil of the 
name of Bhupendra Nath Bose, has been 
called to support t.his part of the ease add 
he produced a diary in which he bad' 
made a note as to 'his presence on the 
occasion and the reading over of- the docu- 
ment to the Respondent by one Shyairta 
Gharan Bhaduri. There is nothing in the 
note to show that the document was ex- 
plained to the Respondent on the occasion 
in the manner in which that should have 
been done and this witness’s evidence does 
not caiTy the case for the Appellant very 
far. 

Raj Kumar having been informed by 
his sister of what Jiad occurred, obtained 
a copy of the deed, which he says be 
procured on the 22nd or 23rd January 
1910. On the 26th January he borrowed 
- a sum of Rs. 2,000 from the Appellant 
the significance of which w'ill have to be 
considered in dealing with his connection 
with this affair. On the 31st January, 
the Respondent made an application to 
the Court of the Subordinate Judge for a 
succession certificate to enable hpr to re- 
alise a sum of Rs. 2,825 for which her 
late husband had been insured in the 
Phoenix Insurance Company, Ltd. On 
the 23rd February she filed a further 
petition asking that Government {hw- 
missory notes of the total approximate 
value of Rs, 7,600 -should be included in 
the application. ISaj Kumar Deoti signed 
this application *(m behalf of the Respon- 
dent. The need for the application ac- 
cording . to Baj Kumar was that his sister 
was going to bring a suit to set the deed 
aside which would cost a good deal of 
money, and in order to raise funds he 
made enquiries and from- these made at 
the - Bank it istme to -his knowledge tht^ 
the Appellant had withebrawn Bs. 11,0(X1 
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sod was about to withdraw the Govera- 
ment Promissory Notes. From the In- 
surance Go., he learnt that a succession 
certificate would be necessary before the 
money could be paid. While this appli- 
cation was pending, events took a singular 
..turn, for Eaj Kumar, who professes to 
have been interested in securing for Ins 
sister her just rights, entered into nego- 
tiations with the AppellsCnt for the pre- 
paration and execution by the Bespondent 
of a deed to supplement the pai-tition deed 
by making provision as regards items of 
property not comprised in it; in ])articu- 
lar the items which were the subject of 
the application for the succession certifi- 
cate. Baj Kumar says he asked Satis! i 
to make a draft but at no time did lie con- 
sult his sister in the matter. The 
Appellant’s evidence as to this is that Bjj 
Kumar asked him whether a supplemen- 
tal deed should be executed with regard 
to the Government Promissory Notes and* 
the life policy which had been omitted 
from the partition-deed. A draft was 
accordingly prepared and made over to 
Baj Kumar. Then, according to the 
Appellant, Baj Kumar told him that if hp 
would discharge him from a debt of 
'Be. 3,600 which Baj Kumar owed him 
he would edlew the Bespondent to exeaute 
it, otherwise he would prevent her fiom 
so doing. This statement, considered 'm 
iAe light of all the evidence, has the ring 
ctf truth about it. But as will be seen 
when I discuss Baj Kumar’s position in 
relation to his sister and the deed in suit, 
go far from helping the Appellant it mili- 
tates against his success. Our attenti<m 
haS'bshn drawn at some length to :the 
det9||j^f.i.^ the sui.plemeDtal deed and 
rtrjy^'-'iijtf>]and omissions from the original 
£kie$whjidh*|ui examination of the supfde- 
'nnontal deed discloses. For instance the 
'^^Ination' of the hai'dware business in 
CrifiUtt'a b given- in the deed of the 4th 
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November as Bs. 31,000 while 'from the 
supplemental deed the net value appears 
to be 56,861 rupees. It is admitted by 
the supplemental deed that mistakes have 
been made in incorporating certain matters 
in the deed of the 4th November ; and in 
his evidence the Appellant admitted the 
incorrectness of the valuation of the pro- 
perl ies mentioned in the first deed. The 
.supplemental deed was never executed. 
On the 8th April 1916 the Appellant ob- 
jected to the Bespondent obtaining a suc- 
‘cession certificate and himself filed a 
petition to the Subordinate .fudge for a 
succession certificate in respect of the 
Government Promissory Notes. In that 
petition he stated that he was the rever- 
sionary heir and claimed the sums in ques- 
lion as such, making no mention either 
of the jiartition deed or of the agreement 
only recently entered into for a supple- 
mental deed. On the 16th May, the Ap- 
pellant filed a suit against Baj Kumar 
Deoti to recover Bs. 3,668-4-0 borrowed 
by him which sum included the Bs.' 2,000 
borrowed on the 26th January 1916. On 
the 18th of May according to the Appel- 
lant’s deposition in the proceedings for a 
Succession Certificate the Bespondent ex- 
ecuted the am^mukhteamama in favour of 
Baj Kumar. On the 20th May the ap- 
plications for succession certificates were 
disposed of and the Court ordered that 
succession certificate should issue to the 
Appellant as regards the Govemixent 
Promissory Notes and as regards the in- 
surance money to the widow. On fhfe 
28th June of the sr.me year the suit which 
has resulted in this appeal was filed. 
This is the case which the Subordinate 
Judge has considered and which he adya 
is a fraud on the Bespondent. 

The rules laid down by a long seri^ 
of decisions for the pixitection ni purda^. 
naslUn ladies are well-establilheid ai^ it is 
unnecessaiy that I should repeat them. 
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It is with their application that we are 
concerned and we have to consider whe- 
ther or not those rules were obaer-ved in 
the circumstances in which the deed in 
question was executed. In my opinion, 
they were not. I have already indicated 
what the course of events suggests to my 
mind with reference to the Will. That 
•the Appellant was aware of the contents 
of the proposed Will I have no doubt, nor 
that his disappointment that it had not 
been executed was intense. But there 
was no need for the execution of a deed 
such as this immediately after the death 
of the husband of the Bespondent. There 
was no dispute and no “ family arrange- 
ment ” was necessary. But immediately 
her husband had died the Bespondent was 
importuned by the Appellant and his 
adherents to execute this deed. That he 
saw his opportunity when she wanted a 
considerable sum to be spent in feeding 
the poor 1 feel convinced. The business 
which was the source of her income was 
in his hands. The sradh ceremony had to 
be performed. Whatever her rights may 
have been money had to be forthcoming 
at once for the purpose. Accordingly she 
agreed to the proposal, thinking that she 
was but giving effect to her husband’s 
wishes. That she was doing so is extre- 
mely doubtful, either on the view taken 
by the Ssubordinate Judge as to the draft 
Will, or in the view to which I inclined. 
But in any event she was entitled to be 
‘held by the Appellant at arm’s length 
and to receive independent advice and this 
is the point upon our view as to which 
the decision of the appeal must depend. 
There is nothing to show that the Be- 
spondent ever had independent advice. 
^1^ a pardanashin lady must have in- 
dependent legtd advice is not necessary as 
an. inflexible rule. But what I conceive 
^ be. the ^effect of the decisions is that, ex- 
elucUng those' rare cases where the ex-* 


perience a&d attainments of the lady or the 
circumstances of the case render advice 
superfluous, a pardanashin lady must have 
advice, that the adviser should have no 
adverse interest, and should be such a 
person as is capable of explaining to her 
fully her rights in general and in particular 
under the document which she intends to 
sign^ if necessary contrasting them with 
her rights should the intended document 
not be executed by her : if the circum- 
stances are such that unless h© has r* 
knowledge of law he isjiot competent to 
advise her, then and in that case in- 
dependent legal uilvice is essential. Con. 
siderable argument has been addressed to 
us on behalf of both parties as to the need 
for independent legal advice in this case. 
I am not prepared to say that it was not 
necessary. But inasmuch as I am of 
opinion that tlie lady had no independent 
advice at all, it is unnecessary to consider 
that asj^ect of the matter. All that has 
„been proved, assuming the evidence to be 
true, is that’ the document was read to her 
for I cannot give any weight to bald 
assertions that the document was explain- 
ed without details of what such explana- 
tion consisted of. It has not been proved 
that she was awar© what her rights Were 
apart from the document, or that she was 
giving up any rights for what she obtain- 
ed. It has been argued by the learned 
Advocate-General that ^e knew her 
rights, and that the discussions with her 
prim: to the execution of the draft estab- 
lish this. But this I do not think is the 
cu^e. She was dndoubtedly aware that 
the source of her income was the bturd- 
ware business in Calcutta, but it has not 
been established that she knew what her 
rights were as a Hindu widow either with 
reference to the business cm: with refer- 
ence to the immoveables ; or that she knew 
what she w^ giviug up mr what she was 
to obtain in retuin or the .legal ooo-. 
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«Afaep<feB of whit she was doing. Yet 
these' weM matters of which she was en- 
titled to be< i^nd ought to have been made 
fully cognisant. \Vho^ would naturally 
have been the people to explain matters 
to the Bespondent ? The document 
which she was executing wag for the 
benefit of her husband’s brother. Ordi- 
narily be would be the person whose, duty 
it Would be to protect her interests. In 
the circumstances she weuld turn to her 
own nearest male relatives. These are 
Kamini and B^ Kumar. But Kamini 
hardly comes into the case. It has not 
been suggested that he took the slightest 
interest in his sister’s affairs and he may 
be ignored — ^What'was Baj Kumar’s posi- 
sion in the matter? He says that he 
heard about the deed from his sister. He 
obtained a copy of it from the Registra- 
tion Office. He says that ho brought it 
and told her that sbe had been defrauded. 
Taking those statements as an index to 
his .state of mind in January, how is it Iq 
be explained that in March lie was enter 
ing into negotiations with the Apiiellani 
for the execution by the Bespondent of a 
supplemental de^d with reference lo which 
he never consulted his sister at any time ? 
He was a man who, .it must be borne in 
mind, was in debt to the Appellant. It 
would have been a matter for sui?>riso 
had he advised his sister to execute the 
supplemental deed. At ihe same time 
he was thus negotiating he was lending 
his sister his support in her application 
for a succession ceiiiifioate. His attitude 
witE regard to the supplemental deed and 
the succession certificate cannot be recon- 
cile! with his conduct with reference to 
the deed as soon as he had obtained a copy 
of it. In May the Appellant filed a suic 
agai^Bt Baj Kumar who responded by 
pbt&ining ammuUearmrm from his sister 
for the purpose of filing this suit. From 
.that time onwards Baj Kumar sided with 


the Bespondent. It is quite impossible 
to regard Baj Kumar as a disinterested 
person. So far from being disinterested. 
I think that it is abundantly clear* that 
throughout the whole period till the 18th 
May he was actuated solely by self-in- 
terest. Baj Kumar is stated by the Ap- 
pellant and his witness to have been 
present on the various occasions when 
the matter was discussed with the Be- 
spondent. In the view that I take of Baj 
Kumar’s connection with and attitude 
towards this matter, it is quite possible 
'that he was there. But that be was ad- 
vising his sister and acting in her in- 
terests, 1 do not think, is in the least 
degree probable. So far from that being 
the case 1 think that the inference whicn 
may very fairly be drawn from the facts 
and circumstances is that be was further- 
ing the interests ot the Appellant tor his 
own advantage in the first instance and 
that he eventually sided with his sister 
when the institution of the suit for 
Bs. 3,668-4-0 showed him that the Ap- 
jieliaui was not prepared to treat him 
favourably. It is impossible, on a view 
of the evidence most favourable lo th.' 
Appellant, to take the view that Baj 
Kumar Heoti is a person who can be re- 
garded as an independent advii>er of the 
Bespondent, 

I ooncur in the order to be made. 

S. C. M. 
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Bindu joint family e$tate—Louet in management 
—Agregment providing for turrender of share — 
Subsegteent letter affirming agreement, not registered 
—•Begistration Act (XVI of 1908), sees, 17 (b) and 
49— Mere attestation, if operates as estoppel— 
Indian Evidence Aet(I of 187S), see. 115, 

Where the manager of a Hindu joint 
family estate entered into an agreement 
with his co-sharers that on proof of losses 
in the management of the estate they 
should pay their share of such losses and 
in case the losses be not paid when de- 
manded, their shares in the estate would 
pass to the former : 

Held — That the agreement by itself 
was sufficient to transfer the shares upon 
the event happening as contemplated, 
and that a subsequent letter to the mana- 
ger admitting the loss and surrender was 
not an operative conveyance which re- 
quired registration. 

Held also — That the fact that the 
manager had been an attesting witness 
to a conveyance by which his co-sharers 
subsequently purported to transfer the 
property did not estop him from denying 
their title. 


Attestation of a deed by itself estops a 
man from denying nothing whatever ex- 
cepting that he has witnessed the execu- 
tion of the deed. It conveys, neither 
dureeUy nor by implication, any know- 
ledge of the contents of the documents. 
To operate as estoppel, the signature 
must be shown by independent evidence 
to have Veen meagt to involve consent to 
the transaction. 


Appeal from a indgment and decree of 
the Court of the 'Judicial Commissioner, 
Central Provinces, dated the 28th April 
1917, reversing a decree of the District 
Judge, East Berar, dated the 2l8i Octo- 
ber 1915. 

The Plaintiff-Bespondent claimed ^o 
recover possession by partition of an eight 
annas share in a village called Ehandal. 
His title rested on two conveyances which 
were not challenged but it was denied 
that the original vendors Kanhoha and 
Vishwanath had power to convey the 
property. 

Pandurang, the prescut Appellant, re- 
sisted tho claim on the ground that the 
property had passed to him under an 
agreement with Kanlioba and Vishwa- 
nath which was further evidenced by a 
letter passed by them. The Plaintiff- 
Bespondent replied that the letter alone 
could have passed the title, and that 
being unregistered it was invalid : and 
further he alleged that as Pandurang 
was *an attesting witness of one of the 
conveyances on which tho Plaintiff re- 
lied, he was estopped from denying the 
latter’s title. 

The facts are fully set out In the judg- 
ment of their Lordships. 

Mr. B. Dube for the Appellant. — A loss 
was incused while Pandurang was^ mana- 
ger of the property and Kanlioba and 
Vishwanath were lu^le for their share. 
On their failure to pay the property ipso 
facto passed to Pandurang under the 
provisions of the -deed of compromise of 
September 1916. The letter of April 
1910 would be useless as a document of 
title hut my contention is that it is not 
a document of title but merely evidence 
of the fact that a relinquishment had 
taken place. 

The letter is 'admissible in evidence but 
even without it my title is good. 

He referred to Indian Begistration 'Act, 
XVI of 2908, secs. 17 (b) and 49, 
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‘ 'jhamplu V. Kutramani (2) and Parasha- 
rampant v. Rama (3). 

• 'Mr. L. DeGruytHer, K. C. (with Mr. 
J. M. Parikh) for tJie Eespondent No. 1. — 
The registration certificate ia conclusive 
of the facts it contains, therefore the salo 
to Damle was good and bond fide. 
Fandurang was only manages but not 
merely of Khandal but of all three 
villages. It has ndt been shown that 
there were losses in all three villages, 
fliord Buckmaster. ■ This point vyas never 
taken before and there is no evidence on 
it]. Pandurang’s evidence shows tha? 
Vishwanath and Kanhoba were not able 
to pay the amount due so they agreed to 
pass IV letter or give a conveyance. No 
title passed under the deed of agreeiiient, 
and but for the second document lliere 
would be no interest in land. Moreover 
the agreement refers to all three village.?, 
if there was to be a forfeiture under the 
agreement there would be a forfeiture of 
all three villages. The surrender of a 
single village was a new contract. 

As to estoppel, Damle had notice from 
the sale deed itself that Fandurang was 
manager and that there was some agree- 
ment in oonnectibn with it. Damle asked 
Fandurang if he consented and he did 
consent, so Fandurang is now* estopped 
from denying that the vendors had power 
to sell. • 

[Lord Carson. — Not one word of this 
was put to Fandurang and the burden of 
proving estoppel rests on you. 

Lord BuoKitASTER, — ^The only estoppel 
raised in the issues is from Pandurang’s 
attestation of the deed. The estoppel you 
pare raising is not pleaded.] 

vS Indian Evidence Act, I of 

, 18-72. sec. 115', Indian Jtegistration Act, 
XVI'^of 1908, sec. CO' and Transfer of 

(1) I. h. B. S9 All. 606 (liij'h..., 

(3) I. D. B. 84 Bom, »)S (19301, 


Property Act’, IV of 1882, sec. 6 ., SaraJt' 
Ghunder Dey v. Gopal Chunder Ldha (4). 

Their Lordships’ Judgment w?is deli^ 
vered by 

Lord Buckmaster. — The PlaintifiP in 
the suit out of which this appeal has 
arisen is the hrst Bespondent. His 
plaint asked that a joint estate in certain 
property known as • Mauza Khandal 
should be partitioned, and that it might 
*be declared that he was entitled to an 
8-anna share in the property. The suit 
was dismissed by the District Judge of 
East Berar, but was granted in the Court 
of the Judicial Commissioner. The Be- 
spondent’s title rested on two deeds, the 
first, dated the 2nd February 1914, by 
which two grantors, Kanhoba and Bish- 
wanath, the sons of Baghu, purported to 
conlvey the property in question to one 
Hari Gobind Damle for Bs. 9,100, and 
the second, dated the 26th June 1914, by 
w^hich Hari Govind Damle conveyed" the 
same parcels to the said Bespondent for 
Bb. 15,000. So far as the documentary 
title is concerned, it is complete, and if in 
fact Vishwanath and Kanhoba had the 
right to convey the two shares covered by 
the deed of the 2nd February 1914, there 
could be no answer to the Eespondents* 
claim. The first question that arose in 
the suit and remains for decision upon ' 
this appeal is whether those two signal 
tories possessed that right or no, and the 
second whether if no such right existed,' 
the Appellant was estopped froiu setting 
up the defect. The dispute arises in ; 
these circumstances. The village in^ 
question was originally part of the .joint'' 
estate of a joint Hindu family, which 
separated before 1906, leaving this 
age undivided. The joint family had be^ ^ 
constituted by the four sohs of 
The eldest of these, Krishna; died 
(4) li. E. 19 I. A. 208 ftfc pp. 819, 214 
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the separ&ition. 'The' Appellant in this way : If you raise contentions in 


rang was one ' of the m)ns of Krishna, 
and so also were the second and third Be- 
spondents. The other Bespondonts* with 
the exception of No. 8, were descendants 
of two of the dead sons of Krishna, and 
Bespondent No. 8 Musumrnant Sakhubai 
represented Luxman, the second son of 
Baghu, who was also dead. The two 
other sons of Baghu were, as has already 
been stated, Kanhoba and Vishwanath, 
who were each entitled to a one-fourth 
share. 

. Pandurang was the registered holder of 
the land. In 1906 disputes, with the ex- 
act nature of which their Lordships are 
unacquainted, had arisen between him and 
the other joint members. Accordingly on 
the 8th September 1906, a document was 
executed which has given rise to the ques- 
tion that has now to be determined. It 
was stated to be a deed of settlement by 
Pandurang in favour of Kanhoba and 
Vishwanath and Sakhubai; the widow of 
Luxman, and it took the form of a state- 
ment made by Pandurang to his two 
uncles. It sets out their relationship to 
him, that a partition has been effected 
between them and him in respect of the 
ancestral property, and that only certain 
ancestral izra villages remain, of which 
Mauza Khandal is one. It continues by 
referring to tlie fact that disputes had 
often arisen and tended to arise between 
theni- and himself, and it then proceeds to 
put forward the terms of the settlement. 
The effedtive part of those terms is this, 
that'he, Pandurang, will manage in future 
all ^e village affairs and take Bs. 180 per 
annum as his salary and remuneration for 
doing '.it.s; that he will pay the necessary 
experisai, and that if the village profits 
were nqt sufficient to meet the expenses 
and thei:e.might be a loss, his two uncles 
shmiljd’ on account of the loss, in pro-. 
potiHdh ' tq. their shares, it their concludes 


future in respect of the loss, they shall not 
be heard, and you shall be held to have lost, 
under this vyavastha^tra (deed of settle- 
ment), your shares in the villages. The 
shareh shall, however, be lost if the losses 
are demanded and not paid in the presence 
of the panch.” It finally refers to a suit 
pending between himself and his uncles in 
respect of the villages, and states that it 
has been compromised under the settle- 
ment. That document was signed by 
Pandurang alone, but it was presented for 
re^stration by Vishwanath, one of the 
two uncles of Pandurang, and registered, 
accordingly. Nothing appears to have 
been contained in the document affecting 
Sakhubai, and her only defence to the suit 
is a statement that Pandurang i.s estop- 
ped from disputing the sale deed of the 
2nd Pebruary 1914. Pursuant to the ar- 
rangements made in that agreement, 
Pandurang continued to manage the estate 
and to make the payments. It must also < 
be assumed that the civil suit was com- 
promised. It appears that in the course 
of management there was a loss in respect 
of this pai’ticular village, Mauea Khandal. 
The other villages, although the exact ac- 
counts have not been produced, apparent- 
ly roughly • balanced, but as to Mauza 
Khandal,* there was, in 1910, a loss for 
the four years of a total of Bs. 1,069. 
The fact that this lose had been incurred 
was mentioned to the two uncles of 
Pandurang, and a letter to him in the 
handwriting of Vishwanath was drawn up 
on the 11th April 191(J, end signed by 
both of them in these tdrms : ‘ ‘ You have 

demanded from us Bs. 533-1-3 pies 
(rupees five hundred and thirty-three, one 
anna and three pies) found due on account 
of loss in Kband^ Izara for four* years 
from 1907. Bat we cannot pay the 
same. Yor are tbeirefore liable for the 
pnffit or loss which accrued up till now 
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and may accrue in future. We ore not to 
take a shore and pay the loss. You may 
make a management as you like.” 

■ It was not registered. The arrange- 
ments evidenced by those two documents 
would be sufficient for the purpose of con- 
veying the shares of Kanhoba and Vishwa- 
nath to Pandurang, but the real argument 
that has been brought before this Board 
against that effect being given to these 
transactions is that £he first document was 
not formally signed by Vishwanath and 
Kanhoba and that the second document 
was not registered and therefore could not 
be given in evidence. Their Tiordships 
think that both these contentions fail. 
With regard to the first, the arrangement 
was a pei’fectly good one according to 
Hindu law, if accepted by Vishwanath and 
Kanhoba and acted upon by Pandurang, 
even although the document was not in 
fact signed by the persons to whom it was 
addressed. That Pandurang did act ui'O'^ 
it is beyond dispute. The only question 
that foilows is whether the subaeqnent 
letter was an effective instrument, neces- 
sary for the purpose of transferring the 
properly, dr whether it was only a piece 
of evidence not constituting acceptance of 
the earlier proposal but showing that it had 
been accepted and that Vishwanath and 
Kanhoba admitted that the* condition 
upon which the first agreement was to 
operate had in fac\ arisen. Their Lord- 
ships think that the latter is the true in- 
terpretation. The document itself con- 
tains no stateipent of conveyance or 
release. It repeats that Vishwanath and 
Kanhoba. are not to take a share and pay 
the losses because they, are unable to do 
so, and read, as it nmst be read, as a 
to their earlier domiment which had 
drawn upon in 1906, it is a recogni- 
' itotttthat the share will pass as that docu- 
ment provides. There was consequently 
no need for its vegistratiom 


It is then urged that in' point of fact the 
original document dealt with the share in 
all the villages as one, and the evidence 
goes 'to show that the only village with re- 
gard to which the accounts were {Placed 
before Vishwanath and Kanhoba was 
the village of Mauza Khandal, to which 
alone the letter relates. Their Lordships 
think that there is no weight in tljis con- 
tention. There would be no reason, even 
on the original agreement, to prevent the 
parties dealing with the one village in- 
stead of the three. The terma are 
clumsily expressed, and the letter merely 
shows that all parties accept the interpre- 
tation of the earlier document as permit- 
ting each share to be dealt with indivi- 
dually instead of all being necessarily 
giouped together. It is therefore not 
surprising that this conlention does not ap- 
pear to have been raised at any time prior 
to the actual hearing before their Lord- 
ships. 

There remains the matter which, so far 
ns can be gathered from the judgments in 
the Courts ffom which this appeal has 
proceeded, has been the real controversy, 
and that is that whatever be the true 
effect of the transaction .Pandurang is 
estopped from setling it up against the Re- 
spondent. The first estoppel that is put 
forward, which was yndoubtedly the 
estoppel upon which the real issue -was 
taken, was said to arise by virtue of the 
fact that Pandurang had himself attested 
the first deed which had been executed oni 
the 2n(l February 1914, conveying the 
prt^rty to Damle. The issue is fran^ 
in these words; ‘ ‘ Is Defendant No* 'X 
(i.e., Pandurang) estopped from questionr 
ing the right title and interest of Defend- 
ants Nos. 9 and 10 (i.e., Vishwahslh<ai^l 
Kanhoba) in the ]iroperty , tnvnsf ewed. 
under the sale deed dated the 2nd>Feb^v, 
ary 1914, on account of the fact 
attested that deed.”^ '•And then a 
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with knowledge and consented to . the 
transfer. !Bef<^ their Lordships consider 
•the circumstances in which that attesta- 
tion took place, they think it is desirable 
. to empliasize once more that attestation 
a deed by itself estops a man from 
denying nothing whatever excepting that 
he has witnessed the execution of the 
deed. It conveys, neither directly nor by 
implication, any knowledge of the con- 
tents of the document, and it ought not 
to be put forward alone for the purpose of 
establishing that a man consented to the 
transaction which the document effects. It 
is, of course, possible, as was pointed out 
by their Lordships in the case of 
Banga Chandra Dhur Biswas v. Jagat 
Kishore Acharya Chowdhuri (1), that 
an attestation may take place in circum- 
stances which would show that the witness 
did in fact know of the contents of the 
document, but no such knowledge ought 
to be inferred from the mere fact of the 
attestation. Their Lordships think that 
a mistake has arisen in this case, not for 
the first time, from assuming that attesta- 
tion carries some greater weight. In the 
present instance the learned District 
.Judge says in his judgment at page 47 
My impression is that Panduranfc did not 
understand the nature of the consequences 
that may •accrue from his conduct and 
Vhat interpretations would be put upon the 
fact of his signing the deed as an attesting 
witness. 1 therefore hold that the Defen- 
-'dant Pandurang is not estopped from rais- 
ing the question that he was not bound by 
his mere signature to show that he con- 
;^nte(d the result thait he was not en- 
titled to them. 

' That is the wrong way of approaching 
tW i^uration. Pandurang is not estopped 
|b.V. jhis iBere signature unless it can be 
.^hhUsh^ by independent evidence that 

v (1) b- B. 43 L A. 348 1 a c. T. L, B. 44 Cal. 
,V. , IWj^glO.W.N. 336 (19161. 


condition that it was ‘intended to convey 
something more than a mere witnessing of 
the execution, and was meant as involv- 
ing consent to the transaction. The 
statements made by the learned Judicial 
Commissioners at page 61 of the record 
are even more startling; and they appear 
to show that the error as to the effect of 
attestation must be very wide-spread. 
They state there,: “ The mere attestation 
of a sale deed does not work an estoppel 
unless it is pleaded and proved that such 
. attestation has induced a belief followed 
by action.” Estoppel does not arise from 
any such circumstance. As already 
stated, attestation itself does not effect it, 
nor does the 'belief of other parties as t<* 
the meaning of attestation affect th(* nmn 
who has placed his signature us ii witness, 
unless it can be established tliat he knew 
that that belief would arise, and signed 
with that intent. A similar statement is 
to be found later on in the judgment, 
where the learned Judges say : — 

We think that attestation by a person 
who has or claims any interest in the pro- 
perty covered by the document must be 
treated, in, the absence oh any evidence to 
show that he was tricked into making the 
signature, primd fatie as a represeniatiun 
by him that the title recited in the docu- 
ment, is true and will not be disputed by 
him as against the obligee under the docu- 
ment. 

Their Lordships are bound to point out 
that that is an entire misapprehension of 
the law of estoppel, and that if that mis- 
apprehension be not corrected, much mis- 
chief may be doqe in the administration 
of justice in India. They think it well to 
rechll the precise words in w'hich ,estopj)i>l 
is defined in the Indian Evidence Act of 
1872, sec. 116, which is in these terms : — 

When <me person has. by his declaration, 
act* or omission, intentionally' caused or 
permitted' another person to believe a thing 
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. to be true, and to act upon au(^ belief^ 
neither lie nor his representative shall be 
allowed, in any suit or proceeding between 
himself and such person or his representa- 
tive, to deny the truth of that thing. 

If the clear rule there laid down had 
been observed, the difficulties which have 
embarrassed this case would not have 
arisen. It is then said that attestation in 
this particular case had greater weight 
because of the circam|tances associated 
with the execution of the deed. Those 
circumstances, when they are carefully 
examined, amount to this : That it is, 
alleged that Pandurang knew of the deed’s 
contents; that he was warned against 
signing it; that he said he did not mind 
signing it because ho had no objection, 
and that there were circumstances from 
which it is possible to infer that he in fact 
consented to the sale. No one of these 
suggestions was put to Pandurang himself 
and their Lordships are unable to draw 
that inference from the other evidence. 
There can be no doubt that in 19i0 
Pandurang had obtained a formal acknow- 
ledgment of the fact that the condition 
under which his title to these two shares 
aipse had in fa'ct taken places He must 
be assumed to have known that his right 
was then established, subject to whatever 
argument might be raised as to the ques- 
tion of registration, which obviously was 
not in the mind of cither of the parties. He 
thought that the property was worth some 
Es. 4,000, it was to be sold for Es. 9,100, 
and the whole of the right and interest that 
arose to him by virtua of the fact that the 
Es. 533 that were 'owing to him had not 
been paid was to disappear ; he was to get 
nothing w'hatever out of it, and he was to 
relinquish the right to which the non- 
jp^y^fnent of the monies bad given rise. It 
to their Lordships impossible to 
,j think that in buch circumstaitces a man 
' -i^uld have attested a deed for the purpose 


of relinquisl^g for no donsideratbii 
whatever a right which, upoii the face of 
the document, would have been one df 
great value. Their Lordships do not think 
that the evidence that Pandurang knew 
of the contents of this deed and attested . 
for the purpose of evidencing his consent 
can be accepted, and the burden of estab- 
lishing that contention lay upon the 
Plaintiff. If in fact there be a practice, 
os is suggested from the evidence, tbait 
when the consent of parties to transac- 
tions is required, it can be obtained by 
inducing them by one means or another,, 
to attest a signature of the executing 
parties, the sooner that practice is diis- 
continued the better it will be for the 
straightforw'ard dealing essential in all 
business matters. 

Their Lordships therefore think that 
this estoppel has not been made out, and 
for the reasons already ^given they think 
that this appeal ought to be allowed. 
The judgment in the Court of the Judicial 
Commissioner should be reversed and the 
suit dismissed with costs, the Appellant 
to have his costs of this appeal and in the 
Courts below, and they will humbly ad- 
vise His Majesty to this effect. 

Solicitors : Messrs'. Barrow, Rogers and 
NevUl for the Appellant. 

Solicitor : Mr. Edward Dalgado tor the 
Eespondents. 

G. D. M. Appeal allowed. 

lOIVIL APPBLLATB JUBISDICTION.] 
Apfbal from Obigihal DkobkB 
No. 274 OF 1H19. 

Jot NAitA,TAH Sen 
Ukil, Plaintiff, . 
MookbRJBB, J. Appellant, 

BoOKtANO, J. 

. Srieantba Rot abd 

, 14, April. Defendant#, ■ 

Eespi^ndents. . 

Specific Belief Act (I jW>. 4*, 
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reHmy ntit without $whiHg eotutq'oeMial roK^t 
'mwktkmaAUi^ of— Plaintiff if bound to sue flu; 
all, . tie rdiefe— Advene potseetion againet eo-ownere 
of joint property— Cause of action, accrual of, for 
a dedaratory suit— Limitation Act (IX of 1908), 
Art, ItO, applicability of, 

A declaratory suit teas brought for 
'determination of Plaintiff’s share in cer- 
tain joint ancestral lands, on the allega- 
tion that he was in joint possession of the 
share claimed by him, but he did not seek 
any consequential relief. The Defendants 
pleaded that the title of the Plaintiff was 
extinguished by adverse possession on the 
part of the predecessor of one of the De- 
fendants. The suit was, however, dis- 
missed under the provisions of sec. 42 of 
the Specific Relief Act, inasmuch as the 
Plaintiffs had omitted to claim further 
relief : 

Held^ — That the possession by one co- 
owner is not presumed to be adverse to 
the others but is ordinarily held to be for 
the benefit of all. The possession of one 
joint tenant is the possession of all and 
there can be no dispossession by one joint 
tenant, in the absence of an assertion of a 
hostile title by him to the knowledge of 
the other joint tenants sought to be ex- 
cluded from the joint tenancy. 

Balabah v. Syamachaban (5), Loeb- 
HATH V, Ohaeeswab (6 ) and Nabendba v. 
JOOENDBA (7) followed. 
fCOBBA V. ApPUHAMY (1), MUTTU NaYA- 
OAN V. Bbito (2), Habdit V. Gubmukh 
(3) and Vabada Pillai v. Jebvabathbam- 
MAL (4) referred to. 

’Art. 120 of the Second Schedule to ib,e 
Indian Limitation Act is applicable to a 

(1) [1912] App. Caa. 280, 

(2) [1918] App. Om. 896. 

191 28 0. L. J. 487 (P. 0 ) (1918). 

(4) Ik B. 48 1. A. 286; a. c. X. Ii. B. 48 Bad. 

V 244 » 280. W. B. 840 [19t8X 

S >24O.W.B..lO67n920). ; \ , 

] a) b,#.»r. 81(1914 
(7) io b. W. B. 1268 (1918), 


suit for declaration of title to immoveable 
property, which must consequently be 
brought within sisp years from the date 
when the right to sue accrues. 

*Mahababat V. Abdul (8), Shyamanand 
Das V. Raj Nabain Das (9) and Kaij v, 
Bhaoaban (10) and other cases referred to. 

Denials of title, which are not accom- 
panied or followed by overt acts, are not 
calculated to oast a cloud upon the title 
of a person, and do not accordingly give 
rise to a cause of action. 

Held, further— T/tflt in sec. 42 of the 
Specific Relief Act, the expression used by 
the legislature is, not “ other relief” hut 
“further relief.” A suit for a declara- 
tory decree ought not to be dismissed oti 
the ground that it is barred by the provisC 
to sec. 42 of the Specific Relief Act, unless 
it is quite clear that the Plaintiff ought 
to seek further relief which he has failed 
to claim, although such relief flows 
Erectly and necessarily from the declara- 
tion sought for. The proviso to sec. 42 
forbids a suit for a pure declaration vbUh- 
out further relief, but it does not compel 
a Plaintiff to sue for all the reliefs whi<}h 
could possibly be granted, or debar him 
from obtaining a re}ief which he wants 
unless at the same time he asks for a relief 
which he does not want. Where thi 
Plaintiff is in joint possession of immove- 
able property, whether such possession be 
actual possession of his share of the 
whole or actual possession of, a part coupled 
with a constructive ^possession of the re- 
mainder, he is entitled to maintain a suit 
for declaratory relief with a view to re- 
move a cloud on his title created by the 
act of the Defendant disputing his sftdre ; 
in a suit so framed, declaration of title 
is all that the Plaintiff needs and he is 

. (8V 10. L.J; 78(19041 

.(0)4 0.11.1.688(1804). ' 

'(io) llnaibaa.810.' ’ ' ' • 
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consequently not called upon to ash for 
consequential relief by way of partition. 

Aisa Siddika V. Bidhu Sbkhab (27), 
Sivaramaunoam V. Sabharathna (28), 
Kunj Bihabi ». Kkshva Lal (34) ahd 
Asman Sinoh V. Tdlsi Singh (44) and 
other cases referred to. 

This was an appeal against the>decree 
of Babu Nagendra Nath Chatterjee, Sub- 
ordinate Judge of Zillah Bankura, dated 
the 30Ui of August 1919. 

The fads of the case will appear from 
the judgment. 

Babus Sibclumdra Palit and Fanindra 
Nath Das for the Plaintiff-Appellant. 

Babus J ijoti Proshad Sarbadhikari and 
Panohamn Ghosh for the Befendants-Be- 
spondents. 

The Judgment op the Court was as 
follows : — 

Mookbrjbe, J. — This is an appeal by 
the Plaintiff in a suit for declaration of 
title to a village called Udaipore in the 
District of Bankura. The Plaintiff and 
the Defendants are descended from a 
common ancestor, Jugal Kishore Sen Ukil, 
who had two sons, Eesab and Matiram. 
Eesab had three »}ds, Prasad, Sridhar 
and Nilmohan; Matiram also had three 
sons, Damodar, Srinivas and Adwaita. 
The I’laintiff represents the branch of 
Nilmohan. The first • Defendant is <he 
widow of Prankrishna, the descendant of 
Prasad. The second and third Defend- 
ants represent the branch of Srinivas, 
while the fourth, fifth and sixth Defend- 
ants represent that of Adwaita. The case 
the Plaintiff is that in the disputed 
property, which admittedly belonged to 
common ancestor, his share is one- 

« ’ (37) 17 C.L.J. so tmst 

(88) JW Had. L. J. 884 (I9I81. 

(84) I. L. B. 88 Bom. 647: •. 0. (t.Rom. L. B. 

476(1004). 

(44) [1917] Bat. 131 i 2 L. 3 . 881 (1917). 
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third, while the first Defendant owns 
one-twenty-fonrth and the remaining De- 
fendants'fifteen-twenty-fourth. The first 
Defendant asserts, on the other hand, that 
the share of the Plaintiff is one-fourth, 
her own share is one-fourth and that of 
the remaining Defendants one-half. The 
substantial controversy is between the 
Plaintiff and the first Defendant and the 
dispute reduces to the devolution of the 
share of Sridhar, which was inherited by 
his son Syam and then passed into tGo 
hands of Sahachari, the widow of Syam. 
According to the Plaintiff, this share, 
after the death of Sahachari, passed into 
the hands of his father Gopal (the son of 
Nilmohan) as the sole surviving rever- 
sioner at the time. According to the first' 
Defendant, that share was divided equally 
between the representatives of Prasad as 
well as Nilmohan. In these circum- 
stances, the Plaintiff instituted this .de- 
claratory suit, and, on* the allegation that 
he was in joint possession of the one-third 
share claimed by him, he did not seek 
consequential relief. The claim for de- 
claratory relief was resisted on the grounds, 
amongst others, that it was barred by 
limitation, and that oven if it was well- 
founded, in fact, the suit was not main- 
tainable under sec. 42 of the Specific Be- " 
lief Act inasmuch as the Plaintiff had 
omitted to claim further relief. The Sub- 
ordinate Judge found on the evidence that 
the shares of the Plaintiff was one-third 
as alleged by him, that he was in joint 
possession of that share and that the 
claim for declEHatory relief was not barred 
by limitation. The Subordinate Judge 
held, however, that the Plaintiff might 
have claimed further relief by way oi, 
partition, and in this view he dismisaed 
the suit. The Plaintiff has appetded 
against the decree and has assailed the 
reason assigned by the {ilonrt below for 
withholding the declaration justified by 
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the facts foond. The Eespondents have 
attempted to support the decree of the 
Subordinate Judge on the ground assign- 
ed by him, but they have further contend- 
ed that the Subordinate Judge came to 
an erroneous decision on the merits and 
should have held that the claim was 
barred by limitation, that the share of the 
Plaiptlff was not one-third but one-fourth , 
and that he was not in joint possession of 
the one-third share. The points in con- 
troversy between the parties have thus 
been all re-opened in this Court. 

The first point which requires examina- 
tion is the question of the extent of the 
share of the Plaintiff in the joint property ; 
the* solution depends upon the determina- 
tion of two factors, namely, the time of 
the death of Sahachari when the succes- 
sion opened out to the reversionary heirs 
of her husband and who were the persons 
alive at that time competent to take as 
such I'evei’sionary heirs. The Subordinate 
Judge has found that she died in 186‘2 and 
that the share of her husband thereupon 
passed to the father of the Plaintiff who 
was then alive, as the grand-father of the 
husband of the first Defendant had pre- 
viously died. We see no reason to doubt 
the correctness of the conclusion of the 
Subordinate Judge which is amply sup- 
ported by the* evidence on the record. 
The story that the share was allowed to 
be enjoyed by other members of the 
family,, although the father of the Plain- 
tiff became entitled thereto as rever- 
sionary hqir, is not . supported by any 
reliable evidence or intelligible hypothesis. 
As >a * last retort, it was argued in the 
Court below — and the argument has been 
re{Ktojie4 in this Court — that the title of 
the i^thW bf the Plaintiff was extinguish- 
ed- -.adverse .possession on the part of 
tbei^fisband of the first Defendant. The 
reqiltotto'’ totwhtiaj^ for. the tol^lilishment 
of ittte by advent possesion as 'between 


co^wners oft joint pro^ty have not, 
however, -been made 6ut. As has been 
frequently pointed out in recent years by 
the Judicial Committee^ for instance, by 
Loid^Macnaghten in Corea v. Appuhamy 
(1), by Lord Dunedin in Muttu Nayagan 
V. Brito (2), by Lord Buckmaster in 
Hardit v. Gurumukh (3) and by Viscount 
Cave in Varada Pillai v. Jeemrathnam- 
mal (4), the entry and possession of land 
by one co-owner wilf not be presumed to 
be adverse to the others -but will ordinarily 
be held to be for the benefit of all ; tho 
difference between the possession of a cb- 
owner and other cases is that acts, which 
if done by a stranger, would per se be a 
disseisin, are, in the case of tenancies in 
common, susceptible of explanation con- 
sistently with the real title ; acts of owner- 
ship are not, in tenancies in common, acts 
of disseisin ; the law will not presume that 
one tenant in common intends to oust 
another; the facts, if the contrary is 
asserted, must be notorious and the intent • 
must be established in proof. The posi- 
tion is now firmly settled that the posses- 
sion of one joint tenant is the possession 
of all and there can be no dispossession 
by one joint tenant, in the absence of an 
assertion of a hostile tiMe by him to the 
knowledge of the other joint tenants 
sought to be excluded from the joint ten- 
ancy. Balaram v. Syamacharan (5), 
Lokendth v. Chakestoar (6) and Narendra\‘ 
V. Jogendra (7). Tested in the light of • 
these principles, the case for acquisition 
of title by adverse possession completely 
breaks down. The Defendant has not 
adduced satisfactory evidence of exclusive' 

ID 11918] App. CMk 880. 

(8) (1918] App. Om. 898. 

(8) 88 0. L. 3. 437 rP. 0.)|(1918). 

(4) L. B. 46 1.’ A. 886 1 «. o. I. U U. 48 Mad. 

• 844| 84 0. W. H. 846 (1919*.; , 

(6) 84 0. W. N. 1067 (1920). 

(6) 80 0. W, XT, 61 U9U)l. ' , ; 

17) 80 d. Vi s; 1868 (1816). 
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possession ; on the other hand, the Plain-^ 
tiff- has ' proved that in one instance at 
least he succeeded in realising a decree 
from one Imam for an one-third share of 
the sum at which the latter had pur- 
chased a jungle belonging to all the co- 
sharers. No doubt, the evidence shews 
that - the husband of the first Defendant 
had asserted, from time to time, title to 
a larger share than he possessed, but such 
bare assertion could, tn no sense, be deem- 
ed to constitute ouster or disseisin. Tn 
our opinion, the 'Subordinate Judge has 
rightly held that the share of_the Plain- 
tiff amounted to one-third but such title 
was not extinguished by adverse posses- 
sion, and that he was in joint possession 
of- the disputed property to the extent of 
his share at the date of the institution of 
this suit. 

The second point which requires exa- 
mination is, whether the claim for decla- 
ratory relief is barred by limitation. It 
„wae pointed out in the case, of Mahaiarat 
V, Abdul Hamid (ft) that Art. ]'20 
of the schedule to the Indian Limi- 
tation Act is applicable to a suit 
for deolaratvon of title to immoveable 
property which must consequently be 
brought within six years from the date 
whsn the right to sue accrues. {Shyatm- 
nand Dfis v, Raj Narain Das (9)^ Kali v. 
Bkagaban (10), Tarak v. Syama (11) and 
' Kuloda Prosad v. Kali Das (12)].- It is 
plain that if there is a right to sue, it cannot 
be impossible to define when it originates, 
but. the answer obviously depends upon 
the- circumstanees* of each case. There 
has been some divergence of judicial opi- 
nion on the question, whether there may 
or may not be instances of successive 

(8) i c. L. la anoAj. 

‘ '4 o. L. J. S68 tnwet. 

S O) UnA. Cm. 810. 

. U SS Ind. Cm. sns. 

il9) I. li. K. 49 Cal. 539 (1914). 


accruals of causey of action for relief by 
way of declaration. Thus . it was ruled in 
Thirumala v. Ka^eswar (13), that when a 
Plaintiff brings a declaratory suit on the 
ground that the Defendant has denied his 
title, there is only one cause of action 
which accrues from the date of knowledge 
in the Plaintiff that the Defendant denied 
his title. This view was rested on the 
decisions in Akhar Khan v. Turahan (14) 
and Raja of Venkatagiri v. Isakapalli (15), 
which, it was explained, could not he re- 
conciled with the opinion expressed in 
Anantharazu v. Narayanarazu (16) and 
Sheopher v, Deonarayan (17). On 'thb 
other hand, the decision in A 2/a Jilai v. 
Umrab Husain (18) and Latafat v. Kali- 
ker (19), furnish instances where the 
{WBsibility of a fresh cause of action for 
declaratory relief is recognised, and the 
doctrine is broadly formulated that a 
Plaintiff seeking a declaration is entitled 
to sue upon each successive invasion of 
his right. Similar instances may be 
found in Jlahi v. Hamam (20), Skinner Vi 
Sankarlal (21),* Brij Bihari v. Sheo San- 
kar (22) and Ramji Ram v. Sadhu Saran 
(23). In the case before us, the Subordi- 
nate Judge has found that the cause of 
action arose in 1914, within six years 
before the date of the institution of the 
suit, when the first Defendant, in denial 
of the title of the Plaintiff, mortgaged . 
and sold shares in the disputed property 
in excess of her lawful interest therein. 

(15) [1914] Ifad. W. N. 197. 

(14) T. L. S. 91 All. 9 (1908). 

(16) I. L. XL 98 Mad. 410 (1809). 

(16) I. Ih B. 84 K«d. 893 (Ull). 

(17) 10 All. n. 413 (1919). 

(18) 1. L. X. 86 All. 4 9 (1814). . 

(IB) [1918] Fat.1996 ; 8 P. L. J. 861 (1918\ V 

(90) [1898] All.= W. N. 216. ' 

(91) I. L. B. S1[A11. Uhl-: a. oHt All. lu 

(1909). - 

(98) [191?] Pat, 108 j 8,P, I., J. 124(1^»;2.5 ‘ 

(98) 9P;l. J.403(l9m 
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Bat it has been contended on her behalf 
that a canse of action had arisen in *1898 
when her husband filed a written state- 
ment and gave his deposition in a suit in 
which he denied that the Plaintiff had 
one-third sbrnre and himself claimed a 
one-fourth share. The Subordinate Judge 
has held that these assertions, which 
were not accompanied or followed by an 
overt act, were not calculated to cast a 
cloud upon the title of the Plaintiff and 
did not accordingly give rise to a cause of 
action. This, in our opinion, is a reason- 
able view. But it is also clear that the 
present cause of action is entirely distinct 
from and is in no sense a continuation of a 
prior cause of action, even if it should be 
held that a cause of action did arise in 
1898. We accordingly affirm the con- 
clusion of the Subordinate Judge that the 
claim for declaratory relief is not barred 
by limitation. 

The third and final piont which re- 
quires consideration is, whether the suit 
has been rightly dismissed under the 
proviso to sec. 42 of the Specific Belief 
Act, which is in the following terms : — 

” Any person entitled to any legal 
character, or to any right as to any pro- 
perty, may institute a suit against any 
person denying, or interested to deny, his 
title to such character or right, and the 
Court may in its discretion make therein 
a declaration, that he is so entitled, and 
the Plaintiff need not in such suit ask for 
any farther relief. 

Provided that no Court shall make any 
such declaration where the Plaintiff, 
being able to seek further relief than a 
>Qere declaration of title, mnits to do so.” 

S. 

It was succsssfully contended in the 
Court below and the same view has been 
Reiterated in tiiis Com^ on behalf of the 
^eqioBdent that inamnueh as the Plain- 
^ hoolirffsVh wAtKBI ftrrdUr Clhin 


a mere declaration of title by way of 
partition, omission to do so must draw 
upon him the penalty of the, refusal of 
declamtion he seeks. In support of this 
view, reliance has been placed upon the 
decision of the Madras High Court m 
Suryanarayana v. Tammanna (24). In 
the case mentioned, ilr was ruled that a 
Plaintiff suing for a (declaration that pro- 
perty bequeathed by his father to the De- 
fendant was ancestral and that his father 
had.no power to bequeath it and that he 
was entitled to it by survivorship along 
with the Defendant, ought to pray for 
partition of the property even if it be in 
the possession of tenants. With regard 
to this decision, as also the two earlier 
cases of Sardar Singhp v. Ga^mpat Singhji 
(25) and Strinivasa Ayyangar v. Sirinwasa 
Swami (26), Sir Frederick T’ollock has 
remarked in his commentary on the Speci- 
fic Belief Act that they mark the extreme 
limits*of the application of the proviso to 
sec. 42. We are inclined to adopt the 
same view and it appears to us to be fairly 
clear that assuming that the Plaintiff was 
in possession in the ease of Suryanarayana 
V. Tammanna (24), that decision does not 
give due weight to the fundamental fact 
that the expression used by the legislature 
is, not “other relief” but “further, re- 
lief.” The further ^relief must . con- 
sequently be relief in relation to the legal 
character or right as to property which 
the Plaintiff is entitled to and whose 
title to such character or right the De- 
fendant denies or is interested in denying ; 
it must also be relief appropriate to and 
necessarily consequent on the right of 
title asserted. This view is supported by 
the decision in Aisa Siddika v. Bidhu 
Sekhar (27), whieb was recently followed 

fS4> 1. 1. B. 36 KsA. 60« (1301). 

(36) T. L. B. 14 Bom. 806 (IS89). 

«3) I. L. B. 16 Mad. SHI803). 

(3?) n 0. Ii, J. 80 (1913), 
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In Sivardmalinga v. Sabhdrathna (28). 
These cases emphasise the standpoint 
that a suit for a declaratory decree ought 
not to be dismissed on the ground «that it 
is barred by the proviso to sec. 42 of the 
Specific Belief Act, unless it is quite clear 
that the Plaintiff ought to seek further 
relief which he • has failed * to claim, 
although such relief flows directly and 
necessarily from the declaration sought 
for. Thus, when a person is out of pos- 
session of the land in respect of which he 
seeks to have his title declared, possession 
of the land in dispute is further con- 
sequential' relief appropriate to the decla- 
ration prayed for and should as a general 
rule be sougkt. Basavayya v. Abbas 
Saheh (29), Panga v. Umi (30) and Bama- 
stoatni v. Muniandi (31). This is mani- 
festly right on principle, for it would 
lead to multiplicity of litigation if the 
'Plaintiff were allowed to seek the full 
measure of relief piecemeal, namely, first, 
a declaration of title in a suit for declara- 
tory relief, and next, ejectment in a suit 
for recovery of possession. Oanpatgir v. 
Odnpatgir (32) and Ghohalinga v. Achiyar 
(33). The position, however, is different 
where the Plaintiff is in joint possession 
of joint property to the extent of the share 
claimed by him and is driven to ask for 
declaratory relief,, because the extent of 
his share is disputed by the co-owner. In 
a case of this description, it is difficult to 
appreciate on what principle the Plaintiff 
should be driyen to seek for partition as a 
consequential relief. One of the incidents 
of joint property is that it may be enjoyed, 
jointly; another incident is that its joint 

^^baracter is liable to be terminated. If 

\ 

(28) 86 Ifaa. L. 3 . 68* (1918). 

129) 1. L. B. 84 Uvd. 20 (1900). 

(80) 1. li. B. 24 Mad.!a7$'jl900). 

(81) 20 Mad. L. 3 . 709 (1910). 

(32) I. L. B. 3 Bom. 280 (1879). 

1831 t. U B. 1 Mad- 40 (1876). 


a co-owner is content to enjoy joint pro- 
perly as such, there is no rdason why he 
should be driven to seek for (»rtition, 
merely because his co-owner (diopses to 
dispute the extent of his share. The pro- 
viso to sec. 42 forbids a suit for a pure 
declaration without further relief, but 
it does not compel a Plaintiff to .sue for 
all the reliefs which could possibly be 
granted, or debar him from obtaining a 
relief which he wants unless at the same 
time he asks for a relief which he does 
not want. It may be that the Plaintiff 
requires nothing more than a mere de- 
claration and in those circumstances to re- 
fuse to make the decree asked for will be 
a denial of justice. Kunj Bihari v. 
Keshva Lai (34) and Chinuappa v. 
fhulsi (36). On this ground, it tias 
been maintained that if the Plain- 
tiff is only entitled to what is called con- 
structive possession by receipt of rent 
from the Defendants, a declaration of title 
is all he needs; Lake Nath v. Kesiab 
Ram (37), Satis v. Satya (38) and Faros- 
ram v. Bhimbai (39). Reference may 
in this connection be made to the decision 
in Velammam v. Vavamnial (40). There 
the Plaintiff, one of several sharers, sued 
to have it declared that a decree passed 
on a hypothecation made by his co-sharers 
did hot affect his share ; it was ruled,' not- 
withstanding the decision in Suryandra- 
yana v. Tammanna (24) that the .Plain- 
tiff need not ask for a general p^ition, 
even though he had impleaded those cb- 
sharers as Defendants. This is obviotta 
good sense, but' rather difibcult to radon- 

(24) I. L. i. 26 lts^ S04 (1901), ^ 

(84) I. n. B. 28 Bom. 667 : o. 6 B(mu Ih ' A 
476(1904). • 

(36) 16 Mad. L. X 899 <1981). . 

(86) T. L. B. 18 Old. 147 (18861. 

(87) I. L. B. 86 Cal. It (P. 0.) (1898), 

(86) 140.W.M.([ra(llu0). 

(39) 6 Bom. B: B.1i96 (1908). 

(40) 20 Mfd. h. X a«8 (1910). 
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cile with the opinion expressed io Gano- 
fati V. Butchu (41) on the authority of the 
earlier decisions in Chinna v. Burjya (42) 
and Subramaniya v. Padnianmva (43). 
The view that in cases of this description 
it is not obligatory upon the Plaintiff to 
ask for partition was however maintained 
^ Chamier, C. J., iu Asman Singh v. 
Tulsi Singh (44) which is consistent with 
the view indicated in Chinnammal v. 
Forado Rajulin (46). We hold accord- 
ingly that' where! as in the case before 
us,, the Plaintiff is in joint possession of. 
immoveable' property, whether such pos- 
session bo actual possession of his share 
of the whole or actual possession of a 
part coupled with constructive possession 
of the remainder, he is entitled to main- 
tain a suit for declaratory relief with a 
view to remove a cloud on his title created 
by the act of the Defendant disputing his 
share; in a suit so framed, declaration of 
title is all that the Plaintiff needs and he 
is consequently not called upon to ask for 
consequential relief b.y way of partition. 
The conclusion follows that the Subor- 
dinate J udge has erroneously held that the 
proviso to sec. 42 of the Specific Relief 
Act is a bar to the relief claimed by the 
Appellant. 

The result is that the appeal is allowed 
and the suit decreed with costs in both 
Courts payable by the first Defendant. 
The Plaintiff will have a declaration in 
terms of the first clause of his prayer in 
the plaint. 

, Buckland, j. — agree. 

J. N. B. Appeal allowed. 

( 41 ) so Had. L. 3. 169 ( 1910 '. 

(42) I. L. B. 6 Had. 186 (1882). 

(43) L Ih B. 10 Had. 367 (1896). 

( 44 ) C 1917 ] Fat. 181 ; 8 P. L. J. SSI ( 1917 ). 

(it; t. L. B. 16 Had. 807 ( 1892 ). 


Mookkbjbb, j. 
Buokland, j. 
1921, 

7, JFebruary. 
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Appbai. fboh Obiqihal Dbobbb 
No. 256 OF 1919. 

Fbosahna Euhab Boy, 
Plaintiff, Appellant, 

». 

Nibanfan Boy and 
on., Defendants, 
Bespondenis. 

Limitation Act {IX of 1908), ue. 19 , valid 
aehnoteledffment, wkat U—Endorumont m tht haei 
of a mortffoffe bond ttating only that a certain eum 
on account of the prindpal wac petid^ if is a valid 
acknowledgment saving limitation 

In a suit upon a mortgage bond, securing 
an advance of Us, 5,700, the question was 
whether an endorsement made on the 
back of the mortgage bond by the mort- 
gagor in the following terms Paid on 
account of the principal as per separate ac- 
counts lis, 1,751 only” was a valid 
acknowledgment within sec. 19 of the 
Limitation Act. 

Held — That the expression “ the prin- 
cipal ” must be taken to refer to the prin- 
cipal mentioned in the bond on the back 
whereof the endorsement was made. The 
examination of the bond shows that the 
principal advanced being Rs. 5,700, a 
payment of Rs. *1,751 on account of 
that principal cannot be taken to wipe 
out* the liability and therd was thus 
an acknowledgment of the right of the 
mortgagee to rScover whatever might he 
found to be due. Therefore, the endorse- 
ment constituted an acknowledgment with- 
in the meaning of fee, 19 and coneequently 
saved Umittition. . ' 

Shbabhan V. PiBHiNo (1) and Madhav* 
BAV' V. GuIiAbbhai (2) distinguished. 

Mabibah Sbi'b V. Sbth Buf Ceahd (5) 
referred to. 

(1) 6 B. n. B. 619 (1670). 

(9) I. L. B. 28 Bon. 177 (1398). 

(6) I. L. B. 88 Cal. 1047 1 1. a. 10 0. W. H. 

874 (P.C.) (1906), « 
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Thii' was an appeal against the decree 
of Babu Jagadisb Chandra Goswami, Sub- 
ordinate Judge, second Court of Zillah 
Chittagong, dated the 31st of May 1919. 

The facts of the case will appear from 
the judgment. 

Sir B. G. Mitter and Dr. Sarat Chandra 
Basak and. Bahus Chandra Sekhar^ Sen, 
Probhat Chandra. Dutt and Roma Prosad 
Mookerjee for the Appellant. 

B(Au 8 Bipin Behan Ghose, Probodh 
Kumar Doss, Paresh Ckundra Sen, Nri- 
p^ndra Nath Das and Surendra Nath' Bose 
for the Bespondents. 

The Judgment of the Coukt was as 
follows : — 

Mookerjee, J. — This is an appeal by 
the Plaintiff in a suit to enforce a mort- 
gage security executed on the 4th June 
1892 by three persons whose representa- 
tives are the Defendants in the action. 
The sum advanced was Rs. •'5., 700 an<l 
carried interest at the rate of Rs. 14 per 
mensem. The loan was repayable in two 
years. The present suit was instituted on 
the 4th June 1918, and consequently the 
que^ion of limitation arose for considera- 
tion. The Plaintiff rqlied upon sec. 19 vff 
the Indian Limitation Act and based his 
Contention pn an endorsement in thq fol- 
lowing terms, made on the back of the 
thortgage bond on the 2|th May 1906 by 
two of the mortgagors and the representa- 
tives of the third mortgagor : “ Paid on 
account of the principal as per separate 
accounts, rupees onet - thou^nd seven 
hundred fifty one onlyJ’ The Subordi- 
nate Judge has held that this did not con- 
stitute, a valid acknowledgment within the 
mei^^ of sec. 19 and that the suit is ac- 
OD^t^ly barred by limitation; On the 
,p3W»nt appeal, we have been invited to 
' 'consider one question only, namely, whe- 
ther the suit is or is not barred', by limi- 
tation. 


*- ‘ >! 

Sec. 19 provides that where before the 
expiration of the period prescribed for a 
suit or application in respect of any i&o- 
perty or right, an acknowledgment of 
liability in respect of such property or right 
has been made in writing signed by the 
party against whom such property or right 
is claimed or by some person through 
whom' he derives title or liability, a fresh 
period of limitation shall be computed 
from the time when the acknowledgment 
was so signed. The question for deteo- 
mination is, whether the endorsement con- 
stitutes an acknowledgment of the right 
claimed by the Plaintiff, namely, the right 
to recover his dues under the mortgage- 
bond. In the Court below reliance was 
placed on behalf of the Defendants upon 
the decision in Shearman v. Fleming (1), 
and in this Court the argument has beetl 
fortified by a reference to the decision hi 
Madhavrav v. Gulabbhai (2). On behalf 
of the Plaintiffs, on the other hand, re- 
ference has been made to the decision of 
the Madras High Court in Joganadha Sahu 
V. Rama Sahu (3) which follows the earlier 
decision in Visvanatha v. Sri Bam Chan- 
dra (4) based on the decision of the Judi- 
cial Committee in Maniram Seth v. Seth 
Bup Chand (5). Reference has also been 
made to three later decisions of the Maid- 
ras High Court in Ramakrishna'v. Venkata 
Subbiah (6), Pamuiapati Venkata 
Krishniah y. Kondamudi Subbarayuddu <7) 
and Beguna Nagendram Chetty v. Kuppu-, 
sami Aiyen (8). Whether a particular 
endorsement does or does not constitute qn 

(1) 5 B. L. B. 619 (1870). 

(2) T. L. R. 23 Bom. IW (18981 

(3) 17 Mad. L. T. 80 (1914). , 

(4) 17 Mad. L. T. 78 (1914). 

(6) I. L. B. 33 Oal. 1047; 8. 6. 10 0. W. N. 
874 (P. 0.) (1900). 

(•) 17 Mad. L. B, 139 (1914). .. 

(7) I. U B. 40 Mad. 608 1 (, Cr2 If. W. H. 286 

(1916). *• 

(5) 4)M> I- W. 148. 
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actoowledgment of the -right olaimed by 
th4 Plaintiff must obviously depend upon 
its terms, and no useful purpose can .be 
served by a meticulous examination of 
other endorsements made under different 
circumstances and expressed in different 
phraseology. We may point out, how- 
eve^, . that the decision in Shearman v. 
Fleming (1) is plainly of no assistance to 
the Defendants, because the terms of 
endorsement in that case, namely, " a 
remittance to old accounts *’ do not imply 
that when credit had been allowed for the 
sum remitted, any sum would remain due 
from the remitter. It may also be pointed 
out that the decision in Madhavrav v. 
Gulabhhai (2) merely shows that a pro- 
mise to pay, unaccompanied <by an acknow- 
ledgment of the existence of a debt, can- 
not save limitation. The endorsement 
which we are called upon to consider 
is in our opinion, sufficiently plain 
and admits of one interpretation only. 
No doubt it does not specify the 
principal sum due at j.he time of the 
endorsement; but, the expression “the 
principal ” must be taken to refer to the 
principal mentioned in the bond on the 
back whereof the endorsement was made. 
An examination of the bond then shows 
that the principal advanced was Es. 5,700. 
Consequently* a payment of Es, 1,751 on 
account of that principal cannot be taken 
to wipe out the liability and there was thus 
an acknowledgment of the right of the 
mortgagee to recover whatever balance 
sqlght be found to be due. In this connec- 
tion ‘reference may usefully be made to a, 
passage from the judgment of the Judicial 
Gonunittee in Maniram v. Seth Rup Chand 
(5) : “ In a case.of very great weight, the 
authority of which has never been called 

il> 6 B, Xi. B, ei9 (tSTOI. 

mi. Bwn. Y7T (ISSS). 

m I'lfcXtWCoI. KM?.: Is. c.10 Q, W. 


in question. Hellish, li. J., laid it down 
that an acknowledgment to take the case 
out of the statute of limitation must be 
either one from which an absolute promise 
tc^pay can be inferred, or secondly, mi un- 
conditional promise to pay the specific debt, 
or, thirdly, there must be conditional pro- 
mise tq pay the debt and evidence that the 
-condition has been performed." Then 
follows the important observation: "An 
unconditional promise has always been 
held to imply a promise to pay, because 
that is the natural inference, if- nothing 
is said to the contrary. It is what every* 
honest man would mean to do.” We feel 
no doubt whatever that the endorsement 
relied upon by the Plaintiff in the present 
case constituted an acknowledgment with- 
in the meaning of sec. 19 and that con- 
sequently the claim is not barred by limi- 
tation. 

The result is that this appeal is allowed, 
the decree of the Sulmrdinate Judge set 
aside and the case remitted to him for trial 
of such other questions as may be in con- 
troversy between the parties. The Plain- 
tiff is entitled to his costs in this Court as' 
also one-half of the costs (other than 
Court-fees) already inquired in the Court 
below. The costs of the trial after remand 
will be in the discretion of the Subordinate 
Judge.’ 

The Appellant will be entitled to a re- 
fund of the Court-fee paid on the memo- 
randum of appeal under sec. 13 of the 
Court Pees Act. - 

BuokiiAnd, J. — agree. 

J. N. E. Appeal allowed. 
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Appkal pbom Obdbb 
No. 133 OF 19?0. 

Chattvrjka, J. iMonsbi Md. Kazbmali 


and anr., Judgment- 
debtors, Appellants,* 
o. 

Munbbi Niamuddim 
Ahmid, Deoree-kolder, 
Respondent. 

Civil Prooedv/re Code (Act V of 1908) 'tec. ISO— 
“Amgnment” of hutineu within local limitt of 
one Subordinate Court to another by DUtrict Judge 
if “transfer” of buiineii—CivU Courts Act (Xlh 
of 1887), tee. IS (S). 


Cbotznbb, J. 

1921, 

Heard, 

3, August. 
Judgment, 

24, August. 


'A decree was -passed by the third 
Subordinate Judge’s Court m respect 
of a elatm the cause of action where- 
of arose within certain local limth. 
Subsequently the business arising within 
these limits was assigned to the fourth 
Subordinate Judge’s Court by the Dtstrict 
Judge under sec. 13 (^) of the Bengal and 
Assam Ciril Courts Act (XJI of 1387) , 

Held — That the fouith Subordinate 
Judge’s Court could not entertain an tp 
plication to exeeute the decree. 

An "assignment ” of business under 
see. 13 (2) of Act XII of 1887 is not the 
same thing as " transfer” of businai 
within the meaning of see. 150 of the Cwd 
Procedure Code. • 


This was an appeal preferred on the 
2drd April 1920 against a decree made By 
the Subordinate Judge, fourth Court of 
24-Pergannalis, dated the 16th April 1920. 


The material facts will appear from the 
judgment. 

Bahus Mohendra^ Nath Ray and San 
Seki^ Bose for the Appellants. 

JITk Af, S. M. Akram for the Respondent 


.. 

The Jj^DQMBNT OF THE OoDRT was as 
follows : — 

This appeal arises out of proceedings in 
execution of a decree for mmiey. The 


decree was passed by the 3rd Subordinate 
Judge’s Court 24-Fergannahs in respect^of 
a claim, the cause of action of whibh arose 
within Diamond Harbour. The previous 
application for execution of the decree 
was made in that Court, Subsequently, the 
business arising within ^he local limits of 
the Munsif of Diamond Harbour was as- 
signed to the 4th Subordinate Judge’s 
Court by the District Judge under sec.* 13 
(2) of the Bengal and Assam Civil Courts 
Act (Act XII of 1887). The present appli- 
cation for execution was made in the 4th 
Subordinate Judge’s Court, and a ques- 
tion was raised in the Court below whe- 
ther the latter Court had jurisdiction to 
execute it. The question was answered 
in the affirmative by the Court below. 
The judgment-debtors have appealed lo 
this Court, and it is contended on their 
behalf that under sec. 13 (2) of Act XII 
of 1887 the business is not transferred, but 
is merely assigned to the Subordinate 
Judges, so that the case does not come 
under sec. 150 of the (’ode, and thal even 
if it does, the provisions ot that section 
are subject to those of secs. P7 and 38 of 
the Code. 

Sec. 13 of Act XIT ot 1887 runs as 
follows : — 

(1) The local Government may by noti- 
fication in the official Gazette fix and 
alter the local limits of the jur'sd'ction of 
any Civil (3ourt under this Act. 

(2) If the same local jurisdiction is ac- 
signed to two or more Subordinate Judges 
or to two or more Munsif s, the District 
Judge may assign to each of them such 
Civil business cognizable by the Sub- 
ordinate Judge or Munsif as the case may 
be, subject to any general or special orders 
of the High Clourt as he thinks fit. * 

The effect of re-distribution of business 
by the District Judge under sec..<ld of Act 
XII of 1887, upon the power of the Court 
to execute decrees was cqnsidetud in soihe 
cases under Act XIV of 1889. tn the case 
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of KalipaM Mukerjee v. Dinomth Muker- 
jee (1) obtained a decree against B in 
the Court of the first Munsif of HowrSih. 
After the decree, the local area within 
which the cause of action arose and the 
judgment-debtor resided, was transferred 
fevjidently under sec, 13 of Act XIT of 
1887) fro;n the first to the second Munsif. 
On an application by A for the execution 
of his decree in the Court of the second 
Munsif ‘which, allowed execution, it was 
held that the Second Munsif had no juris- 
diction to entertain the application and 
allow execution, and that the application 
ought to have been made in the Court of 
the first Munsif which passed the decree. 
Similarly in the case of Bechu Koer v. 
Oolab Chand (2), it was held that the 
Court of Subordinate Judge which passed 
a decree is the only Court competent <o 
execute it, and that the Dislricl .Judge is 
not competent under sec. 1.3 (2) of Act 
XTT of 1887 to assign to them different 
areas so as to limit or define their respec- 
tive jurisdictions, the local limits of their 
jurisdiction being fixed by the local Gov- 
eiiunent under sec. 13 (J) of the Act. 

In' cases of transfer of local jurisdiction 
by order of the local Government, it has 
been held with reference to the provisions 
of sec. 649 of Act.XTV of 1882, that the 
application for execution of the decree may 
be made either to the Court which passed 
the decree, or to the Court to which the 
local jurisdiction has been transferred. See 
Ijatehman ^ande v. Madan Mohon (3), 
Jahat V. Kamini Debt (4) and Vdit 
Naraiit v'^ Mathura Prosad (6). 

The Court below relied upon the jiro- 
visions bS sec. 37 (6) and sec. 160 of the 
present Code. There were no provisions 
>11 r. u II. 916(1807). 
(DI.I(.B.97CWia78 (1899) 

(9) I. Zh B. 6 6|S (18|X». 

Ipi) 1. L. B, s8 oai. »s (ino). 

(art ii.xw d)it.D74i *. e, la o. w , m 


in the old Code corresponding to those of 
sec. 160 of the present Code. Sec. 160 
lays down “ save as otherwise provided 
where t^e business of any Court is trans- 
ferred to any other Court, the Court to 
which the business is so transferred shall 
have the same powers and shall perform 
the same dufies as those respectively con- 
feired and imposed by or under this Code 
upon the Court from vfhich the business 
was so transferred.” 

We think that an assignment of busi- 
ness under sec. 13 (2) of Act XII of 1887 
is not the same thing as transfer of busi- 
ness under sec. 160 of the Code and that 
being so the provisions of sec. 160 do not 
apply to the present case. 

In Aminuddin v. Atarmoni (6) there was 
no assignment of business by the Dis- 
lricl Judge under sec. 13 (2) of Act Xlt 
of 1887 as in the present. It was held in 
the circumstances of that case that the 
Subordinate .hidge’s Court so far as it re- 
lated to suits up to the value of Es. 2,000 
must be taken to have been' transferred to 
the second Munsif 's Comt, upon that 
Court being vested with powers to try 
suits up to Es. 2,000 in value which .evi- 
dently was conferred by thd local Govern- 
ment under sec. 19 (2) of Act XII of 1887. 
The questioh what effect the words “haye 
as otherwise provided” in the opening 
line of sec. 150 have upofl the power of the 
Court to which business is transferred, 
to execute decree passed by the Court from 
which the business is transferred, does not 
in the view, we take of this ense, arise for 
decision. 

The fourth Subordinate Judge’s Court 
did not pass the decree, nor was the decree 
sent to it for execution, and the 3rd Sub- 
ordinate Judge’s Court has not ceased to 
exist nor has ceased to have juri^ction 
to execute the decree. 

(6) T. I.. B. 47 QkU liOO: •. e. M 0, W. B 
808(1090). 
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We are accordingly of opinion that the 
fourth Subordinate Judge’s Court had no 
jurisdiclion.to entertain the applicaiion for 
execuilion of the decree passed by the 3rd 
Subordinate Judge’s Court in th'is case. 
The appeal is accordingly allowed, and the 
order of the Court below set aside. The 
application for execution of the decree will 
be retiwned to the decree-holder for pre- 
sentation to the jlroper Court. No order 
as to costs. Tjet the records be sent down 
at once. 

N. O. Appeal allowed. 


tRe shares of adult co-owners was sold goes 
to indicate the bon& fides of the transac- 
twft relating to the shares of the minors. 

This was an appeal against the decree 
of Babu Surendra Nath G-hosh, Subordi- 
nate Judge, 2nd Court of Zillah Tippera, 
dat -d the 31st of July 1913. 

The facts of the case will appear from 
the judgment. 

Dr. Sarat Chandra Basok and Babu 
Bepm Chandra Bose for the Appellants. 

Babu Jatindra Mohan Ghosh for the 
Respondents. 


[CIVIL.APPELLATE JDRISDIOTION.] 
AtTKAL VBOM OaiOlEAli Deobbk 

No. 449 OF 1913. 


Chotf, <J. 
Riohabdsoh, J. 
1916, 


' Dfah Khan and ors., 
Plaintiffs, Appellants, 
«• 

Sabat Obandba Db and 


14, July. I ors.. Defendants, 
Respondents. 

Oicardians nnd Ward* Act ( VIII of ISOO), »ee. HI 
(*) (a)- Condition precedent dietinguithed fiom con- 
dition rubtegttent— Condition nibeequent if citiatet 
a sale—i otift 6des of sale of minods property. 


1 conditmx, preredent, if not complied 
With, Vitiates a sale but not a amdition 
subfieqneiit. , 

Where the District Judge acting 
under the Guard’ans and Wards Ut em- 
powers the guardian to sell a propeitg of 
the minors for an alleged di bt of theirs 
and further diretts him to put in the bonds 
after these hate been satisfied and so en- 
dorsed bg the creditors, it docs not follow 
that noii-eomphanee with the latter direc- 
tion Vitiates the sale if aetuallg earned out 
and the vendee has all along been m pos- 
session of the purchased property. 

^<Where the same property is held partly 
by adult co-sharers and partly by imnors, 
jkei u^ry fact that the minors’ share was 
gold for a price a little ovgr fihgii for which 


The Judgment of the Coubt was as 
follows : — 

I’lijs is an appeal by the Plaintiffs 
whose suit has been dismissed by the 
Subordinate .Judge of Commilla. The 
Plaintiffs are Dyam and Abdul Hamid 
Bhnnia, who are in the position of 
champertors, and Romjan Banu, Anarjan 
and Mahabat Ali, children of one Aman- 
ulla. Amanulla died about 1893 leaving 
by his first* wife three children who had 
then attained their majority, and a widow 
.\ye8lia Bibi and tour minor children by 
lier. The majors were Syed Ali, Nayan 
Bibi and Meherjan Bibi, Defendants 
Nos. 7, 8 and 9. 

Ayesha Bibi is Defendant No. 6, Romjan 
Banu, Anarjan and Mohabat Ali are Plain- 
tiffs Nos. 3, 4 and 5 ; MulHckjau, the 
4th child of Amanulla by Ayesha Bibi, is 
Defendant No. 10. Defendants Nos. 1 to 
5 represent the firm of Khetra Mohatt’Dey 
and Co., who are said to have purchased 
from Ayesha Bibi towards the end ct 
April 1898 the shares of her four'kninw 
children in the howla of Amanulla. This 
suit is brought to recover from Defendants . 
Nos. 1 to 5 the seven annas fifteen gandas 
share of those childi«t^. B fiSbould be 
stated that ‘ Plaintiff 1 is t^eged to 
,have purchased tiw^inlerest ck Kull&skjapf 
and Plaintiff No, 9 that of 
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in the property in sait. Anar jai^ though 
she at first joined in the suit as a party 
Plaintiff, has now come to terms with De- 
fendants Nos. 1 to 5 and declines to prose- 
cute the suit or appeal any further. 

It appears that in 1898 there were nego- 
tiations for the sale of the howla of Aman- 
ulla by ‘his children to Khetra Mohan Dey 
and Co. The reasons ascribed for *he 
sale were that the lands were low lying, 
they were being encroached upon by the 
town and jetties of Ohandpur and were 
increasing in value as lands suitable t’or 
jute godowns but losing their value as 
mere cultivable lands. In February 
1898 the widow of Amanulla joined with 
his major children in executing a hayana- 
patra or agreement to sell to Khetra 
Mohan Dej- and Co. It was understood 
that for the sale of tlie shares of the 
minors, leave of the District .Judge would 
have to be obtained. That was no doul)t 
in the minds of the parties, when they 
entered into that agreement. On the 17th 
of February 1898 Ayesha Bibi put in a 
petition before the District Judge asking 
to be appointed guardian of her minor 
children. One paragraph in that petition 
says that it was necessary to sell certain 
properties to clear debts incurred by the 
father of the ‘minors. On 16th March 
1898 Ayesha Bibi, as one of the heirs of her 
husband, johred with the major children in 
trwsferring their 8 annas 4 gandas odd 
share to Krishna Chandra Dey for 
Bs. 3,809-11 (Ex. B (1). On 80th March 
1898 Ayesha Bibi was duly appointed 
guardian of the persons and property of 
her minor children, and thereupon on 2nd 
April 1896 she filed a petition Ex. C) for 
lepve to^ sell. On the same day the Dis- 
trict Jnfige sanctioned the sale of the pro- 
^rty provided the bonds, meaning the 
tlnree bon^, meptiofied in the petition 
'Ejr.* C, on which the efetate of Amanulla 
was atdl indebted, wdre produced before 


him endorsed as fully satisfied on 18th 
day of May 1898. The sanction having 
been given in that form another hobala 
was e](ecuted by Ayesha Bibi on behalf of 
her minor children conveying their 7 annas 
15 gds. odd share to Krishna Chandra Dey 
for a similar sum of Bs. 2,809 as. 11. 
This hohata does not bear any date but 
we find that the stamp was purchased on 
23rd April and the deed was registered on 
28th April, so that it roust have been exe- 
cuted within those six days. On the 18th 
May 1898 the bonds were not in fact pro- 
duced before the District Judge though 
he twice gave time for their production. On 
the 27th July the District Judge made' an 
order purporting to withdraw the condi- 
tional sanction of 2nd A]n-il 1898. The 
bonds as a matter of fact were never pro- 
duced before him, but three registered re- 
ceipts were put in on 27th June 1898 
which purported to be executed by the 
obligbes of those bonds staling that their * 
respective bonds had been duly paid and 
discharged. They are Exs. F, FI and 
Ex. (C). The sale had been carried into 
effect and possession given to Defendants 
Nos. 1 to 5, who have ever since been in 
possession of the land. 'Plaintiffs Nos. 1 
and 2 profess to have purchased the in- 
terests df Mullickjan Bibi and Bomjan 
Banu by two kobalas which the learned 
Subordinate Judge hhs found to be sham 
transactions and without consideration. 
On the strength of these alleged purchases 
they obtained the concurrence of the 
other three Plaintiffs 'and filed this suit 
on 2lBt April 1910. Thp suit is obviously 
a purely speculative one brought by 
Plaintiffs Nos, 1 and 2. Finding that the 
value of the property in the locality had 
materially increased since 1898 they pur- 
chased this litigation with a view of 
making some profit out of it. 

The only questjoh with which we noed 
deal is that of tKe sdle in 1898. The 
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learned Subordinate Judge has found that 
it was a perfectly good sale, that tlie in- 
terests of the minors passed and that tlu' 
sale cannot now be rescinded. ^ Tf the 
point be decided against the Plaintiffs it 
is obviously unnecessary to go into the 
fiirtlier question, which the learned Sub- 
ordinate Judge has also decided against 
them, namely, as to the validity of their 
own purchase from Mullickjan and Tlom- 
jan Banu. 

It has been argued that the sale in 189B 
by Ayesha was in some way or otlier a 
fraud upon the minors. We had some 
difficulty in ascertaining from the learned 
Vakil for the Appellants what was the 
'precise fraud which he now alleged. 
There is no doubt what was the fraud 
alleged in the plaint. But he slated here 
that the fraud of which he comiilained 
was that Syed Ali the elder brother of the 
minors misappropriated the money for 
which their shares in the propel ty had 
been sold. Of that there is no evidence 
at all upon the record, and it need hardly 
be stated that if that were the fraud 
alleged the cause of action would be totally 
different. The suit would not be againot 
Defendants Nob. 1 to 5 but against Syed 
Ali as having misappropriated the minor’s 
property. • 

It has been suggested that the sale by 
Ayesha Bibi was defective because it was 
made under a conditional order of the Dis- 
trict Judge and that the condition was 
not fulfilled. We agree with the learned 
Subordinate <Ju^ge in saying that the 
condition which the District Judge im- 
pqised was not a condition precedent 
affecting the sale but u condition siib- 
iwuent, imposed in order that he might 
aatisfy himself that Ayesha Bibi had pro- 
perly applied the money realised by the 
sale in the discharge of the minor’s debts. 
Had the learned District Judge imposed 
a condition such as tliat found in sec. 31, 


(3) (a]^f the Guardians and Wards Act 
(Aqt *ll of 1890) the sale could not 
have been completed without the sEmotion 
of the Court. He, however, did not do 
so, and we presume that he did not in- 
tend to do so. The condition which he 
imposed that the bonds should be sliown 
to him fully di charged would ‘not and 
could not affect the sale. It is obvions 
that the bonds could not be so produced 
before him until the sale had been com- 
pleted, the money had been paid, and the 
sale proceeds had been u^iplied in the dis- 
charge of the bonds. 

Then it has been said the debts alleged 
did not in fact exist and that there wfas 
no bond out-standiug against the estate of 
Amanulia for which the minors would 
have been liable. As to this we have no 
evidence on the record. The evidstice 
that we have points to the bonds liaving 
been in existence and we have the regis- 
tered receipts of the holders of these 
bonds that their debts had been discharg- 
ed. The District Judge must have satis- 
fied himself before granting the leave to 
sell that there were debts out-standing 
which had to be cleared off. 

Then it is iu*ged that the minors’ estate 
would not have been liable for tbe whole 
sum of Bs. 021 said to be duo upon those 
bonds, that they would be liable only in 
pioportiou to their share m Amanulla's 
property. This is perfectly true and 
must have been apparent to the District 
Judge when he granted the sanction. 
There is no reason to suppose that the 
number of heirs of Amanulia W|a coa^ 
cealed from him or that he was given to 
understand that the four minors wore the 
only surviving children. 

Then it has been suggested' timt the ’ 
sale was for an inadequi^ price and in 
support of this reference has been t°ade .& 
to the present prioes'said to be mlingifoB^j 
this and neighbouring property, Thw» '* 



vq«fr.3cxvi.i *mm in 


Dyam Khan v. Sarat Qhans&ha Db. 

appears to be no force ii^his argument. 
We think it is a veiy strong oircnmstance 
in favour- of the sale by the minors that 
the widow and major children of Aman- ♦ 
uUa were selling their shares at the very 
same time to the same people for a price 
much the same as was obtained for the 
luinors' shares. The price paid for the 
■ minors’ shares was indeed a little higher. 
This- seems to put beyond all doubt the 
question of the bonA fides of the sale in 
1698. 

It was alleged in the plaint that Defend- 
ants Nos. 1 to 5 were acting in some way 
in collusion with Syed Ali and his brothers- 
in-law Kai’im and Dengu Patai'i. Of this 
there is no evidence at all on ihe record, 
that can be believed. Jt is suggested that 
these persons were scheming in some way 
to defraud the minors. But this sale was 
duly carried out. The money was un- 
doubtedly received and it is in evidence 
that Ayesha Bibi applied some of the 
money in building apother bari to which 
she removed with her minor children. 

There is one other fact urged wdth re- 
gard to the sale that it has not been shown 
as alleged in Ayesha’s petition that the 
land was in fact, being washed away. 
•The Plaintiff No. 1, Diam Khan, admits' 
that there was some washing away by the 
khal. That, however, though given as a 
reason for the sale, coul^ not be sm essen- 
tial condition for the sale. 

The last point is whether the sale in 
16^ which was carried through with the 
leavq pf the Court was a proper sale at a 
fair price. There is no doubt upon the. 
evidence on the record tliat it was. 

".W^a acoordingly agree witli Uie Sub- 
ii^diiute dudge in holding that the transfer 
pi^i;^! Defendants in 1896 . was 
bih^g on the mhuns whose 
thps ti^wsferred. It is un- 
-^Ue^of 'the 


The result is that' this appeal must be 
dismissed with costs. Hearing fee Bs. 

8. C. C. Appeal ^missed. 

[PBIVT OOVNOIL.] 
r Appeal fbou Bqhbat.} 

^ Sitabah Bbaubao 
Deshmdep, since de> 
ceased (now reiure* 
Viscount Halpanb. sented by Kashioath 
Lobo Atkinson. Sitaram' Deshmukh 
Sib John Edge. j. and ors.), and (ns-, 
1921, Appellants, 

Heard, 6, May. v. > 

Judgment, 9, May. Stbd Jiaul Hasan 
Khan, Step Sibaavl^ 
Uasan Kban-^ 
Respondent. 

Pre-emption— Propertif owned bp JfoAomedane — 
Sale bp a co-tkarer to a Hindu, on the aeiumption 
that other eo-eharere were to have the right to pre- 
empt— llight of pre-emption of latter— Vendor 
map preecribe epeci >l conditione not imposed bp law 
—Agreement of tede understood bp parties as emd ‘ 
represented to be sale— Accrual of right of pre- 
emption— Transfer of Properip Act (IV of 188 S) 
sec. Sib, if determines date of sale. 

Where in properly ' atoned by Maho~ 
paedans, co-owner^ entitled to' a fourth 
share agreed to seU their share to certain 
persons who were Hindus^ and in pur- 
suance of the agreement, the pekdors inti- 
mated to the remaining co-sharer that 
they had sold iheir shairc as aforesaid and 
gave the latter- two days’ time within 
which to exercise his right of pre-emp- 
tion: . . , . 

Held — That as aU the parties had con- 
sidered that there was a law .of pre-emp- 
tion which applied- between (he vendors 
ami their m-sharer and that it, was appli-. 
cable to the purefutfe^s, wjkp too^hai 
' assented to that- view,,it.w(u nett necessary. 
. ip fftere^WM a local, 

t<m of prprempt^ or joAstfesr tt couli is 

" pUro}mi^i:y- K V’ '■ ’• ' ' 



THE OAIiCU^A 'WEBKLY NOTtiS. 


[VOL. XXVI 


Sit 

StTARAM BHAURAO DESHMUKH V. SXBD JiAUIi HASAN EHAN« 


That the general la to of pre-empUon 
•l)Hng what the parties lontemplated as 
applying to the case, it was not* open to 
the vendors to impose eomlitions othei 
than those prescribed by that law fdr the 
. exercise of the option of pre-emption. 

That the vendors and the vendees hgvintj 
'regarded the sale as complete at the dale 
of the agreement, that was the date with 
reference to which the requisite religious 
or other Jormalities had to he performed. 

Jadu Lal Sahu V . Janki Koeb re- 
ferred to. 

The Transfer of Property Act was ml 
intended to alter directly or indirectly the 
Mahomedan law of pre-emption as it pre- 
viously existed. 

Brgam V . Mohamaiau Yakiu (- 2 ) ap- 
proved. 

Appeal from a decree, dated Ctli 
February 19J7, of the High Court it 
Fotubay, affirming a decree, dated the tth 
December 19LU of the \dditionaI First 
Clasa Subordiaate Judge at Thana. 

The facts of tlie case sufficiently appear 
from the judgment. 

Sir G. It. Lotondes, K. 0. twith Mr, J 
M. Parikh) for the Appellants. — The 
question is, is the lay of Mahomedan pre- 
emption part of the law of Bombay. tii 
Madras it does not apply, fn PiTnjal) 
and Oudli, it applies bv 'statute. Boiuha.v 
has not yet decided on this. I say Moha- 
medan law of pre-emption does not applj . 
'Again among the Hanafi sect this right is 
a personal right and so the right dies with 
1- irn . The other bide contended (hat uc 
was a Shafi. The District Judge found 
he was a Hanafi. The ease was abated 
But '#e High Court held thal the man 
WHS a Hanafi but Ihev would revive (In 
iaw of pre-eibption in favour of the heir 
and they sent it to the District Court to 

(t) I. lb B. 36 (M. 676 <1008'. 

(3) 1, U B. U All. 9ii If. B,» (ISOA). 


tary it on the general questions of Maho- 
medan law. 

pjoRD HAriDANE.- -Refers to jus ad quod 
teriium.] 

(Tjord Atkinson. — ^In the deed you 
provide for pre-emption.] 

If the uncle was willing to purchase 
we were willing to let him have it on our 
own condition. The suit is filed not on 
contract at all but on Mahomedan law. 

[Lord HAiiD.tNM. — Is sec. 64, Transfer 
of Property Act, different from English 
law? Do rights acquired under a con- 
tract to purchase in English law differ 
lioni those under Hindu law?] 

Jadti Lal Sahu v. Janld Koer (1) is 
aulliority and defines rights under a right 
to pre-emption, at p. 597. 

Mahomedan law is applicable to In- 
(h.i only so fur as statute has laid it dowm. 
The only other instances are a few under 
I he rule of equity and good conscience. 
Vou cannot have a title under Moham- 
medan law till the conveyance is complet- 
ed and the vendor must have divested 
liiinsclf of all his rights. The riglit of 
pre-emption is an infirmity attached to 
the title or something which comes in only 
later. 

Farman Khan v. Bhurat Chandra (3). 

rSiB John Edge.— -We decided, I be- 
lieve in Begam v. Mohammad Yakub (2), 
that the Transfer of Property Act did not 
apply to pre-emption under Mahomedan 
law.] 

This point in Jadu Lal Sahu -v. Janki 
hoer (1) was not argued before the Wty 
Council. If your Ixirdships hold that I 
gave an option on this under the Maho- 
medan laiw to the vendee, then I cannot 
get beyond this. 'I’hc case in Bombay 
iiolda that Mahomedan law is overraled 
by the Transfer ot Property Aet. * 

tl) B. 86 Ool. 676 (1W8). 

(» I. L. B. 16 An. 8M (B. BfiflSM). 

(8) 18 W. R. ^1 at p. 88 (7. B.) (18601. 
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Mahomed Beg Amir Beg v. Narayan emption. The caee was heard before the 


Meghaji (4). 

This right of pre-emption exists, how- 
ever, in certain parts of Bombay by cus- 
tom. 

Mr. Parihh . — Even under Mahomedan 
law there was no complete sale. 
Jadu Lai Sahu v. Janki Koer (1) holds 
that even if the vendor says it is sold jt 
must be confirmed by outside evidence. 

Under Mahomedan law no sale 's 
complete unless the purchase-money is 
paid and possession is transferred. “ In- 
tention ” alohe is insufficient. What has 
happened here is only a contract of sale 
and is not a complete sale under the 
Mahomedan law, Begam v. Mohammad 
Yakub (2). 

Mr, Tj. DeOruyther, K. C. and Mr. 
liaikcM for (he Respondent were not called 
upon to reply. 

Their Lordships’ ,1 1 domunt was deli- 
vered by 

VisooiTNT Haluwb. — T n this ease seve- 
ral pcjints ha^e been referred to in the 
course of the argument which, if they 
arose, would be of great imi)ortance ; but 
in the view their Lordships take, these 
points do not arise, and thev therefore 
find themselves in a position to intimate 
at once Uie adviee which they will tender 
to His Majesty. 

The suit in which the question arises 
was brought by the original Plaintiff, who 
was the father of the present Respondent, 
'*(. admini trator, to recover from the Ap- 
pellants a quarter undivided share in two 
'villages, on the ground that the original 
Plaintiff was entitled to a right of pre- 
emption in regard to them under Moham- 
mbfian law. The question is whether the 
original Plaintiff had such a right of pre- 

'' (1) T. I»,R.MO»l.fi9S(1<iniU. 

' ^ i,«u % naan, saa (f. p.) (isoAt 

, T U 11,40 Bom. 


Additional Subordinate .Judge at Thana, 
and it went to the High Court at Bombay 
on appeal. It came before the Additional 
* Subordinate Judge and before the High 
Court on various interlocutory points, but 
finally a decision was given on the issue 
defined by the Subordinate Judge, and 
that decision was affirmed by the High 
Coiu’t on somewhat different grounds, 
which are sufficient, in their Lordships’ 
opinion, to dispose of the merits of the 
case. 

The original Plaintiff, who is now dead, 
was in the middle of October 1908, en- 
titled, as co-sharer with his nephew, to 
the two villages. The original Plaintiff 
had an undivided threee-fourths’ share, 
and the nephew had (he remaining un- 
divided quarter. On the 14th October 
1908, the nephew sold to the present Ap- 
pellants, w'ho are Hindus. The docu- 
ment is called by the parties a deed of 
agreement of sale, and it states thal the 
nephew being the owner of the fourth 
share in the two villages, certain persons, 
including the Appellants, have agreed to 
purchase the same • for Es. 29,999, 
Rs. 1,000 paid down, and the remainder 
payable in two 'quick instalments, and 
that there was to be a pukka deed of sale, 
which it was obviously * contemplated 
would be registered. Then Itey say this, 
which is important : — 

“ You ” (that is, the nephew) ** should 
also give us a copy of the notice which you 
have to-day given to the owner of the three- 
fourths’ share, a&d ^ receipt of the notice 
which he will receive on the day of the 
sale deed.” 

And a little farther on : — 

If the owner of the three-fourths’ share 
is willing to purchase your siud share, and 
if you and he agree to purchase, you should 
inunediately return to us the rupees whi<di 
you have received from us." 

!Chat is an important document, beoante 



fVoi.. x^vi: 

SitABAM Bbaubao I^bIh^KB V. SttS) JiAtij HasAin Kbaj}. 


it only lhat tHe parties eoft- 

sider^ 'mat they hid a nil preliminary 
'deed at contract of sale^ to be carried out, 
no doubt, by a pukka deed to be registered 
aft^warde, but ihey knew that under 
l^atever was the Jaw, the uncle might 
iSkVe a right of pre-emption under Moham- 
medan law or under some other law,^and 
the whole transaction was made subject 
to the exercise by the unci# of that right. 
That they knew this is plain from the 
document itself, and contemporaneously 
with it there was a letter written by the 
nephew to the uncle, also on the 14th 
October 1908, which is in these terms : — 

My dear Uncle, I beg to intimate that 
I have this day sold my one-quarter share 
in the villages of Wahal and Patadhi, for 
a sum of Rs. 29.999, to — the first Appel- 
lant and his brothers. As you aie an 
Inamdar of the throe^'tourihs’ share in the 
said villages I give you this notice that if 
you are desirous of purchasing the said 
villages for the sum aforesaid, you will be 
good enough to send me a cheque for the 
amount, nz , Rs. 29,999, by return of post, 
and in the eyent of your not repl.ving to this, 
or paying the money within two days after 
receipt hereof, I sljaJll, without any further 
intimation to you, close the bargain and 
obtain the sale proceeds^’' 

The effect of that, which was obviousU 
the docnmenjj which the Appellanls con- 
templated should be sent, appears to their 
Lordships to be a recognition that the 
uncle had a right of purchase as prc- 
emptor under the law which was treated 
as applying. It is far from clear tliat 
that were true the n^hew had the right 
to say : “ If you do not reply to this letter 
or pay off the money within two days 
after rece^l^t hereof, I will close the bar- 
gain and obtain the sale proceeds.” On 
the oQntrgry, the effect of the document 
is an iptlifiation, an admission, that there 
is a faw of pre-emption which is ddubtless, 
from the way m which it is referred to, a 
general law, and that the uncle holds 


under that general law. It is therefore 
to the general law that reference ha^ to 
be made to see what these rights were. 
The uncle took the view, which indeed 
it the Idler addressed to him were true 
he )'a« enlilled to lake, that there had 
been a sale. The letter says: “I have 
this dav sold my one-(|uarter share.’’ 
The uncle thereupon performed the cere 
monies — there are concurrent findings 
that the ceremonies were fully performed 
— and asserted his rights. He died, and 
wHimately an administrator was appoint- 
ed in whom his right, such as it was, was 
treated by the Courts below as having 
vested, the reason being this : that it was 
not a case of an unexercised option which 
was said to have passed to the adminis- 
tiator, but an option which the uncle In 
In’s liletime had actually exercised, because 
the uncle, almost immediately upon the 
17th Oelober 1008, gave through his 
, solicitor a formal notice to the vendor, de- 
claring hjs intention to exercise his r^ht 
of pre-emption and asking for the address 
of the purchaser and inspection of the 
deeds. The nephew, taking the view 
that the uncle had not complied with the 
terms of his — ^the nephew’s — letter with- 
in two days after receipt thereof, and that 
he bad lost his rights, w’^ent on with the 
transaction. Whether he was within the 
time or not is not clear, be(*ause there is 
some evidence lhat the letter of the 14th 
October 1908, was not received until the 
atternoon of the 16th, and two days from 
the date of the receipt thereof, which was 
the expression used in the letter of the 
14th, would not be until the I7th, and tb<f 
letter of explanation is dated the 
October. However, it is not necessary to 
go into that, because if the view suggest- 
ed is the correct one, the rights of the 
parties would be goverjied» not by the 
mere terms of the letter/ bht by gene- 
ral law. ' ‘ 
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The uncle haviBg died, his administra* 
tor brings the anit to recover the land. 
The nephew had parted with it. to the 
Hindus, assuring them that their right 
was a right that was incontestable, inas- 
much as the uncle had not come forward 
within the time stipulated, and that they 
could safely complete, which they did, 
and ultimately a sale deed to them was 
registered. The proceedings are proceed- 
ings on the part of the lepresentative of 
the nncle to get the land back. The 
learned Subordinate Judge who decided in 
favour of the Bespondent did so on a 
variety of grounds, but when the case 
came to the High Court, the learned 
Judges there thought that it was not 
necessary to go into the question whether 
there was a local custom of pre-emption, 
or whether, if there was, it could be en- 
forced by a Mohammedan entitled to it 
againsl a Hindu puichaser, which was 
another important point made in the ca’^e, 
the Appellants being Hindus, or whether, 
if there was a mere right, of pre-emption, 
it could be enforced against a purchaser 
with notice of it, because they said the 
simple and obvious way of dealing with 
the matter was that all the parties had 
considered that there was a law of pre- 
emption which applied between the ven- 
*dor and his co-sharer and that it was ap- 
plicable to the purchaser, and that the 
Appellants had, in effect, assented to that 
view. Upon the question when the sale 
had taken place, which was material, in- 
lM3mneb'<-as it was with tegard to that date 
ll^^t the question of whether the requisite 
^nSigious and other formalities had been 
|)erformed at the proper time must be 
determined, they thought they ought to 
Idok to what the parties represmited to 
each- other, and they followed a decision 
of the Oalcutta tiigh Court in a case of 
Jadu Lai Sahu v. Jenkf Xqer (1). In 
(1) 1, It. Bft (7. 9.) fim 


that case there wal^ qujfetaon ae fllkhei 
ther there had •been sal# for the j^i^se 
of detwmining the application of the 
Mahommedan principle of pre-emption, 
aud«tbe learned Judges wEo decided it ^ 
laid down that the real solution was to be 
found in determining in each case wfaat 
was the intention of the parties. In the 
case before them they thought there was 
no doubt that the yendor and vendee did ' 
not regard the sale as a complete sale until 
the price had been paid and the deed ca- 
gigtered. 

In the present case their Lordships 
agree with the learned Judges in the 
i^mbay High Court in thinking that the 
parties represented a full sale as having 
taken place on the 14th October 1908, 
sufficient to justify the uncle in proceed- 
ing at once to the ceremonies, and treali- 
ing that as the crucial time. The view 
taken by the High Court is consistent 
with what was said in the case of Begam 
V. 'Mohmimad Yakub (2). The Chief 
Justice, Sir John Edge, there observes, at 
page S61, in connection with the question 
whether the Transfer of Property Act, 
which required registration*, had altered 
the principle of the Mohammedan law, 
which determined what was a sale for the 
purposes of the date in reference to which 
the ceremonies should be performed : — 

" 1 cannot think that it was the intention 
of the Legislature, id passing Act No. IT 
of 1882” (the Transfer of Property Act), 

to alter directly or indirectly the 
Mahommedan law of pre-emption as it ex- 
isted and was understood i^r centuries prior 
to the passing of Act No. IV of 1882.” 

That at all events is in harmony wM 
the oonolnsion come to by the High 
Court at Bombay. The conclusion is, 
that yon are to kxdc at the intention of the 
purtiea in dstormining what system of 
ItMT wee to be taken as applying and what 
waa to be token to ba the date of tl^e sate 
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trim Reference to which the oeYeihoiiies 
•v^re’ performed." That view & expressed 
at length in the judgment oi the High 
<}duri, and their Lordships agree with it. 
If that view is right, as their Lordthips 
^ink it is, it disposes of the whole of the 
iBohtroversy in this case, with the result 
that the appeal fails and' must be dis* 
missed with costs, and their Lordships 
will therefore humblje advise His Majesty 
accordingly. 

Solicitor : Mr, Edward Dalga'do for the 
Appellants. 

Solicitors : Me$sr8. T. L. Wilson d Co. 
for the Bespondent. 

E. M. P. 

PRIVT COUNCIL. 

[Afpbal'fbom the Judicial Cohiossioneb, 
Oentbal^Pbovinoes.] 

Lord Buckhasteb. ' 

Lord Dunedin. Bana Mahatab 
Lobd Shaw. Singh, since deceased, 

Sib.JohniEdge. (now represented by 

Mb. Aheeb All I Bana Sueonath 
1921, SiNOH) Appellant, 

Heard, 7, 8 and «. 

10, February, Badan Singh, and 
Judgment, ors.. Respondents. 

21, April.J ^ 

Hindulaw— Family custom — Migration of family 
carrying cfottom of yrimt^eni^are-^Ciutom if nece- 
uaarily cecues vritk the ceeeer of office. 

In a suit for partition of family pro- 
perties. the prirmpal Defendant claimed 
that succession in the farnily was govern- 
, ed by the rule of primogeniture, the pro- 
perties being in consequence impartible 
and as such belonging exclusively lo him 
\0; the holder of the gaddi atid the title of 
\^ana. It' was nob disputed that the 
fam^ to which the parUes^’ belonged 
were Ohohan Itajpoots who had, migrated 
fromdheir original homes iritd Nimar 
District in the Central Pfoyii^^: 


Held— T/wf the presumptUM was tJidt 
they carried with them to their new 
homes, the customs and institutions to 
which they were subject in the land "of 
their birth. 

That the evidence showed that the cus- 
tom of primogeniture which the family 
brought with them continued to govern 
the family under the Mahomedan, the 
Marhdtta and the British rules up to 
the present time, and that the existence 
of the family as an entity through so 
many centuries was mainly owing to this 
custom, and the theory favoured in the 
Judicial Commissioner’s Court that after 
the head of the family eeased to' he the 
holder of a hereditary fiscal office, the 
junior members must naturally assert 
themselves as share-holders according to 
the Ordinary Hindu law which in con- 
sequence would displace the custom was 
based on a pridri reasoning of a specula- 
tive character. 

The mere cessation of services to which 
watan lands are attached which are by 
custom impartible does not ordinarily de- 
stroy that custom. 

Bahbao n. Yeshvantbao (1) approved. 

This was an appeal from a decision of 
the Court of the Judicial Commissioner, 
Central Provinces. *' 

The facts of the case will appear sufK* 
ciontly from the judgment. 

Sir Erie Bichgrd, K, C. (with Mr. • 
E. B. Bailees) for the Appellant.— rThe 
early history of the custom of primogeni- 
tui^ . amongst Eaj^ots in this pinyince^ 
is given in Boo Kishore , Singh v.,Jlfjiii^ - 
mOit Gahenabai (2) by Lord Ati^ineph, 
See also Captain Forsyth’s Bepqti, eec8> 
34, 38 and 111.. ]^fere]:u^B.t to thje . 
family occur at sebs. 'llT, , i3§, 241 aipi,; 
269. I want to estpibli^^^t th,e old 

' j:'"''’'' . ' . - i'. 

<1) I. L. B. 10 BoiA^ 82^:11886). v ; 

(2) 28:0. W. N. 801 (W»l, ' 
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Bana Mabatab Singh v. Bahan- 

system of. iiupartibility has not been 
changed. 

[Loud Shaw. — ^That decision . estab* 
lishes. that the discontinuance of the 
i-easons for the existence of a custom does 
not alter the character of impartibility 
once it has been firmly established.] 

The Judicial Commissioner says that 
this family is similar to the one treated 
as impartible in this Board’s judgment. 

There is this ancient custom of im> 
partibility and as for as pedigree goes this 
is kept up. Property, has always been 
with the eldest son. 

Mr, Bailees following : — 

Todd’s Eajasthan (1829), Vol. 11, 
p, 307. Primogeniture prevails in all 
Bajpoot families. Also Todd, Vol. I, 
p. 117. Forsyth, secs. Ill, 118, 119, 33, 
43, 59, 113, 128 and 111. There was 
sub-infeudation to members of the 
family. Pratapsing Shiosing v. Agar- 
singhji Raising (3). Since Rani Sartaj 
Kuari v. Deoraj Kuari (4), the Board has 
ti'eated tffese families ag joint though 
there was a custom preventing partition. 

Mr. L. DeGruyiher, K. G. (with Mr. 
J. M. Parikh) for the Eesjwndents. — Cites 
Forsyth, sec. 119, ItTahomedans recog- 
nised them as collectors of revenue only 
and not as Zamindars. The grants were of 
jagirs only, a Tight to take the revenue 
and not the land. The sanad is a grant 
of . pension and the second sanad is a 
grant of jagir of the revenue. A custom 
must be shewn affecting the whole estate. 
Thi4 is the custom alleged ; while on the 
evidence certain villages have not so des- 
cended. The pension from the Govern.- 
ment is on a totally different footing. 
The mens fact that certain villages are 
held by the Baj does not make them im- 

. ^ t A. 07 ; c, 84 0. W. N. 67 
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p^tible. Impartibility .must be proved 
with regard to every village. Forsyth, 
p... 182, sec. 241 and p. 135., 

.The holder of a raj may be able to 
throw self-acquired property into the im- 
partible estate. Here there is no raj. 
Therefore family onstom.must be proved. 
Evidence of custom has failed, because it 
is not the sort of evidence that affects this 
class, of property., Forsyth, sec. 269.' 
As regards the two jagirs, they were part 
and parcel of the office. Three - villages 
wpre originally so held. There is no 
doubt also that what these persons held 
was the irevenue. The lands were settled 
under the settlement, rules, while a sanad 
was given for the revenue. Srimanta 
Baju Yarlagaddu v. Srimanta Raja Yarla- 
gadda Durga (5). 

See Mayhe’s Hindu Law, sec. 469, 
Forsyth, sec. 119. » 

These persons were the watun-dars 
(office-holders) of the parganas. When 
the ’partition was made in 1844, he un- 
doubtedly held the office. Each of the 
three brothers was to stand in exactly on 
the same footing as regards the zeerats, 
etc. There is no doubt as fo a partition 
in 1844. 

The settlement officer says, in 1864 
sanads were granted to certain members 
of the. family because they were found 
to be in fact share-holders by the settle- 
ment officers. 

In 1892, Mahatab Sing says, they 
were a joint -family. Forsyth, sec. 270. 

Gazetteer of the District, of l^imar, 
p. 176, sec. 2091 The * Beport of the 
Land Settlement Bevenue of the District, 
of Kimmr (1895-1899), secs. 42 and 113. 
Bamakanta v. Shyamanand (6). 

Sk Erie Richards 

[Mr. Amrbb Ar refers to the case in 

’ " (6) h. R, IT T. A. 184 (1890). 

“ (6) Ib.E. $6 1; A*,, 401 «. o. t L B. 86 Osl • 
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'Rahrwo v. Yeshvariirao (1) about ""wxiitan 

property.] • ’ ; ’ 

The question of the two villages being 
Held differently was never raided by the 
PlaintiflF. Forsyth, secs. 34 and 69 (sfecs. 
68 and 69). District Gazetteer of Nimar 
(1908), p. 87, sec. 97. ‘Forsyth, sec. 133 
(p. 68), secs. 134, 135 and 166 (p.^ 141). 

In 1844 there was no real partition as 
in that case shares ^should have been 
equal. In 1866 (in the settlement) we 
find the eldest son is in possession of more 
than his proportionate share. There .is 
an instance of one claiming merely main- 
tenance without partition. Forsyth, sec. 
269. Ramakanta v. Shyamanand (6) 
does not bear on this. 


now dwindled fo Iwo revenue-free or 
mudfi villages, Nadia and Pangra, two 
revenue-paying or malgumi villages, 
Peplod and Jirvan, and certain zirat and 
sir lands. The Plaintiff, Badan Singh, 
who is the younger brother of the prin- 
cipal and contesting Defendant, Mahatab 
Singh, alleges that upon the death of 
their father Dmed Singh in 1892, he along 
with Mahatab and another brother Nirbhe 
Singh, who has since died, became en- 
titled upon partition, as members of a 
joint Hindu family, each to a one-* third 
share in the family property. He further 
alleged that his cause of action arose 
when he was ousted from joint possession 
in 1909, the Defendant having turned him 


Their Lordships’ Judgment was deli- 
vered by 

Mr. Ameer Anrt — This is an appeal 
from a judgment and decree of the Court 
of the Judicial C .mmissioner of the Cen- 
tral Provinces bearing date the 19<h of 
April 1917, which, reversing the order of 
the District Judge of Nimar on the preli- 
minary issue on which he had disposed of 
the suit, remanded the case for a farther 
decision upon th^ merits. The present 
appeal to this Board is from that remand 
order. .The facts of the suit have been 
set out at considerable length in the 
judgments of the tjvo Courts in India. 
Their Lordships are^thus relieved of the 
necessity of dealing them at any 

length. " 

The parties to ih'^e: action, excepting the 
" second Plaintiff, aye members of an old 
Eajpoot family s|ttled in the District of 
l^mar for severit centuries. Their pos- 
."^sions, which the Judicial Commis- 
Inoners not without reason think must 
have b^n nt one time considerable, have 

(IV.T. L. n. 10 Bom. 83^ (tASSl. ’ 

(«) L. B. 90 I- A. 48i 8. 0. I.' 36 Cal. 

BOO: 13 0.Vr.N.681 (tobOiv 


out of the family dwelling-house. He 
accordingly sued for a decree for partition 
and for possession of his share. The 
second Plaintiff, who is the clerk of the 
pleader in the ■ action and is admittedly 
financing the litigation, is the assignee 
from Badan Singh of a 4-anna share in 
the revenue-free villages, the most valu- 
able .part of the family property. 

The suit was filed on the 20th Septem- 
ber 1910, and the sons of Nirbhe Singh 
were made parties, as representing that 
branch of the family. The Defendant 
Mahatab, whilst admitting that the pro- 
perties were ancestral, dented the right of 
the Plaintiff to obtain a partition. He 
alleged that by the custom that had pre- 
vailed in the family from time immemorial 
the property devolved on a single heir by 
the rble of lineal primogeniture, who alnne 
was entitled to the gaddi «nd to the ^tkle 
of Bana which had existed in the. let^ily 
“ from the time of Gourishiih Badehah/’ 
He further alleged that by the^oliistbm■ of 
the family the junior members bad a ri^ht 
only to maintenance and nqt to any ahs^ 
.in the property. The principal cphtto- • 
versy between the '.pt^tiepi' thns'/eenti^d '. 
round this alleged cdstoi#^'' and -^he ^ 






Bana Mahatab Singh v. Badan^Sinoh. 


I 


m 


trict Judge among the points for deter* 
mination made this the first issue in the 
case. It is in these terms : — ^ 

" Is there any custom of primoA:eniture in 
the family of the Plaintiff I And Defend-^ 
ants, and is Defendant I, for that reason, 


entitled to the whole of the family property 
to the exclusion of the Plaintiff ’I?"' 

^The following genealogical table w4tl 
explain the relative position of tlie parties 
and of the collaterals who have been exa- 
mined in the case. 


'nUmbftrBlngh 
on tbo Raj gadtU 
tn 1814 


Hatesing^(D. 1SS5) 


NRharsingh 
(D. 12-1*18(I9> 


I 


Sabalalngh 

Bbimaingh 

I 

Bapu oliM 
Bharataingh 


An^ngh 

Plarealngh 


Ratanalngh 


Nalnalngh JltaingU 


I 

Kearealngh 


Baktawaraingh Sawalslngh 
Nawalsliigli 2 daiightera 


' Umedaingh 
(D. 20;1-1892) 


Ilamlraliigh 

Sheonathslugh 


Mabatabaiugh Nirbheslogb Badanalngh 
(Dafendant 1) (D.) (Plaintiff) 


Diilealngb Manoliaraingh Ramaingb 
(Defendant 2) (Defendant 8) (Defendant 4) 

A considerable body of evidence was pro- 
duced on behalf of tln^ Defendant in sup- 
port of the custom, and the District Judge 
examined it minutely in conjunction with 
the negative evidence oii the Plaintiff’s 
side. He dealt first with tlie oral testi- 
mony and then discussed with equal 
minuteness the documentary evidence, re- 
ferring only to those, as he say8,'^“on 
which the parties had relied when arguing 
the case.’* 

The conclusions which he drew from the 
oral evidence are expressed ill the following 
’ vroriis 

From the history of ’ succession as 
shown by thfe oral evidence, it will be seen 
that the eldest son in each generation has 
succeeded to the goddi and estate; while the 
. younger members got land and pensiona 
for, maintenance^ We find Hattesingh 
succeeding his elder brother Pitambar- 
Jdngh, and his youh^r brothers and their 
s,Pns regaining contented with mainten-* 
next And Naharsingb, the eldest 
his father Hattesingb^ 
two. yoi^er brothers t^?K 
niaiptejn^hce. 


Wie next find Umedsingh, the) eldest son, 
succeeding his father Naharsingh, and his 
younger brother and his son remaining 
contented with maintenance. And it is 
many years after Defendant No. I succeed- 
ed his father that his youngest brother has 
disputed tho custom which has regulated 
the succession for so many years and for 
three previous generations^ Why should 
the younger brothers of Hattesingh. Nahar- 
singjh and Umedsingh*have remained con- 
tented with maintenance if there was no 
custon^ of primogeniture ? They^ remained 
quiet and their descendants are not assert- 
iug any claim to a share because the former 
knew, and the latt&r know, that only the 
eldest son succeeds to the gaddi and the 
estate and the title of ‘ Rana.’ ” 

It is to be observed that the first Plain- 
tiff who started the tasp with , the title of 
Bana attached to his name abandoned in 
the Court of the Judicial Commissioner 
any claim to the gaddi or to the title of 
Bana. ; The significance of this disclaimer 
does ndt appear to have been quite appre- 
ciated by -the Appellate Court. It predi- 
cates the existence of a gaddi to wliich ap- 
peals . to the title of Eana, 
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dating its origin according to tboi^Defand- oircunistonces had fpr a timiei diverted pn* 
ant’s based on family traditk}|i, to the joyment of the family property," 

Shores Kings who held Nimar in the 14tb The pfirtioular litigation (Appeal No. 11 
Century. , . of 1911) to which they refer related to the 

Dealing with the documentary evidence neighbouring estate of Bamgurh, where 


on both sides he considered it consistent 
only with one hypothesis, viz. : The exist- 
ence of the custom against pjartibility. He 
summed up his conclusion in the following 
words : “ After a careful consideration of 
the evidence on both sicles, I have no hesi- 
tation in finding the first issue in the 
aflSrmative.” He accordingly dismissed 
the Plaintiff’s suit. 

On appeal the Judicial Commissioners 
have taken a different view. After analys- 
ing the evidence in great detail, they give 
their theory as to the status of this family. 

They say, " We have summed up what 
we believe to be the history of the subject 
in our judgment in Bil’st Appeal No. 10 of 
1911 already referred to.’’ • And then go 
on to' observe : — 

Again, when the head of the family 
became the holder of . a hereditary fiscal 
office, it was still necessary to apply a rule 
Of primogeniture for sucoeSsion to the 
office. But now the once ruler of the 
family had become merely the representa- 
tive of the family for the inanagement of 
such property and *the neceipts of such 
perquisite as attached to the hereditary 
office. Thereupon the ordinary Hindu law 
began to he reinstated, and junior members 
asserted themselves as ^are-holders. Still, 
while the ruling power recoprised only the 
office-holder, the ‘ younger sons ' were still 
to some extent under his sWay, and their 
shares at his disposal. But the recurring 
demand for shares, ' and ihe advance of 
• socialism in the family, due to education' 
and the evanescence of all real autho- 
Hty in the head, made permanent pa^^ 
tipins of estate necessary. The. subsistence 
vyyfi));.the younger brother once 'deceived as 
from the lord of the’ iSanor now 
^^bcaime'^ share claimed by hutt"^' a right,' 

' ever inerbasihg in quantum tbifaa^ that 
equality which is favoured by. ^a^iijrtoary 
Hindu law from which only tfie,4|P^c«lar 


the head of the family or chief is styled 
Rao and not Bana as in the present case. 
This family is not pure Bajpoot, having 
intermarried in the long course of ages 
with the Bhils, the highest of the abori- 
ginal races in that part of India. Th® 
family is thus called Bhil-halla. They also 
have a gaddi and from the public records 
produced in this case, particularly Captain 
Forsyth’s report and the Gazetteer of the 
Nimar District published under the author- 
ity of Government, it is clear that the two 
families of Bamgurh and of Peplod (with 
which the present case is concerned) are 
intimately associated. The chief of Bam- 
gurh, it is stated, inslals the Bana of 
Peplod on the gaddi and places the teha or 
mark of chiefship on his forehead. It may 
be mentioned by the way that the Peplod 
family belong to the Chohan clan of Raj- 
poots which played a distinguished part in 
the history of medioival India, and that the 
title of Bana is the same as that liorne b.y 
the 'Maharaja of Odeypur who is styled 
Maharana. In early Mahommedan his- 
tory he bore the title of Bana. In the 
Bamgurh case, the identical question relat- 
ing to the custom of impartibility was 
raised in the same form as here. The Dis- 
trict Judge, a -different officer from the 
Judge in the present case, had found the 
issue in favour of the custom. The Court 
of the Judicial Commissioner, compose^., of 
the same Judges who have decid^*^^' 
present case, proceeding on thd^ tb^y 
already refened to, came to a diff^iseti'ccm- . 
elusion and held against Iffie existence of • 
tl^e custom of impartibility .ip regard 
the Bamgurh estate. .On a{^eal to ..&^ . 
Board, their Lordships in reveramg • 
judgment of the Judicial Commissionej^l- 
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quoted the very passage referred to and 
observed as follows : “ It is unnecessary 
to determine whether this reasoning would 
be sound as applied to any case. It is suffi- 
cient to say the facts which it assumes and 
npon which it is based do not exist in the 
present case.” The decision of the Ap- 
pellate Court makes it necessary to con- 
sider once more whether the reasoning in 
question applies to the facts of the case 
now before the Board. Having regard 
solely to the question relating to custom, 
it seems to their Lordships that two dis- 
tinct periods of time should be kept in 
mind, viz., that before the establishment 
of British rule in this part of the country 
and that subsequent to its acquisition by 
the Bast India Company. The District 
of Nimar with the adjacent territories or 
such portion of it as belonged to Scindia 
was taken over by the British between 
1823 and 1825 for purposes of manage- 
ment. In 1844, says Mr. Morris, the 
Chief Commissioner of the Central Pro- 
vinces in 1870, the sequestration was con- 
firmed by the Treaty of Maharajpur. 
There was a settlement in 1856 for twenty 
years, which was revised in 1866. In con- 
nection with this settlement the task of 
preparing a comprehensive record of the 
conditions prevailing in the District was 
entrusted to^Capt. Porsyth. His report 
on the revenue settlement of Eimar em- 
bodies the result of a searching inquiry 
into the customs and traditions among 
the tribes and clans inhabiting the soil and 
the system of taxation and administration 
under the former rule. His account of the 
principal Eajpoot families of the District 
is not the least interesting feature of the 
report. 

It is not disputed that this particular 
family of Chohan inajpootb migrated from 
their original hoffies under the pressure'of 
Mah<»nmedan {prms into what is now 
« 'Oftlled tbq^ Central Provinces. They estab- 


lished themselves in %he Nimar District 
where they have lived ever since, with the 
exception of one short vicissitude in the 
reign of Ala-ud-Din Khilji towards the end 
of ‘the 13th Century. It may safely and 
reasonably be assumed that they carried 
with them to tlieir new homes the customs 
and institutions to which they were sub- 
ject in the land of their birth. Colonel 
Todd, who, for luany years in the early 
part of the 19th Century, was Political 
Agent to the Governor-General in Baj- 
pootana, in his valuable work on the Baj- 
poots writes as follows : — 

It may be of use in future negotiations 
to explain the usages which govern tho 
diSeirent States of Rajpootana in respect to 
succession. The law of primogeniture pre- 
vails in all Bajjpoot sovereignties: ... 
the incondusive dicta of Manu on this as on 
many other points, are never appealed to by 
tho Rajpoots of modem days; custom and 
precedent fix the right of succession, whether 
the gaddi of the State or to a fief in the 
eld^est son. . , .” “ Seniority is, in fact, 
a distinction pervading all ranks of life, 
whether in royal families or those of 
chieftains.”* 

In tliis connection, Captain Forsyth’s 
observations in his Bepoii; (para. 3} de- 
serve notice. • 

“ The Rajpootd brought with them tho 
institutions of their race. Each , chief re- 
mained independent, if he could, or became 
the feudal vassal of a stronger, still the 
lord and master of his domain, but render- 
ing military service for his fief. The 
succession to tUa gaddi (tiirone) was by 
primogeniture, but all descendants or cadets 
of the house were provided for by assign- 
ments from the productive lands of the 
chiefship, to be held sISlso on tenure of 
military service; and so the subinfeudatjion 
proceeded, until the Rajpoots themselves 
began to till the land. Then personal 
military service became impossible except 
on rare oocasioas, and a rent in kind took 
its. place ns the condition of tenure. Still 

* “The Asoals and Antiqnitiss of Rajastlian,'' Vol, 
IT, p. 897 (first publi^ed in 1888; 
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the land hold by ea«h cultivato)f Waa his 
property, subject to the payment of this 
rent. This is also shown by the terms of 
all early grants of arable lands by the Raj- 
poot piinces as religious endowments, in 
which the lents only are assigned and 'the 
Crown tenants are enjoined to pay the 
sainic to the assignees.*' 

Tliis clearly was the custom which ihe 
Rajpoot settlers brought with them; and 
it remained intact throughout the Mohom- 
medan rule. The historian Ferishta 
clearly indicates that until the close of the 
Ghori and Farookee rule the feudal sys- 
tem among the chiefs of Nimar from 
whom the kings of those dynasties chiefly 
drew their armies was fully maintained. 
This tract of country was incorporated in 
the dominions of Akbar about the end of 
the jeth Century. Ilis Institutes and all 
the contemporaneous records show that 
beyond relieving the cultivating classes 
from the burdens to which they had been 
subjected under their former rulers, alter- 
ing the assessment of rent' and revenue to 
lighten its incidence, and impioving the 
administration, he left untouched the 
domestic and internal institutions of tlie 
people, the chiefs as well as the masses. 
In his work on “ T[ie Highlands ot Central 
India," Captain Forsyth gives in a few 
graphic , sentences the pith of Akbar ’s 


policy : — 

The impetus given^ to the development 
and civilisation of the dark regions of India 
by the wise rule of that greatest of eastern 
administrators can never be overrated. 
Before the absorption into his Empire of thie 
minor Hindu and Mabommedan States, 
their history is one of a continuous lawless- 


S i and strife : and the further we inves- 
te, the more certainly we perceive that 
order, the supremacy of law, 
principle's of taxation, a wise land 
"‘isgrtStefn, and almost every art of civilised 
"goVerDUpent owe their birth to this en- 
lightened ruler His treatment of these hn- 
«ettled jwilds and their people was marked 
Hwith the same political wisdom* Vl^hile, in 


the surrounding countries, which had al- 
ready been in a measure reclaimed by 
Hindu races, he everywhere broke up the 
feudal system, under which strong govern- 
ment and permanent improvemient were 
impossible, he asked no more from the 
chiefs of these waste regions than nominal 
submission to his Empire, and the preser- 
vation of the peace of the realm. Those on 
his borders, he converted into a frontier 
police, and the rest he left to administer 
their country in their oWn fashion. Ac- 
knowledgment of his supremacy he insisted 
on, however ; and in case of refusal sent his 
generals and armies who very soon con- 
vinced the barbarous chiefs of their power- 
lessncBs in his hands. The influence of his 
power and splendour rapidly extended it- 
self over even this remote region. The 
chiefs became courtiers, accepted with 
pride imperial favours and titles, and in 
some cases were oven converted to the 
fashionable faith of Islam.” 

This policy of non-intcrference with the 
internal and domestic institutions of the 
chiefs and the people was wisely main- 
tained throughout tJie Mogul rule, and 
was hardly disturbed even in the Mahralta 
times. In tracts largely settled by new 
and industrious immigrants from other 
parts of India He converted the feudal 
chief into a fiscal officer. Forsytli (Re- 
port, para. 119) thus sums up the general 
result of Akbar’s policy : 

The feudal domination, of the lord of 
the tract, or tuppa, over all its villages was 
thus generally abolished; but in lieu of it 
the chiefs, besides retaining the headship 
(as Patels) of tlile villages actually in their 
own occupation, were further generally 
constituted the hereditary Zemindars^ or 
fiscal officers, of thieir tracts (vide para. IIS) 
with huqs (rights) of considerable value in 
the shape of percentagieB of revenue, ooUee- 
tions and duos from the. practisers of 
trades, &c.” j , 

Constant ref erences* will be found iu ihe 
documentary evidence td the Pergiimfa 
Zemindar of Peplod indicetihg Im 
tion in th^ fiscal syeteQi of the 
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.Before (xeuuh; to the modem history, so 
to speak, of the family, it may be useful 
to refer to some observatiouB in the Nimar 
Gazetteer. 

'It first states that "the District oon- 
tmns a number of families of long stand- 
ing, some of whom enjoyed unpurtant 
)x>sition8 under native rule." It then 
goes on to say ; — 

" So far as can be ascertained succession 
goes by primogeniture in the families of the 
Mandlois of Khandwa, the Rana of Peplod, 
the Itao of Mandhata, the ThaLur of .Tosw.'iri, 
the Thakur of (•hatnkhoii, (he Rana of 
Pnnasa, the Thakur of Khandwa, the 
Mandloi of Beria and the Maslai, Bhamgarh 
And Selda families. On succession to the 
gaddi or headship of the house representa- 
tives of these families are marked with a 
teka or badge on the forehead and some- 
limes presented with a sword, and the 
investiture may be carried out foy custom 
by the head of another house. Thus the 
investiture of the Rana of Peplod is per- 
fornmd by the Rao of Bhamgarh. Rajput 
landholders usually have the title of Rana 
or Thakur, and Bhilalas those of Rao 
Rawat." 

This particular family is again referred 
to in paragraph 100 : “ Among (he Ttaj- 
poots the Chohan family of the Bana of 
I’eplod is the most ancient , and tlie anccs- 
(ors of the family are believed to have 
been at Asirgarh in the 12th Century when 
it was sacked bv Ala-ud-din Khilji. The 
family regularly resort to Asirgarh (o pay 
their devotions to their tutelary goddess 
Artapari, whose shrine is in tIEe fort. 
Bans Mahatab Singh (the Defendant in 
this action) is about 40 years old and has 
four villages of which two are held reve* 
nue-free." 

l!h^ , deferences seem suifficient to 
show that the custom which this family 
boatlght from its ancient home continued 
tot a long coarse of ages. Is there any- 
to lead to the conclusion that it was 
»t Bhj tim^ shindoned of jntermpted snd^ 


that the family has ceased to he under the 
custom? One fact if obvious, that had 
the ordinary Hindu law prevailed in the 
family, it would long ago have merged in 
th^ general population, and there would 
have been no gaddi and no Bana. It is 
the custom ancT custom alone which seems 
to their Loidships to have kept it intact. 
The pedigree set out at the beginning of 
this judgment goes back to Jaswani Singh, 
who died somewhtre in fhe forties and 
was succeeded on the gaddi b\ his eldest 
son ritnmbnr Singh. 

The Defendant has, however, pi'oduced 
a genealogy which traces the huiiily fuv 
twenty-four generations and is in accord 
with what Capt. Forsyth says in his Ko- 
port (para. 4.S). The correctness of this 
genealogy does not appear to have 'been 
disputed and it was admitted in evidence 
apparently without objection. Pitambar 
Singh had three brothers. Hate Singh, 
Batan Singh and Kesre Singh. 

•In 1844 there seem to have been some 
differences among the brothers regarding 
'their " watandari ” and “ huqs,” The 
matter appears to have been referred to 
the Political Agent, and at. his instance or 
suggestion it was submitted to arbitration, 
when an arrangementf was arrived at under 
which (he four brothers divided the in- 
come "arising from various sources and the 
zirat lands in some of (he villages, leaving 
absolutely intact tlb Pitambar singh “ the 
zirata and villages which are in the Per- 
gunab ai^d belong to the Baj." This 
anangement is embodied in Kx. 1 D. 36, 
dated the 14th </ August 1844. The 
ground on which these villages forming 
the principal landed property of the family 
was left in the hands of the eldest brdther 
is suMoiently indicative of the character 
and right in which he took them. The 
three younger brothers claimed no share 
_jn them. 

a ^per apprehenuon of tho coR'< 

30 
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tentions in this ease it is necessaty to men- 
tion what these “watandari** rights and 
‘‘hiiqs*’ ate. Tt has been from ancient 
times customary almost throughout India 
for the superior holder of the soil, whetlier 
he \\as a feudal *‘ba*lf6n,** as Captain 
Forsyth calls these Rajpoot chiefs, or 
principal fiscal officer appointed by govein- 
rnent, to levy certain dues, the nature of 
which can ))e judged from the list in E\ 

I D. Tn Bengal, tliesc dues or cesses 
were called abirahs; in the Central Bro- 
vinces and the Bombay Presidency, 
** huq,’* an Arabic word n^eanJll^:• “ dues 
or “right.** Akbar appears to have re- 
duced the capricious levy of these “ dues,** 
and regulated the system. These dues 
\\cve made part of the emoluineni attach- 
ed to the office, and as tlie ollice l)eeanie 
hereditary the representative of (lie family 
wdio took up the office took li ^\ith the 
obligafion of using the perquisites for the 
maintenance of the family. The old 
*Zemindars were placed in the same posi- 
tion. A^ain in the Deccan wlien the 
Zemindar was appointed as a fiscal officer, 
lands were granted to liim b\ way of 
additional einoluinont under the name of 
watan^ the income^ arising from ru -h lands 
being called by the same name Again 
as the office became hereditarv, the lands 

a , * 

,came into the hands of the next holder 
with the same obligation. Captain 
Forsyth describes the origin of these 
watans in para. 133. 

It is contended in this case that when 
the Zemindar of Feplod was dopiived of 
his, office, the ’custom of im|)aitib11i(y 
ceaBed to have operation. From hk. 1 D. 
30 it would ap])ear that the family had 
some watan lands and the expression waian 
occurs at least in that document. It Is 
to be observed that in 186G, as shown in 
Capta^ Forsyth’s order to which refer- 
ence will be made later, there was no 
*' watundar pat el ” in these Moojsahs. In 


other words thefe was no separate fiscal 
ofiBcer holding waian lands by' virtue of 
his office. Thus the duty of Realising the 
watan and huqs devolved on the Zemin- 
dar. Besides, the mere cessation of ser- 
vices to which watan lands are attached, 
which are by custom impartible, does not 
ordinarily destroy that custom. This 
view is in accord with the decision of the 
Bombay High Court in Ramrao v. Yesh- 
eantrao (1), where it was Held that “ dis- 
continuance of services attached to an im- 
partible watan does not alter the nature 
of the estate and make it partible.” 
There is a further answer to the Eesjson- 
dents’ contention : the present suit does 
not relate to watan or huqs; it is with .re- 
spect to properly declared in 1844 to be- 
long to the E,ij, uhieh all the parlies re- 
cognised to bo an existing fact. The 
penultimate cl. (27) of Ex. 1 I). 36 shows 
exactly the position of Pitambar in rela- 
tion to the custom in dispute. As the 
holder of the Eaj and the representative 
of the family, tlie duty is laid on him to 
defray the contingent village expenses such 
as “expenses for guests, charities, /iftO 
Dnhhoda and other miscellaneous ex- 
penses.” It is stated significantly “ the 
other three brothers have nothing to do 
with these things.” 

The report of the official deputed by the 
Political Agent to ascertain whether the 
differences between the brothers were 
settled throws no furilier light on the 
controversy. The subsequent conduct pf 
the parties to the arrangement leada irre- 
sistibly to the conclusion that tlie acqqies- 
cence of all Jaswant’s descendants until 
the present dispute, to the ancestral pro- 
perty being held by one member and he, 
the eldest in the direct male line, must 
have been due only to a.long-estabhsbed 
custom. Pitambar Singh '^ithput 

leaving any male issuer he was'sltoeped- 
(1) 1, U ^ IP Bom. 887 (1888). ' ' 
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ed on the ^addi s&nd in the posseesion of 
the estate by the next oldest 

brother Hate Singh, and no qjiestion 
seems to have been raised by Batan or 
Kesre. On this point the evidence of 
Batan Singh’s son, Jit Singh, the eldest 
surviving male member, is most material. 
Ho states :-r- 

*'Baha Jaswant Singh was my grand- 
father. He had four sons, namely. Pitam- 
bar, Hatesingh, Kcsre and my father in 
order of seniority. Jaswant Singh and 
Pitambar Singh died before I was born. I 
only saw Hate Singh, Eesrc Singh and my 
father. Pitambar Singh had no issue. 
Hate Singh was on the (jcuJdl and 
owner of all the estate, wliien 1 came to re- 
member anything. My father and Kesre 
Singh got no share in the. estate, but only 
got maintenance allowance and land for 
cultivation. When the. settlement was made 
by Government, my father and Kesre Singh 
each got Rs. 50 yearly pension, JiO bighas 
land for cultivation in Peplod, and a house 
for residence. The rest of the family 
CHiaic went to the eldest branch, which was 
represented in my time by Hate Singh. 

On Hate Singh’s detftli in 1855 his 
eldest son Nahar Singh succeeded to the 
gaddi, Nahar Singh was alive when 
Captain^ Forsyth was carrying out his 
settlement. In his report he refers to 
Nahar in these terms “ Others (of the 
^ Chohans whQ had escaped the sword of 
‘ Ala-ud-din Khilji) are said by tradition to 
have returned to the Asir hills and to have 
founded the family of which Bana Nahar 
Singh, Zemindar of Peplod Pergunaii, is 
the r^pr^entative.” The significance of 
the word “ representative ” can hardly be 
'bferlcK)ked:. Nahar died in 1869, and be- 
sides two sons, Umed Singh and Hamir 
Sipj^h, left two brothers, Sabal Singh and 
Atosf 'Singh. Of them Jit Singh says as 
/tiMlows:^ 

Nahai^ Siiigh^B d^th, his eldest son, 
f Shigli, got the gadM and estate, 
died in Bambat 1948. Sabal 
^S}h^rh and^Amar mad^ no dispute 


about their shares either with Nahar Singh 
or. with limed Singh. They lived joint 
with both of them up to the tipie of Umed 
Singh’s Buccessioil; about a year after 
Umed Singh's succession his uncles separa- 
ted from him. When Sabal Singh and 
-Anxar Singh separated from Umed Singh 
they got 15 bighas land at Peplod for cul- 
tivation. They laid no claim for a sham”’ 

Jit Singh’s evidence regarding the fact 
that his father had no share in the estate 
but only possessed % field oi* i^irat land is 
corroborated by the schedule attached to 
the Sanad granted to him (Batan) in 1865 
which only mentions a field of 36 bighas 
and confirms him in its possession as 
** free-hold enam.” In the same year a 
Sanad was granted to Nahar, in the 
scliedule to which the two mmfi villages* 
are mentioned as his “ Jaghecr ” Mouzahs. 
The Sanad is in common form, but the 
powers it gives to the grantee are of a ‘ 
wade charactei* on its face inconsistent* 
witli the riglit of any co-sharer. 

Nahar Singli had obtained in 1856 a 
settlement of the revenue directly with 
him in respect of Hie two revenue-paying 
•villages of Peplod and Jirwan. When a 
new settlement was set oif foot in 1866, 
his application for a renewal of the settle- 
ment, was opposed by an outsider who, or 
wjiose ancestors, had framed, the land 
year’s before. The settlement o&cer dis- 
missed the latter’s claim “ and .conferred 
the whole proprielary right in Mouzali 
Peplod on the present holder Bana Nahar 
Singh.” Among the grounds on which 
he made the. settlement were lliut.he was 
” Pergupah Zemindar’^ and that there 
was no ” Watundar Patel ” (fiscal officer 
in the village) ; the same was done in the 
case of Jirwan. In this , instance, the 
settlement officer described the position of 
Nabfar Singh in, terms which should not 
bilvpassed unnoticed. After stotii^g ths^t 
there ia. no ‘ ‘ Watundar pate! in the 
Moueati */ he goe^oh to s^y ' * 
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Bana Mahatab Bikoh v. Badan SmoH. 

“ The present bolder holds the nositioa of 
Pergunah Zemindar, and is till the chief man 
in the pergunah and an 'IHotaoraiy Miagis- 
trate I consider the facts of his being in 
possession for the past 10 years with 10 
more of his lease to run and of his being 
descended from Rana Jaswant Singh, who 
held the Mouzah before the claimant's family 
had anything to do with it, coupled with 
his hereditary position in the pergunah, to 
give him a superior daim." 

Nahar Singh died ih 1869 and tvas suc- 
ceeded by his eldest son Uined Singh. 
On Umed's death, in 1892, the property 
attached to the gaddi came into the )ios- 
session of the Defendant Mahatab Singh, 
and bis name was accordingly entered in 
the Bevenue records without any objec- 
tion on the part of any member of the 
family. Soon after Umed’s death there 
arose differences between Malutab and 
his uncle Hamir Singh regarding the 
latter’s maintenance; the dispute was ic- 
feirpd (o arbitration, the cJiiol arbitratoi 
•being the Rao ol Bhauigarli. The av aid 
bears date the 9th of August 1892, theic 
is no trace in the lefeicnce to arbitration 
01 in the award lliat there was any claim 
on the part qf Hamir Singh to a share in 
the property. On Hamir Singh's death 
his sons endeavoured to enforce by a suit 
the provisions of the award against Maha- 
tab, but* it was finally held that tlic rights 
oreated thereunder were personal to 
Hamir Singh. • 

The Bespondents refer to certain state- 
ndents of Umed and Mahatab inconsistent 
with the continued existence of the custom 
alleged by the Defendant. Their Lord- 
snips agree with the Appellate Court in 
not attaching too much weight to stale- 
ments made under dubious clrcumstatiues 
and fur dubious reasons. Some stress 
'W&B also laid on Captain Machenzie's 
Beport. ^Willi respect to this document 
Iheir Loidchips wish to associate them- 
selves with the remarks of thd Board in 
the Bamgarb case. 


Their Lordships have carefully review- 
ed the evidence furnished by the ancient 
traditions of the family and their recent 
history, and are forced to dissent from the 
theory on which the Judicial Commis- 
sioners base their decision. That theory 
proceeds on a priori reasoning of a specula- 
tive character. The judgment omits 
from consideration in the appraisement of 
the case the existence of the family as an 
entity through so many centuries which 
could only survive destruction and dis- 
integration with the help of such a family 
custom. The traditions relating to its 
continued observance, without dispute, 
until Badan Singh came under the in- 
fluence of his co-Plaintiff are consistent 
with the proved facts. Their Lordships 
are of opinion that the judgment and 
decree under appeal should be reversed 
and the order of the District Judge re 
•stored with costs here and in the Appellate 
Court in India. And then Ixndships will 
humbly advise His Majesty accoidingly. 

B. M. P. . 
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PetPM in, representaltve capaeity, not o 

rtutee, if may delcgato hit avthority. 


” Fiduciary iuUcy catinui be iMfle thit 
subject of delegation,” so that where pro- 
perty was in the hands of one P, charged 
with expenses necessary '•for certain reti- 
•giotis and charitable purposes, and^fs 
son purporting to act os* P‘s attorney eaw- 
cuted a mouraei mokorari pattah: *' 
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•• M.6ldr>-rThat the pattah was ultra vires 
and conveyed no title, for even if P was 
not in the strictest sense a trustee, his 
. position was none the less a representative 
^ one. 

Appeal against the decree of the High 
Court of Judicature at Fort William . in 
' Bengal, dated the IGth December 1918, 
affirming the decree of . the Subordinate 
' Judge of the 24-Parganahs, dated the 14th 
July 1916. 

The suit was brought by the Plaintiff, 
, in his capacity as Keceiver appointed by 
the High . Court to eject the present Re- 
' spondents from land at Tallah. 

' The Respondents claimed the laud as 
their property granted to them on a 
: ]^)emianent lease by a duly authorised 
trustee. The facts were briefly as fol- 
lows : — 

Hara Chandra Gliose died in J8G8 leav- 
ing a widow, four sous and two daughtex-s. 
■‘ On the 7th May 1880 these persons exe- 
cuted a deed conveying the property to the- 
wido'w Padmabati and h§r eldest son Pro- 
tap on certain religious and charitable 
trusts. 

In 1900 Padniabati died and Protap be- 
came sole trustee but in December 1900 
the latter left Calcutt-a and paitl little 
attention to the trust business. 

■ ' in March 1910 Frotap’s sou Bhuixeudra 
purporting to act as his father’s attorney 
'^granted a lease of the property in suit to 
the 'Respondents, who thereupon entered 
inlQ.ipssession. 

In i9i0 Saarat Chanthra brought a suit 
.»n§hihst , Protap as trustee praying for a 
declaration that the trust deed was void. 

a declaration was made to that 
oh the ground that tlie objects were 

■.indefinite, and Sarat was appointed 
with liberty to institute proceed- 
^tting aside4eases .granted by the 
The present suit was accord- 
Wgfy hy Sairai in 1914 alleging 


that' the lease of 1910 was ultra vires and 
Conveyed no title as against the family. 

In 1916 the Official Receiver, the present 
, Appellant, was appointed Receiver, in place 
of«6arat. 

The suit was dismissed by the Subofdi- 
nate Judge and that decree was- Confirm- 
ed by the High Court "(Chitty andPantbn, 
JJ.). 

Hence this appeal. 

Mr. A. M. Dunne, K. C. (with Messrs. 
E. B. Itaikes and Shelley) for the Appel- 
lant.-^There are three main considera- 
tions : ,(1) Can a trustee who has ia; dis- 
cretionary power delegate that diswetipn? 
I say no. Nor can he ratify any such 
power which has been exercised by his 
delegate. (2) There is no evidence that 
Pfotap had appointed Bhupcndra.as.his 
ullomey. (3) In any event Prolap had no 
power to grant the lease. The evident^ 
as to the contents of the alleged power of 
attorney is inadmissible. 

*Mr. DeGruyiher, K. C. (with Mr. 
Kenwurthy Brown) for the ReH]K)ndeuts. — 
Both the lower Courts have found as a 
fact that Bbupendra bad a general power 
of attorney to deal with the lru$t estate..' 

The lease xvas registpred so that a j^ower 
of attorney must have, been produced 
before the Registrar (sec. 32,. RegistraUan 
Act). ' 

[Lord BuoKMAg-mt.— The powejr . ®f 
attorney required by the Registrar .would 
not he the power required for the execu- 
tion of the document. 1 . 

In any case the existence and contents 
of the power of attorney w'ere not. challeng- 
ed either in the pleadings or in. the. lower 
Court. Prolup was not a trustee in the 
true sense of the word. . The property -be- 
longed to the family and be was the -mana- 
ger, as such lie was..euiitled to delegate his 
powers.- j (Moyne’s Hindu ■ ■ Ljiw, - . par4> 
4^. . ^e question <^.del^ation was . 
raised hiulA ;]Bhupei)^ 
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was an after-thought. Even if Protap did 
not authorise Bhupendra to exfecute the 
lease he nitified the transaction when it 
had been done. 

t 

Their LOBOSHil'S’ JuDOMHNl’ Was deli- 
vered by 

Lord Buckmaster.— On the 14th March 
I'JIO, a document was executed by 
Bhupendra Sri Ghosha^ purporting to act 
on behalf and as attorney of his father. 
Protap Chandra Ghosha, by- which a 
garden at Tallab was granted to the Be- 
spondents under a molrurari lease, at the 
annual rent of Bs. 126, and a xu'emiuni of 
Bs. 3,000. The Bespondents on the exe- 
cution of the lease entered into and have 
since remained in possession of the pro- 
perty. 

The question raised in this case is wlie- 
ther the lease conveyed to them any title 
at 'all. It is challenged in the following 
qircumstances : The property in qiiesl^iou 
originally belonged to llara (lhaiidta 
GhOse, who died in 1868. He was sur- 
vived by his widow, four sons and tw'o 
daughters. On the 7th May 1880, a 
trust deed was executed by all the in- 
terested persons, fey which the property 
was placed in the hands of trustees for 
certain religious and charitable pprposes. 
The two first trustees under the deed 
were the widow, Srisqati Padmabati Dasi, 
and her eldest son, Bri Protap Chandra^ 
Ghosha. The deed . coniained the state- 
ment that upon the d^th of the widow 
the eldest son. Protap, should be the sole 
trustee, and on his death the second sou, 
Bri Sarat Chandra Ghoslia, should be the 
;.Bb)eHTuAee, and so on. It also piovided 
during the absence of- any trustee for 
’■^vW one year during his life, the person 
entitled to be the trustee iimncdialcly in 
BucCessS>n to him should be'tl^pomled to 
the office of trustee for the' tiixie being. 
It is nnneoessory to ooneidil^the exact 


terms of the deed or the nature of the trust 
for which the property was conveyed. 
For the. present purpose it is sufficient 
to say that until the deed w'us challengr 
ed by a family suit that was instituted In 
1910, it was accepted as creating a good 
trust, and the i)crsuns uameil were assum- 
ed to be exercising the duties of trustees. 
On the 16th April 1900, the widow died, 
and from that time Prolaj) became, by 
the terms of the deed, the sole trustee. 
On the Slat JJecember JSKIO, he left Cal- 
cutta, and he only returned twice afler- 
wai’ds, the first of the two visits being 
after the execution of the lease. The 
lease was, as has been stated, executed by 
Bhupendra Ghosha, and all the prelimi- 
nary negotiations and transactions must 
have been carried oat by him, or someone 
on .his behalf, because the evidence of 
Protab, wliich has been taken at some con- 
siderable length, makes plain that he had 
no knowledge of the matter iitilil after it 
had taken place, lie was asked when he 
was told that the land had been sold or 
perpetually leased to somebody, and his 
answer was he did not know. Then he 
was asked, “ When did you come to 
know?” and his reply was, ‘‘ About the 
time when the High Court suit was com- 
menced.” That suit was instituted on the 
31st May 1910, after the dhte of the exe- 
cution. Later on he is asked this ” Ho 
you know who gav'o the lease?!’, and. bia 
answer is, ” I did not know then. 1 came 
to know aftervyards that, it was done .In 
iny name under some pow,er of attorney,,,” 
Finally in re-examipatipii.^ie repoah^ iliia 
staWment, and says, ” I found my.t^tqal 
knowledge since =1 perusesd typervyiiitten 
copy, supplied to mb by ,an. outsje^j ^Svlneh 
suggested many things, andi. ipade 
curious. ’ ’ There is no ,evi4yfice.ta, wl^i^ 

, their' Lordships’ attention bee^, 

.ed in the long and te^j^js dipppsj.lipjij'Wfl^ 
..Prptap , ww paUed .njpop;^ 
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contradicts these statements, and con- 
sequently it must be accepted that when 
this document was executed he had neithei* 
negotiated its contents, nor was he aware 
of them. The whole of the authority for 
the execution of that lease must be found 
in the power of attorney under which 
Bhqpendra Ohosha purported to act, and 
the existence and extent of that authority 
is the chief question on this appeal. 

In order, however, to see how this suit 
has arisen, it is necessary to go back a 
little in the family history. About (he 
time of the execution of the lease, and pos- 
sibly because of its execution, anxiety arose 
among the members of (he family as to the 
way in which the affairs of the trust were 
being conducted, and in consequence a 
suit, to which reference has already lieen 
made, was institnled on (ho 31st ^I.iy 
1910, by Sarat against Proiap, as (rnstee, 
claiming to have (ho deed of (rust declared 
void, charging Protap with nusconducl as 
trustee, and asking for accounts against 
him. In the jdaiiU *tlus lease was 
challenged, though not on the ground now 
under consideration. The beneficiaries 
were made parlies to the suit, and a sottlc- 
men( of the disputes was ultimately effect- 
ed; but one of the parties being an infant, 
it was jiecessqry to obtain iJie consent of 
the Court to the proposed terms. This 
‘ was secured by a decree on ihe 2nd August 
1912, which declared that the general 
trusts of the deed were bad because the 
objects of the charity were far too indefi- 
nite, but the settlement of the litigation 
being approved by the learned Judge, bis 
declaration was confined to the failure of 
the' tnists, and to declaring that the pro- 
jperties tliat were the subject of the deed 
were merely charged with such necessary 
expenses as were incurred in the lifetime of 
the lady for tbe maintenance and owner- 
ship (?) of the sra^h mentioned in the 
afid the attptia) service men- 


tioned in the foiurth clause. The settle- 
ment released Protap from liability to ac- 
count for moneys received from the lease, 
but it appointed the second trustee in the 
order Sarat Chandra Glhosha, Receiver of 
the estate, and express direciions were re- 
served in these ferms of settlement that 
he should be at liberty to take steps to 
recover and set a^ide the perpetual lease 
or leases granted by Prolap. 

The procoedingB out of which this appeal 
has ari.sen wei'e accoidingly instituted by 
Sarat. It is unfortunately true that the 
plaint is not expressed in plain terms, but 
Ib does most clearly set out allegations in 
para. 5 and para. 6, putting forward this 
lease under which the Defendants claim 
as a suggested or alleged lease, and there 
is nothing in the plaint to show that the 
lease was accepted as having in fact been 
properly executed. Aga'm, the parlicnliir 
matter in eontrovei’sy was not exactly de,- 
fined in the issues that were settled, but 
it is certainly covered bv the third issue, 
which was in these terms: “ Was tbe 
tnistee or his am-moktar competent to 
grant the permanent lease’ in question, 
and is it binding on tl^ Plaintiff? ” The 
case came on for tiial before the Subordi- 
nate Judge on the 14ih July 19|6, when 
he dismissed the suit. In the course of 
taking the depositions, attempts were 
made to give in evidence the contents of 
the power of attorney under which the 
deed bad been executed , and objection was 
promptly taken that, no such evidence 
was admissible because tbe document 
must be in writing, and verbal evidepoe as 
to its contents could not be given until 
some proper and sufficient explanation 
was, offered as to the reason why tliq docu- 
ment itself was not before the Court. On 
more than one occasion, in tbe course of 
the evidence, similar attempts were made, 
and sunilar objections we;:e taken, and in ^ 
the end there wtis no evidence on nvliicb 
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reliance could be placed as to whal the 
actual terms of that docnment were, or 
whether in fact any sudi doenment was hi 
existence or operative at the time vvben 
the lease was executed. The best evi- 
dence upon the point was that of Zathuba 
Muthik, who was maDugln^ clctk i>o 
Bhupendra in his profession of solicitor. 
He is not himself a solicitor, and is now- 
a trader in fish. Hd says that be read 
the power of attorney, and that it granted 
full power to execute lease, moilgage, 
etc., but be did not recollect tbe exac' 
expressions. The power was a geneial 
power to sell, mortgage, or lease. 

This evidence was objected to, and is 
useless for the purpose of proving the con- 
tents of a written document. Their 
Lordships only refer to it for the purpose 
of saying that had they accepted the evi- 
dence, it would not be sufficient, ff any 
Iiower e.\.isted in Protap to delegate 
authority under the trust deed it vvould 
be quite clear that tbe power of attorney 
to be granted would have to be a special 
power of attorney, specially rofoiuble to 
dealing with the estate which was subject 
to the trust, anc^ not a general poner of 
attorney, which may ha\e Ix'en executed 
by Prqtap in favour of his sou, entitling 
him to deal with the whole of h'ls private 
properly. No evidence whatever that il 
is properly admissible having been given 
of the power of attorney, it necessarily 
follows that there was no proof that the 
lease under whioh the Defendants claim 
had ever been properly executed at all, 
and the defence failed. 

The learned Subordinate Judge, who 
' idjimiss^d the suit, dealt with the matter 
la a few sentences. He seems to think 
that the statement in the plaint of the 
suit that had been compromised was suffi- 
cient to lead to the inference timt Bbupen- 
dra, the mn, bad full power t0 e;cecuie the 


lease on Protap’s behalf, and he says at 
page 198 of the Eecord : — 

“ I may also point out here that Bhupen- 
dra Sri’s authority to execute the lease on 
behalf of Protap Babu has not been chal- 
lenged in the plaint, though the Plaintiff 
know, as the plaint in the High Court ease 
indicates, that such lease was /franted. 
Bhupendra Sri Babu was alive when this 
plaint was filed, and this explains why the 
Plaintiff did not consider it rxi>edicnt to 
challenge his power.” 

Tt may be pointed out that even tbough 
Bhupendra Sri Babu had died since the 
Mill was instituted, that vvould not have 
prevented tbe parties whose duty it was 
to obtain production of the power of 
attorney trom taking the necessary steps 
either to obtain a copy of the doenment 
or to prove that that copy could not be 
obtained. The point raised that the 
null ter was not specificially mentioned in 
the plaint does not appear to their Lord- 
ships to be sound, because although it is 
true that tbe plaint is couched in uncer- 
tain language, ^it is nowhere intimated in 
the plaint that such a lease was properly 
executed, and it therefore became incum- 
bent upon tbe Defendants to prove* the 
title under which they held. But what- 
ever may be said about w'hat happened 
before the Subordinate Judge, the grounds 
of appeal to the TIigli Court expressly sug- 
gested that the Court below bad made i 
mistake in oierlooking the fact that the 
alleged power of attorney had not been 
proved, so that the question was defiaitely 
raised, and the attention of the High 
Court directed to it. The High Court, 
who confirmed the decree of the Sub<^- 
note Judge, dealt with the qnestioA io 
these terms, at page 206 of the Beq^d : — 

“ There can be no doubt that Bhupeodra^ 
Sri Qhosha held an Ammokhtamama 
his father. (Tnfortanately neither , 4 ^ 
jeepiB to have becA at ahy paiiui to mo- 
eare the produotion dootuiMt 

giy» proper seconda^ ftih* 
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tents, if it could not be found. The evi- 
deitoe on the record, such ae it is, indientes 
that thad Atn-mokhtarnuna Was re^atened 
at Bindhyaohal, and that it granted full 
pover to sell, mortgage and lease." 

Their Lordships desire to point out that 
if a proper case has not beeti established 
for the adsadssioh of secondary evidence 
of the contents of i written document, and 
objeetion hSiS been taken to the fact that 
the document has not been produOed, it 
is not permissible to go to other evidence 
for Ihe purpose of indicating what the con- 
tents of the written document may prove 
<o be if once it were examined. 

Their Xiordships, therefore, are clearly 
of opinion that in this case the defence 
must break down through the inability of 
the Defendants to prove the execution of 
the lease under which they claim by any- 
body having proper authority, and even if 
the evidence as to the existence and con- 
tents of Ihe jiower of attorney were 
accepted, it would be inadequate foi the 
reasons already given. Their Lordships 
are, however, impressed with what had 
been said by Mr. DeGmyther as to the 
Defendants not being alive to this point 
being raised in the plaint, though thev 
see no reason whatever for this inadvert- 
enee from the«date when the notice of ap- 
petd was given to the High Court. Their 
Lin^ships, therefore, have considered 
what the positiem would be supposing 
tuch doomnent had, in fact, been proved, 
Mid had been drown to be a eqoiecial power 
prKporting to authorise dedings with the 
trust ediato, and they are of opinion that 
eVon in* that event it couM not have avail- 
DufendnnlB. The roason for this 
lA whatever capaeity Frotap 
Idle land in question, the capacity 
E^iisi have been a representative one. It 
vite toat be was not in jthe strictest 
a teqstel ; but’ be it'sof p(^' 
tiUA vfUg- itone the leae a repretiddatrvu 
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one, and it being plain that he never negu- 
tiated nor considered, nor knew of Ihe 
lease until after it had been executed, if 
what was done, was done by virtue ot a 
power of attorney, it could only have been 
because the power had delegated the re- 
presentative authority that he possessed 
to a third party. The duties Protap, 
however they may be defined, were in 
their natrure fiduciary, and fiduciary duties 
cannot be made the subject of delegation. 
If, therefore, the document had been 
before their Lordsliips it would have beeti 
impossible to have supported the conten- 
tion that it conferred the power to nego- 
tiate and execute the document upon 
which the whole of the Defendants' case 
rests. 

Their Lordships desire to express their 
opinion that tbei'e is nothing to cause 
them to qualifv the findings that have 
been found by both the Courts as to the 
Defendants liaving acted honestly in thd 
matter. They acted honestly, but they 
acted with scant wisdom, and with a 
strange disregard of the caution that, it is 
essential, should be observed in dealing 
with a person who has no authority to act 
on his own behalf. * 

Por these reasons their Lordships thipk 
this appeal should be allow ed,*the suit 
should be decreed, an order made for pos- 
session of the land,*an enquiry should be 
directed as to mesne profits, ayd the Ap- 
pellants should liave the costs here and 
below, and they will ^humbly advise His 
Majesty accordingly. • 

Solicitors : Messrs. T. L, Wilson d Co. 
tex the Appellant. 

Solicitors : Messrs. Watkins and Hunter 
for the Eespondents. 

G, D, M, Appeal allowed. 





T^B CArjOCTTA 

[CIVIL APPELLATE JURISDICnOH.] 

Appkal fbom Obiqinal Civil 

JUBISDIOTION 

No.‘104 ov im 

I Gour Mohak Mvlliok, 
Samdbbsok, C. J> Appellant, 

Biohabdbon, J. V. 

1921, Notah Manjcri Dassi 
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Bespondents. 

Judgment -Cl 13 of the %etters PatewtSuil an 
behalf of a hmatic-^Benefit of the lunatic-- Ap- 
plieaiion to late the plaint off the fie— Diemientl 
of the applioatioti— Bight to ap^y at the hearing 
.—Final dedxion. 

In a suit inslitvlrd on hdtnlf of a 
lunatic one of the Defendants applied for 
taking the plaint off the file on the grounds, 
amongst other, that the suit was not for 
the benefit of the lunatic and was an abuse 
of the process of the Court. The (lourt 
dismissed the application on Hit ground 
that on the materials before th< Court at 
that stage, the Court was not pieparcd to 
hold that these grounds were substantiat- 
ed. The Defendant appealed: 

ITcId — That the order disnnssntg the 
appliealion was not a “ judgment ” within 
the meaning' of cl. 15 of the Letters 
Patent, inasmuch gs the said order did not 
finally decide any right bctieecn the 
parties, it being open to the Defendant to 
substantiate the grounds by further 
materials at the hearing of the suit. 

The Justices of the Peace foe Cal- 
cutta c. The Oeiental Gas Co. (1) and 

RaMBALLAV V. MONCiILALL Dammchand (3) 
referred to. t 

Tlus was an appeal preferred on the 
4tih September 1920 from the order of 
Ba<nkin, J., dated the 19th July 1920, 
passed in the exercise of Ordinary Original 
X7ivil Jurisdiction. 

The facts of the case will appear from 
t)»e judgment. 

' Mt. Langford James and Mr. S. C. Roy, 

(1) SB L. E. 4:<3 nt p 462 (I87a> . 

( w 98 0. W Jf. 1017 (1919). 
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Counsel for the Appellant Qnur Mohan 
Mullick. 

Mr. N. N. Sircar and Mr. D. K. OHose 
Counsel for the Resix)ndent Noyan Man- 
juri Dassi. 

Mr. N. 'C. Sen and Mr. P. N. Ghatterjee 
Counsel for the Respondent Jogendra 
Nath Mullick. 

Mr. A. N. Chaudhuri Counsel for the 
Respondent Kanta Mohan Mullick. 

Mr. E. Pugh Counsel for the Respon- 
dent Fanna Lai Seal. 

The JunoMENT op the Couet was as 
follows*: — 

Sandebson, C. j.— T his is an appeal 
hy one Gour Mohan Mullick, one of the 
Defendants in the suit’ from the judg- 
ment of my learned brother Mr. Justice 
Rankin whereby he dismissed an appli- 
cation which had been made by the Ap- 
pellant. It arises in connection with 
lilig.ition in respect of Gopal Lai Seal’s 
estate, which, it is said, has occupied 
much lime of this Court; and, it is only 
necessary for nie to mention that there 
was a settlement in this Court arrived at 
on the 4th of April 1919 and a consent 
decree passed, in a suit No. 1223 of 1917 
in which Gour Mohan iMullick and others 
were Plaintiffs and Srimati Noyan Man- 
jnri Dassi and others wer« Defendants. 
The present suit is a suit *by Srimati 
No>an Manjuri Dassi — a person of un- 
sound mind — by her grand-mother Srimati 
Biindarani Dasi against Kanta Mohan 
Mullick, Gour Mohan Mullick (\yho is the 
Appellant in tliis appeal) and others ; and, 
the object of the suit is to obtain a de- 
claration that the consent decree, to 
which I have referred, is not binding 
upon the Plaintiff and that her interest is 
not affected in any way by the same aRcl 
that if necessary the said decree niay he 
set aside and that Suit No. 1223 of^ 19|7 
as well as the different appeals arisit^ 
therefrom may be beard on Ihe merijn^. 
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There are other incidental reliefs asked 
for in the. snit. 

The Appellant Gour Mohan Mullick 
who is, as I have said, one of the De- 
fendants in the suit made an application 
on the 10th April 1920 to the learned 
Judge on the Original Side that the plaint 
in Ihe suit brought by Srimati Noyan 
Manjuri Dassi might be taken off the file, 
or for an enquiry whetlier the suit was 
“properly instituted and whether it was 
fit and proper and for the benefit of the 
i^laintiff, that the suit should be further 
prosecuted and that all further proceed- 
ings should be stayed in the meanliuio 
and that Srimati Brindarani should be 
directed to furnish security for costs ami 
lliat all proceedings should be stayed until 
^uch security was given. On flic hearing 
of that application, (he leaini'd Judge 
delivered a' iudgment and directed (hat 
(he riaiiitiir should give parliculais of 
certain allegations, which were contained 
in the plaint ; aud on a •bubsequeut occa- 
sion after these particulars bad been given, 
he delivered a second judgment; and, 1 
projxise to read three passages Irom that 
judgment to show wdiat was the conclu- 
sion at which lie arrived. After slating 
what was the rule with regard to an ap- 
plicatioB buc£ as this, taking a passage 
from Daniel’s Chancei’y Practice as his 
guide, he proceeded as follows : “I pro- 
pose therefenre to consider first whether 
this is a plain and strong case, as appear- 
ing upon such evidence ag can be given 
and considered upon a mere interlocutory 
application first for saying that there is 
no substance or possibility of benefit to 
the lunatic in the action, and secondly, 
lyhether the present next friend has been 
'shown to be unfit lo be allow ud (o couH 
Hue in that capacity.'’ Dealmg with (be 
' Inrfr^^oiat, .whi<^ is the material point in 
the consideration of this appeal, the learn, 
ed Judge said, after disemssing the evi- 


dence : “On these lines and Broadly speak- 
ing, I am of opinion that it would be 
wrong to hold within the meaning of the 
passage which 1 have just cited that this is 
a suit which can be seen to. have no basis 
in the benefit of the lunatic aud (o deserve 
to be terminated.” And, in order to 
make the position which the leaded 
Judge was taking* up clear, towards the 
end of the judgment he said : “ It remains 
for me to add one matter by way of ex- 
planation. I have held that 1 am not 
prepared upon this proceeding to say that 
the suit is either imild fide or entirely 
unsubstantial so that there would be an 
abuse of the process ol (ho Court iu 
allowing it to go on. But I want it lo 
be distinctly understood that lliis judg- 
ment is not to be taken as the approval 
of a Court udininislering .i lunatic’s estate 
lo the irislitiitjon of (liis suit. 'I'hat is 
an, entirely diffeienl nuitlcr ” , 

Upon the hearing ol (his appeal the 
learned Counsel for the Jt*laintiff-Eespon» 
dent took the point that there was no 
right of appeal from the learned Judge’s 
judgment inasmuch as it was not a “ judg- 
ment ” within (lie meaning ot cl. 15 of 
the Letters Patent of this Court. The 
well-kqown passage in the ca^ ot The 
Justices of the Peace for Calcutta v. The 
Oriental Gas Company, Limited (1) was 
relied upon by the learned Counsel for 
the Plaintiff-Bespondout. That passagu, 
which is fafUiliar to us all is .^s follows : 
“ We think that ‘ judgment ’ in' cl. 16 
means a decision which affects the merits 
of. the question between the parties by 
determining some right or liability. It 
may be either final, or preliminary or 
interlocutory, the difference between them 
being that a bnul judgmt'iil dcleriuincH 
the whole cause or suit, aud » prelimmary 
or mterlocntory judgment determines only 
a part of it, leaving other matters to be 
(1) 8 B. t. B. 48S at p, 462 (1878), 
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dietoncoined. ” It has b«^n faeld seveial 
times iji tbie Court iJuit thsit dej&nilioQ 
not an exlieustive defioitim) and tb.it 
whenever a point similar %o the 6nc, 
wlucii I am HOW djecussing, is tpben, tlie 
Court has to decide whether itehe particul.ir 
order in question is a " judgment ” within 
(he meaning of cl. 1 R, havkig regard to the 
nature of the order. •In this case, the 
learned Counsel for the Appellant Gour 
Mohan MuUick urged that the Defendant- 
Appellant has a right to have the suit 
stopped on the groppd that it had been 
shewn that the suit was an abuse of the 
process of the Coiurt in that il> had iiul 
been brought fur the benefit of (lie liaialio 
but tor some ulterior and imprujiei motive : 
and, he further urged that that iiglit h<i(l 
been finally determined by flic learned 
Judge and that consequently this appeal 
would lie. In my judgment, the alleged 
‘‘ right ” — if that word can bo propeily 
applied in this connection, is not sucii a 
right as is contemplated by the definition 
of the learned Chief Justice which ap- 
pears in The Justices of the Peace for Cal- 
cutta V. The Oriental Gas Company, 
Limited (1). It iq time that the Defend- 
ant had a right to apply to thu Court to 
have thq plaiut taken oil the Ido on the 
ground that the suit had not been brought 
for the benefit of the {unatic i’huuUfl, but 
it was in the discretion pt the learned 
Judge to decide upon (be materials, which 
were then before him, whether be would 
make that ord^ or whether he would 
allow the suit 'to proceed to trial. The 
learned /udge has decided, ip effect, that 
igiou the materials then before him aod 
upep the appUcalion whi^ was made tp 
by the Delendant-ApjpeUaHt, he could 
pot aee his way at that stage to stay the 
suit. Vhe leuned Judge has Pot decided 
hsedly the question whether tlm suit has 
been brwigbt for the benefit of the lunatic 
8B.L.B.t3S(1872j. 


01 ’ wliether it is brought mold fide or wbe- 
tber it is .nti abuse of the pm^s of tlie 
Court. In view of the passages ip the 
learned Judge’s judgment which I have 
read, it is clear that the issue as to whe- 
ther the suit is for the benefit of the luna- 
tic or is brought maid fide or is an abuse 
of the process of the Court is still iofipn 
and can be raised at the trial. In fact, 
Ibe decision of the learned Judge really 
amounts to no more than a decision os to.' 
the procedure which is to be followed, the 
result being that in his judgment the suit 
should (iroceed to trial. In my opinion, 
the IcHrued .liidge’s jiKigiiieut does not 
cunuuiit (o ii (lecisjon wJjk'Ii iiffeels llio 
merilsol (lie (picslioii belwecii (be parties 
by determining some right oi liiibibfv. It 
is not, therefore, a “judgment” within 
the meaning of cl. 15 of the Jjettero 
Patent and consequently there is no right 
of appeal. In my judgment, the appeal 
therefore must be dismissed. 

As regards thf costs ot this appeal, ihe 
Appellant must pay the costs of the Plain- 
tiff-Bespondent. As regards the other Be- 
spondeuts they must pay their own costs 
with the exception of Panna Lai Seal. 
The other Bespondents, with ihe excep- 
tion of Panna Lai Seal, arc all m the 
same interest as the Appellant, and it 
seems to me tJial there was np necessity 
for them to appear in this appe«l. %ha( 
consideration does not apply to Pmsna 
Seal, because we find that tltoto is ^ 
allegato^n in the plaint th«t (his sort isiS 
instituted “ fqr pei^nsl gaags Mui bjS9B||t 
of &>imati Briudwreni Last, 

Sen, Panna Lgl Setd and theiv 
who had been instruments in pyttjAg iXiS 
estate to a very heavy hwis hiths^*’" ^ 
view of tlie allegation against Panqa ^ 
Beal it appears to ns that Popua Lgl 
was entitled to appeal^ qp this 
and, inasmuch as we deoidM tW iM ^ ' 
tondapt-Apq;>eU8At has po.gight 
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the usual result must Mlow and the 'Ap- 
pellahl iiyist pay the costs of Panna Tial 
i$eal of this appeal. 

ItiCHABDSON, .T. — T agree aud only add 
a few observations in difference to the 
argument of Mr. Langford James. 

It; is difficult, perha]>s, to reconcile all 
the numerous decisions as to the meaning 
of the term judgment in cl. 15 of the 
Letters Patent. The infalliable test for 
distinguishing between an appealable 
judgment and one which is not appealable 
has still to be discovered. There is, how- 
ever, a consensus of opinion that some 
limitation must ho jail ii()on llio term and 
Iho {•loss of Kii Itioli.iid Couch, C. J., in 
The J usUct'n of lh< I'aia v. 77(c Oruiilal 
(las Co. fl) has gciu'rallv been adopted 
a? a sFarting point. 'J’he term meaus ac- 
cording to Couch, C. J., ‘‘a decision 
which affects the merits ol the question 
between the parties by determining sonic 
right or liability,” and the decision ” may 
be either final, preliminary or interlocu- 
tory.” A difficulty often arises in the ap- 
plication of this definition to decisions jf 
the class known as interlocutory. It is 
not conclusive that the question decided is 
a question deiientliug upon the judicial 
disorelioii of j,he Court of first mstance 
nor is it conclusive that the decision would 
not amount to a decree or an appealable 
Order under the Civil Procedure Code ; nor 
again, would it be correct to say that no 
interlocutory decision on a question of pro- 
c^ure is appealable; for instance, there 
ard td>o epaes where a judgment on a ques- 
tion of venue has been held appealable 
fc/. JoyMl V. Gopiram (2)1. But the 
(^Bsidibratittos to which I have adverted 
tii«f in particular instances afford some 
assistance to the Court. 

Aa ^ the ease of Koratmlt Bamballdv 

' 'ail 8B.t..ji.488U8ra>. 

” <«) t, « M e. 'v. v., 

‘6M (IMOl > 


V. Mougilal Dalime^nd (3), upcai which 
reliance w as ])luced for the Appellant that 
seems to ii«' distinguishable because there 
a right in presenii was asserted to a sum 
of money. Possibly that case goes to the 
furthest limit compatible with general 
adherence to Sir Richard Couch’s dofini- 
fbn. 

In the present case Mr. I .augford James 
argued that liis client had a ri{^ to have 
the plaint rejected or the suit stayed on 
the ground that the suit was not for the 
benefit of the lunatic for whose benefit it 
was nominally instituted, or in other words 
tJiat the suit was an abuse of the fwocess 
ol the Court dial die A(ipellant, 

who was a Oelendant in (he suil, was at 
hhcriy to apply to the leanied Judge to 
slay the suit on such a ground, the learned 
Judge has not committed himself to any- 
thing further than this, that at this stage 
onjiho materials now available, the plaint 
and the Appellant's application and so 
forth, he is not pre^mred as a matter of 
discretion to accede to the application or 
to say that the suit has not .been hrot^ht 
bond fide for the pmtection of the inlereat 
of the lunatic. In my«opinion that is not 
within Sir Bicbard Condi’s definition— 
“a determinatimi of a right or* liability 
affecting the merits of the controversy 
between the partiesi H'he mily right of 
the Appellant we are now concerned with 
is his right to apply and to have the gues* 
tlon dedded sometime, now or later. It 
is ecmoedbd that it lay*in Jihe discretkm of 
the learned Judge to say whether the 
questiim dmuld be deciited new or later. 
The learned Judge has hot denjed ea* 
prbesly or by implicatioD that the Afipel- 
lant v^s at liberty te make this applica- 
tion. On the contrary ho has dealt with 
the matter <00 the luetipg'thut the Appei*' 
lant was entitled to apply and be has Asglt- 
with it most et^efolly and attentively. 

(8) S8 0. w.K, loiyfieie). 
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It is conceded again that the learned 
Judge’s order would not be appealable 
under <lie Civil Procedure Code. 

It would further appear that the deci- 
sion to the extent to wMch it goes, relates 
only to procedure — it merely postpones a 
determination on the merits of Ihe ques- 
tion until a later stage of the suit. Not 
only, as 1 understand,* will the Appellant 
be at liberty to raise the question again at 
a later stage on further mateiials, but it 
will in any case be the duly of the trial 
Judge to determine whether or not the 
suit is for the lunatic’s benefit, whether 
or not it is for his benefit that the settle- 
ment arrived a( in the course of the pre- 
vious litigation should be set aside {Of. 
Porter v. Porter (4)]. 

'I'lie aulhorilies seem to show lli.il in 
order to make a decision appe<il.thl< (lieie 
must be in it some element of hnalily and 
3 am unable to find that eleiueul in, the 
present case. 

I may add that the application to stay 
this suit having been made on behalf of a 
Defendant, .the question atises inter 
parties ; and is, as T have said, o])cn on the 
merits to further ‘consideration Jt may 
be that where such an application is made 
by a third party, not a parly to the suit, 
assuming that it is open to a third party 
to apply, different considerations would 
arise. 

In the result I agree with my Lord that 
the appeal fails on the ground that it is 
inoompeteut and 1 concur in the order 
wbicb he has proposed. 

'Mr. k. K. Duti, Solicitor for the Ap* 
' pellant. 

Mr. P. C. Ghosh, Solicitor for the Re- 
spOUdflUl Noyau TVronjuri Dassi. 

Messrs. A. O. lUmI and Pyio K^jbci- 
•tors for the Respondent Jogendia Nath 
Mullick. 

(4) L.E.a7 GU. Uiv. 4S0 ai> pp. 430, 431 
|ier Bo'wen L. J. (1686), 


Mr. B. N. Mitter, Solicitor for ihe Re- 
spondent Eanta Mohan Mullicjf. 

Messrs. Jones d Go., Solicitors for the 
Respondent Fauna Lai Seal. 

M. N. K. 

[CIVIL APPELLATE JDHISDICTIOH.) 

Apfkal fbou Obdxb 
No. 225 OP 1918. 

TEUNOH, J. MOHBINUDDlIil ABUED, 

Bxaobobofx, j. Defendant No. 1, 
1920, Appellant, 

Heard, 3 and «. 

4, February. Khabibuddin Ahubd 
Judgment, and ors., Plaintiffs, 

4, Febrnary. Respondents. 

CM Procedure Code (Act V of 1908), ScL II, 
r. 11, ayreemint to refer to arbitration — Mahmnedan 
/mw, MOt/ur at “ de faUo ” i/i/ardiari if can ejuecute 
the agreement on behalj of her minor o/itldren—. 
A party to the agreement if can tubsequently ques- 
tion the mlidity of the iigreemeni and withdram 
therefrom, — Subsequent aseent of the “ de jure ” 
guardian if can validate the agreement — Svbordi- 
>Mte Judge if may allow mother to act for her 
infants in partition procsedmgs—Ka.i, who is. 

/I Mahotnedan invLlier on behalf of her 
minor children cnLored into an agrennent 
unlit some olhers lo icfcr to aibitralors tt 
dispute about .some proporlies and ihey all 
made an application to G<Mrt under r. 17 
of the Second Schedule to ihe 0. P. Code. 
The guardian of the minors’ properties 
appointed btf the District Judge sub- 
sequenUg gave his assent Lo the agreement 
to refer and participated in the said appli- 
cation under r. 17. The Court therpuppn 
acted upon the agreement and referred 
the dispute to arbitration; 

Held— Tfeot the mother teas not oom- 
peleiil fo bind the infmts by the agrcc- 
moif to refer to arbiitaiion, The vtothcr 
has 110 larger powers to deal with her 
minor child’s property ttkan any tpdsid^ 
or non-rdaUve who happ^i^ to hfse 
charge for the 'time beiny of ihe 
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The natural guardian can perform acts 
which are purely advantageous to the 
infant, hht can impose no obligations on 
the infant. 

Imambandi V. Mdtsaddi (1) followed. 

A party who entered into the agreement 
to refer, under a misconception as to the 
legal authority of the mother, may after'- 
wards withdraw therefrom. 

The legal guardian's assent subsequent- 
ly given to the agreement to refer and his 
participation in an assent to the applica- 
tion under r. 17 cannot validate the 
agreement which formed 1h( ba.m of that 
application. 

Per Bbaohoroft, .T —The faet that the 
Subordinate Judge subsequently found 
the mother fit to act for the minors 
would not validate an arrangement which 
in its inception was invalid, there being 
no appointment of the mother to act for 
the infant in the partition proceedings 
by the District Judge who tales the 
place of the Kazi in Mahomidan law. 

This was an appeal prefeired on the 
29th July 1918 against an order of Babu 
Bepin Behary Ghosh, Subordinate Judge 
of Zillah Bajshaye, dated the notli April 
1918. 

The facts will fully apiiear from the 
judgment 

Babus Sarat Ch. Roy Choudhury and 
Krishna Kamal Maitra for the Appellant . 

Babus Mohendra Nath Ray, Banhim 
Ch. Mukerjee, Sarat Ch. Mukerjee, Bir 
BhUsan Dutt and Paresh Nath Mukerjee 
foi: the Respondents. 

The'JoDOMBNT OF THE GouBT was as 
follows : — 

Tbunon, J. This appeal arises ont of 
to application made under r. 17 of the 
Second Schedule to the Code of Civil Fro- 

(I) 1, H B. 4S Oal. S7St as 0. TTk N. Sn 


It appears that the descendants of a 
person of the name of Jhalu Mandal are 
in dispute as to the extent of their joint 
properties and as to the maimer in which 
they should be distributed amongst them. 
On the 21st October 1916 these persons 
entered or purported to enter into an 
agreement to refer the dispute to the deci* 
sion of certain arbitrators. The applica* 
tion under r. 17 was made by or on behalf 
of five of the persons whose signatures 
appear on the agreement to refer. It 
was made on the 4th April 1917. Afler 
hearing the parties tlic Subordinate Judge 
directed that the agreement should be 
filed and that the matters in dispute 
should be referred to the arbitrators named 
in the deed of agreement. Against this 
order Mohsinuddin Ahmed one of the 
parties to the agreement has appealed. 

He contends before us that in entering 
into this agiecment he acted under ooern 
cion, and he fiuther contends that as a 
matter of fact the agreement referred to 
was abandoned by the parties thereto and 
never became operative. , These are 
matters into which we do not think it 
necessary to enter because we are of opi- 
nion that on a further contention this ap- 
peal mijst succeed. Of the persons who 
purported to enter mto the agreement 
two are minors, JDin Mahamad and 
Rasiranessa on whose behalf when exe- 
cuting this agreement their mother 
Sakhina Bibi 'acted. It is contended by 
the Appellant that inasnyich as Sakhina 
Bibi the mother was not appointed 
guardian of the properties of the minors 
by the District Judge under the G nii.ivlin.Ti 
and Wards Act, she is not competent to 
deal with the properties of the minors 
and not competent to enter on their be- 
half into the agreement to refer to arbitra- , 
tion, the said agreement being one which 
will n^sssxily, itf acted upim, involve 
dealh^s with the min^. 
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To this contention in view of flbe deci- 
sion of their Ijordsfaips of the !PriVy Coun- 
cil reported in Imamhandi v. Mutudddi 
(1), we think there can be no 'iiifficient 
answer. It is true that in that ca«.e their 
Lordships of the Trivy Cottncil were deal- 
ing more {ttrticJOlarly witlr cases ot sale or 
mWtgage, but they had in view also the 
jgenettel question how far and under what 
circumstances according to Mahomedan 
law deaftngs by a mother or other un- 
authorised guardian of a minor ate opera- 
tive. They observe inter aha; “The 
mother has no larger powers to deal with 
her minor child’s properly than any out- 
sider or non-relative who happens to have 
charge for the time being of the infant. 
The term “ de facto guardian ” that has 
been applied to these persons is mislead- 
ing : it connotes the idea that people in- 
charge of a child are by virtue of that fact 
invested with certain powers over the 
infant’s property. This idea is (|uite erro- 
neous.’’ Later on they fnrtlier say — 
“ Without such derivative authority — (thal 
is authority , derived either from ]iowerR 
given by a will or by appointment by tin* 
Judge as guardian V- if the motlier assumes 
Charge of their property of whatever de- 
seriplfkm and purports to deal with it, she 
does so at her own risk and her acts are 
like those of any other person who arro- 
gates an authority which he does not 
le^li;^ possess. Hhe moy incur rei^n- 
sibilMes but can impose no obligations on 
the infant.’’ In view of iftiis decision and 
these Observations we eaUnut but bold 
that ill the present cose the mothtlf is sot 
eam^Mtent to hind the infants by this so- 
'callhd agreement to refer to arbitratioin. 

fa answer to thiu it is suggested that 
the BfJference to arbitratidS is for the 
lOianifeat advantage of tlhi infants and 
tkoMfoie comes within the ^ird dastf of 
U)il. DiB.niOia. sVS: aitkSSCi. W, 

(stciidsiiix ^ 


the exceptions provided for the protec- 
tion of a minor child who has tfo de jure 
guardian. But to that suggestion we' are 
unable to accede. Acts coming Within 
the third exception are acts putefy ad- 
vantageous to the iirfant, or as it Iww been 
put in the judgment to which we have re- 
ferred, aooeptance on behalf of the minor 
of unburdened bounty. It is clear that 
agreements to refer to arbitration disputes 
between infants and other persons r<^ard- 
ing their movable and immovable pro- 
perties do not come within this excep- 
tion. 

It has further been contended that the 
Appellant Mohsinnddin Ahmed having 
entered into this agreement is not com- 
petent to withdraw therefrom. This also 
ifl a proposition which we are unable co 
accept. Even if he had entered into it 
voluntarily it would seem that he did so 
under a misconception as to the legal 
aulliorily of the mother to bind her infant 
children bv her dealings with their pro- 
perty. But now that he has been advised 
that, as is apparent from the judgment to 
whicli w'c have referred, the mother has no 
such legal authority and that the agree- 
ment is not binding nptm the infants it is 
clear that he should not bo compelled to 
undergo the expenditure ’ of time and 
money involved in a proceeding which 
may very possibly, and indeed in all prob- 
ability ■w'ill, m the end, prove futile and 
infructuous. 

A further contention was advanced te 
the effect that on application made to the 
District Judge under the Guardians and 
Wards Act two persona, one Sakhina/ 
Bihi’s brother Haider Buksh was appoint- 
ed guardian of the profertiea of toe two 
minors to the extent of abottfc oow-thitd of 
their vahie, and that anbther pmou 
Khabimddin Ahmed who is one of 
spondeiits in thkt appo^ was atfpointod 
gnardian of the min<»^’ remaSoIi^ ,p|i^ , 
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perties. These appointments, however* 
w^e both conditional on the furnishing 
of security. Haider Buksb it is true fur- 
nished the required securiljy. Khabirud- 
din Ahmed never furnished that security, 
he never acted as guardian of the pro- 
perties of the minors, and in fact liis ap- 
pointment as guardian never became 
opehitive. It follows that Haider's assent 
subsequently given to the agreement to 
refer and Haider’s participation in or 
assent to the application under r. 17 can- 
not validate the agreement which forms 
the basis of that application. 

We therefore decree this appeal and set 
aside the order of the District Judge \vitb 
costs. We assess the hearing fee in this 
Court at five gold mohurs. The costs are 
to be paid by the contesting major Respon- 
dents. 

Bbaohoboft, J. — agree and wish only 
to add a few words with reference to an 
argument which was advanced before us. 
Tb was that the case of Imambandi v. 
Mutsaddi (1) did not conclude the matter 
before us as there are special rules in the 
Hedaya with regard to partition. We 
were referred to one, which provides that 
in case of a partition between an adult 
and a minor the Kazi must appoint some 
one to act for the minor ; and it was argued 
that here the* Court had found the mother 
a fit person to represent the minors. The 
short answer to that is that the District 
J'udge, who takes the place of the Kazi in 
Mahomedan law, did not appoint the 
mother and the fact that the Court sub- 
sequently found her fit to act for the 
minors would not validate an arrange- 
ment, which in its inception was invalid. 

J. N. R. Appeal decreed. 

(1) I,Ih B, 46 CU. 878s s. 0. 88 0. Vr.lK, 60 
Of 0.)a918!. 
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[AbPSAL FBOlt THE JUDICIAL COMMISBIONBB 
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'I Raja Mobamhad 
Abul Hasan 
Khan, since de- 
Lobd Dunbdin. ceased (now repre> 

Lobd PniliUKOBB. sented by the 

Mb. Aubbk Ali. Depnty-Commis* 

Sib Lawbxnoe Jbneiks. ^sioner of Gonda), 
1921, Appellant, 

16, March. *v. 

Lachmi Nabain 
and ors.. 
Respondents. 

BAnluti brit of OuciA— Biitub, Cf have undkr» 
yrojorietary right. 

In Oudh, there exist various kinds of 
biitb, tile inoidenls of each of which differ 
from those of others, 

I'hc pottah of the birtias in this case ex- 
pi^sshj declared that the grantor had givtv^ 
the land of the village to the granU c to get 
it cultivated and populated. It was for 
the purpose of clearing the jungle, making 
the land fit for cultivation qnd bringing in 
raiyats which carried with it the duty of 
sinking wells. The btrt-holder was to cu- 
joy it free for five or six years. A loin- 
paratively small but gradually ascending 
rent was fixed for the years 1210 to 1214 
in proportion to the increasing productive- 
ness of the soil. After 1214, he was to pay 
the revenue to the sarkar prevalent in the 
TcUuqa and take the daswant prevalent in 
the Taluqa, the dasvf^i^being a deduction 
in the nature of a rebate. The rent of the 
tenure could not be capriciously enhanced 
by the Taluqdar as the assessment of the 
jama teas to he in accordance with the rate 
prevalent in the Taluqa : 

^ Held, in view of the above and other eir- 
(furwtances of the cage, that the JudicM 
Cemmieaionere werq right in holding that 

A ' 32 
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Hhe grantees had under-proprietdr^ right in 
'the village. 

This was an appeal by Special leave 
from a judgment and decree, dated the 27th 
'April 1915, of the Court of the Judicial 
Commissioner of Oudh, reversing a judg- 
ment and decree, dated the 18th October 
1913 of the Court of the Subordinate 
Judge, Gonda. 

The material facts o| the case will ap- 
pear from the judgment. 

Messrs. DeGruyther, K. C, and Parikh 
for the Appellant. 

Messrs. Duhi and Hyam for the Respon- 
dents. 

\ 

* Their Lordships’ Jodgment was deli- 
vered by 

Mr. Ameibr Ati. — The suit, which has 
given rise to this appeal, was brought by 
' the Plaintiffs in the Court of the Sub- 
ordinate Judge of Gonda, in Oudh, on 
the 1st May 1913, and relates to a village 
called Kundarwa, lying within the 
Taluga Birwa Mahnon, in the Gonda 
district, in which the first Plaintiff owns 
a half share; the second Plaintiff, a re- 
sident of Lucknow, appears to have pur- 
chased at a sale in execution of a decree 

C • 

a part of the village in dispute. Why 
he has been joined in the suit, as Plain- 
tiff does ^ not clearly appear. The other 
half of the Taluqa is owned by the Taluq- 
dar of Balrampur. Tire Defendants hold 
the village Knndarwa under a hirt grant 
created so long ago as 1802 by one Maha- 
raj Kumar Madho Sing, who owned the 
property in those days. Later the 
^ Taluqa came into the possession of a lady 
* D»med Rani Sarfaraz Kunwar; on her 
it devolved on her daughter, Birjraj 
..Ki^itvar. On Birjraj Euhwar’s death 
somewj^ere in 1879 it passed ihtb the hands 
cff' her husband, Aehcha Bito. In 1888.. 
half of the estate vfw purCU^ed by the 
first Plaintiff’s father, Raja Kazim Hui- 


sain, whose title as purchaser was affirmed 
finally only in 1699 ; whilst the other half 
was acquired at or about the same time 
by the Taluqdar of Balrampur. 

The Pottah under which the hirt- 
holders obtained the village of Kundarwa 
is in the following terms : — 

“ I have Riven the land of village Kun- 
darwa to Pathak Ouni Bam by way of 
birt. He is free to settle himself and 
others (therein) and to cultivate it himself 
or get it cultivated, year after yehr ; that 
is to say, he is free to have it cultivated and 
populated. He should pay the revenue to 
the Sarkar at the rate prevalent in the 
Taluka and take the dasaundh at the rate 
prevalent in the Taluka. I have written ‘ 
this ; none should act against this.” 

For the first year, the rent is fixed at 
Rs. 4 rising in the course of five years to 
Rs. 36. And then follows the clause re- 
lating to future rent : — 

” He fmeianing the grantee] is to enjoy 
it free for five or six years. Thereafter at 
the rate for Banhaii prevalent in the 
Taluka.” 

The character and incidents of these 
birt gran Is will be referred to more par- 
ticularly in the course of this judgment. 
It is enougli to say at this stage that the 
Circular issued by the Chief Commissioner 
of Oudh in 1861 shows that so late as the 
early part of the nineteenth 'century large 
tracts of land in the Province were lying 
unreclaimed and uncultivated, and the 
usual method for large proprietors was to 
let out the waste lands on favourable 
terms and security of tenure to tenants to 
bring them under cultivation. These, 
grants were .usually called birt bankati (as- 
in the present case) or bantdrashi; f^e 
names indicating the purpose for "which 
they were made. The birtia, or ,btrf- 
iiQlder,.had to isut. down tile fDrest, cleur, 
the land,, build tanks and inffiict raiyatsi/ , 

The predecessors in titje of tho Defi^l ; 
dailts remained admittedly in unmolei^^: 



251 


.Vofc, XXVI.] C5LCUTTA WBBKLI NOTES. 

Kaja MohAxMmad Abiil H\s\n Khan t>. Lacumi Karain. 


possession of the village for nearly 78 
years. 

In 18G9, in the course of whal is called 
the first Eegualr Settlement in Oudh, 
they applied for a direct settlement with 
them of the revenue assessed on their 
village. Their application was opposed 
on ’behalf of Sarfaraz Kunwar, who then 
held the Taliiqa. The case came for final 
disposal before the Extra Assistant Com- 
missionet of Gonda on the 30lh January 
1873 ; the 6t>t-holder was arrayed as Plain- 
tiff and the Taluqdar as Defendant. The 
Taluqdar charged the documents produced 
by the 6irf-holilers to be forgeries. This 
was found to be untrue ; and the actual de- 
cision relative to the respective rights of 
the parties is in the following ternib : — 

“ Now the question whether the lianlati 
birf is taulamoiint to the b/rt rijrht or not 
remains to be dealt with. It is evident that 
whsn the birtdan dohijoJi dues are bedna 
deducted all through, no extinction of the 
birt rights can take place on account of the 
deicrease or increase in th^ amount of rental. 
In mortgage and sale birt* the owners c>f 
villages generally enjoyed the power to 
asEi.|ss rents, to make amendments in then , 
and to grant peiiodical leases in their 
districts; and the dahytd dues have been 
estimated at 10 per cent. only. The Plain- 
tiff has all these qualities in him. 

‘‘ For the above reasons it is ordered that 
a decree upholding possession and occupa- 
tion as an under-proprietor be passed in 
favour of the Plaintiff under the provisions of 
Circular No. 11 of 1862 in respect of village 
Kundarwa No. 590, Pargana Qonda, subject to 
t^e condition that the Talukdar shall always 
have the power to renew the pattm and to 
amend and to assess the jama according to the 
practice observed during the Shahi times: 
that the Plaintiff having deducted only 10 
per cent, dahyak dues, shall pay the balance 
of the'iamq proposed to the Talukdar: that 
in case of refusal to take up the lease and 
the village held under direct management, 
the Plaintiff shall be deemed entitled to 
detAvek dues at id per cent, from the amount 


of gross rental, and that, having, deducted 
his dahyak dues in both the seasons, he shall 
have the accounts adjusted at the end of the 
year.” 

It is clear from this decree that the 
Extra Assistant Commissioner found that 
the Plaintiff in that case possessed all the 
powers ordinarily enjoyed by htVt-bolders 
of his class ; and he accordingly upheld the 
Plaintiff’s “ possession and occupation as 
an under-proprietor,” subject to the eon- 
ditions set forth above. 

It is alleged by the Plaintiffs in the pre- * 
sent suit that there was a discontinuance 
in ” the possession and occupation ” of the 
htrt-holders between 1875 and 1879, when 
they declined to take a Pottah on the rent 
assessed by the Taluqdar. During this 
period, it is alleged, the village was let to 
some other people, the Defendants re- 
ceiving only the tenth of the rent received 
by the Taluqdar, and that in 1880 the btrt- 
helders again got possession under a n(^v 
arrangement. These allegations are not 
admitted by the Defendants; they deny 
that they ever lost possession. No Pottah 
or Kabuliat appears to have been produced 
to show what the new arrangement was. 
Anyhow, whatever ills character, it has 
lasted a considerable time. 

In 1898 Achcha Bam, who had come in- 
to the possession of the Taluqa on the 
death of his wife, ISirjraj Kunw%f , brought 
a suit against the Defen^nts for ejectment 
and enhance.ment of rent. That suit fail- 
ed; the Judicial Commissioner dismissed 
the action on the ground that both reliefs 
vyere exclusively for the Bevenue Courts to 
determine. 

In 1901 Baja Eazim Hossain Khan, the 
father of the first Plaintiff, who bad by that 
time become the owner 'by purchase of a 
half share of the Talnqa, brought a suit 
against the De&ndants’in the Court of the 
Deputy Colledor of Ckmda for arrears 
of rent for the Fasli years 1307 and 1906 


* For tine meftniug of tbis olase of birt see Bykee. 



m Tnn mtmi^i weekly notes. rvot. kxvi. 

EaJA ]\r0WAMMAT> AbUL IIaSAN KlfAN' 1?- TiAG-HAfl NaB.UN. 


(1900 and 1901), on the allegation that they 
held Kuiidarwa on a rental of Es. 603-14-0 
and that ho was entitled to receive a moiety 
thereof. The Defendants contend 'd that 
the rent was payable as a w^hole and they 
eonld not be made separately liable for a 
share of the rent. They also alleged ihat 
their rent was Es. 500, which ihey had 
been always willing to pay less their 
dahyak, the t(Bnth,wfiich they were en- 
titled to deduct, and that ils. 3-14-0 
claimed by the Plaintiff was an overcharge 
for rates. 

Tile Doj)uty Collector of Gouda, before 
wdiom the case came for trial, dealing tirst 
with the plea that the Defendants were 
not liable to pay the rent in halves, stated 
his view as to the status of iho Defendants 
in the following terms : — “ l^hey arc not 
tenants; nor are they ordinary Ihckadars; 
rather they hold the iand as und('r-proprie- 
tors, or inferior proprietors.’’ Tn tjiis 
view ho overruled Ihe biriias' ohjection to 
being made liable to pay renl in halves. 
On the question of the rent lie held as fol- 
lows : — 

** The Defendants admit the juma to be 
Rs. 500, and on addtng to it lls. a-M-G on 
account of rate, wo get tho amount of 
R«. 503-1, 4-G, as claimed by ilio Plaintiff. 

But the suit has not been broushi i«i respect 
of rate, nor was any issue framed as to whe- 
ther the Plaintiff was’" entitled to get the 
samel. The Defendants are not tenants nor 
are they responsible for proiils and loss ; 
they are in possession (on i.-ayiiicnt of 
jajTntt minus a fixed percentage, /.r., lO per’ 
cent.). Till the rate is sued for 1 cannot 
include it- in the claim from my own side. 

I take the amount of j<ima to be Rs. 500 and 
Ahe Plaintiff’s share comes to Rs. 250 
The Defendants have stated that 
from the jama fixed, 10 per cent., that is to 
say Rs, 50 per year, used to be deducted as 
dnhycih 3ues. The Plaintiff is alient as re- 
gards this objection.. From the ipopy of the 
dated the mh January 1871^ passed in 
previous settlement ■ it appears that 


a decree for dahyu^ (10 per cent.) was 
passied in favour of Sheo Ratan, the ancestor 
of the Defendants, and it was settled that 
the proposed rent should he paid to the 
Talukdar after deducting theiteifrom the 
dahi/ajc right, that is 10 per cent. From the 
copy of the judgment, dated the 29th Octo- 
ber 1898, passed by the Court of thic Judi- 
cial Commissioner (of Oudh) in re Sheo Ratan 
rmna Achcha Ram, it appears that up 
to that time the dahyafe right prevailed, and 
there appears to be no reason why it should 
have ceased thereaftier. From the proposed 
rent Rs. 50 per year should be deducted ; and 
after deducting this amount Rs. 450 arei due, 
out of which the Plaintiff is entitled to get 
Rs. 225.” 

The decree of the Deputy Collector Is 
dated the 23rd December 1901. The 
North-Western Provinces and Oudh Land 
Jiovenue Act (III of 1901) was enacled 
about tills time, and under its provisions 
Ihe revenue assessment of the Gonda Dis- 
Irict was taken in hand. Tn the course of 
Ihe selllement proceedings relating to Ihe 
Dirwa Mahnon Taluqa a claim was pre- 
ferred for the assessment of i-ent in respect 
of the village, of Kundarwa. Before the 
Settlement Officer the Balrampur Plstate, 
as the owner of ihe Imlf-sharo of the 
Taluqa, was arrayed as Plaintiff, wliilst the 
h/rf-liolders appeared as Defendants.' TlTe 
Assistant Settlement Officer^ afier stating 
in his judgment tliat “ the case was insti- 
tuted in his Court simply to determine 
\i’hether or not the daswantdar-ho]dei'^ of 
ihe village Kundarw^a should be assessed 
with rent by him,” sets out the contentions 
of the parties. The Taliiqdar's Mookhtear 
urged again that ihe Defendants were hold- 
ing at a rental of Bs. 603-14-6 under a leu^e 
executed by them, and that therefore the 
Settlement Court should not assess the rent 
on the village ; whilst the ITefendants con- 
tended they had never bgen disturbed lb 
their possession of the village, and 
the last 30 years they had been. payipgfii^ 
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rent of Rs^ 500 less Rs. 50, their dahyak 
dues, which they Avere entitled to deduct. 
Dealing with the Kiindarwa village, he 
held as follows : — 

‘' When the Settlement Court allowed the 
da^iwantd-llo\de^CH to retain possession over 
the hamlet of Kundarwa, and they were not 
dispossessed by the Civil Court, the rent 
thereof should certainly bie; assessed by this 
Court. Now there only remains to be seen 
what would be the amount of rent. The 
revenue fixed formcrlir- in n^pect of the 
village has been allowed* to stand, therefore 
I allow the rent of Kund^wa to be the same 
As before' for the followih^ reasons;*’ 

After giving liis reasons for the conclu- 
sion at Avhich he had arrived, he on 
to say that wdiilst there was a fKissihilitv of 
improvement in one of tlie hamlets in dis- 
pide, there Avas A*ery little chance of iin- 
proA^ement in Kuiidarwa." other 

Avords, in his opinion there Avas litfle room 
for enhancement in the case of Knndai'W'a. 
And accordingly he made the folloAving 
order in regard to Ihe hamlet and the 
village respectively : — 

“ For these reasons I think it advisable to 
let the former Revenue, Rs. 60 of Pura San- 
want Ban, stand as good, and Rs. 250 of Pura 
Kundarwa. The (net) profit thus comes to 
Rs. 500, and after deducting the dahyah due^, 
the rent of the fiamlet Kundarwa amounts 
to Rs. 450; aad this is the^ tent which I 
fix.” 

Tlie effect of the Assistant Settlement 
Officer’s order w'as simply to recoepise and 
affirm the rent the Defendants were pay- 
ing. Tlie Taluqdar preferred an appeal 
froih this order to the Settlement Officer ; 
and his order in respect of Kundarwa is in 
these terms : — 

“ This is on© of thosie unfortunate decrees 
of the last settlement which gave and took 
away rights in the same breath. The Re- 
s(K>ndents were decreed possession of mauza 
Kundarwa and intermediate rights, i,e., 
uhd^lp^oprie^ry Hiut the Tfllukdai^ was 
gii^en fix Ihe ind 3 the uPdier- 

pi^^rietbrs w^te not prepared iio pay it W# 


couM resign possession and receive 10 per ceiiL 
of SiSBets instead. Such conflicting ‘ap- 
peals are merely provocative of further liti- 
gatiem. in order to define the status of the 
subordinate party. The Appefllant urges 
that as no rent was fixed at last settlement 
the Settle’ment Court has no power to 
fix rents now. I find that whatever else the 
Settlement Court at last settlement gaviei, it 
certainly conferred under-proprietary rights 
to land, and I am therefore! empowered to 
fix rents under sec. 79 of the Revenue Act.” 

The Settlement Officer’s order Av^as made 
on the 1st December 1902. Prom that 
date to November 1912, the Taluqdars re- 
mained quiescent. By that lime the first 
Plaintiff in this action had succeeded to 
his father’s estate; and he, on the 39th. of 
tliat month, issued to the seA’eral Defend- 
ants the following notices (‘ouched in 
identical terms offering a three years’ lease. 
After setting out the decree of the Extra 
Settlement Officer made on tlie 30(h Janu- 
ary ^1871, the Plaintiff says : — ^ 

“ I, the sender of this notice and the pos- 
sessor of the Estate of Birwa Mahnon, of 
which the aforesaid village forms part, 
assess and fix the lease mon^ of the afore- 
said village at Rs. 580, as detailed below, 
from 1^20 F. to 1322 F. After deducting 
therefrom Rs. 58, the dqjhifdk (10 per cent.) 
dues at the rate mentioned in thei settle- 
ment decnee, you shall he liable to pay every 
year the remaining! amount ofl Rs,* 622, as 
detailed below, in the instalments noted be- 
low/- If you accept t*hi 2 i rental, mentioned 
above, you can attend the estate office of the 
sender of this notice and get the patta and 
the K abulia t completed ; but if you fail to 
get the same completed within fifteen days 
from this date or refuse to take up the leiase 
(Sbeka) of the aforesaid village at the above 
rentol, you shall Cciase to have the right of 
possession over the village and it shall be 
talceai under direct management. If 3^011 fail 
to make a reoJly to this notice within seven 
flays from this date, it shall be deemed that 
you do not agree to take up the le^e of 
thte vUlage on the cental amssed by me.” 

. The Defendants do, not seem to hay^ ; 
giyen- detean(J'--ra#^l^ 
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there is nothing on the record to show that 
there Avas a reply — and accordingly the 
first Plaintiff, in conjunction with Lachmi 
Narain, brought this suit as already stated 
in the Court of the Subordinate Judge of 
Cronda on the 1st May 1913, for the follow- 
ing reliefs : — 

“ (a) That a declaration be made to the 
effect that the Defendants Nos. i to 5 have 
no zamindari right sufierior or inferior, in 
the entire village Kundarwa owned by the 
Plaintiffs. 

“ (b) That it may be declared that accord- 
ing to the old settlement decree, dated the 
30th January 1871, the Plaintiff alone is en- 
titled to assess and alter the amount of rent 
to be paid by the Defendants Nos. 1 to 5. 

“ (c) That a decree for possession of the 
entire village Kundarwa bet given.” 

He also claimed mesne profits. 

The Defendants in their written state- 
ment denied the right of the Plaintiff to 
eject them ; they admitted that under the 
‘decree of the 80th January 1871 , the Plain- 
tiff No. 1 was the superior proprietor of 
the village, and they claimed that under 
the same depree they were entitled to 
under-proprietary rights. And in para- 
graphs ‘24 and 25 they said as follows : — 

“ Thakurain Sarfaraz Kunwar obtained a 
decree for the supeirior proprietary right in 
respect of this village on the 24th March 
1869, and in the said suit a direction had 
been given that the ancestor of the Defen- 
dants Nos. 1 to 5, Sheo Ratan, should bring 
a separate suit for under-proprietary rights. 
Accordingly the said Sheo Ratan Pathak, 
having brought a claim for the pukhtadari 
rights, obtained ^a dhcree on the 30th Janu- 
ary 1871. Now the Plaintiff is the represen- 
tative of Thakurain Sarfaraz Kunwar : there- 
fore he is the superior proprietor of the said 
village. 

•'114; Tn the recent settlement Rs. BOO was 
^^ rmin'ed to be the amouiit of rent, and 
after deducting Rs. 50 on aohount of dahyaff 
dues, the Defendants pay Rs. 460 annually to 
the superior proprietor. In',.'<fiew of the 
quality of land in this village, th^ amount of 
rent oajmot exceed Rs. BOO. .If the Court 


determines that the Plaintiffs and the De* 
fendant No. 6 are entitled to a rent exceed- 
ing the amount assessed during the recent 
settlement, the undersigned "Defendants do not 
object to the payment of an enhanced amount 
of rent. The Plaintiffs should srefc redress in 
'the ileeenue Court." 

The issues raised by the Subordinate 
J udge were wider than' the prayers in the 
plaint : the first was whether the Defend- 
ants were under-proprietors ; and the 
second whether the relation of landlord 
and tenant existed between the parties. 

He decided both issues against the De- 
fendants, and accordingly made a decree 
in favour of the Plaintiffs in respect of all 
the reliefs asked for. He treated the De- 
fendants as trespassers and awarded to the 
Plaintiffs possession of the village with 
mesne profits. On appeal the claim for 
ejectment and mesne profits was aban- 
doned ; the Judicial Commissioners there- 
fore dealt only with the question of the 
Defendants’ status. They were of opinion 
that the decree of the 30th January 1871, 
conferred on the 6»rt-holder “ more than a 
mere right of dahyak.” In their view it 
affirmed his right as under-proprietor, and 
that therefore the decree for ejectment 
made by the Subordinate Judge was bad. 
They accordingly dismissed the Plaintiffs’, 
suit. 

.On the present appeal before this Board, 
it has been conceded that the claim for the 
ejectment of the Defendants and for pos- 
session is not maintainable. It is admitted 
that such a claim arising between landlord 
and tenant (even assuming that the. De- 
fendants’ position is no more than that of 
an ordinary tenant) is exclusively cogniz- 
able by the Revenue Courts. The.deci^qn , 
of the Board is thus confined to the first ,tw>, ' 
prayers in the plaint, which relate 
status of the Defendants and the ej|ect-!)^;| 
the Extra Assistant Settleipent 
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sioner’s order made on the 30th January 
1871. 

It seems clear that the rights of the birU 
holders must be adjudged on the basis of 
the document which created their interest. 
It; is called a Pottah ; but the term Pottah, 
like the word jote in Bengal, is a general 
expression and comprehends all tenures 
and subordinate interests, from a perma- 
nent mokurrari tenure to^ a yearly lease. 
It has to be observed that in Oude, as 
pointed out in the Chief Commissioner’s 
Circular already referred to, there exist 
various kinds of birts, the incidents of each 
of which differ from tlmse of others. Some 
are acquired by purchase, and are accord- 
ingly called bai birts ; some are given from 
motives of piety to Brahmins, and are de- 
signated bishunprit birts. Sykes, in his 
valuable work, at p. 178, states their 
character thus : — 

** Biahunprit birts were cessions similar in 
almost <every respect to the bai or purchased 
birts^ save that these were given to Brah- 
mins for the honour and glory of God (if 
not for that of the giver) and no considera- 
tion was taken.^’ 

Such was the nature of the grant in the 
case reported in 14 Oudh Law Re- 
ports, p. 336, on which the Plain- 
tiff’s counsel relies in support of his 
contention that the Defendants have 
no right in the land beyond the le- 
ceipt of the dahyak. The dispute there 
related to a bishunprit birt (see ^p. 339). 
As the Judges dealing with that case point- 
ed qut^ a bishunprit khushast is not a grant 
for valuable consideration,” but a mere 
‘'g^nt by favour.” Again, the settle- 
paent decree there appears to be quite 
d^eren^ from the decree in the present 
catiA^: it had simply confirmed the 
hikhunprit-ho\Aer'f$ ” existing possession ” 
Mupi^ with the Taluqdar’s power to fix 
rhht and rene^ the lease. There is 
littjfe or no analogy except in the common 


use of the word birt between a gratuitous 
grant like the bishunprit birt and a jungle- 
clearing grant where the grantee has to 
incur considerable outlay before he can ob- 
tain ‘any return from the land. 

There is a reference to ” jungle-clearing 
birts in pp. 176-77 of Mr. Sykes’ work. 
And on p. 191 a fuller explanation is given, 
thus : — 

Chaharum and Da&waiit (also known in 
the neighbouring district of Benares as 
Bunkvttee) is an under-proprietary right 
obtained by clearing jungle land under a 
leaab' granted for the purpojse (bunkuttee) 
apd bringing it under cultivation and in 
other cases granted to all proprietors and >in-< 
fluoniial residents of the village to keep 
them contented and loyal. The terms 
Chaharum and Daswani are in use chiefly in 
the districts of Gonda and Bahrainch, and 
mean respectively one-fourth and one-tenth, 
thus giving a clue to the original extent of 
these subordinate) tenures ; fche daewant 
being very similar in its nature and extent 
to tljje dahyak of the hMas. , 

The use of the terms chaharum and 
daswant arose in this .way. The terms of 
the lease were usually as follows: — For five 
years the land was rent-free ; in the sixth 
year the tenant paid one-sixth of thei pro- 
duce! ; in the Seventh, one-fifth ; in the eighth, 
one-fourth ; in the ninth, one-third ; and in the 
tenth, one-half the full rent. Henceforward 
the clearer was entitled to hold at that rent 
so long os the land was held pakka ; but if 
the landlord held kacha the clearer was en- 
titled to have one-fourth or one-tenth of the 
produce which in practice, came to mean 
one-fourth or one-tenth of the land rent-free 
in under-proprieifcary right. This tenure, like 
-the others, was liable to etncroachment in the 
shape of an assessment of rent, but that 
would be low in any case.’' 

The Pottah ii) the present case expressly 
declares that the grantor has given the land 
of the village to the grantee to get it culti- 
vated and populated. It was for the purr 
pose, of clearing the jungle, making the 
land fit for cultivation and bringing in 
raiyats; Which carried it itbe dutf uf 
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sinkiiig wells, etc. It is declftTfej in the 
■Potiah ' that “ the 6/rt-holder was to enjoy 
it fioe for five or six years.” A compara- 
tively small but gradually ascending rent 
is fixed for the years 1210 to 1214, in pro- 
portion, it would seem, to the increasing 
productiveness of tlie soil. After 1214 he 
was to pay ‘ ‘ the revenue to the sarlcar pre- 
valent in the Taluqa, and take the das- 
want prevalent in the Taluqa.” The 
deduction was in the nature of rebate. 

By his order of the 30th January 1871, 
the Extra Assistant Commissioner declared 
the right of the bt.rt-holder, and made a 
decree ” upholding ” in express terms his 
' ‘ possession and occupation as an undor- 
proprietor .... under the provisions of 
Circular II of 1862 in respect of the village 
Kuudarwa.” The reference to the Cir- 
cular in the decree shows, as the Judicial 
Commissioners rightly observe, that ” the 
Extra Assistant Commissioner decided and 
' must have intended to decide ’ ’ that, the 
birt-holder was an under-proprietor under 
the provisions of that Cii’cular. The Extra 
Assistant Commissioner further declared 
the condition on which the land was held 
under the Pottah, that “the Taluqdar 
shall always have* the power to renew the 
Pottah and to award and assess the Jama 
according to the practice observed during 
the Shahi times that is, before the 
Annexation. The Jwna is to be assessed 
according to the practice observed prior 
tc 1856, as indicated in the Circular itself. 
There is no evidence, however, in the case 
wh4t the practiee was in those days. The 
Pottah, however, lays down a standard 
for the assessment of the Jama. The 
taluqdar cannot capriciously enhance the 
. . assessment must be in accord- 

the rate prevalent in the Taluqa. 
V^i^S^^her it is in accordance with such rate 
'"qi not, in case of a dispute, is a matter 
whplly; witljin the cc^ujzance^.qf the B 
. nue Courts. Nor, from the;?twms of 
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Pottah or the decree of 1871, does it ap- 
pear, that the Taluqdar is vested with the' 
power of amending and assessing the rent 
arbitrarily at short intervals, which would 
necessarily be a harassment to the inferior 
holder as well as the raiyat. 

The facts already recited show that for 
a number of years the Defendants have 
been paying a rent of Bs. 50(1, less' their 
tenth. It is alleged by the Plaintiff that 
between 1875 and 1879 there was an in- 
terruption of their possession, and the 
village was let on a higher rental to other 
people. If these Poltahs represented real 
transactions it is difficult to understand 
why no reference was made to them in the 
proceedings in 1898, or 1901 before the 
Deputy Collector. Again, considering that 
the rent in the Put tah for 1287 is stated to 
be Bs. 1,451, and in that of 1876 it is stated 
to be Bs. 1,826, it is not explained how 
the Defendants were found in 1901 to be 
paying only Bs. 500. Anyhow, interrup- 
tion of that character cannot affect or alter 
the Defendanta’ rights under the Pottah 
of 1802 or the decree once they got back 
into possession. 

On the whole their Lordships concur 
with the Judicial Commissioners in hold- 
ing that the Besiwndents, as declared in 
the decree of 1871, ^wssess an under-pro- 
prietary right in the village of Kuudarwa, 
grunted to their ancestor in 1802. The 
appeal will, therefore, be dismissed with 
costs, and their Lordships will humbly 
advise His Majesty accordingly. ' - 

Solicitor : Mr. Edwiard Dalgado for thh 
Appellant. ■ ^ 

^licitors : Messrs. Barrow, Boaors atid 
NevUl for the Bespondents. 

B. M. P. 
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[A»B4Ii rBOM Patka,] 

Baja Baz 
IBbaowat Datai< 
SiKaH, since de- 
Lobd Bookmastbb. ceased (now repre- 

SiB John Edqb. sented bj Baj- 

Hr. Akbbb Au. knmar Barhamdeo 

Sib Lawbbnob Jbnkins. ^ Narain Singh), 

. 1921, Appellant, 

11, November. v. 

Bam Batam 
Sabu and ors., 
f Bespondents. 

Order in Council^ ConetriLCtion^JnterMt^ front 
whai date payable -^Meine profits ^Compensation 
for improvements —Excessive time taken by litiga- 
tion in India^ commented upon. 

An Order in Council directed that on 
payment by the Appellant of certain sums 
of money, due in respect of mortgages, and 
interest thereon at 6 per cent., the Appel- 
' lant should recover possession of the pro- 
perty together with mesne profits : 

Held — That interest should run con- 
currently with the mesne profits, that 
being the construction which the Board 
had placed upon the order upon an appli- 
cation for review. 

> 

Held, also — I'hat part of the mesne pro- 
fits having been due to permanent improve- 
ments made by the disseisor, a deduction 
of 10 per cent, was properly allowed by 
■the High Court in respect thereof. 

Held, further — That the increased rents 
pwit couM be properly attributoible to the 
improvements could be properly set off 
against the mesne profits even though they 
were not actually executed by the persons 
in possession of the date of the decree, but 
by persons from whom they had purchased 
Vi0 property. 

The Older in Council of which inter- 
pretation was sought was passed in con- 
foiipiity with the judgment of the Board^ 
in Bhagwat Dafjal Singh y. Debt DayaC 


Sahu (1), where the facta are more fully 
set out. 

Jileb Kner made an unauthorised sale of 
three villages to Debi Hayal. On her 
death the reversionary heirs sold the same 
villages to Raja Blmgbat Dayal Singh who 
brought suits against Debi Dayal to ob- 
tain ^Ktssession of the property. The suits 
eventually came before the Judicial Com- 
mittee and on the 25lh January 1908 an 
order in Council was passed which pro- 
vided inter alia — ‘‘that upon the Appel- 
lant Raja Rai Rliagwal Dayal Singh, pay- 
ing to the Respondent Debi Dayal Sabu 
tlie two suras of Rs. 11,198-13-6 and 
Rs. 0,400 found in the latter’s favour by 
the Court of the Subordinate Judge 
together M’illi interest on the said sums 
at six i)er cent, per annum, the Appellant 
do recover possession of the property the 
subject-matter of the said two suits to- 
gether with mesne proOts to be ascertained 
in execution proceedings . . . 

In 1909 tlie Appellant decree-holder filed 
a wiit to enforce the said order ii\ Council 
and prayed for possession of the properties 
in dispute. Possession w as duly given but 
the execution of the Order iu Council was 
objected to on the ground that the claim 
for mesne profits covered a period of 15 
j^ars but interest on Ihe amount due to 
the judgment-debtors was confined to one 
year ntmiely from January 1908.* 

The other ]^)oint was with regard to 
mesne profits which’it wag ttonlended had 
been increased by permanent improve- 
ments effected by the Rajah’s predecessors. 

The Subordinate Judge of Palamau de- 
cided that no interest' was* chargeable prior 
to- the date of the Order in Council, and 
that the judgment-debtors were not en- 
titled to any allowance on account of im- 
provements effected by them. 

This decree was varied by the H^h 
Court of Patna ou appeal. The learned 

it) Ii.R.d9I.A.48»tp.64:s.c.I.Ii.B,8(l 
Ca). ABQi 12 C.'W. N. 393 (1908^ 

33 
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Judges held that interest was payable 
'from the dates of the bonds and not from 
the date of the Order and that the judg- 
ment-debtors should have as compensalion 
for impiovements a deduction of 10 per 
rent of the annual profits of the -Milages 
in calculating the mesne profits. 

Against the decree of the High Couit 
the decree-holder appealed to His IMajcstv 
in Council and the judgment-debtors filed 
a cioss-appeal b-y special leave. 

Messrs, A. M. Dunne, K. C. and B. 
Dube for the Decree-holder. — Contended 
that the order in Council of 25th Januarv 
1908 contemplated t-wo specific sums and 
lx)re interest from the date of the said 
order when those sums uere ascertained, 
and that the 10 per cent, reduction should 
not have been allowed. 

Mr. E. V. Eddis for the Judgment- 
Debtors. (Contra). 

Their Lordships’ Judoment was deh- 

• ( 

vered by 

Lord Buckmaster. — T\\enty-six years 
ago in the month of November 1895, one 
Eaja Bai Bhag\\at Dayal Singh, bought 
three villages known as Chianki, Ganke, 
and Lalgara, wh^h wore situate witlijn 
Ihe jurisdiction of the Rubordmate Judge 
of ralamau in the Bistuct of Eanchi. 
Together with these villages he bought 
litigation, -which has.fnsued from that day 
until this. He found that the villages 
were occupied by persons who claimed an 
absolute title under conveyances that had 
been made by^ a* Hindu -widow with a 
limited estate. It was consequently neces- 
sary for the Raja to take proceedings for 
the purpose of obtaining possession. He 
apcKMdingly instituted a suit which was 
before the Subordinate Judge, who 
his claim to possession and also 
mesne profits as from the proper date. 
That judgment was made the subject of 
an appeal to the High Cofirt'of Judicaliire 


at Fort William in Bengal, and upon that 
apj^ieal the judgment was reversed. From 
the decree of the High Court at Fort 
William an appeal was brought before their 
Ijordships, who restored the judgment of 
the Subordinate Judge. They cd vised 
that ihe appeal should be allowed, and that 
the Ajipellant should recover possession 
together with mesne profits, which were 
to be ascertained in the execution proceed- 
ings; but they did something more, which 
has caused the first of the questions that 
has been argued upon the present ajipeal. 
It appeared that although the persons 
whom the purchaser in 1896 ejected had 
no title to the property against the Raja, 
yet the widow had, before the sale under 
which they claimed, raised money for 
necessities, ancesiral worship, and other 
similar matters for all of which she was 
perfectly entitled to charge the estate. 
Mortgages had been executed to secure 
these monies, and when the properties 
were sold by the widow, these mortgages 
were paid off. The Subordinate Judge, 
when the matter first came before him, 
decided that certain parts of these mort- 
gages which he gathered together under 
two heads, amounting in ihe one case to 
Rs. 11,398, and in the other to Bs, {5,400, 
should be allowed, and that these sums 
should carry interest at the rale of 6 per 
cent. When the matter was before their 
Lordships they confirmed the finding of 
the Subordinate Judge, both as td posses- 
sion and as to those sums, and found 
the sums (hat were io be paid should carry 
Interest at 6 per cent, per annum. 

The first question that has been raised 
upon this appeal is as fi-om what date the 
6 per cent, should nm. The proceedings 
have emerged from a finding originally 
made by the Subordinate Judge, who beld 
that according to the true constmctioxi 
. ibis order the interest « should' mn frdlp 
ihe date of his own original decree, bnt tHe 
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.High Court of ..Judicature at Patna has 
's$id that the effect of the order is to take 
the interest back to the .date of the mort- 
gages. It is unuecessary for t^eir Lord- 
ships to settle in detail the question which 
led to that conclusion^ for this reason : 
■that the order of their Lordships on the 
former appeal was the subject of review, 
and an application w'as made to them for 
the purpose of ascertaining what it was 
that’ was meant by the allowance of inter- 
est at 6 per cent, when no date was men- 
tioned as .the date from w'hich it should 
run, and upon the matter coming again 
before tlieir Lordships on the 11th Febru- 
ary 1909, upon an application by the Re- 
spondents for modification of the judg- 
ment, they made it clear that what they 
meant was that the interest should injn 
concurrently with the mesne profits; that 
as one sum was allowed on the one hand 
for the mesne profits, the sum for interest 
should be allowed upon the other. This 
relieves their Tjordships entirely from the 
necessity of considering what, without the 
assistance of that inter|)retation, they 
might have decided that the order meant,* 
a^ul they can only express their sincere re- 
gret that the litigant parties in these pro- 
ceedings did not think right at the earliest 
* moment to have obtained the information 
which has not been placed before a single 
one of the Courts from whom this dispute 
has proceeded, and indeed was only placed 
'■^fore their Lordships this morning after 
the case had been part heard. It at any 
rate disppses entirely of the first part of 
itho appeal, and the order that is appealed 
f»»iii in that respect must be modified so 
as tp. bring it into agreement with the de- 
intention of their Lordship^, in the 
proceedings. But this does not 
disj^se. of , the whole of the'appeal, for 
tl^^ill retnainj a further ttMitter for. 
q^jidjetal^m^ that : arises in 'this way. 
the infijoiry was directed With re- 


gard to the mesne profits, a question arose 
aa to whether part, at least, of the mesne 
profits had not been due to permanent im- 
provements that bad been executed upon 
the property by the purchasers whose title 
had been dispossessed by the Baja, who 
had bought in November 1896. There has 
never been any contention before their 
Ijordships as to the right to obtain some 
allowance in respect of these improve- 
ments, if in the circumstances of this case 
such a right was capable of being estab- 
lished. The Commissioner before wb<Mn 
the matter was first heard disposed entirely 
of the two villages, Chianki and Ganke, 
M'ith regard to which no further question 
now arises ; but with regard to Lalgara he 
staled that the purchaser from the widow 
had made improvements, and that in con- 
sequence of these improvements the jama 
of the village was raised to Rs. 2,400. 
There seems no doubt that these improve- 
mehts were in their very nature of a perma*. 
nent character. They were the erection of 
tanks for the purpose of irrigation, and 
the construction of a dyke. It seems 
quite impossible to believe that any estate 
that had received the advantage of seven or 
eight big tanks and tlie irrigation con- 
sequent upon their, use would not have 
had the jama thereby increased. The 
learned Commissioner in his determination 
made a finding that the amount of the 
mesne profits for which the person in pos'^ 
session would-be made liable amounted to 
a sum which in respect of this village w'as 
Rs. 36,057, and he then added that if he 
was entitled to a deduction for the. im- 
provement, then a deduction of Rs. 4,000 
should be made therefrom, and if not, it 
sliould not. In other worda, what he 
attempted to do was to make the deduction 
for the capital spent in the improvements 
and not the amount by which the m^^rie 
promts .theipsdlv^. had been increased* by 
t6e ex^^turet :'The ' nwtter then’ Went 
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back before the Subordinate Jud^e, arid he 
confirmed the report of the Cdinmissioner 
as a matter of form. The case then came 
before the High Court of - Judicatim^ at 
Fort William, and they dealt with the ob- 
ject ions and remanded the matter with 
tins direction ; — 

Neither party will be! entitled to chiil- 
lenge the figures arrived at by the Com- 
missioner nor the hndinjfs arrived at by him, 
except that with regard to the improve- 
ments, the judgment-debtors will be at 
liberty to show on the materials oii the re- 
cord that the Commissioner has not given 
them credit for any particular improve- 
ment which they are justly entitled to. But 
they will not be entitled to take exception 
to the hndings of the Commissioner as to 
their value, and no fresh Commission will be 
issued nor any further eyidenee wdll be al- 
lowed to be given by the parties.’* 

It appears that the farther objections 
.that were taken upon this reinund were 
first of all to the ullowUncc of any \noney at 
all, and secondly, it was arj'ued that' an 
allowance could not be nmdc because the 
improvements had in fact been executed 
by the person who had been the original 
purchaser from the vendor who had the 
limited estate, and ihai he Imd again sold 
and that it was tlie puichaser from him 
.who was in possession al (he time when 
the final purchase of tlie property was 
made. Their Lordships are of the opinion 
that there is no substance in these conten- 
tions. The increased rent that is pro- 
perly attributable to the improvement can 
be properly set off against the mesne pro- 
fits, even although it was not actually exe- 
cuted by the person in possession at the 
moment when the decree for possession 
was made, and the only qiicslion that is 

113 to determine whether or no my sum 
should be allowed. The Subordinate 
Judge held that there should be no sum 
allowed at all, and the High Coiii-t at 
Patna has fixed a sum of 10 per cent, on 
the rents. With regard to adequacy 


or the accuracy of a 10 per cent, allowftnc^> 
their Lordships are not in a position , ;^to 
slpeak ; they cannot possibly know the cir- 
enmstanegs, but the sum of 10 per cent, 
appears to be a perfectly fair and reason- 
able sum to allow in the circumstances of 
this case. The facts found by the Commisr 
sioner are those upon which all the j-udg- 
ments must proceed, and among these is 
the statement that the improvements have 
increased the value. Their Tjordships are 
clearly of opinion that that is not only the 
finding of the Commissioner, but that it 
is the only reasonable inference that can 
be drawn from the character of the im- 
provements, and they therefore think, in 
that respect, that the jiidgmojit of the 
High Court must be affirmerl. 

That disposes of all the matters upon 
this appeal, but their Tjordslups canuot 
part with this case without expressing once 
more their regret as to the interminable 
course of litigation in India. It, cannot be 
for the welfare of any community that the 
purchaser of property bought in good faith 
should be liable to endless quarrels arising 
• out of his purchase, which continue, as 
they do in this case, and as they must in 
many, beyond the period of his natural 
life. The man who bonglit this property 
never knew what it was to bo free from" 
the anxiety of a law suit until the day he 
died ; even then the litigaiJon was not 
ended, and has been pursued until the pre- 
sent appeal. This has itself taken four 
years to come here from the High Court, 
and of course no explanation has Gr ever 
can be offered of why these delays occur. 
Their Lordships refer once more to. this 
matter in the earnest hope that a condition 
of things which they regard as constituling 
a serious blot upon the administration of 
justice should be removed. ’ ^ : 

With regard to the. c^ts of this app^, ■; 
their Lordships have given caref#;<^^^ 
sideration to what . order justice' 
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and tbay have oome to the conclusion that 
^ere ought to be no costs of the appeal.or 
of the ' cross-appeal ; that the costs of the 
High Court, although the order of the 
High Court has been varied, should in the 
circumstances of this case be allowed to 
stand. They will therefore humbly advise 
His JVIajesty that the order of the High 
Court be varied to the extent that has been 
already indicated, namely, by declaring 
that the interest of 6 per cent, should run 
concurrently with the mesne profits, but 
that the costs should be dealt with as 
above mentioned. 

Solicitors : Messrs. Barrow, liogers and 
Nevill for the Decree-holder (Appellant in 
the first appeal). 

Solicitors : Messrs. Pugh rf; Co. for tlie 
J udgment-debtoi's. 

O . D. M. 


[CIVIL APPELLATE JURISDICTION.] 
Lsttbrs Patknt Appbal 
N o. 44 OP 1920. 

Mookvbjbk, J. Mohan SIolla, 
Panton, J. Plaintiff, Appellant, 

1921, V. 


Heard, 25, July. Babu Bibi and anr., 
Judgment, Defendants, 

26, Angnst. Bespondents. 

JfaAomtdan £aw — Divorce by furiting— Preg- 
nancy fMowed by mitcarriage— Divorce tnkbula 
form-^DatB on which period of iddnt commenoee^ 
Circumstances hy which iddat may he terminated 
.earlier V . 


A Mahoniedan husband executed and 
^registered a deed of divorce in favour of 
the wife and a few days later saw her, pro-- 
'■ flounced the legal formulas, made over the 
iidocument to her and went away. Sub- 
imquently she went through ceremanies of 
^marriage with two persons one after the 
pth er , th^ marriage with the Plaintiff 
place' last In a mitfor^ restitution 
bf the Plaintiff on the, 
that^ihp first marriage after the 


divorce took place within the period of 
iddat and as such was void, the defence set 
up was that the period of iddat commenced 
On the date of the execution of the dam- 
ment and expired before the first marriage 
after the divorce took place, that the lady 
was pregnant at the time of the divorce and 
miscarried and this had the effect of 
terminating the period of iddat, and that^ 
the divorce was in khula form : 

Held — That the divorce took effect from 
the date of the writing and not from the 
date of its receipt by the wife unless there 
were words in the instrument showing 
a different intention. 

That the case must be sent back for re- 
investigation as to the validity of the first 
fnarriage after the divorce on production of 
the Talaknama so as to enable the GouH 
to consider whether there was anything 
in the document preventing its taking 
effect from the date of its execution ami 
after allowing the parties to adduce rele- 
vant evidence regarding the divorce so as 
to enable the Court to consider the other 
points raised in the defence. 

This was an appeal preferred on the 
25th June 1921 from a decision of the 
Hon’ble Justice Newbould, dated the 3rd 
May 1920, passed in S. A. jWo. 1629 
of 1919, reversing that of Babu Matilul 
Eay, Subordinate Judge, Faridpur, dated 
the 17th July 1919, reversing that of Babu 
Satchidanandp, Mukerjee, Munsif, Madari- 
pur, dated the 15th June 1918. 

The facts of the case •will appear from 
the judgment of Newbould, J., which is as 
^fdlows T 

NhwbouiiD,. j. — ^T his , appeal . arises 
.out of a suit for restitution of con- 
jugal' rights. The first Defendant Baru 
•Bibi -was . divoycej by her first . h,us- 
jbaiwl. by., .a ^alakuama, dated l.^h 
May 1916.^ . days, after, w,ards. the 

hu8bM»d.,ef » #iie, , pronpu^ced .the 
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legal formula and made the- document over 
to her. On 12th August 1916 the De- 
fendant No. 1 went through a form of 
marriage with Defendant No. 3 and. on 
3rd September 1910 she went through a 
form of marriage with the Plaintiff. The 
lower Appellate Court , has decreed the 
Plaintiff’s suit on the finding that the 
marriage to Defendant No. 3 was invalid 
because it took place during the period of 
iddat. In coming to this finding it ap- 
pears to have wrongly held that the period 
of idd<it commenced on 20th INlay when the 
word tulak was pronounced within the 
hearing of the wife. Prom the authori- 
ties it would appear that the period 
of iddat, when there has been a divorce by 
a deed, commences from the date of the 
document. In the case of Sara- Bai v. 
‘liahia Bai (1), it has been held that “a 
divorce by talaknama ' is effected as soon 
as the words are written even without the 
wife receiving the writing.’ ” Also, at p. 
164 of Wilson’s Anglo Mahammadan law; 
2nd Edition, T find “for tlie purpose of 
estimating the duration of the iddat, a 
divorce by writing is considered to take 
effect from the date of the writing, not 
from the date of receijit, in default of words 
showing a different intention.’’ Here it is 
not suggested that the talaknama con- 
tained any words which w’ould suggest that 
it would not take immediate effect. Eur- 
ther authority in support of this view will 
be found in Tyabji’s Mohammedan Tjaw, 
2nd Edition, p. 219- For the Respondent 
reliance is placeii on the case of Furzund 
Hossein v. Janu Bibi (2) but that case has 
no. bearing on the point that arises in this 
case as the divorce which was the subject 
bf 't]hat case was not alleged to have been 
effected by a deed. If the divorce of De- 
fendiSit No. 1 by her first husband to<dc 
effect from 12th May 1916 there can be 

(1) I. L. R. 30 Bom. 687 (IflOtK- 
- (a) I. li. R. 4 Cal. 688 (1878), ■'£* . 


no ground for holding that the marriage 
to Defendant No. 3 was void. Even if 
the period of the iddat be held ^o have 
commenced from 20th May it is quite 
possible that it might have expired before 
this marriage. The Defendants’ conten. 
tion is that she was pregnant at the time 
of her divorce and miscarried. That would 
determine the perfod of the iddat. Fur- 
ther, in the case of a girl of this age, the 
period of iddat is not three calendar 
months but three courses in the case of a 
woman subject to menstruation ; even if 
I held that the lower Appellate Court was 
right in law in dating the commencement 
of thd iddat from 20th May, it would be 
necessary to remand the case for a definite 
finding as to the truth or otherwise of the 
allegation of pregnancy and miscarriage. 
It appears that the Defendant No. 1 Is 
still living w'ith Defendant No. 3. The 
marriage of the Plaintiff took place during 
the validity of her marriage with Defen- 
dant No. 3 and , consequently was not a 
legal maiTiage. T must, therefore, hold 
that the Plaintiff’s case fails and was 
rightly dismissed by the Comt of first in- 
stance. accordingly decree this appeal, set 
aside the judgment and decree of the lower 
Appellate Court and restore those of the 
Court of first instance. The* Appellant will 
get his costs in tliis and in the loWrer Ap- 
pellate Court. 

* Babus Trailokyanath Ghose and Man- 
motho Nath Ray for the Plaintiff-Appel- 
lant. • 

Bdbu Rupendra Kumar Mitra . for the 
Ddfendants-Bespondents. 

. The Judgment of the Court was as 
follows : — • 

- This is an appeal under cl. 15 of th^; 
Letter’s Patent from the judgthent of " 
Justice Newtould in an appeal froni; 

. pellate decree in it suit for reBtitntiQk.'qi% 
conjugal rights. 
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The first .Defendant Barn Bibi was 
married to one Erfan. On the 12th May 
1916, Erfan executed and regisiei^ed a 
deed of divorce in her favour. On the 20th 
May 1916, Erfan saw the lady, pronounced 
the legal formulas, made over the document 
trther and went away. On the 12th 
August 1916, she went through a ceremony 
of marriage with the third Defendant. On 
the 3rd September 1916, she w'ent through 
another ceremony of marriage with the 
Plaintiff. The Plaintiff and the third De- 
fendant are, consequently, the rival 
claimants. The case for the Plaintiff is 
that no valid marriage took place between 
her and the third Defendant on the 12th 
August 1916, inasmuch as the period of 
iddat had not expired at that time. If Ihis 
view is maintained, there is no bar to the 
validity of the marriage between her and 
the Plaintiff. The determination of the 
controversy between the parties thus de- 
pends on the solution of the question, when 
did the period of iddat expire? In other 
w’ords, when did the period of iddat com- 
mence — on the 12th May 1916, as the third 
Defendftnt urges or on the 201 h May 1916, 
as the Plaintiff contends? The Court of 
first instance decided against the Plaintiff 
and dismissed the suit. The Subordinate 
Judge decided in favour of the Plaintiff 
and decreed the claim. Mr. Justice Xew- 
bould has reversed this decision and re- 
stored the decree of dismissal made by the 
trial Court. On the present appeal, we 
have been invited to decide whether the 
•divorce became operative from the 12fh 
May 1916, or from the 20th May 1916. 

It is stated in the Digest of Anglo 
Mahammadan Law by Sir Boland Wilson 
(Sth Edition 1921, Art. 62) that a talak 
divorce may be effected by writing as well 
as >by wor^ of mouth (Boillie Book III 
Chap. IT, sec. 6, pp. 232-235). Such 
HintiHl must ordinarily be addressed to, 
atid i^ach, the wife. Two exceptions are 


then specified. We are concerned here 
only with the first exception, namely, that 
for the purpose of estimating the duration 
of the iddat, a divorce by writing is con- 
sidered to take effect from the date of the 
writing, not from the date of receipt, in 
default of words showing a different inten- 
tion. The rule thus onuuciaied is supported 
by the judgment of Batchelor, J., in Sara 
Bai v. Rabia Bai (I) where it is stated that 
the authorities show tliat a bain talak, 
such as this, reduced to manifest and 
customary writing, takes effect immediate- 
ly on the mere writing, Baillic, p. 2.33; 
Mahomed Yusoof, Tagore Law Lectures, 
Vol. Ill p, 95. The Divorce being abso- 
lute, it is effected as soon as the words are 
written “ even without the wife receiving 
the writing.” It is to be noted that in the 
case mentioned, the talak was talak-t-bain 
or irrevocable talak, and belonged to the 
category of talak-ul-bidaat, the only kind 
of talak which becomes irrevocable imme- 
diately it is pronounced. The other two 
kinds of talak, namely, talak ashan and 
talak-hasan, are always revocable, and the 
option to revoke continues, in the former 
case till the expiration of the period of 
iddat, and in the latter case till the third 
pronouncement. 

The effect of a talak by writing as slated 
in Sara Dai v. Rabia Bat (1) is accepted by 
Tayabji in his treatise on principles of 
Mohammedan Law, Art. 145. This view 
is not contradictory to the decision in 
Fwzund Hosscin v. Janu Bibi (2) w’hcre 
the divorce was not by writing, and it was 
ruled that the mere pronunciation of the 
word talak three times by the husband, 
without its being addressed to any person, 
is not sufficient to constitute a valid divorce. 
We observe, however, that the decision in 
Furzund Hossein v. Janu Bibi (2) has been 
doubted in the coses of Fulcliand v. Natoab 

(1) T. L. B. ao Bom. B37 (1006). 

(2) I. Ii. S. 4 Ca). 688 (1878) 



264 THK .OIl^dOTTi 

JklOHAN Mollv ».'B\riu Bibi. 

'Ali Chowdhurtf (3) and Aitha BtW V. Kaclir 
Ibrahim where it was ruled that accord- 
ing to the Hanafi Law, it is not casential 
that tlie talak or words of repudiation 
should be addressed directly to the wife to 
conblitute a valid divorce, and that, con- 
sequently, the absence of the wife does 
nol make the pronouncement of talak void 
and inefi&oacious. A similar ^iew appears 
to have been adopted ,in Wahid Khan v. 
Zttinab Bibi (5). 

The position then is that the divorce ’m 
this case took effect from the date of the 
writing and not from the dale of its re- 
ceipt by the wife, unless there are words 
in the instrument which show a different 
intention. As the document has not been 
produced, it is impossible for us to decide 
finally its legal effect on the status of the 
parties and the matter must accordingly 
be re-investigated. The Ttespondent has 
further cofitended that she was pregnant 
»i, the time of her divorce and misewried ; 
if this fact be established, the period of 
iddat w'ould be terminated. It has also 
been urged that in the case of a girl of this 
age, subject to menstruation, the period of 
iddat was not three calendar months but 
three courses. This also has not been con- 
sidered (Hedaya, Book IV, Chap. XII, p. 
]'38). Finally, it has been argiie^ on be- 
half of the Bespondcnl that, as appears 
from the register lof talakiiamas, the 
divorce avus in Hhula form i if the divorce 
was really in that form, the fact cannot be 
ignored and may vitally affect the situation 
of the parties. . 

We hold, accordingly, that the appeal 
must be allowed, the decree made by Mr. 
Justice Newbould set aside and the case 
remitted to the Court first instance for 
reltsiail of the question of validity of the 

' (8) I. L. B. 36 Cal. 184 $ S. 0. 13 0. W. N. 

134; 9 C. L. 3. 106 (1008). 

(41 T. li. B. 33 Mad. 28 (10Q8|. 

(6) 1. L. B. 86 Alt. 468 <M»4). 
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marriage between the first and third De^, 
fendants. The Court will take steps to 
compel the production of the talaknaiUB 
and allow the parties to adduce relevant 
evidence regarding the divorce of the 'first - 
Defendant by her first husband. The costs 
of the two hearings in this Court and of 
the hearing before the Subordinate Judge 
will abide the result. 

Appeal allowed; 

S. C. M. Case remanded. 
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Sbistidbab Ghobc, 
Defendant, Appellant, 

V. 

Bakbtaeali Dasi, 
Plaintiff, Bespondent. 


Mookbbjbi!, J. 
Bbokiabd, J. 
1921, 

21, June. 


Truiufrr of Property Act (IV of 1S8S), tee. S9, 
attittation of mortgage deed— Scribe who tignt for 
and on behalf of the mortgagor if competent to 
become one of the atteeting icitneseet — Penonal 
decree, when allowable. 


The executant of a vertam t\v>rtgage 
deed was illiterate and she executed the in- 
strument “ bff the pen of” the scribe of 
the document, who also signed the doeu* 
nieni as one of the attest wy witnesses: 

Held — That the docunfcnl was not 
legally: attested by the scribe according to 
the provisions of sec. 59 of the, Transfe} of 
Property Act. ‘ 

where no mark, seal or ihumb’impres- 
sion of the mortgagor appears on thy ^ 
mortgage deed, the scribe who exe- 
cutes the document for and on behalf 
of the mortgagor is not compety;^ ta he- 
cosne an attesting wiineys to the' 
signature he himself has' written auh , j 
Ufbndba V . Hbkum (1) apprevad and 
followed. 

(1) I. Ih B. 4B Cal. I ;ae.)^6.W.''Vr.M|P' 
(IU8), 
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SaBTJIIIJIOAB BrOTJM V. BABODA HAN'T 
(0), Hdoson ». Parker (4), Bryan v. 
WBtiiB '(5), Egberts v. Phimphs (6) and 
Bttl»BTT t>, SpII/Sbury (7) aod several 
othw cases referred to. 

A pereoruU decree for the recovery of the 
nkoncff i» only aUowable 1/ the suit is 
brought toithin sio) yeors ef the date of the 
l»nd or from the dote of any payment 
within the meaning of sec. 20 of the Linn- 
tation Act. 

This was an appeal against the decree of 
Babn Amullya Chandra (Ihose, Suhordi- 
nate Judge of Zillah Burdwan, dated the 
30th of October 1919, affirming the decree 
ot Babu Tarani Kanta Nag, Munbif, 2ad 
Court at Katwa, dated the 28th of Sep- 
tember 1918. 

The facts will fullv appear from the 
judgment. 

Bahtt Mohcsh Chaiidia Dntierjee fot <he 
Appellant. 

Dr, Jadu Nath Kanjilal foi the Ee pen- 
dent. 

The Judgment op the Cot’rt was as 
follows : — 

Mooeerjee, J. — This is an appeal by 
the defendant in a suit to enforce a mort- 
g«lge security, alleged to have been execut- 
ed by him in /avour of the Palintiff-Ee- 
spondent on the 21 st April 1908. The 
ptfncipal sum advanced is slated to have 
been Ks. 90 which carried interest at the 
rate of 18| per cent, per annum and was 
repayable on the 13th April 1909. The 
preset action was commenced on the 28th 
November 1917 for the recovery of Rs. 2T0, 
uppn the allegation that nothing had been 
paid towards the satisfaction of the mort- 
^^e ^bt, except three sums paid on ac- 
pl) t4 0 . W. M.S74t •.(>. 11 0 . n. J itna 
tmoK 
JSoel. 

m » Bob. iBool.) 8M (Blf ) (laBOjN' 

4 Bi * Q. B. lU (IMS). 

IT) 10 0I.4!r.S4(t(tM«)i« 


count of intordst, natndy, Rs. 16-4-0 in 
1910, Bs. 12 in 1911 and. Bs, 19 in 1912. 
The Defendant pleaded that the Plaiirtiff 
was not omnpetent to sue inasmB<di as the 
real creditor was her paramour, one Hari 
Pal, who had been paid in full; that the 
bond; had not been duly attested and thus 
could not operate as a mortgage bond ; ond 
that the suit was barred by limitation. 
The trial Court found that the real creditor 
was the Plaintiff herself that the bond bad 
been duly attested, that the suit was not 
barred by limitation, as it had been in- 
stituted within twelve years from the due 
date, and in this view, made the usual 
mortgage decree. Dn appeal, the Sub- 
ordinate Judge confirmed the decree of the 
Court of first instance. On second appeal, 
it has been argued on behalf of the De- 
fendant that the facts found show that the 
lK»nd was not duly attested, and in support 
of this contention reliance has been placed 
uixm the decision m Upendra Chandra \. 
Hukum ('hand, which is also leported 
as Rajam y.Panchananda (1). 

The facts material for the .decision of 
the question oi law raised before us he in 
a narrow compass. The*Defendant tnort. 
gagor, Sristidhar Chose, was illiterate and 
was unable to sign his name. The bond 
was written out by one Bholanath Ohose. 
The name of the executant was at his re- 
quest written out by Bholanath Chose. 
The actual endorsement is os follows. 
" Sri Sristidhar Chose by the pen of Sri 
Bholanath Chose.” At the foot of the 
document, we have the following entry : 
” Witnesses, scribe — Sri Bholgnath Chose. 

Sri Hari Pal by the pen of Sri Bholanath 
Chose. ’ ’ Bholanath Chose, who has been 
muunjjqed as a witness, states that at the 
request of Hari Pel who was illiterate he 
wvets his name. The substante <A the 
mat^r cenaeqijientlyi, is thah Bhohuiath 
( 1 ) L JkA, eicsi. mi *.'0. »o. w. K. MO 
, (lala^ 
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Gbose ^^rote the body of the document, 
wrote the name of the executant, wrote 
the name of Hari Pal as an attesting wit- 
ness and signed his own name as an 
attesting witness. The question arises on 
these facts, whether the document was 
attested by two witnesses within the mean, 
ing of sec. 59 of the Transfer of Property 
‘Act. The decisioir of Fletcher and 
Walmsely, JJ., in Vpendm v. Hukum 
'Chand, which is .also reported as liajani v. 
Panchamnda (1) shows that the question 
must be answered in the negative. That 
case is an authority for the proposition 
that where no mark, seal or thumb im- 
pression of the mmdgagor appears on the 
mortgage deed, the scribe who executes the 
document for, and on behalf of, the mort- 
gagor is not competent to become an attest- 
ing witness to attest the signature he 
himself has written. out. This decision is 
clearly applicable to the facts of the pre- 
sent case. \Vc do not oveilook that an 
examination of the oiiginal document 
shows that there is what looks like a small 
cross after the name of Siistidhar (ihoso; 
that was apparently ])u( b\ Bholanath 
Ghose, and thwe is no suggeation that 
Sristidhar Ghose executed the document 
by affixing thereon his maik aft he might 
have done (see Act ITT of 18ft5 which 
amends the Transfer of Pioperty Act and 
makes the provisions of sec. 59 supple- 
mental to the Indian Keg isl rat ion Act, 
sec. 3; see also the Geneial Clauses Act, 
lfl97, sec. 3) cl. 62). Heie the case is 
that Bholanath Ghose wrote out the name 
of firislidhar Ghose at his request, and 
this constituted a valid execution of the 
deed just as if Rristidhai Ghose had 
^^itten out his own name. In such cir- 
cthnstances, it is plain, on the authority 
of the decision in Upehdra v. Huhum 
Chand, which is also reported as Rajani 
(U I. L. B. 0»1. ajai a. «. S3 0. W. N. S90 
tms). 
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V. Panohanarida (1) that Bholanath Ghose 
was not competent to attest his own sig- 
nature, as an attesting witness. ' But we 
have been pressed on behalf of the Plain- 
tiff-Bespondent to hold that the decision 
in Upendra v. Hukum Chand (1) is not 
well-founded on principle and to refer the 
matter to a Fnll Bench. After examina- 
tion of the arguments addressed to us 
are unable to accede to this request. 

Sec. 69 of the Transfer of Property Act 
provides that where the principal money 
.secured is Ks. 100 or upwards, a mortgage 
can be effected only by a registered in- 
strument signed by the mortgagor and 
attested by at least two witnesses. PrimA 
facie, the persons who attest are different 
from the person who signs. The term 
“ attest ” is not defined in ^ alatute 
and may consequently be t^e to 
have been used in its ordinary sense; 
see Sarurijigar Begum v. Baroda KanI 
(2), where various definitions will be 
found quoted. The Oxford ^ijpictioBttry 
states that the word is derived trom 
the Latin “ad” and "teslari” and 
means literally “ to witness ” or “to bear 
witness.” This is the sense in which the 
term “ attestation ” is used by Blackstone 
in his commentaries (Vol. TI, 307) : “the 
last requisite to the validity of a deed is 
the attestation or execution of it in the 
presence of witnesses.” The same mean, 
ing is attributed to the term by Lord Bt, 
liconards when in his Handy Bwk of Pro. 
perty Law (XVIIT, 136) lie says that the 
attestation o7 a will should be in this fewm : 
“ ‘igned by the above testator, in the pre- 
sence of us present at the same time who 
have hereunto signed onr names. ” « To the 
same effect are the observations in Wright 
V Wakeford (3), where it wa^ ruled that 


(1) 1. li. B. 4 » Cal.M3^ •. Cl as C/ W. N. MO 
(1018). 

(S) 14 0. W. M. 974 : 4. 0, 11 0. lb JT. 603 (1910). 
(8) [I81814TMmt318. 
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the witnesses who attest must not only see 
the exeention but sign their own names as 
part of the same transaction, so that an 
attestation added after many years by per- 
sons who bad seen the signing of the deed 
will not supply the defect. Beferen''e may 
also be made to Hudeon v. Parker (4), 
where iDr. Lusbington said : " to attest is 
to bear witness to a fact. Take a common 
example. A' notary public attests a pro- 
test. He bears witness, not to the state- 
ments in that protest, but to the fact of 
the making of these statements. So the 
witnesses in a will bear witness to all that 
the statute requires attesting witnesses to 
attest, namely, that the signature was 
made or acknowledged in their presence.” 
,Of precisely the same import are the rules 
enunciated by Dr. Jjushington in Uryan 
V. White (5), by Lord Campbell, C. .1., in 
Roberts v. PhtUphs (6) and by Lord 
Lyndhurst, L. 0., in burdett v. Spilsbury 
,(7), which were all quoted with appro\al 
by the Judicial Committee in Shamu 
Patter v. Abdul Kad%r (8). All this ob- 
viously implies that the person who makes 
the signature is not the 'identical person 
who witnesses that the signature has 
been made in his presence. Wc are 
unable to accept the contention of the Ee- 
Bpondent that the scribe who wrote out the 
name of the executant may be taken to 
have at the same time witnessed that fact, 
in other words, to have simultaneously 
performed a double function, it might 
hftve been maintained with equal plausi- 
bility that where a deed bad to be executed 
by A', and B, under authority conferred by 
a power of attorney, executes it on his 
tibhalf writing thereon ” A by his duly 

(4) 1 Bob. Bool. 14, 36. 

(6) 3 Bob. (Bod.) 81S (317) (18M). 

(6) 4 E. a B. 460 1 34 L. J. Q. B. I7l (1365). 

(7) 10 Cl. *F. 340(1346). 

(5) Ik B. 88 1. A. 318 ! 1. 0. 1. L. B. 86 Had, 

* 607i 16 P. W. N. 10D» (1913). 


constituted attorney B,” B is competent 
to become an attesting witness, to witness 
the endorsement made by himself. Dr. 
Kanjilal frankly conceded that such a posi- 
tion was manifestly incongruous and 
untenable. But, plainly, no real distinc- 
tion in principle can be found between the 
hypothetical case mentioned and the con- 
crete instance before us. In our opinion, 
there is no escape from the position that 
a scribe cannot be an attesting witness of 
what he has himsdlf written. If in the 
case of execution of a document by a 
literate man, who can wiite bis own name, 
il is deemed necessary by the legislature to 
have two other iiersuus as attesting wit- 
nesses, it is at least equally essential to 
have two independent attesting witnesses 
when the man is illiterate and cannot write 
his name which is written for him by 
another; Saroopchand v. Tidaram (0). In 
such a case, one object of the statute in 
rcquu'mg attestation is to ensure identity 
of person and to prevent the fraudulent 
substitution of another document, anothef 
object may be to surround the executant 
with witnesses who may be able to judge 
of his capacity. If for the attainment of 
these and other objects, two attesting 
winesses are necessary when the exeoutant 
is literate, the need !s very much more 
imperative, where the executant is iUiterk 
ate, and the additional question nuist arise 
whether his name has really been written 
by a person authorised in that behalf. It is 
plain tliat the contention of the Bespon* 
dent ignores the fundamental distinction 
between execution and attestation. G?he 
term ” executed ” signi£es the acts' re- 
quired of the person who makes the deed 
eithtt himself or through a representative, 
the term ” attested ” signifies the act of 
the witnesses who see the execution; ob- 
viously the same person cannot possess the 
two-fold capacity." 

(9) [1911] 8 N. L. B. 17. 
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> itelianoe Las been plaiced By ^ Bespon- 
4eBt >upon a series of judieial decisions 
Bdkicb are net directly in pomt^Qd lend no 
reel support to his contention. In Dina- 
moyee V. Bun Behari (16) „a lady executed 
a mortgage deed by <putting her finger 
mark to the same ; thereafter a person, 
who samr her put the finger mark, wrote 
her name at her regueat and added the 
wards " by the pen of ” before hie name 
wntten by himself. It was ruled that the 
document was executed by the lady and 
not by him on her behalf, and that^ con- 
sequently, he wee a competent attesting 
■witness. A similar view was adopted in 
‘Gooind Bhikaji v. Bhan Gopal (11). 
(fhere, an illiterate person signed a 
mortgage deed by putting his mark 
to it, which mark was subscribed 
by the scribe, of the deed. The 
deed was attested by two independent 
witnesses. It was ruled that the deed had 
b«tti duly executed and attested. The 
execution was complete when the mort- 
'gagmr, unable to write his name, placed 
his mark thereon. The function of the 
scribe ended when he signed his name at 
the ooaolusion of the body of the docu- 
mettt ; he thereafter signed his own name 
under the description of the mark made by 
'the'exeoutant, with a view to authenticate 
the mark, Uiat is, to *TQUch the execution 
of 'the I'deed by the marksman, in other 
words, to act as an attesting witness. 
In Sasi Bhutan v. ChoHdra Peshakar (12), 
the question arose whether for purpose of 
valid attestation it is essential that the 
witness must sign bia maone persmmlly. 
It was ruled that a deed is properly 
attested, when the signatures of the wit- 
nesses, who are iUitensta and unable to 
write, are alUxed for thmn'by anothm' per- 

(10) r 0. W. K. 100 (18(^. 

I. b B. 41 B«m. M4 «»»). 

(12) I. U B. 88 Ca) 801 1 St 4 C.> U J« 41 
(1008). 


son at ihmr request. The Court obaertied 
that it had prewously been held, in 'tiie 
•case of executaint himself, that hk name 
may be written on his behalf by ancrthm: 
person authorised for the -purpose, Beo 
Narain v. Kukur Bind (13). It may be 
added that the view taken in Sasi'Shutan 
V. Chandra Peshakar (12) is not inconsist- 
ent with that adopted in Paramhmt v. 
Bandhir (14) and Bam Bahadur v. Ajodhya 
Singh (15). These cases, liowever, do-not 
support the proposition that the piaton 
who, at the request of the mortgagor, 
writes out the name of the mortgagor as 
executamt, oan also become an attesting 
witness that is, attest the signature made 
by himself. On the other hand, the prin- 
ciple of the decisions in Sarurijigar Begum 
V. Baroda Kant (2) and Debendra Chan- 
dra V. Behari Lai (16), militates against 
the contention of the Bespondent. In 
both these cases, it was ruled that a -per- 
son who is a party to a deed cannof be 
regarded as an attesting witness, and this 
conclusion was supported by reference to 
the decisions in Frcshfield v. Heed (17) and 
Wickham v. Marquis of Bath (18), which 
recognke the fundamental principle that 
the law insists upon attestation in certain 
cases in order that a witness shall be pre- 
sent to teetify that the party who purpcgts 
to have executed the deed had donS thaact 
required ; (xmsequently, a oo-exeeutant or 
a mortgagee cannot be an attesting wit- 
ness. The reason for this view waaitom- 
phaeieed by Lord Selbome, L. C., m«A 
well-known passage >in bis iu^(iia«iit(in:tbe 

(2) T4 0. W. N. 074; •. o. 11 0. U 7. S6S 
( 1010 ). 

(12) I. L.B.83 0a];'««l:.S.«bJ« 0, U.JtiM 

(i 0 oe). 

(18) T.L.B.24AiL310(il^). 

(14) EUU>J)4AU.1..7.g}a. 

(lfil20Q.W.Bn«»4)^lfi). 

(16) 16 0. W..)^„iq7;B419k). 

V a7iri049i8}t.<hw.,4O4i.toh.B^7e0k 

( 1 «) CjW^lbB.,! Bci.A 7 . 24 . < 
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'ease of S^aVv. Chridge (19), 'which may 
<be usefully recalled 'here : “ I was at first 
surprised that no authority could be found 
directly in point ; but no doubt the com- 
mon sense of mankind has alwa'js reject- 
ed the notion that the party to a deed could 
also attest it. I do not pay much attention 
to the old rule of evidence whereby interest- 
ed persons were rendered incompetent os 
witnesses ; it has now been done away with 
by statute. What is the meaning of the 
word ‘ attestation ’ 'apiurt from the Bills 
of Sale Act, 1878? The word implies the 
presence of some person who stands by, 
but is not a party to the transaction. The 
view which I take seems to be confirmed 
by the circumstance that attestation is un- 
necessary, unless it is required by an in- 
strument creating a power or by some 
statute. If the argument of ]Mr. Pugdale 
is correct, the attestation I'cquired by the 
Bills of Sale Act, 1878, would bo satisfied 
by the mere repitition of the signature of 
a party to the’ deed; can this bo regarded 
as a useful provision? 1 do not place 
much reliance upon what was said by Jjord 
Mdcm, L. 0., m Goles v.‘ Trccothiok (20), 
but I do rely upon Freshfield v. Reed (17). 
It follows from that, case that the party to 
an instrument cannot ‘attest’ it.” 
Beference may further be made to the ex- 
position of the meaning of the term 
” attestation given by the Judicial Com- 
mittee in the cases of ShMtm Patter w 
Abdul Kadir (8), Padarath Haidar v. 
Bam Nomi (21) and Ganga Pershad v. lari 
P&nAad (22), sec also Saturijigar Begum 

(8) L. B. 39 I. A. 218 : a. c. I. Ii. B. 36 Eftd. 

>A)7 1 m 0, w. IS. Ip08 tlSliS). 

(17) CtSAS] B M. A W. 404:.60B. B. 769. 

(t9j 7 Q. B. n. 616 (6U) (1881). 

, (30) 9 Vas. 88« at p, 261.(1804). 

(31) L. B. 42 I. A. 163 ! a. o. I, JL. B. 3? All. 

474 1 18Q.W.N.fl^(]B16). 

,,(28bt<-B, 46 I. A. 94 1 a. g. I. Xb B,. 46 Oal. 

, 748, 22 0. W. N.*907 (1918). 


u 

V. Baroda Kant (2). .The substance of 
the m’atter is that when an instrument is 
required to be attested, the meaning is 
that a witness must be present at its exe- 
cution and shall testify that it has been 
executed by the proper person ; FreshfieM 
V. Reed (17). To attest an instrument is 
accordingly, not merely, to subscribe one's 
name to it as having been present at its 
execution, but includes also essentially the 
presence in fact at its execution of sdme 
disinterested persdn, capable of giving 
evidence as to what took place ; Roberta v. 
Philiphs (6) and Ford v. Kettle (28). 
We hold accordingly that the decision (if 
Fletcher and Walmslcy, JJ. , in Vpendra 
v. Hukum Chand, which is also reported 
as Rajani v. PanchanamUi (1) is well- 
iounded on principle and we are not )we- 
pared to depart from tlio rule enunciated 
therein. The inference follows that llie 
mortgage deed in suit w as not duly attested 
and consequently does not operate as a 
mortgage ; nor does il create » chai’go ; 
Blmnu Patter v. A bdul Kadir (8) and Uanl 
Narain v, Adhiiidrii Nath (‘2d). Tlie mort- 
gage decree made by the Court below must 
accordingly be set aside. 

The question next arises; whether the 
Plaintiff is entitled to a personal decree 
for recovery of the money whidi has been 
found to have been advanced. As the suit 
was initituted more than six yems after 
the due date of the bond, this involves the 
quesrion of limitation which has not been 
considered from this point of view. Bs 

dJ) 1, L. B, 48.0iU. 692 : g. 33 0. am 
(fSlS). • 

( 3 ) 14 0 . W. N. 974 ; ■. 0 , 11 0 . j ' 568 
( 1910 ). 

( 8 ) 4 B..A B. 460 , 84 h . J.< 2 .B.- 17 l ( 1866 ). 

.0 ) In’B. 99 !• A. 218 a o. Ii, JB,B6 If ad. 
607, W 0, W. K. 100941912), 

( 17 ) [ 1842 ] 9 E. ^ W.,494, 60 B."B. 769 . 

(28) 9 0. fi.D. 139(1882). 

(84) 1. U B. 4A0aI. 388; S. <h 21 0. W. N. 888 
, (P. 0.)UM6). 
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deoiflion musl depend upon llie genuineness 
or otherwise of the payments of ihtere&t 
ftUeged to ha\ e been made by the Defend- 
ant to i lie Plaintiff within the meaning of 
sec. 20 of Ihc Indian Limitation Act. 

The result is that this appeal is a^o^^- 
ed, the decree of the Subordiualc Judge 
set aside and the case remanded to him 
for reconsideration of the question of limi- 
tation with reference to the provisions of 
sec. 20 and Art. IIG of the Indian Limita- 
tion Act. The Subordinate Judge will be 
at liberty to take additional evidence to be 
adduced by both sides upon the question, 
tvhether the alleged payments wore made, 
%nd if so, on what dates. Thu costs will 
abide the result. 

Buoeland, J. — This is an .ippeal by the 
Defendant against the decision ot the 
learned Judge of llurdwan, dated the JOth 
October 1919, upholding the decision of the 
Muusif of Katwa in a suit on inoilgagc. 

It has been contended that the suit 
should have been dismissed hO tar us there 
svas a claim to realise the amount duo by 
sale of the property jmi’poiliug to have 
been mortgaged on the ground that the 
deed was not attested as required by sec. 
59 of the Transfer of Projierty Act. 

What actually arc the facts as regards 
execution and attedtatiun -is not clear from 
the judgment of either of the lower Courts. 
The learned Munsif says in his judgment 
that Hari Pal one of the attesting witnesses 
is dead and the othef one is the scribe 
Bholanatb. lie does not say how the exe- 
cutant executed the document. The 
learned Subordinate Judge has not con- 
sidered the evidence on the point but has 
contended himself with merel} observing 
that ‘‘the evidence on the lecord estab- 
jJsbed that the bond in suit was attested 
as a mortgage bond by at least two wit- 
nesses and the Defendant admits execu- 
tion.” On that he has found that the 
'document was duly attested. 


In these circumstances, ordinarily, the 
appeal would have to be remanded for a 
rehearing on this point, but there is no dis- 
pute as to what occurred and we have seen 
the deed for ourselves. 

It is common ground that the executant 
was illiterate, that he executed the instru- 
ment ” by the pen of Sri Bholanatb 
Gbose,^ the scribe, who also purports to be 
an attesting witness. 

The point therefore is, whether in these 
circumstances Bholaiiath was a competent 
attesting witness. Qnless Bholanatb was 
u competent attesting witness it is im- 
material, having regard to the provisiems 
of the section, whether or how Hari Pal 
attested the document. 

The case is clearly covered by authority. 
In Rajani Kanla Bhadra v. Panchananda 
(1), the facts were that the scribe e.veculed 
the document for and on behalf of the 
mortgagor. He signed it also as a scribe 
and there was one other aUestiug witness. 
The scribe having executed the document 
tor, and on behalf of, the mortgagor was 
held to be incompetent to attest his own 
signature as attesting witness even in the 
view that the subscription of liis name as 
the scribe amounied tp attestation. 

But even were the matter res integra I 
should not be prepared to hold otherwise. 
Though the case ISMmu v. Abdul (8)] 
meulioued in the judgment to which 1 
have just referred is not a direct aulhmrity 
upon the point, it contains observations 
making it clear beyond all questions what 
is the meaning of the word '“attest*” 
The following extract from the judgment 
of their Lordships will suffice : ” 3^ 
Bryan v. White (6) Dr. Lushiiigton inIBdO 
laid down that ” attest ” means the per- 
il) I.IhB.46Cal.68S!ao.28 0.W.ir,|90 
(1918). ♦ 

(6) 2 Bob. (Bed.) 818 (8l7) (1860). 

(8) L. B. 89 1. A.. 918 ; s. o. 1. 1.. B. 88 MSd. 
607 1 16OtW,N,^00e(1912), 
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sons shall be present and see what passes 
and shall when required, bear witness to 
the facts. In 1865 Lord Campbell Chief 
Justice, in Roberts v. Philiphs (6) en- 
unciated the same rule as regards the word 
“ attested ” that the witnesses shonld be 
present as witnesses and see it signed by 
the’ testator. And the principle was given 
effect to in the House of Lords in Bvrdett 
V. Spilshury (7). The Lord Chancellor 
summed up the conclusion in these 
words ; — “ The party who sees the Will is 
in fact a w'ilness to it ; if lie subscribes as 
a witness, he is then an attesting witness.” 

Though these obser\ations were made 
in cases of Wilts, that does not prevent 
their application to the case of any instru- 
ment requiring attestation where the only 
pojnt involved is the meaning of the word 
" attest ” without qualification. A scribe 
who executes a document for, and on beh^ilf 
of, the executant is not a person who ” sees 
w'hat passes” or “sees it e\ecuted,” 
when he himself does the \er^ thing to 
which by subsequent!}' signing as a w itness 
he professes to bear witness. 

For these reasons, 1 agree that the deed 
in question was not validity attested as a 
mortgage and I concur in the order to be 
' made. 

J, N, B. Appeal allow e(L 

CGI?It. APPELLATE JORISDICTfON.] 
Appeal prom Appellate Decree 
No. 76» OP 1919. 

Janaki Nath Sinha 
Rot, Plaintiff, 
Appellant, 

V. 

Be^ot Ohahd Habatab 
Bahadur, Defendant, 
Respondent 

I ‘ Aet (iX 1908), ue. 14, applicabi- 

of, whtn iht^po/rtvu in the tmi proceedings ate 
(0) 4 E. A B. «S0i 2« L. J. Q. B. 171 (1R65A 
(7) to Uf. A P. 840 (184B). 


wt the nun« — Arts, 6S and 07, which applies, wbdre 
an eveeiition purchaser of a piitni paid rent to the 
zemindar after the setting aside of the sale hg the 
fifst^ Court and during the pendency of infruetucfus 
appeal— K listing consides aMon, meaning of. 

Plaintiff purchased o putni at a sale held 
under Reg. VIII of 1819 in May 1908. In 
October 1910 the purchaser paid rent to 
the zemindar after the sale was set aside 
by the Court of first instance in May 1910, 
and during the pendency of an appeal by 
the zemindar, which was ultimately dia- 
missed. There weir certain proceedings for 
assessment of mesne profits between the 
purchaser and the original pntnidar on the 
basis of the deerre for cancellation of the 
sale. Thereafter the said purchaser in 
February 1916 sued for recovery of the 
money paid as rent lo the zemindar: 

Held — That the suit was barred. In 
view of the provisions of see. 14 of the 
Limitation Act, the Plaintiff was not en- 
titled to a deduction of the time during 
which the mesne profit i,- proceedings were 
going on as the zemindar was not a parly 
therein, nor was there, since October 1910, 
any period of time when the right of the 
Plaintiff to sue was suspended by feason of 
events over which hc*had no control. 

PB^NNATH V. EOOKRV (1), SUBNOMOTEB 
r . Koshee JiTookhre (2) and Nrittamohi 
r. Lakhan C’hani^a (3) referred to. 

That Art. 63 of the Limitation Act ap- 
plied to the case. The fact that there was 
failure of consideration at the time the pay- 
ment was made in Octqber 1910 attracted 
the operation of the bar imposed by Art. 62. 
Art. 97 did not apply because at the time 
when the money was paid there was no 
subsisting consideration. 

HUKUM CHAND BoID V, PlRTHl CUAND 

(1) 7 H. I. A, 808 (1868). 

(8) 18 K. I. A. 844(1868). 

(3) LL.R.43 0itL660: a. o. 80 0. W. B, 668 
(P. O.H101PL ' 


Mqokeiuee, 0. J. 
B'letobeb, j* 
1920, 

5, 4uga8t. 



ils iHr<3ausoiwwA wbebiJs? nootsb. fyon. xx-vi. 

Janakj Nath Sinxia Bbi: v. B^0)C Chaad Mahatab Bahaditb. 


Lal CnowDHCBY (4), EAoHUMOift Audhi- 
V. NiiiMONt SmoH (5) and 


MAifoMrn Wahib v , MotfOMBD Amir (0) 
referred to. ' 

This an appeal against a decision of 
0. N, Eoy, Esq., Distiiot Judge, Hughli, 
dated 17th Eebruary 1919 reversing that 
of Babu Kedamath Choudliury, Sub- 
Jndge, Hugbli, dated 9$th Jammy 1918. 

Tbs facts of the case will appear from 
t|ie judgment, 

Babm Mohendra Nath Ihui and flUaram 
Banerjee for the Appellant. 

Bahua Bepin Behary (those (Jr.) and 
Sdrat Kumar Hitter for (he Bespondent. 

The JoBQMBNT OK THL CoLRT was as 

follows 

Moo:^ifejRn, C. J. — This is an appeal by 
the 'Hainliff in a suit for recox or^ of money 
paidliy him to the Defendani as yulni rent 
on the 141h October 1910. 

It appears tlial the IMaintifl puichased 
the putini at a sale hold under Keg VI li of 
1819 on the 14th May 190H. Tlu' putmdar 
instituted a suit for cancellation ot the sale, 
which xvas decreed on the 28tli ilay 1910. 
The zemindar Defendant thereupon pre- 
ferred an appeal which xxas ultimately 
dismissed 'on the 2nd May 19T2. In the 
interval on the 14th October 1910, that i-i, 
after the Court of first iustanee liad directed 
cancellation of the sale, the Plauiliff paid 
rent to the Defendant to prexent further 
sale under the Begulation. The present 
suit, which was instituted on the 14th 
February 1916, has been dismissed by the 
District Jndge as barred by Imiit^ljdn. 
We are of opinion that this viexv cannot 
lieKacoiSBsfully challenged. 

*l!be , Appellant has argued that he is 
entitled to a deduction of the time xvhich 

<4) as 0. F- N> 7SMF> 0.) (W$). 
(6)I.P.S.8Ci1.SWU^7).., 

( ) ». as (S? tlSOBl 


Was occupied by proceeding for. assssi- 
ment of mesne-profits as between hinunlf 
and the original putnidor on the himi s of 
the decree for cancellation of the sale. 
This eontention_cannot be upheld in xnwv 
of the provisions of sec. l-.‘'of the Limita- 
tion Act which renders it esseniial that the 
proceedings should be between the con- 
testing parties ; here the zemindar was not 
a party to the proceedings for assessment 
of mesne-profils. Nor can it be suggested 
that there was, since the 14lh October 
1910, any period of time when the right 
of the Plaintiff to institute the present suit 
was suspended by reason of eiicumstances 
over wliich Jie had no control, so as to en- 
title him to invoke the aid of the rule re- 
cognised by the Judicial Committee in 
Prannath v. liookea (1), Surnornoyee v. 
f!&shee Mookhec (2) and Nrityamoni v. 
Lakhan Chandra (:J) H’he question, thus 
arises, xxhicli article of the Limitation Act 
governs this matter. We are of opinion 
that Alt 62 ajipjies to the circumstanees 
of the case. 

Art. 62 provides that a suit for money 
payable by the Defendant to the Plaintiff 
for money received by the Defendant for 
the Plaintiff’s use must be institujied within 
three years from the date when the money- 
is received. It has been pointed out in the 
ddbision of the Judicial Committee in 
Hiihtm Ghand Boid v. J*irt}n Ghand Lal 
Chowdhury (4) that this article is intended 
to apply to cases which in English law are 
desiwihsd as suits for “ money had and re- 
ceive,di' ’ The same view had been previous, 
ly taken in numerous cases in this Cowt, 
amongst which may be mentioned Ka^hu- 
,moni Audhikari v, Nihnoni Singh'Beh (6) 

(I.) 9 h; I. Ai 

, (2) i8u.;.A.4M^<isea). , , 

, tp.o.fHjpm . ; 

(4) 23 0 . w, w,in IP. 0 .) (uns). 

(6) ' 
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and Mdhomed Wahih v. Mohomed Anar Evidence Act (i pf 187S), eeee. 17 

(6). The fact that there was a failure of *’* 


consideration at the time the payment was 
made on the 14th October 1910, attracts 
the operation of the bar imposed by Art. 
62. 

It has been suggested in the course of 
argument that Art. 97 might apply to this 
case, ^at Article provides that a suit 
for money paid upon an existing considera- 
tion which afterwards fails must be insli- 
■‘uted within three years from the date of 
the failure. In the case before us, this 
article does not apply, because, as we have 
just explained, at the time when the money 
was pud there was no consideration. But 
even if we bold that the validity of the 
putni sale was finally decided, only on the 
2nd May 1912, as the result of the appeal 
by the zemindar, still, the Plaintiff would 
be entitled under Art. 97, to sue only with- 
in three years from the 2nd May 1912. As 
he did not institute the suit until the 14th 
February 1916, even upon that view it 
would be barred by limitation. [Ee/oy 
Gkand v. Tinhari (7)J. 

The result is that the decree of the Dis- 
trict Judge is confirmed and this appeal 
dismissed with costs. 

Plbtoheb, J. — agree. 

J. N. E. A ppeal dismissed with costs. 

PBIVY COONCIL. 

[Appbal laoM Madbas.] 


An arrangement was alleged to have 
been made with a Hindu joint family, part 
of whose property consisted of a joint 
family*busines8 , to take in as partner the 
person through whom the Plaintiff claimed 
to have a share in the family properties : 

Held — 7'hat no such arrangements had 
been proved. 

That a statement • in a Will which 
suggests an inference as to a fact in issue 
cannot be proved by or on behalf of the 
person who made it or his representative 
in interest. 

This was an appeal from a judgment of 
the High Court of Judicature at Afadras, 
dated the 17th January 1917. 

The facts which have given rise to the 
litigation may be shortly staled as fol- 
low s : — All the Appellants (referred to as 
the Nalam family) arc descendants of one 
Nulam Bhinianna. He had seven sons 
and three daughters, one of whom was 
Kamamma and she was married to Manda- 
villi Butchi Kamanna. The other two 
daughters were also married. Kamamma 
gave birth to a son named . Pattabhi- 
ramanna, and died a few days later. Her 
husband married a second wife, and the 
Plaintiff is his son by her — the relation- 
ship may be shown thus : — • 

Handavilli Butchi Kauanna 
Kamamma ‘first wff«) (accond wife) 

(of Nalum family) • i 


-)BD BoOKMASTKB. 

jK> Atkinson. 
uqBd Oabson. 


to John Edoi. 
b ItAWBlNQB JBNKINS. 


1931, 


17, Kovember. 


Hiiuiujoi/a family huinesi 


Nalah Patta- 

BBIBAUA BaO aod 
ors., Appellants, 
«. 

MaNBAVIIiU 
Nabatana- 
UOOBTBT, since 
deceased, and ors., 
Bespondents. 

'^Ashnitshm of part- 


(9) I. li. B. 92 OaL |tt7 tOM}. 

i«9*o, w.H.eitruw^ 


Fcda PattabbiramuniiA Manda villi Narayaiiamoortby 
(died in 1881) Plaintiff 

I . (since doceaaod) 

J I 

Ob'nna pHttabhlrarnmaya MAtidavilli Bland-Avlllt 

® 00^ aow 

married 

Mandarillt ttootbaram 
(Defendant No. i) 

The said Nalam Bhimanua and his 
seven sons were members of a joint Hindu 
family and were traders by occupation. 
The father died in or about 1848 leaving 
his seven sons joint. In 1849 the seven 
Halaois i^pared an account of the assets 


3fi 



274 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XXVI. 


Nalam Pattabuirama Rao r. Mandavilli Narayanamoorthy, 


of the joint family and it was duly signed 
•by tliem. In jSTO one of the seven 
Nalams separated from the joint family 
after executing a deed of partition on the 
15ih December 1870, which was duly re- 
gisfered on the 19th December ISfO. In 
tlie deed the names of the seven Nalams 
were mentioned as constituting the joint 
family, and the joint estate was specified 
and was divided into eight insiead of seven 
shares. One share ,was ])artitioned off to 
the separating brother and the settlement 
about the remaining seven shares was re- 
corded in the following terms : — 

“That excluding the share allotted to 
me as my portion out of the eight sliares 
as per sottlcmcjit already made by us, 
seven brothers, and excluding the six 
shares which yon, six persons, w’ould 
divide on llio whole oiil of the seven 
shares, the jemaining share slioiild be 
dealt W'ith by you, six ])ersons, and your 
heirs as you like.” 

^rho SIX Nalams and iheir children eon- 
iimied to live, and trade, and hold pro- 
])erty jointly till ]89(5, when they separat- 
ed. It appears that the daughters of 
Nalam Bhimanna logelher with tlieir 
children lived with and were mainlained 
by the Nalams. ^ At the time of the parti- 
tion the representatives ef the daughters 
asked lhat their claims iiiion Ihe^ l)ounly of 
the Nalam family — which was weallhy — 
ought to be c*onsi(Vn^d. \ ianiily council 
was then held, and a family settlement 
was made for partitioning ihe joint estate. 
All (ho family pi’opcrties were divided 
into seven shjxres : one sliaiv was axvarded 
to each of the six Nalams, and out of the 
remaijiing shaj*e a three-oighlh share was 
allotted to Defendant No. 1, as represent- 
ing (he branch of the daughter .Kamamrna', 
|ind a four-eighth share to the issue of the 
'secoad daughter, and an onercighth share 
for charity at Rajahmundry. 

The moveables were diyid^d in 1896, 


but the division of the immoveable pro- 
perties was not finished before 1900. The 
Plaintiff (since deceased) who would have 
been the nearest reversioner on the death 
of Defendant No. 1, questioned the parti- 
tion and filed the present suit 

on the 29th July 1910 against Defendant 
No. 1 and the Appellants who represented 
the Nalam family. 

In his plaint the Plain! iff alleged that 
Pattabhiramanna, the son of Kamamma. 
(the eldest daughter of Nalam Bhimanna) 
wMs a co-parccncr of the Nalam Joint 
family equally wdth the Nalams, under a 
special agreement, and strongly relied 
upon a Will alleged to have been executed 
by the said Pattabhiramanna on the 11th 
duly 1881. The material portion of the 
Will is the following : — 

“ After my father, Butclii Kamanna 
Ciani, married Kamamma, the eldest 
daughter of Nalam Bhimanna 01 arn, resid- 
ing at Mandapeta, I was born to her. But 
as she died 10 days after I was born, my 
mother’s father, the said Bhimanna Oiaru, 
his wife Papamma Garn, and his seven 
sons Virayya and otners, had since then 
kept me in their house, supported me, 
and educated me and taught, me wisdom 
and business. As they arranged to get 
my second maternal uncle, Venkanna 
Gam’s daughter married to me and to 
give me a share equally along with my 
maternal uncles, without my having liny- 
tliing to do w itb the ])ropcrty of myi 
natural father, T wms attending to theii' 
business matters carried on at Mandapetk';, 
Viziauagram , Docanada , Berhampur, 
Rajahmundry, Tallareyu, Madras aiid 
other i)laces, for some time jointly wit^? 
my maternal uncles and for some time 
myself singly.” 

The Subordinate Judge of Rajahmundry 
held that the Plaintiff had failed to est?ib- 
lish that the said Pattabiramanna owned 
and possessed ,pne-seventh shstre ia the 
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Nalam joint family estate in pursuance oS 
the special agreement alleged in the plaiiii , 
or on any other ground. The only evi- 
dence which the Plaintiff adduced in sup- 
port of his case was the alleged Will of 
the said Pattabhiramanna himself and the 
learned Subordinate Judge refused to 
attach any weight to it, firstly, because it 
was a statement made by Pattabhiramanna 
in his own interest, secondly, because in 
making it, Pattabhiramanna ’s object was 
-to provide for his adopted son and thirdly, 
because its execution had not been proved 
beyond question. 

The Subordinate Judge made a decree 
dismissing the Plaintiff’s suit with costs 
and tVom that decree the Plaintiff appeal- 
ed to the High Court of Justice at Madras, 
which delivered judgment on the 17tli 
January 1917. The learned Judges of the 
High Court came to a contrary conclusion. 
They held that the Will of the said 
Pattabhiramanna was based on “ a (!on- 
sciousness on the part of Pejla Pattabhi- 
ramanna that he was entitled to one- 
seventh of the properties, that is, to a share 
equal to that of the sous of Nalam 
Bhimanna.” In their ojunion “ all his 
acts shewed that he considered himself as 
being entitled to deal with the assets of 
the business and * the income of the pro- 
perties as a share-holder, and that position 
was acquiesced in by the members of the 
Nalam family..” They found that “the 
probabilities of the case strongly point to 
Pedfb Pattabhiramanna having acted 
throughout his life under some such 
arrangement, if not as that mentioned by 
him in the Will.” 

They also considered that the partition 
carried out in 1896 could not be supported 
as a family arrangement since, in the opi- 
nion of the learrned Judges, there was no 
dispute.,a8, to .the rights of^re parties at 
the ti^. As regards question of 
limitat^n they held Plaintiff’s 


SiARAY-VNAMOOKTUV. 

claim concerning the moveable properties 
was barred inasmuch as “ tlie partition 
was practically completed in 1900 ” and 
the present suit was brought in 1910, that 
is, more than six yeais after the expiry of 
the period allowed by Art. 120 of the In- 
dian Limitation Act, 1908. They allow- 
ed the Plaintiff’s claim in respect of the 
immoveable properlica, a])parently holding 
that the period of liraitalioii commenced to 
run from 1900 and that it required 12 years 
to bar the suit. 

The result was that tlie High Court 
• allowed the Plaintiff’s appeal in part, set 
aside the decree of the said Subordinate 
Judge, and made a decree declaring that 
Pattabhiramanna, the deceased husband of 
the 1st Eespondent (1st Defendant), was 
entitled to l/7th (one-sventh) share in the 
immoveable propertie.s which w'cre the 
subject of paxtition in 1900 and that any 
alienation made by the 1st Defendant of 
such properties by way of sale or roleaso 
in favour of the members of the Nalam 
family is not valid or binding beyond the 
life-tirne of the 1st Respondent. (1st De- 
fendant). 

The Appellants appealed from the said 
decree of the High Court to His Majesty 
in Council., • 

Messrs. DcGruythcr, K. C. and B. Dube 
for the Appellants. • 

The main question is W'he.ther Pattabhi- 
ramanna wxis a partner in the Nalam 
family business. 

He conducted the family business in his 
own name for a number of’years but this 
was only to facilitate trade. 

Other members of his family also 
managed branches of the business in their 
own names but it is not suggested that 
they too became partners. 

The statement in the Will is untrue and 
in any caas caimot be evidence' against me 
^Evidence Act, I«of 1872, secs, 17 and 21). 

, There is no disinterested evidence to 
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show that rattabhiramanna had a part- 
ner’s interest or to substantiate the alleged 
arrangement. 

The Defendants have sworii that 
I^attabhiramanna’s adopted son was not 
taken as a partner and their evidence has 
been accepted by the first Court. 

The High Court say that the suit is 
barred as to a declaration for moveables 
but not for immoveables. 

[Sir Tj. Jenkins. — So far as 1 know if 
it is for a declaration it does not matter 
what the declaration is for.] 

The Respondents were not represented. 

[The Board took time to consider the ad- 
vice that they should tender to His 
Majesty and on the 17th November 1921] . 

Their Lordshies' Jddoment was deli- 
vered by 

Sir Lawrence Jenkins.— This is an 
appeal from a decree of the Madras High 
Court, dated the J7th January 1917, re- 
versing a decree passed on the 24th July 
1913, by the Temporary Subordinate 
Judge of Rajahmundry. 

The Defendants Nos. 2 to 49 are mem- 
bers of a Hyidu family known as the 
Nalam family. Their common ancestor 
w^a? Nalam Bhimanna, who died in or 
about 1848, leaving seven sons and three 
daughters. Thp sons w'ere Virayya. 
Venkanna , Ramanna , Vallabharay udu , 
Rattabhiramanna, Subbay ya, and Chala- 
mayya. The daughters were Kamamma, 
Venkamm^ and Jaggamma. 

The fifth of the sons, Patlabhiramanna, 
separated from his brothers in 1870. The 
, Defendants Nos. 2 to 49 are the descen- 
. dants of the six brothers who continued 
Jioint, and they are the Appellants in this 
appeal. 

Kamamma married Mandavilli Butchi 
Kamanna, and the only child of th^ 
marriage was Peda Pattabhiramanu^i 
He died in 1881, leaving an adopted son ,** 


^Chinna Pattabhirammaya, who died in 
1895 without issue but survived by his 
widow, Mandavilli Seetharam. She is 
Defendant No. 1. 

The original Plaintiff was Mandavilli 
Narayanamoorthy, a son of Mandavilli 
Butchi Kamanna by his second marriage, 
and so a half-brother of Peda Pattabhira- 
manna. On his death his sons, Manda- 
villi Venkata Gopala Row, and Mandavilli 
Satayanarayannaniurty, were substituted 
as parties in his place. They are the Re- 
sjK>ndents in this appeal. 

In 1896 the members of the Nalam 
joint family as then constituted separated, 
but the partition was not completed until 
1900. Though there w^ere only six 
branches, the family property w^as divided 
into seven shares. One share was allotted 
to each branch, and the lemaining seventh 
share was allotted as to three-eighths to 
Defendant No. 1 as the representative of 
Kamamma, four-eighths to tlie issue of the 
second daughter, Venkamma, and one- 
eighth to charity at Rajahmundry. The 
purpose of this suit is to impugn this par- 
tition and establish the Plaintiffs’ claim as 
heir in reversion to one-seventh of the 
Nalam properties. 

In the plaint it is alleged tliat Nalam 
Bhimanna arranged thut Patlabhiramanna 
should do business with his song and be 
given an equal share along with his sons, 
and that this was agreed to by the sons ; 
that the partition of 1896 was made only 
with the evil intention of disinheriting the 
reversioners and there was no legal neces- 
sity for it; and that the cause of actipn 
arose from November 1900. 

By the plaint it is prayed that a decree 
may be passed “declaring that the divi- 
sion effected among the members of 
families of Defendants Nos.^ 2 to 49 
cerning the joint property wherein the 
Defendant was entitled to one-spve^itb 
share ^ is invalid after the first Defendant "e 
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life-time, so far as it relates to tlie 1st De- Even treating this as a slatemeiit which 
fendant’s share of the property, and cannot suggests an inference as to a fact in issue, 
affect the reversioners/’ It will thus be still it cannot be proved by or on behalf of 


seen that the Plaintiffs’ claim is based on 
an alleged right in Peda Pattabhiramanna 
to a share in the Nalam joint family pro- 
perty. It was rejected by the first Court, 
but on appeal the claim was affirmed by the 
High Court and a decree passed in the 
Plaintiff’s favour. The right asserted 
could not have been an inherent one, and 
so an arrangement under which it is alleged 
to have accrued in set up. This arrange- 
ment is pleaded and the following issue was 
settled : — 

“ 1. Whether Nalam Bhimarma agreed as 
alleged in para. 5 of the plaint to give a 
share in his family properties to Pattidahira- 
monna along with his sons, and whether the 
sons of Bhimanna assented to that arrange- 
ment 

The burden of establishing this agree- 
ment and the sons’ assent to it is on the 
Plaintiff, and it is necessary to sec whether 
this burden has been discharged. 

First the Plaintiff, seeks to rely on a 
statement in the Will of Peda Patlabhira- 
manna, dated the 11th July 1881, in these 
terms : — 

After my father, Butchi Kamanna Garu, 
married Kamamma, the eldest daughter of 
Nalam Bhimanna Garu, residing at Manda- 
peta, I was born to her. But as she died 10 
days after I was bom, my mother^ s father, 
the said Bhimanna Garu, his wife Papamma 
Garu, and his seven sons, Virayya and 
others, had since then kept me in their 
house, supported me, and educated me and 
taught me wisdom and busiiness. As they 
arranged to get my second maternal uncle*, 
Venkanna Garu’s daughter married to me 
and to ppve me a share equally along with 
my maternal uncleis without my having any- 
thing to do with the property of my natural 
father, 1 was attending to their business 
matters carried on at Mandapeta, Viziana- 
grom, Cocanada, Berhampur, Rajahmundry, 
Tallarevu, Madras and other placets for some 
time jointly «vrtth my maternal uncles: and 
for some time myself singly.” 


the person who made it or his representa- 
tive in interest (Evidence Act, secs. 17 and 
21 ). 

Therefore standing alone, the statement 
in the Will cannot be proved by or on be- 
half of the Plaintiff as evidence of what it 
asserts. 

To escape froln this difficulty the Plain- 
tiff contends that the course of dealing in 
the family, the conduct of Peda Pattabhira- 
manna in relation to the properties in his 
possession and the independent status 
which he held and enjoyed, the conduct of 
the executors in acting on the Will, and 
the treatment of hira by the family, sup- 
port the view that the statement in the 
Will is true. Thus it has been contended 
that the Will was acted on by the execu- 
tors, who were members of the Nalam 
family, with the result that the statement 
was adopted as true. • 

What happened is this. Property was 
purchased with the joint funds of die 
family, and the transfer was taken in the 
name of Peda Pattabhiramanna. On his 
death it became necessary to obtain a 
transfer from his bame, and accordingly, 
on the 6th October 1882, a petition was 
presented on behalf of Nalataa Kamaraju 
and his brother Nalam Venkatarayuloo, to 
the Deputy Collector and Deputy Kegistrar 
of Grants and Certificates, Madras, pray- 
ing for the issue of a certificate. 
In the application it was stated that 
the property had beefti aoqiiired by inheri- 
tance, the grantee or registered holder 
•being the brother-in-law of the Petitioners, 
and that the registered holder being on the 
point of death, wrote and delivered a Will 
stating that the two brothers-in-law might 
take a fresh certificate after his death. 
There is a clause in the Will to that effect. 
The certificates were issued as prayed. 
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Though this may he properly regardctl as 
an assent hy the two executors that llic 
Will was duly executed, it cannot be Ireated 
as an admission by the members of the 
family that the statement in the Will, on 
which reliance is now placed, was true. 
What was done hy the executors was a 
requisite or at any rate convenient step 
for the purpose of procuring a transfer in 
the Eegisiry, but cannqjb be deemed an 
admission of title in the sense urged by the 
riainliff. 

The High Court was influenced by the 
idea that account books had been kept 
back, and if tlicre was any real foundation 
for this, there might he ground for con- 
sidering whether there was a presumption 
that these accounts, if produced, would be 
unfavourable to the Defendants. But 
when regard is Jiad to all the facts dis- 
closed, there is no justification, for the \icw 
that books were improperly withlield, as is 
conclusively shown in the judgment of the 
first Court. Nor do their Lordships think 
that the items in the accounts I hat have 
been produced when jiroperly considered 
really support the Plaintiff’s case ; for it 
has to be borne lii mind that l*eda Patta- 
bhiramanna wiis a .son-in-law and in 
management of the branch where he resid- 
ed, and it is no matter for surprise if he 
was treated with favour. And in this con- 
nect ion it is significant t)uit the family of 
Vijja])u, also a son-in-law, and engaged in 
the family business, was treated with 
similar faA^our, and yet it ne\er has been 
suggested that this \yas evidence of or even 
pointed to a right of participation in the 
Nalam family property. 

But over and above this infirmity in the 
Plaintiff’s proof, the dealings with the pro- 
perty are inconsistent with the right he 
claims. 4»ccording to his case Peda Patla- 
bhiramanna acquired Ids share before the 
date of Ex. I, which is a C!adjan leaf dated 
the 24th August 1849. It embodies the 


sATLU'AN.VMOOllTHV. 

terms drawn u]^ by the seven soiis for the 
guidance of the Nalam family in reference 
to the joint family property. Peda Patta- 
bhiramanna was not a party to it, nor does 
it contain any reference to any sliare of 
his in the proj)erty. The first Court relied 
on this exhibit as genuine. The High 
Court, how’ever, doubted its authenticity, 
but on grounds that do not satisfy tJieir 
Iliordsliips, and they prefer to accept the 
appreciation of the Subordinate Judge as 
to its genuineness. 

On the ]5th of December 1870, a parti- 
tion deed. Ex. II, was executed, when 
Pattabhiramanna sc]iaralcd from the 
Nalam family. This document coniains 
no reference to any share such as that now 
claimed. It treats the property, after de- 
duction of the separating brother’s share, 
as divisible into seven shares, six of Avliich 
were to belong to the remaining six 
branches, wdiile the seventh share was to 
be dealt with by tJiese six branches as 
they liked. These branches continued 
joint till 1896. In lhat year the partition 
now attacked l)egan. Its terms have 
already been set out. 

In the plaint it is described as made 
only with the evil intention of disinherit- 
ing the reversioners of I he said property 
and not bond fide/* But no SiUch case is 
proved. In its omission of all notice of a 
one-seventh share as Ixdonging U) t.he line 
of Kamamma, this partition is in precise 
accord wiih the dis)X)sitions of 1849 and 
1870, and it is diflicult to siqipose that 
they were both made without the know- 
ledge of Peda Pattabhiramanna. More- 
over, the members of the six branches did 
not gain by the omission ; they did not 
keep for themselves the one-seventh sliare, 
but allotted it in the manner indicated. 
Then again it is significant that the lines 
of*the two daughters both benefitted, and 
that Appalaraju, the first * Defendant’s 
father took part in this allotment, and 
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never -suggested that the one-seventh 
share belonged to his daughter, or that she 
had any better claim than the line of 
Venlcamma the sister. Nor did the first 
Defendant herself demur to the allotment 
which was made. On the contrary, she 
expressly assented to it. This the Plain- 
tiff treats as a relinquishment and in effect 
an invalid alienation of the one-seventh 
share to which he claims to be reversionary 
heir. 

In their Tjordships’ opinion the Plaintiff 
has failed to prove the arrangement or 
agreement under which a share is alleged 
to have ' been given to Pieda Paltahhi- 
ramanna, and they will humbly advise 
His Majesty that the decree of the High 
Court ought to he reversed and the suit 
dismissed with costs in both the lower 
Courts. 'Ihe Eespondenis must also pay 
the cosls of this appeal. 

Solicitor : Mr. Douqlan Grant for the 
Appellants. 

Ci. D. M. Appeal allowed. 

PRIVY COUNCIL. 

[Afpbal fboh Allahabad.] 

Lord Bucehastbr. ' 

Lord Dunedin. 

Lord Shaw. Mosamuat Sukbi, 

Sir John Edge. Appellant, 

Mb. Ameer .^li. «. 

1921, Munshi Ghulau 

Heard, 17, and Safdab Khan and 

Hi, February, ors.. Respondents. 
Judgment, 

19, April. J 

Successive mortgatjes^Suli In/ first mortgagee 
without impleadhig puisne mortgagee— Purchaser at 
mortgage sale, mag set up first mortgage as shield 
in puisne mortgagees suit— Puisne, mortgagee's right 
to he placed in the same position in which would 
he if he had been impleaded. 

Under r. 5 of Or. XXXIV of the CAvil 
Procedure Code (which has repealed sec- 
89 of the . Trmsfer of Properly Act) an 


owner of a property who is in the right of 
a first mortgagee and of the original mort- 
gagor, as acquired at a sale under the first 
mortgage^ is entitled, at the suit of a sub- 
sequent mortgagee who (not having been 
'trfade a party in the first mortgagee' s suit) 
is not bound by the sale or the decree on 
which it proceeded, to set up the first 
mortgage as a shield. 

Hbt Ram v. Shadj Lal (1), Matru Mal 
V. Dubga Kunwar, (-2) and Vanmikalinga 
Mudali V. Chidamb.\ra Chetty (3) refer- 
red to. 

But in such a case, the puisne mortgagee 
(Plaintiff) also is entitled to be put in the 
position which he would hare occupied had 
he been made a party to the first mort- 
gagee's suit. 

After two mortgages had been effected 
by the owner of certain propcrlies^ the first 
mortgagee sued on his mortgage and pur- 
chased the property without impleading the 
second mortgagee. Later on his successor 
in interest executed another mortgage »in 
favour of the Plaintiff. Subsequently the 
second mortgagee sued on his mort- 
gage without impleading the Plain- 
tiff, and in that suit the then 
owners recovered from the second mort- 
gagee the amount • of the first mort- 
gage (which they set up as a shield), but 
as they failed to redeem the second mort- 
gagee the property was sold and purchased 
by the latter. In dHainiiff's suit to enforce 
Plaintiff's mortgage against the property 
in the hands of the second mortgagee : 

Hekl — That the amoiDit of the first 
mortgage had been wrongly taken away by 
the owners, the same being then subject 
to the mortgage of the Plaintiff, and that 
therefore in this suit unless the Defendant 
paid to the Plaintiff that amount with in- 

(1) L. B.46I. A. 130 : s. c. 23 C. W. N. 

1033 (1918)* 

(2) h. E. 47 I. A. 71 (1919). 

(3) I. Ti. R. 29 Mad. 37.(1905). 
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terest Plaintiff was entitled to get a decree 
for the sale of so much of the estate as 
would realise that sum, and that the 
Plaintiff should get a decree for sale of the 
rest of the estate on condition that t1\e 
Plaintiff paid to the Defendants the 
amount or the decree passed on the second 
mortgage. 

Appeal against a decree, dated ICtli 
January 1917 of the High Court at Allaha- 
bad, varying the decree of the Subordinate 
Judge of .^gra, dated the 23rd I'ebruai 7 
1915. 

The facts of the case will sufficiently 
appear from their Lordships’ judgment. 

Mr. K. V. L. Narasimham for the Ap- 
pellant. — Second mortgagee brings an 
action without making the widow a party. 
He made the grantees parties. It was the 
widow who made a gift of the projjerties. 
Her rights are not therefore affected. 

Our prayer was that we should be allow- 
ed to sell the whole property free from all 
mortgages. The High Court held that the 
1883 and 1884 mortgages still subsisted 
against us. Gokuldas v. Hambux (4) and 
Ibrahim Hossein v. Ambika Prosad (5). 
My contention i? that the decree has wiped 
out the second mortgage of 1883, and so the 
mortgagees under the deed of 1883 (the 
present Kesponderits) are not entitled to 
the amount of the decree on their < suit. 
Het Ram v. Shadi Lai (1) and hzat-un- 
ni^ V. Pertab Singh' (6), Tovlmin v. 
Stecre (7), sec. 101, Transfer of Properly 
Act, sec. also sec. 89. 

[Mr. Ameer Ali. — T he only question 
that you could raise is one of procedure.] 

(1) L. B. 45 1. A. 180: 8. 0. 22 C. W. N. 

1033 liniS). 

44) L. B. 11 1, A..126 (1884). 

(6) L. B. 39 I. A. 68 : s. c. I. L. B. 39 Cal. 

16 C. W. N. 606 (1912). 

(6) L. B. 36 1. A, 203 : 8. c. 18 0. W. N. 

1148 (1909), 

(7) 8 Her. 210. 


The case here is that the second mort- 
gagee had a conditional sale. Therefore 
throughout he wanted to become the 
owner. So sec. 101 of the Transfer of 
Property Act must not be presumed to 
apply. He had no intention of keeping 
the mortgage debt alive. The difference 
between the English and the Indian law 
as regards foreclosure is as stated in sec. 
87 of the Transfer of Property Act. In 
England a decree may be reopened. Or. 
XXXIV, r. 3, Civil Procedure Code, 
Transfer of Property Act, secs. 86 and 87 
corresixinding to Or. XXXIV, rr. 2, 3, 4 
and 5, Civil Procedure (Hode. The second 
mortgage (1883) was not to carry interest 
after the period was over according to 
the deed. The mortgagee’s laches is re- 
sponsible if he loses his interest, so if an 
account is taken no interest should be 
given to him. 

Mr. Kenworthy Browne for the Ee- 
spondents. — I was not a party to first mort- 
gagee’s suit. The question to be decided 
is what is the result of my omission to 
make the widow* (Appellant) a jjarty. 
Hot Ram v. Shadi Lai (1). Secs. 89 and 
87, Transfer of Property Act are different. 
Security is not mentioned in sec. 87, Het 
Ham V. Shadi Lai (1) based on sec. 67, 
Transfer of Property Act and Limitation 
Act. Sec Mairu Mai v. Duiga Kunwar 
(2). Here sec. 89 (Transfer of Property 
Act) w'as in question. It lays down when 
a first mortgagee gets a decree and pur- 
chases the property without making the 
second mortgagee a party, then the second 
mortgagee must pay up the first one, 
before he could come in, Gokuldas v. 
Rambux (4). I did exactly what the 
puisne mortgagee did in Matru Mai v. 
Durga Kunwar (2). 

(1) L.B.46I.A. 180; 8.e.28C.W.N, 1083 
(1918). 

(2) L. B. 47 1. A. 71 (1919). 

(4) L. B. 11 1, A. 126 at pt>. 180, 138 (1684). 
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[Mr. Amber’ Ali.— Y our opponent’s 
point is that it is not a decree for sale but 
for foreclosure.] 

See Mirza Yadalli Beg v. Tukaram (8). 

Under Gokuldas v. Rambux (4) and sec. 
101 of the Transfer of Proportv Act, the 
law is not to be restricted. I stand on 
Maim Mai v. Durga Kunwar (2) and with 
regard to foreclosure I stand on the ditfer- 
ence between secs. 87 and 89 and on 
Mirza Yadalli Beg v. Tvkaram (8). 

As regards accounts there seems to have 
been no question of tliis raised in the 
Court below. 

Mr. K. V. L. Narasimham in reply. — 
There is no difference between sec. 87 and 
sec. 89. The mortgagor can never sue. 
Hence the difference in the wording. 
There is no need to add the word 
“ security ” in the latter section. Mairu 
Mai V. Durga Kunwar (2), reallv confirms 
Hel Ram y. .Shadi Lai (I). Lays stress 
on the fact that it is the decretal amount 
and not the mortgage amount. 

Mirza Yadalli Beg v. Tukaram (8) was 
the case of a transferee from the mort- 
gagors. My case is that T am the mort- 
gagee. 

Their Lordships’ Judgment was deli- 
vered by , 

Lord Dunedin. — This is a suit by a 
mortgagee, Musammat Sukhi, to sell a 
property called Easulpur. The facts out 
of which the suit arises are as follows : — 

Nand Bam and others, the owners of 
the property in question and of other pro- 
perties, executed on the 3rd January 1874, 
and the 10th June 1875, two simple mort- 
gages in favour of Kirpa Ram, now de- 
ceased, the husband of the Plaintiff. 

(1) L. R. 45 1. A. 130 ! 8. 0. 22 C. W. N.,1038 

aaiSK 

(2) L. R. 47 I. A. 71 (1919). 

(4) L. B. 11 126(1884). 

(8) L. B. 47 T. A. 207 at pp. 210, 212 ; e. c. 

26 0. W. N. 247 (1.020), 


Subsequently, on the 15th January 1883, 
they executed another mortgage of the 
property in question alone by way of con- 
ditional sale in favour of the first Respon- 
dent, Ghulam Safdar Khan and another 
person whom the second and third Re- 
spondents now represent. These mort- 
gages were all duly registered. In 1886, 
Kirpa Ram, the mortgagee, raised an 
action for payment tfnd sale, but he omitted 
to implead the holders of the mortgage of 
1883. In that suit he obtained a decree 
for sale. The property was sold and Kirpa 
Ram himself purchased at the judicial 
sale. Kirpa Ram died leaving a Will 
dated in 1895 in favour of his widow, the 
Plaintiff. She obtained probate in 1898. 
She thereafter made a gift of the properties 
to which she had succeeded including the 
property in question to Jag Ram and Net 
Ram, her nepliews. They at the same 
time covenanted to pay her Rs. 1,200 a 
year for maintenance and in security of* 
this obligation they hypothecated the pro- 
perties including the property in question 
by way of mortgage. The mortgage was 
dated the 14th October 1902, and was duly 
registered. 

In 1910 the Respondents, the mort- 
gagees in the mortgage of 1883, brought a 
suit on ’their mortgage against J iJg Ram 
and Net Ram, but omitted to implead the 
Plaintiff. Jag Ram* and Net Ram put 
forward the mortgages of 1874 and 1876 
as a shield and accordingly the Respon- 
dents had to pay into the Court the sum 
of Es. 2,954. Having so’ done and Jag 
Ram and Net Ram not choosing to redeem, 
the Respondents were adjudged owners of 
the property. This was finally settled in 
1913. 

In 1914, the Plaintiff raised the present 
suit in respect of her mortgage, the sums 
<}ue under the agreement to pay main- 
tenance amounting to over Es. 10,000. It 
was not defended by Jag Ram and Net 

36 
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Ram, but appearance was made for the 
Respondents wlio held the property in 
virtue of the decree ihey had obtained in 
1913, n}3on their mortgage of 1883. . The 
Subordinate Judge decreed the suit, but 
on condition that the Plaintiff repaid 
to the Respondents the sum of 
Es. 2,954 which they had paid lo the first 
mortgagees. On appeal the High Court 
altered this by adding the condition that 
the Plaintiff should also pay the sum of 
Es. 8,649-13-7, being the sum found due 
to the Respondents in the suit of ihe mort- 
gage of 1883, in respect of which they were 
given the foreclosure decree of the pro- 
perty. Appeal has now been taken to 
His Majesty in Council. 

The Appellant’s counsel relied entirely 
on the case of Het Ram v. Shadi Lai (1). 
In that case a property had been twice 
mortgaged by way of simple mortgage, 
one in 1880, and another in 1881. Het 
“Ram purchased the property from the 
mortgagee (?) in 1883. In 1885 the mort- 
gagee of 1880 obtained against the mort- 
gagor and Het Ram a decree al)flohite for 
sale under s^c. 89 of the Transfer of Pro- 
perty Act, 1882. Ho did not implead the 
mortgagee under ' the mortgage of 1881. 
He took no further steps under the decree 
and the property was not brought to sale.- 
He died, and was succeeded to by Ilet 
Ram as his heir. In 1910, ihe morigagee 
under the mortgage of 1881 instituted 
the suit. It was held that Het Ram 
could not set up the mortgage of 1880 
as a shield, beeause the decree of 1885 was 
(1) barred by limitation, (2) inoperative as 
against the Plaintiff who Iiad not been 
made a party to the suit and because the 
jcpjg^tgage itself was gone because of the 
tidfms of sec. 89 of the Transfer to Pro- 
perty Act, 1882. The Appellant urged 
that the same result followed in this case. 

(DjL. B. 46 I. A. 180: B, 0. 28 G. W. N. 

1083 (1918). 


The mortgagor of 1883, having omitted to 
implead the Appellant, she was not bound 
by the decree. The mortgage of 1883 was 
no longer available because it was merged 
in the decree. 

The Respondents on the other hand re- 
lied on the case of Maim Mai v. Durga 
Kunwar (2). In that case a property had 
also been the subject of two mortgages of 
1872 and 1879 respectively. The mort- 
gagee of 1872 obtained in 1884 a decree for 
sale under the same sec. 89 of the Transfer 
of Property Act, 1882, but omitted to im- 
plead the second morigagee. A lady who 
was an assignee of the second mortgage 
raised suit in 1909. The owner resisted the 
decree unless he was paid the whole 
amount due under the first mortgage with 
interest calculated at the rate stipulated 
therein. The Plaintiff offered to pay the 
amount under the decree of 1884, but re- 
fused to pay the amount of the mortgage 
so calculated. The Subordinate Judge 
gave effect to the condition of the owner. 
The High Court altered and gave effect to 
the offer of the Plaintiff. The owner then 
appealed. The Board adhered to the judg- 
ment of the High Court. 

It will be noticed that the Plaintiff there 
offered to pay the sum in the decree of 
1884. Het Ram's case (}) had not at the 
date of the High Court judgment been de- 
cided, and it docs not appear to have sug- 
gested itself to tJie Plaintiff that she could 
argue that the effect of sec. 89 was to de- 
stroy the mortgage of 1872 and prevent its 
ever being set up again. The head-note 
of that case, however, bears that it was 
held that the condition upon which the 
second mortgagee was entitled to a sale 
decree was the payment to the decree- 
holder of the amount due under the decree 
in respect of the first mortgage. If this 

(1) L. K. 46 I. A. 130: b. c. 22 0. W. N. 

1033-1918). *' 

(2) L. B. 47 I. A. 71 (1919). 
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were really so, it would be necessary to 
consider how far such a pronouncement 
could stand beside the decision in Het 
Ram's case (1). In their Lordships’ view 
it is not necessary to consider that 
question. The decision in Het Rani’s 
case (1) is based on two propositions. The 
first is that the puisne mortgagee is not 
barred by the decree and the sale following 
thereon. That in Het Ram’s case (1) is 
based on two points which are, it must be 
admitted, alternative and not cumulative ; 
(1) that the decree was useless in 
respect of limitation and (2) that the 
second mortgagee had not been im- 
pleaded. Although the first point has 
no application to this case, the second has. 
But the second proposition which was ab- 
solutely -necessary for the judgment was 
that the mortgage' was gone for ever so 
soon as the decree of sale was obtained; 
and that was based on the express woi’ds 
of sec. 89 of the Transfer of Property Act, 
1882, which ends after providing for the 
decree “ and thereafter the Defendants’ 
right to redeem and the security shall both 
be extinguished. ’ ’ Now the group of secs. 
85-90 inclusive of the Transfer of Property 
Act, 1882, were repealed by the Code of 
Civil Procedure of 1908, and were replaced 
by the rules under Or. XXXIV. In these 
rules the words &,bove quoted are ennitted 
in the rale which corresponds to sec. 89. 
They do not occur in either the foreclosure 
section of the Act of 1882 or the corres- 
ponding rule of Or, XXXIV, which are 
limited to providing for the extinction of 
the debt. 

The 'difficult which had arisen as to 
these words in several cases, e.g., 
Vanmikalinga Mudali v. Ghidambara 
Ghetty (3) which case it may be mentioned 
does not seem to have been brought to the 

(1) Ii. U. 46 I. A. 130 ! R. c, 32 0. W. N. 
loss (1918). ' 

(8) I. U B, 30 M»d, 37 (1006), 


notice of the Board in Het Ram’s case (1), 
therefore no longer arises. The decree 
in this case was in 1910, and was, there- 
fore,! under the Code of Civil Procedure 
Buies and not under the section of the 
Transfer of Property Act, 1882. 

Now the words being gone their Lord- 
ships feel no difficulty in holding that the 
law remains as it certainly was before the 
Transfer of Property Act, 1882, viz., that 
an owner of a property who is in the rights 
of a first mortgagee and of the original 
mortgagor as acquired at a sale under the 
first mortgage is entitled at the suit of a 
subsequent mortgagee who is not bound 
by the sale or the decree on which it pro- 
ceeded, to set uj) the fiist mortgage as a 
shield. From this it follows that the 
omission by the Respondent Ghulam 
Safdar Khan to make the Plaintiff a party 
to the suit instituted by him to execute his 
mortgage of 1883 does not prevent him 
from setting up that mortgage in cases 
where he would have been so entitled be- 
fore the Act of 1882 ; and the present dis- 
pute is within the benefit of this ruling. 

But then there is the queEltion of the 
position due to the original mortgages of 
Rs. 2,924, and unfortuntitoly this seems 
not to have been very carefully considered 
in the judgment below. The Subordinate 
Judge held that the Defendants were en- 
titled to set up this as a shield because the 
Defendants had paid this sum to the ori- 
ginal first mortgagees as a condition of 
getting the property ; and that as the Plain- 
tiff’s title flowed from the firrft mortgagees, 
she could have no higher right than the 
first mortgagees, and most be bound by 
anything done by them. The High Court 
seemed to think that the same arguments 
that applied to the mortgage of 1883 also 
applied to the earlier mortgages. 

The situation, however, must be looked 

H) UR. 45 1. A, ISO: s. C. 32 0. W. N. 

1033 (1018). 
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at more closely than this. The general 
principle is stated rightly .by the High 
Court. It is this : — “ The Plaintiff is a 
puisne mortgagee seeking to enforce her 
mortgage, the prior mortgagee in his suit 
having failed to make her a party. It is 
the duty of the Court to give the Plaintiff 
the opportunity of occupying the position 
which she would have occupied if she had 
been a party to the former suit.” Now 
the original mortgagee having bought the 
estate at the sale in the suit was the owner 
of both the mortgage and the equity of re- 
demption merged in one by the decree of 
the Court. He was succeeded by his 
widow and she made the gift to Jag Earn 
and Net Earn. When they in turn mort- 
gaged to the widow, the present Plaintiff, 
they mortgaged both the original mortgage 
and the equity of redemption merged as 
aforesaid. When in the suit of the pre- 
sent Defendants on the mortgage of 1883, 
Jag Earn and Net Earn, so to speak, re- 
vived the original mortgage as a shield, 
they revived something which in a ques- 
tion with the widow they had mortgaged. 
Whether the decision of the Court that 
the sum in the prior mortgages should be 
made a conditionr of the decree in the suit 
was right or wrong — for if lid Bain’s case 
(1) had been decided it would have been 
wrong, the sale having taken place in 
1886 — ^is immaterial, for the present De- 
fendants acquiesced in and paid under the 
judgment. If the w'idow had been made 
a party to the suit, as she ought to liave 
been, she would have been entitled in right 
of her mortgage to have been put in pos- 
session of the amount which was being put 
forward as a shield by Jag Earn and Net 
Earn against the then Plaintiffs and the 
present Defendants. She was not made 
a party and the result was tliat owing to 
the laches of the present Defendants Jag 

(1) L. B. 46 I. A. 130 : I. c. 22 C. W. N. 

1033 (1913\ 


Earn and Net Earn were allowed to carry 
off in money the part of the estate repre- 
sented by the value of the first mortgage 
which they had really impledged by their 
mortgage to the widow. It follows that to 
carry out the general principle expressed 
above, the widow must not be deprived of 
the rights which bad she been called she 
could have made good. 

The result must be that unless the De- 
fendants pay the Plaintiff Es. 2,925 with 
interest thereon at 6 per cent, from 3rd 
December 1914, the Plaintiff must gqt her 
decree for sale of so much of the estate as 
will realise that sum. If, however, the 
Defendants pay that sum or the said sum 
is realised by sale of part of the estate then 
the Plaintiff can only have decree and sale 
of the rest of the estate on condition that 
she pay to the Defendants Es. 8,649-13-7, 
being the sum in the decree of 1883 os 
brought out by tlie High Court. The De- 
fendunts will have a right to recover from 
Net Bam and Jag Earn the sum wrpngly 
carried off by .them in fraud of their own 
mortgage to the present Plaintiff, but the 
right cannot be given effect to in this suit. 

Neither party should have any costs in 
tho Courts below and any costs paid on 
order of the Courts below should be return- 
ed ; the Appellants will have the costs of 
the appeal to His Majesty in Council. 

Their Lordships will humbly advise His 
Majesty accordingly. 

Solicitor : Mr. Henrif S. L. Polalc for 
the Apiujllaut. 

Solicitor : Mr. Dnuylus (haul for the 
Eespoudents. 

E. M. P. 
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Jewan Bam, Appellant, 

V. 

Batan Ohand Eissen 
Oh AND, Respondent. 

Transfer of Property Act (IV of 1882)^ seee. 5 , 
6 {e)’Sare right to exie^ amgnimnt of-- Claim for 
unascertaimd darmges^ Comparhon between tha 
English and Indian law. 

The Defendants entered into a contract 
wiVTone B undertaking to take delivery of 
eertain goods in accordance with the con- 
tract and on their failure to do so the matter 
was referred to arbitrators who gave an 
award to the effect that the Defendants 
were to pay for and take deliver n of the 
goods, B, thercforcy resold the goods 
which fetched a lower amount than that 
contracted for. He then brought a. suit 
against the Defendants for the balance and 
then assigned to the Plaintiff all his 
claim in and the right to proceed with the 
suit and all advantages and benefits of all 
proceedings thereof : 

Held — That the suit was not maintain- 
able inasmuch as the claim was for un- 
ascertained damages for breach of contract 
and the assignment was an assignment of 
a mere right to sue. 

GiiEGG I? .^Bromley (1) referred to. 

That there were no materials justifying 
the application of sec. 107 of the Contract 
Act and the resale was not justified by the 
award so that the claim was one for un- 
ascertained damages. 

That on a true construction of the tcYms 
of the assignment the subject-matter of 
the assignment was not property with an 
incidenlal right to sue but a mere right to 
sue for unascertained damages for alleged 
breach of contract within the meaning of 
sec. 6 (e) of the Transfer of Property Act. 

Per Eiohardson, J. — That in England 

(1) n912j 3 K. B. 474. 


there is no statutory ride that a bare right 
of action cannot be assigned. There is a 
statutory provision making choscs in 
action, assignable which is subject to a 
limitation placed upon it by the Courts 
that the assignment must not offend the 
law of maintenance. In India there is an 
imperative statutory rule prohibiting the 
transfer of a mere right to sue. But 
inspiie of this difference the results may 
be in many respects similar. The Indian 
Legislature when it enacted see. 6 (e) of 
the Transfer of Pfoperty Act, no doubt had 
in mind the expressions used in the Eng- 
lish cases; and on the question of construc- 
tion which arises in India the language of 
Parker, J., in Glegg o, Bromley (1) is at 
least a valuable guide. 

That even assuming that the goods were 
properly resold and that the claim asserted 
in the plaint and transferred to the present 
Plaintiff is a claim to an ascertained sum, 
it would still be for consideration whether 
this claim is in the particular circum- 
stances a mere right to sue or properly 
with an incidental remedy for its recovery 
within the meaning of Parker, J,, in 
Glegg* s case (1). 

This was an appeal preferred on the 
8th September 1920 ag&insi a decree, 
dated the 21th August 1920, made by jNIr. 
Justice Woodroffe in*Suit No. 1606 of J918. 

The facts of the case will appear from 
the judgmout. * 

. Messrs. B. C, Milter and .1. K. Hoy 
for tile Appellant. 

Messrs. S, K, Das, S, N, Banner jee a ad 
K, P. Kliailan for the Eespondeut. 

; The Judgment of tue Cogrt was as 
follows : — 

Sanderson, 0. J. This is an aj)|n;al 
from the judgment of my learned brother 
Mr, Justice Woodroffe, Whereby lu* dis- 
missed the Plaintiff’s suit on the giound 
that the suit was not maintainable, and 

(1) [1912] 3 K. B. 474 at p. 490. 
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that the plaint did not ehow a cause of 
action. 

The original Plaintiff lu the suit was 
one Bhairodhan. His name was deleted 
from the suit and the present Plaintiff, 
Jewanram, who is alleged to be the 
assignee of the right title and interest of 
Bhairodhan was added as a Plaintiff. The 
Defendants were Ratan Chand Rissen 
Chand, a firm carrying on business in 
piece goods in Calcutta.. 

Bhairodhan made a contract with the 
Defendants whereby the Defendants un- 
dertook to lake delivery of 8 Bales of 
Dhoti in accordance with their contract. 
The Defendants failed to take delivery in 
accordance with the contract, and it was 
alleged that thereby the original Plaintiff 
had suffered loss and damage on the resale 
of the 8 Bales of Dhoti. Jiut before tlie 
resale the parties, that is to suy, the ori- 
ginal Plaintiff Bhairodhan and the De- 
fendants had refewed the mailer to the 
Marwari Chamber of C'lommerce : and the 
decision of the arbitrators was given on 
the 9th of October 1918 and the plaint 
alleged that the award directed that 
Bhairodhan should resell the said goods 
and recover the loss suffered thereby from 
the Defendant firm, as would appear from 
the order of the said Marwari Chamber 
of Commence when produced. It then 
proceeded to allege that lie resold the 
goods on the 9th of October — the same 
day as the award was made— and thereby 
realised a sum of Rs. 15,502-1 and after 
deducting that sum from the contract price 
there remained a ..sum of Rs. 6,716-11 
annas, which it was alleged was due to 
the original Plaintiff Bhairodhan in re- 
spect of the breach of contract by the De- 
fendants. 

This suit was instituted on the 16tb of 
Decmb6ir 1918, and, on the following day, 
tlbe 17tb of December 1918, Bhairodhan 
exMuted an assignment the terms of 


which I shall have to refer to in greater 
detail presently. 

The learned Judge came to the conclu- 
sion that the Defendants had succeeded in 
their objection that the suit was not main- 
tainable and that the plaint showed no 
cause of action. The ground of the learn- 
ed Judge’s judgment was that the claim 
which was relied upon in this suit by ^ the 
Plaintiff was a claim for unascertained 
damages for breach of contract by the De- 
fendants and that it was not assignable, 
because it was an assignment of a mere 
right to sue. 

The first point taken upon this appeal 
was that the claim, which was assigned 
by Bhairodhan to the Plaintiff, was for 
an* ascertained amonnt. With regard to 
that it is to be noticed, in the first in- 
stance, that the assignment referred lo the 
sum of Rs. 6,716-11 annas “ as damages 
sustained by the assignor on a resale.” 
It is triio that the claim in form is for the 
specified amount of Rs. 6,716-11 together 
with some sum for interest. But it was 
alleged, as I have already mentioned, that 
the resale took place in consequence of a 
direction in the award. When we look at 
the award, that allegation turns out to bo 
incorrect ; this case was dealt with by the 
learned Judge upon the plaint, the assign- 
ment, the award and some verbal evidence, 
which is not material for my present 
purpose. The award does not support 
the allegation that the resale took place 
by dii-ection of the arbitrators. The award 
is as follows ; *' The books of account of 
the' Defendants and the Plaintiffs have 
been examined. The goods were lying in 
the Plaintiff’s firm. Therefore,' the De- 
fendants to pay for and take delivery of 
the goods.” This award did not direct any 
specified sum to be paid. It is true that' 
the amount claimed is said to be ascer- 
tained by the reason of the resale, bnt the 
ground, ufton wbipb the resale was hao^, 
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in fact turns out, when the award comes 
to be examined, to be UDSustainable. 

It ^as argued in this appeal that the 
resale was justified by sec. 107 of the 
Indian Contract Act, It was admitted by 
the learned Counsel for the Appellant that 
the case- was not pot in the Court below 
from this point of view. This further is 
evident from the learned Judge’s judg- 
ment. He said at the bottom of p. 12 of the 
paper-book, dealing with the award as 
follows : — “ It ” (the award) “ did not 
direct that any specific sum should be 
paid. Th© damages still remain unascer- 
tained, and in fact were not ascertained 
until after the award when there was a 
resale.” If we were to stop there it 
might be urged that the learned Judge was 
of opinion that there was an ascertained 
sum when the resale took place. But 
when we read on it is clear that the learned 
Judge was of opinion, that the claim was 
not for an unascertained sum. He went on 
to say “ on that again ” (t.c,, on the re- 
sale) " the suit is brought for damages 
which are said to have been ascertained 
by a resale, w'hich resale is alleged to have 
been justified by directions given in the 
award. Nothing in short in the award 
converted this claim for damages into a 
debt and nothing has since then done so.” 
To, my mind,* it is clear that the learned 
Judge’s finding was that on the materials 
before him this claim for unascertained 
damages had not been converted either by 
the award or by the resale or by anything 
else into a debt or a claim for a specified 
amount. 

It is true that the question whether the 
resale was justified by sec. 107 was not in- 
vestigated by the lower Court but no at- 
tempt was madb by the Plaintiff to suggest 
or to prove that sec, 107 of the .Contract 
Act applied. Further than that, there. is 
fio ground of af^eal agamst the learned 
Judge’s finding.that the claim for damages 


was not converted into a debt. I think 
the 4th ground of appeal goes to show that 
the point, which is now relied upon, was 
neither taken before the learned Judge nor 
relied upon in the grounds of appeal. In 
my judgment there are no materials before 
us which would justify us in holding that 
sec. 107 of the Contract Act is applicable. 
Th© Plaintiff’s allegation was that the re- 
sale was justified, by the award. The 
award was proved, and when proved, it 
showed that there was no such direction. 
The award on the face of it does not its^ 
justify a resale, yet the resale took place 
on the same day as the award was made. 
Under these eircumstances, in my judg- 
ment, for the purpose of this appeal wily, 
we must take it that the resale was not 
justified and that the claim was one for 
unascertained damages. 

There remains the second point, which 
the learned Counsel for the Appellant 
argued, namely, that even if the claim wap 
for una.scertainpd damages arising out of 
the Defendants’ breach of contract, the 
assignment was not an assignment of " a 
mere right to sue ” within the meaning of 
sec. 6 (e) of the Transfer of Property Act. 
The Defendants on th^ other hand argued 
that the assignment was an assignment of 
a mere, right to sue, which was nqt assign- 
able by reason of sec. C (e). It was urged 
on -behalf of the Plaintiff, who is the Ap- 
pellant, that, although the Defendants h^ 
failed to perform their contract with the 
assignor, the contract was still in existence 
and the obligation on tl^ Defendants to 
perform it remained, and that the Plain- 
tiff by the assignment obtained the benefit 
of the contract which was in itself pro- 
perty, and that there was attached to the 
property the right to sue for the breach of 
contract. In my judgment this case must 
be decided upon the terms of secs. 8 and 
B (e) of. the Transfer of Psoperty Act. 
Many English cases were .cited to us. 
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Some of them are useful for the purpose 
of ascertaining what meaning has been 
placed by the English Courts uiwn ex- 
pression such as “a mere right to sjie *’ 
or as it is called in some cases “ a bare 
cause of action ” or as in o1.be.rs “ a mere 
right to litigate.” I do not intend to refer 
to more than one. viz., Glegg v. Bromley 
(1), and I desire to refer to the judgment 
of Mr; Justice Parker who was then sitting 
in the Court of Appeal. TTis judgment has 
'been referred to in subsequent cases with 
approval. In my judgment the principle 
relating to the present question was there- 
in clearly laid down. The learned Judge 
said tills at p. 489. " Ordinary choses in 

action w’cre not assignable at law, but 
were, generally speaking, assignable in 
equity whether themselves legal or equit- 
able clibses. In the former case equity 
compelled the assignor to allow his name 
to be used for their recovery in legal pro- 
ceedings; in the latter case the assignee 
could sue in , equity in his' own name. 
There ■was one exception to this rule. 
Equity on the grotind of public policy did 
not givo validity to the assignment of what 
is in the cases referred to as a bare right 
of action ” and this was so whether the 
bare right were legal or equitable. I have 
looked at a good many authorities'on that 
point, and I am satisfied that . the real 
reason why equity did‘not allow the assign, 
ment of a bare right of action, whether 
legal or equitable, was on the ground that it 
savoured of or wms likely to lead to main- 
tenance. There is no doubt in the cases 
about the rule, and there is no doubt in 
the cases with regard to the exception, but 
difficulties often arose in deciding whether 
a particular right was within the excep- 
tion or was within the rule. It is to be 
9bse^ed that an eqhitable assignee of a 
ojiose in action, . whether it is legal or equit- 
able* could institute proceedings and 
(1) [1912] S K. B. 474 at p. 489. 


maintain proceedings for its recovery. 
The question was whether the subject 
matter of the assignment was, in the view 
of the Court, property with an incidental 
remedy for its recovery, or was a bare 
right to bring an action either at law or in 
equity.” Applying that principle to this 
case the question is whether the subject- 
matter of the assignment by the assignor 
to the Plaintiff is in the view of the Court , 
property with an incidental remedy for its 
recovery, or whether it is a bare right to 
bring an action, or within the words of the 
act “ a mere right to sue.” For this pur- 
pose it is necessary to look at the term of 
the assignment. 

I have already pointed out that the 
assignment was dated the 17th December 
1918, and the suit was instituted a day 
before, viz., the 16th. The assignment 
recited that on the 10th December the as- 
signor had instituted a suit against the 
Defendants to recover the sum of 
Rs. 6,78-8-11 annas damages .sustained by 
the assi.gnor ort -a resale of eight bales 
dhoti/t No. 460 of which the firm of Ratan 
Chand Kissen Chand had failed to take 
delivery in terms of the souda or contract 
made with the assignor and, dated Sravan 
Sudi 18, 1975 con’e.sponding with the 
20th August 1918. It then recited the 
fact that the assignor owed to the assignee 
a sum of Hs. 6,551, and that the assignor 
was unable to pay it and that he had re- 
quested the assignee to accept in payment 
of the sum of Bs. 6,500 an assignment and 
transfer to him of all his claim and costs in 
the suit. The assignor ‘ then transferred 
and, assigned unto the assignee all the 
claim of the assignor in as well as the right 
to proceed with the said suit and all the 
advantages and benefits of all proceedings 
thereof to hold the same unto the assignee, 
absolutely and for ever.’ t cannot find' in 
the terms this document any thing more 
than an assignment of a mere inght to sue. 
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or anything moire than a mere right to pro- 
secute the claim of the assignor for 
damages for the alleged breach of contract 
by the Defendants. The assignment did 
not in terms purport even to assign the 
contract or the benefit thereof. In my 
judgment, there is no ground for holdiog 
that the subject-matter of the assignment 
was property with an incidental right to 
sue : on the contrary, on a true construc- 
tion of the terms of the assignment, in my 
judgment, there was nothing transferred 
except a mere right to sue for unascertained 
damages for tli^e alleged breach of contract. 

The learned Counsel for the Appellant 
invited us to come to the conclusion that 
the decision in the case of Abu Mahomed 
V. S. C. Chunder (2) was wrong. If we 
acceded to such an argument, a reference 
to a Full Bench would be necessary. In 
my judgment, however, there is no neces- 
sity for us to express any opinion as to the 
correctness of that decision. The facts of 
that case were different from those exist- 
ing in this case. I base my judgment upon 
the principle which I have already enun- 
ciated, regard being had to the particular 
terms of the assignment, the true con- 
struction thereof and the facts of this case. 

A third point was taken by the learned 
Counsel and that was in respect of parties. 
In the Court pelcfw an application was 
made for an adjournment to enable the 
Plaintiff to enquire whether the Official 
Assignee would be willing to be added as 
a party so as to represent the estate and 
interest of the original Plaintiff Bhairo- 
dhan, who had become insolvent. The 
learned Judge refused it for reasons, 
which he gave in his judgment. In this 
Court the application was varied and the 
application was that we should direct that 
the original Plaintiff Bhairodhan should 
he added as a Plaintiff. In my judgment 
this cannot be done. Apart from the 
m 1. h - B. 86 Oe.1. m (1.909V 


considerations which my learned brother 
Mr. Justice Woodroffe gave in his judg- 
ment, which, as far as I can see, would 
be just as applicable to a joinder of the 
originaf Plaintiff as to a joinder of the 
Official Assignee representing him, the 
application is not made on behalf of the 
original Plaintiff, nor is there any consent 
of the Plaintiff produced before us to show 
that he is agreeable to join as a Plaintiff. 
In Ihese circumstances it is not possible 
for us to accede to the a])plication of the 
Appellant that Bhairodhan should be 
added as a Plaintiff. 

For these reasons in my judgment the 
appeal should be dismissed with costs. 

Richardson, J. — I agree and will add 
a few observations in deference to the 
argument of Sir Benod Mitter. It seems 
clear that in England the objection to the 
assignability of a Care right of action’* 
is founded on the law of maintenance. 
Before the Judicature Act of 1873 the 
Courts of Common Law seem to have ap- 
plied that law more strictly than the 
Courts of Equity. ‘ ‘ There are undoubted- 
ly ” said Cozens-Hardy, L. J., in FUzroy 
V. Cave (3), “ many choses in action which 
are not and never were assignable, either 
at law or in equity. A right to set aside 
a deed on the ground of fraud is a typical 
instance.” ‘Then, further on, he conti- 
nued : — ” There are, however, other 
choses in action which tliough not assign- 
able at Common I jaw, were always regard- 
ed as assignable in Equity. A debt pre- 
sently due and payable is an instance. At 
Common Law such a debt was looked upon 
as a strictly personal obligation, and an 
assignment of it was regarded as a mere 
assignment of a right to bring an action at 
law against the debtor. Hence the assign- 
ment was, with some exceptions which 
need not be referred to, looked upon as 
open to the objection of maintenance. 

»B) [1906] 2 K. B. 30A at p. 37K 

37 
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‘ After a time the Common Law Courts 
recognised the right of any one who had 
a pecuniary interest in the debt to sue in 
the name of the creditor. This, however, 
was the limit of their departure from the 
old strict rule, so far as I have been able to 
discover. But the Courts of Equity took 
a different view : they admitted the title 
of an assignee of a debt, regarding it as a 
piece of property, an asset capable of being 
dealt with like any other asset, and 
treating the necessity of an action at law 
to get it in as a mere incident, they de- 
clined to hold such a transaction open to 
the charge of maintenance.” 

The Judicature Act assimilated the 
practice at Common Law to the practice 
in Equity. In Tolhurst v. Associated 
Portland Gement Manufacturers (4), Lord 
Lindley said : — ” The Judicature Act, 
1873, sec. 25, cl. 6 has not made contracts 
assignable which were not assignable in 
equity before, but it has enabled assigns of 
assignable contracts to sue upon them in 
their own names without joining the 
assignor.” 

It si nr remains, however, that 
Court of Equity is as much bound as a 
Court of Com^non Law' by tlie law relat- 
ing to champerty and maintenance, and 
if assignment of a chose ^in action is 
obnoxious to that law, it is bad in equity 
no less than at I^w. An assignment of a 
mere right of litigation is bad.” [Per 
Sterling, L. J., in Dawson v. G. N. City 
By, Go. (5)]. 

It is witji reference to the law of main- 
tenance that the Courts in England have 
held that some limitation must be put on 
the generality of the term ” chose-in-ac- 
tion ” as used in the Judicature Act, sec. 
25, cl. C [Torkington v. Magee <6), Per 
Ohannell, J.]. 

(4) 11908J A. C. 414 at p. 424. 

(6) [1906] 2 K. 260 at p. 2T0. 

(0) [1902] 2 K. B. 427 at p. 480. 


The position in England, therefore, 
differs somewhat from the position in In- 
dia. In England there is no definite 
statutory rule that a bare right of action 
cannot be assigned. There is a statutory 
provision making choses in action assign- 
able which is subject to a limitation placed 
upon it by the Courts that the assignment 
must not offend the law of maifitenance. 
The provision and its limitation are per- 
haps capable of being moulded in accord- 
ance with the nature and substance of 
particular transactions. 

In India the law of maintenance has 
never obtained in the same absolute form 
as in England and in the present connec- 
tion has none but a possible historical 
relevance. Here there is an imperative 
statutory rule — a rule which the Court 
cannot transcend — ^that a mere right to 
sue cannot be transferred. The duty of 
the Courts is confined to the interpretation 
of the words, ** a mere right to sue.” 

Nevertheless, the results may be in 
many respects similar. The Indian 
Legislature when il enacted sec. 6 (e) of 
the Transfer of Property Act, no doubt 
had in mind the expressions used in the 
English cases — ” a bare right of action ” 
or ” a mere right to litigate.” On the 
question of construction which arises in 
India, the language of Parker, J., in 
Glegg v. Bromley (1) to which the learned 
Chief Justice has already referred, is at 
least a valuable guide. The question in 
every case is whether the subject-matter 
of the transfer is, in the view of the 
Court, ” property with an incidental 
remedy for its recovery ” or is ” a mete 
right to sue.” I will not stop to discuss 
the definition in the Transfer of Property 
Act, sec. 8 of ” actionable claims ” (the 
Indian term corresponding to the English 
term “choses in action”) because it 
seems clear that tjiat definition must be 
(1) [10J2] 8 K. B. 474 at p. 480. , 
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construed as excluding “mere rights to 

sue.” 

Sir Benod Mitter asked why if a con- 
tract might be transferred before breach 
it should be incapable of transfer after 
breach. After breach, he said, the con- 
tract still subsisted. No doubt a line 
might be drawn between claims for breach 
of contract and claim in tort, where the 
right of personal safety or the right to 
immunity from fraud, has been violated. 
Bui, however valid such considerations 
might be if the principle of the thing were 
open to discussion, that is not the position- 
The policy of the law in India is expressed 
in the statute and effect must be given to 
the language according to its true meaning. 

Moreover, when an ordinary commer- 
cial contract for the sale of goods has been 
broken and subsists only for the purpose 
of enforcing a claim to damages, it is to 
my mind difficult to say that the right to 
damages is, standing by itself, anything 
more than a mere right to sue, a right 
which is not incidental to property but is 
incidental to an abstract right in respect of 
contracts comparable to the abstract 
rights to personal safety and immunity 
from fraud in the region of tort. At any 
rate there is authority both English and 
Indian for the view that a claim to un- 
liquidated damages for breach of contract 
is not assignable. 

Turning to “the case before us, I agree 
that the learned Judge decided, and 
correctly decided, on the materials placed 
before him, which included not onlv the 
pleadings but also the award of the Mar- 
wari Chamber of Commerce, that the suit 
must be dealt with as in essence a suit for 
unliquidated damages, though at first 
Bight it appears to be a suit for liquidated 
damages. If that be so, it follows in my 
opinion that the claim to these damages 
being a mere right to sue was not trans- 


ferable and that on that ground the suit, 
as a suit by the transferee, must fail. 

But even if it be assumed that the 
goods were properly resold, and that the 
claim asserted in the plaint and transferred 
to the present Plaintiff is a claim to an 
ascertained sum, it would still be for con- 
sideration whether this claim is in the 
particular circumstances a mere right to 
sue or property with .^n incidental remedy 
for its recovery, within the meaning of 
Parker, J., in Glegg's case (1). 

Sir Benod Mitter relied on certain 
dicta of McCardie, J., in County Hotel 
and Wine Company v. London and 'North- 
Western Railway (7). The learned 
Judge says : ” In Torkingtonv. Magee (6), 
Channell, J., in delivering the judgment 
of the Divisional Court, referred to the 
above dicta ^ and apparently expressed the 
view that when a breach of contract liad 
occurred in respect of which the original 
party to the contract could sue for 
damages, he could not assign those 
damages so as to enable the assignee to 
sue. Again I venture to think that this 
dictum, in view of other decisions, goes 
too far . I can see no reason why damages 
for breach of contract shoqld not in some 
cases be capable of assignment witliout 
infringement of the public interest. * ’ ,And 
then the learned Judge gives an example. 

Take ,for example,” Jie says, “a case 
where the contract admittedly fixes the 
damages for breach at a liquidated sum 
and provides that it may be sued for as a 
debt. What reason of public policy should 
prevent the assignment of such sum if 
public policy permits the assignment of a 
disputed debt? ” 

It must, however, be borne in mind 
that the observations of the^earned Judge 
were made from the English point of view 

(1) [1912) 8 K. B. 474. 

l6) [1902] 2 K* 427. 

(7) [1918] 2 K. B. 260, 
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and that even so he did hot go so far as to 
suggest that a claim to liquidated damages 
would in every case be assignable. 

With these obseiwations I agree in the 
conclusion at which the learned Chief 
Justice has arrived that this appeal must 
be dismissed. 

Messrs. Dutt and Sen, Solicitors for the 
Appellant. 

Messrs. Khaitan^ d Co., Solicitors for 
the Respondent. 

8. C. M. 


[CIVIL APPELLATE JDBISDICTION.] 
Appeal pbom Appellate Okdeb 
No. 113 OP 1910. 


Obattebjea, J. 
Nevboold, J. 
1921, 

31, May. 


Hazabi Lal, Judgment- 
debtor, Appellant, 

0 . 

’ Baidta Nath Saha 
and ors., Decree-holders, 
Respondents. 


Civil Procedure Code (Act V of 1908), Or. SI, 
rr, 6 and appliaaiion for transfer of decree and 
for iuue of mtioe upon jttdgmerU’debtor-^Limita- 
tion Act (IX of 1908 Art. 188 ( 6 ), latter applica- 
tion to the Court which passed the decree whether 
an applihatimi in acc(n'da7ice with law or a step 
in aid of execution,^' 


•• 

An application for transfer of a decree 
was made on the 4th Nooember 1910, in 
which there was also a prayer for issuing 
notice on the judgment-debtor. The notice 
having been twice returned unserved, the 
decree-holder applied on the 24th January 
1911 for issue of another notice which was 
served and the decree was duly transferred. 
On the 7th January 1914 an application for 
execution was made to the Court to which 
the decree was transferred : 

Held — That the application for execu- 
tion, dated tj^e 7th January 1914 having 
been made more than three years after the 
application (for transfer of the decree), 
dated the 4ih November 1910 was barred 
by limitation. 


Or. ' XXI, r. 22, Civil Procedure Code, 
provides that the notice upon the judgment- 
debtor to show cause against execution 
shall be issued by the Court executing the 
decree. The Court which transferred the 
decree had therefore no power to issue that 
notice. Further, an application for trans- 
fer of a decree is not an application for 
execution. ‘ 

Chutterpat Singh v. Eai Bahadur 
Saita Soomaeimdll (1) referred to. 

Therefore the application made by the 
decree-holder on the 24th January 1911 to 
issue notice upon the judgment-debtor 
cannot be held to be an application ” in 
accordance with law ” for execution or to 
take some step in aid of execution of the 
decree within the meaning of Art. 182 (5) 
of the Limitation Act and therefore could 
not save limitation. 

This was an api^eal against the order 
of B. N. Rau, Esq., District Judge of 
Zillah Murshedabad, dated the 24th Janu- 
ary 1920, reversing the order of Babu 
Jyotish Chandra Neogi, Munsif of Lal- 
bagh, dated the 21st of July 1919, and re- 
manding the case to his Court for disposal 
after consideration of certain issues. 

The facts will appear from the judgment. 

Babus Ram Chandra Mazumdar and 
Khitish Chandra Neogj, for the Appellant. 

Babu Sachindra Prosad Chose (for Babu 
Jatindra Lal Banerjee) for the Respon- 
dents. 

The Judgment op the Court was as 
follows : — 

The question involved in this appeal is 
whether the application for execution of 
the decree is barred by limitation. 

It appears that the Respondents ob- 
tained an instalment decree in the Court 
of the Munsif of Eampurhat on the 14th 
February 1907. The decree provided that 

( 1 ) 20 0 . W. N. 889 (F. B.) ( 1016 ). 
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on default in payment of any one instal- 
ment, the whole of the amount remaining 
unpaid would be due. There was default 
in payment in the very first instalment 
(payable in Assin 1314). The decretal 
amount therefore became due in Kartic 
1314, (November 1907). 

On the 4th November 1910, an appli- 
cation was made to the Bampurbat Court 
for transfer of the decree to the Court of 
the Munsif at Lalbagh for execution. A 
notice was issued to the judgment-debtor 
which was returned unserved. A fresh 
notice was issued, with the same result. 
The decree-holders then applied on the 
24th January 1911 for issue of another 
notice, and this time it was served on the 
17th February 1911. The Certificate re- 
quired under Or. XX 1, r. 0 (6) was then 
prepared and the api)licatiou was disposed 
of on the 28-3-1 1 . 

Application for execution of the deci'ee 
was then made in the iialbagli Court on 
the 7th January 1914, and there were sub- 
sequent applications for execution made in 
that Court and in the Bampurbat Court 
which it is not necessary to mention. 

The contention of the judgment-debtor 
was that as the application in the Jjalbagh’ 
Court dated the 7th January 1914 was 
made more than three years after the ap- 
plication Itor transfer of the deci'ee) dated 
the 4th November 1910 made in the Bam- 
purhat Court, execution of the decree was 
barred by limitation. The decree-holders 
rely upon the application dated the 24tb 
January 1911 made to the Bampurbat 
Court for issuing fresh notice upon the 
judgment-debtor as saving limitation, and 
the question for consideration is whether 
that application was an application “ in 
accordance with law ” for execution or to 
take some step in aid of execution with- 
in the meaning of Art. 182 (6) of the Limi- 
tation Act. 

It appear^ that ^he notice which was 


applied for by the decree-holder on the 
24th January 1911, was taken bv the 
learned District Judge, to be a notice upon 
the judgment-debtor to show cause why 
•the decree should not be transferred for 
execution to Lalbagh. The learned Judge 
was of opinion that though no such notice 
is required by the Code, the Court thought 
it proper to issue such a notice which is 
not prohibited by the Code, and the appli- 
cation for issuing such notice was “ in ac- 
cordance with law.” He accordingly held 
that the execution of the decree was not 
bai’red by limitation. 

It appears from the application dated ihe 
4th November 1910 that the decree-holders 
prayed for a certificate under Or. XXI, r. 6 
to the Lalbagh Coui t after issue of notice 
under Or, XXI, r. 22 upon the judgment- 
debtor. 

The notice issued by the Court on the 
25th January 1911 is described as a ” notice 
to show cause , why execution should not 
issue ” (secs, 232 and 248 of the 'Code 
of Civil Procedure) and it calls upon the 
judgment-debtors to show cause, if any, 
why the decree should not be executed. 
The reference is to sections under the old 
Code, though the proceedings took place 
under the new Code, probably because the 
printed forms had not been changed. 

Now under sec. 248 of the 'old Code, the 
” Court ” which was to issue the notice 
under the section was ‘ ‘ the CSourt by which 
the decree was passed, unless the decree 
has beejj sent to another Court for execu- 
tion, in which case it means such other 
Court.” Or. XXI, T. 22 of the present 
Code, however, expressly provides that the 
Court executing the decree shall issue the 
notice. The application to the Bampurbat 
Court dated the 4th Novejnber 3910 ap- 
pears to have been made in a tabidar form, 
but as stated above the decree-holders 
prayed for certificate under Or. XXI, (for 
the transfer of the decree) after issue of 
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notice under Or, XXI, r. 22 upon the judg- 
ment-debtors, as they haid no properties 
■within the jurisdiction of the Rampurhat 
Court. There was thus no application for 
execution of the decree before the Bam- 
purhat Court, and no notice, could there- 
fore be issued by that Court under 
Or. XXI, r. 22. In the case of Chutierpat 
Singh v. Rai BaJiadur Saita Soomarimull 
(1) it was held that an application for 
transmission of a decree, itf not an applica- 
tion for execution, that no notice under 
sec. 248 of the Code of Civil Procedure of 
1882 can be properly issued upon such an 
application, and that the notice required 
by that section must, when the decree has 
been transmitted, be issued by the Court 
to which the decree has been sent for ex- 
ecution, and Avhich is the Court to decide 
whether the application is capable of ex- 
ecution. (See pp. 899-900). That was a 
case under the Code of 1882. Under the 
present Code (Or. XXI, r. 22), as pointed 
out above, it is the Court executing the 
decree which is to issue the notice, lhat 
being BO, the Rampurhat Court could not 
issue the notice under Or. XXI, r. 22, and 
the application made by the decree-hdder 
to that Court on the 24th Janiwy 1911 
to issue a fresh notice uhder Or. XX , r.^ 
cannot be held to be an application m 
accordance iVith law ” for execution, or to 
take some step in aid of execution of the 
decree, within the meaning of Art. lb- 
d (5). That application therefore could 
not save limitation. The order of the 
lower Appellate Court must accordingly be 
set aside but as that Court did not con- 
sider the question of disability under sec. 
7 (rf the Limitation Act, and the question 
of payment set up by the decree-holders 
(which were considered by the Court of 
first instance and decided against them), 
the case must be remanded to the Court 
of appeal below for consideration of the 
<1) ao 0. w. N. 889 IF. B.) (1916). 


said questions and disposal of the case ac- 
cording to law. Costs two gold mohurs to 
abide the result. 

J. N. B. Appeal allowed. 

[eiiriL APPELLATE JURISDICTION.] 
Appeal from Appellate Peoreb 
No. 2640 OF 1^19. 


Mooeerjee, J. 
Panton, j. 

1921, 

Heard, 8 and 
12, August. 
Judgment, 

12, Augnst. 


Gondli Bibi and ors.,' 
FlaintifEs, Appellants, 

F. 

JOTNAL Abdin (Abadin 
in vakalatnama) 
Sakkar, Defendant, 
Respondent. 

Fleadingsy court not to entertain a question not 
raised in -^Reason of the rule explained— Test. 

Neither part^ to a litigation can he 
allowed to set up at the hearing an en- 
tirely new and inconsistent case. 

Eshan Ghundeb V. Shama Churn (1) 
and North-Western Salt Coy., Ltd. v. 
Electrotype Alkali Coy., Ltd. (‘2) re- 
ferred tOy 

The reason for the rule is that the Plain- 
tiff might have received no notice that the 
point would be raised by the Defendant 
and would presumably be not prepared 
with the necessary evidence, and, con- 
versely, the Defendant might be seriously 
embarrassed if the Plaintiff were permitted 
to spring a surprise upon him in the shape 
of a new case. 

The test to be applied is whether the 
party aggrieved has really been taken by 
surprise. So, where the Plaintiffs sought 
to eject the Defendant on the ground that 
he was a trespasser and the Defendant 
answered that he was a tenant at money 
rent, but the Court determined the nature 
of the alleged tenancy and came to a con-; 
elusion which was not the case of either 
party : 

(1) 11 M. I. A. 7 (1860i. , 

8) [191 4] A. C. 
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Held— That the ' substantial question in 
eontroversy hetmeen the parties being 
whether the Defendant was a trespasser or 
a tenant^ the finding that the Defendant 
was a tenant was a complete answer to 
the claim for ejectment, and the deter- 
mination of the nature of the tenancy did 
not prejudice the Plaintiffs in respect of 
their claim for ejectment. The question 
of the nature of the tenancy was, however, 
left open. 

This was an appeal against the decree 
of Babii Jatindra Chandra Lahiri, Addi- 
tional Subordinate Judge of Zillah “Rung- 
pur, dated the 4th of September 1919, re- 
versing the decree of Babu Narendra Nath 
Ghose, Munsif. 1st Court at Gaibaiidha, 
dated the 4th of June 1918. 

The facts of the case are briefly these : — 
In 1912, the Plaintiffs brought a suit 
against the Defendant under sec. 9 of the 
Specific Belief Act I of 1877, which was 
dismissed with the finding that the De- 
fendant was an adhiar under the Plain- 
tiffs. In 1913, the Plaintiffs brought a 
suit for damages against the Defendants 
for a moiety share of the crops grown on 
the disputed land. The suit came up on 
appeal to the High Court which gave the 
Plaintiffs a decree for damages for Es. 10 
on the admission of the Defendant as due 
to the Plaintiffs, but set aside the judg- 
ment of the Court of Appeal below in so 
far as it found that the sum of Es. 10 
payable to the Plaintiffs was for rent or 
that the relationship of landlord or ten- 
ant existed between the parties. In 1917, 
the Plaintiffs brought this suit in eject- 
ment against the Defendant on the allega- 
tion that he was a trespasser on the land 
in dispute. Defendant alleged inter alia 
that he was a tenant at money rent and 
had acquired occupancy right and was . not 
liable to be ejected. The suit was decreed 
by the Couit of first instance, but dis- 
missed on appeal by the lower Appellate 


Court with the finding that the Defendant 
was an adhiar tenant under the Plaintiffs. 
Hence the Plaintiffs preferred the present 
appeal to the High Court.. 

• Babu Atul Chandra Gupia for the Ap- 
pellants argued that the Court of Appeal 
below Was wrong in coming to the conclu- 
sion that the Defendant was an adhiar 
tenant inasmuch as it was not the case 
set up by the Defendant who had all 
along pleaded *that he was a tenant at 
money rent and the said Court was clearly 
wrong in making out a new case for the 
Defendant. Further the decision of the 
High Court in the previous litigation 
between the parties made the question as 
to whether the Defendant was an adhiar 
tenant under the Plaintiffs res judicata 
between the parties. 

Babu Mrityunjay Ghattopadhyay for the 
Respondent contended first, that if, the 
Court of Appeal below went Beyond the 
pleadings in the suit it was only in so far 
as it decided the nature of the tenancy. 
But the real question in controversy was 
whether the Defendant was a trespasser 
or a tenant. The Plaintiffs came to 
Court with the specific 6ase that the De- 
fendant was a trespasser and liable to be 
ejected, and must stand or fall with it. 
The decision of the lower Appellate Court 
was that the Defendant was* not a tres- 
passer, and the Plaintiffs were at once out 
of Court. Secondly, no question of res 
judicata at all arose inasmuch as the effect 
of the deoision of this Hon’ble Court in 
the previous litigation between the parties 
was to leave the question of status between 
the parties open. 

Babu A tul Chandra Gupta in reply. 

The Judgment of the Court was as 
follows : — 

This is an appeal by the Plaintiffs in an 
action in ejectment. The Plaintiffs allege 
ed that the Defendailt had no right ol 
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possession in the disputed land and was 
liable to bo ejected as a trespasser. The 
Defendant pleaded that he was an occu- 
pancy raiyat under the Plaintiff and held 
the land at a rental of Us. 10. Tlpon 
these pleadings, the trial Court raised the 
issue, whether the Plaintiffs had a right 
to get khas possession of the land in suit. 
The Court came to the conclusion that 
the Defendant was not a raiyat but a tres- 
passer and decreed the suit. TTpon appeal, 
the Subordinate Judge came to the con- 
clusion that the Defendant was an adhiar 
tenant, that is, a tenant who cultivates 
the land on condition of payment of one 
half of the produce to the landlord. In 
this view the lower Appellate Court held 
that the Defendant could not be ejected 
as a trespasser. On the present appeal 
the decree of the Subordinate -Judge has 
been assailed on two grounds, namely, 
first, that the case has been decided 
against the Plaintiffs on a ground not 
raised in the pleadings, and, secondly, 
that the decision of the question, whether 
the Defendant was or was not an adhiar 
tenant was barred by the principle of res 
judicata. '' 

As regards the first point, the contention 
of the Appellant is not altogether un- 
fotmded. The Plaintiffs came into Court 
on the allegation that the Defendant 
looked after the cultivation of the land on 
their behalf, that he betrayed his trust 
and from 1911 appropriated the crops. 
The Defendant contended that he looked 
after the cultivation in his own right 
because he was an “occupancy raiyat of the 
land and that the amount of annual rent 
payable by him was Bs. 10. The trial 
Court accepted the version of the Plain- 
tiffs and found that the Defendant was a 
trp^asscr. The Subordinate .Judge held 
tibat the Defendant was an adhiar tenant. 
This was plainly neither the case of the 
Plaintiffs nor the case of the Defendant. 


On these facts Mr. Gupta has contended 
that the judgment of the Subordinate 
.Judge is open to just exception. It may 
be conceded that neither party to a litiga- 
tion can be allowed to set up at the hear-t 
ing an entirely new and inconsistent case. 
TJie Plaintiff must be held to the state of 
facts alleged in his plaint or aubstantially 
consistent therewith. The Defendant 
also must be held to the state of facts 
alleged in his vmtten statement or in 
harmony therewith. This rule was enun- 
ciated by Tjord Westbury in Eshan Chun- 
der V. Sham, a Chum (1) .and was emphasis- 
ed by Lord Moulton in North-Western 
Salt Goy.^ Ltd. v. Electrotype Alkali Coy., 
Ltd. (2), when he observed that the Court 
will not entertain a question not raised in 
the pleadings. The reason for the mle 
has been stilted to be in suI)stanoe that the 
parties might otherwise he seriously pre- 
judiced. The Plaintiff might have received 
no notice that the point would be raised 
by the Defendant and would presumably 
bo not prepared witli the necessary evi- 
dence, and, conversely, the Defendant 
might be seriously embarrassed if the 
Plaintiff were permitted to spring a sur- 
prise upon him in the shape of a new case. 
Consequently, when an objection of this 
kind is taken, the test to be applied is 
whether the party aggrieved has really 
been taken by surprise. Let us see how 
the Plaintiffs stand when their case is 
considered from this stand-point. 

The substantial question in controversy 
between the parties was whether the De- 
fendant was a trespasser or a tenant. If 
the Defendant was a tenant, that was a 
complete answer to the claim, because the 
Plaintiffs have never asserted, that the 
Defendant was a tenant, that his tenancy 
W'us liable to be terminated, that it had 
been terminated in accordance with law 

(7) 11 If. I. A. 7 (1866). . 

(») [1614] A. C. 46). 
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and that the Defendant was not entitled 
to continue in possession any longer. 
The complaint of the Plaintiffs is con- 
sequently well-founded to this* extent that 
the Subordinate Judge has determined the 
nature of the alleged tenancy and has 
come to a conclusion which was not the 
case of either party. But that, in our 
opinion, has not prejudiced the Plaintiffs 
in respect of their claim for ejectment. 
Upon the real question in issue, each 
party understood what he had to prove 
and what ho had to expect from his oppo- 
nent, We hold accordingly that the con- 
clusion of the Subordinate Judge that the 
Defendant held as a tenant cannot be 
assailed. 

As regards the second point, namely, 
whether the decision of the question of 
status of the Defendant was or was not 
res judicata. We are not prepared to 
accept the contention of the Appellants. 
The effect of the ultimate decision in this 
Court in the previous suit between the 
parties was to leave the question of status 
open. We need not examine this point 
further, because the effect of our decision 
also will be to leave the question of the 
nature of the tenancy of the Defendant 
under the Plaintiffs open for investigation 
in a future suit, if occasion should arise. 

^ The result is that we affirm the decree 
of dismissal made by the Subordinate 
Judge on the grouncTthat at the date of 
the institution of the suit the Defendant 
was a tenant under the Plaintiffs. This 
will in no way affect the decision of the 
nature of the tenancy in a future litigation 
between the parties. That the Defendant 
is a tenant under the Plaintiffs has been 
decided in this suit, but the nature of that 
tenancy will be open for investigation 
hereafter. 

The Bespondent will be entitled to his 
costs in this Court. 

S. C, C. ' 


rPRIVT COUNCIL. 

[Appeal fbou Allahabad.] 

- Muhammad 

Lord Buokmastbb. "a 

w M JjLAFiA and anr*. 

Lord Carbon. . hi 

SbJobkBdo.. App^nto, 

MiuAMM.au. MlEZiMOBA. 

Sl.LiMMO.jMum. 

17 , NoTembet. . “I.”]!!;.. 


Sl.LlMMO.jMum 

17. NoTember. 

Civil Procedure Code (Act V of 1908)^ Or. 
r. iS^Suit for interest on bond’— Decree satisfied^ 
Subsequent suit for •principal barred. 

A hypothecation bond contained a clausa 
stipulating that if interest was not paid 
for six months the creditor might sue 
either for interest alone or for both prin- 
cipal and interest without waiting for the 
expiration of the period fixed for repayment 
(which was three years) and the debtor 
was “ to have no objection whatever.*' 
More than three years after, no interest 
having been paid, the creditor brought a 
suit for interest alone and obtained a 
decree for sale of the mortgaged property. 
The decretal amount was deposited in 
Court and satisfaction entered. On a sub- 
sequent suit by the creditor for the prin- 
cipal sum and arrears of interest : 

Held — That the provisions of Or. II, 
T. 2 of the Civil Procedure Code were ap- 
plicable and the subsequent suit was not 
maintainable. 


The cause of action referred to in the 
rule is the cause of action which gives occa- 
sion for and forms the foundation of the 
suit, and if that cause enables a man to 
seek for larger and wider relief than 
that to which he limits his claim, he can- 
not afterward^ seek to recover the balance 
"By independent proceedings. 


This was an appeal from a decision of 
the High Court, Allahabad, dated the 2nd 
May 1917, setting aside a. decree of the 
Subordinate Judge of Agra, dated the 16th 
March 1916. 


38 
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The Aids were briefly as follows : — 

By a bond, dated the 14th September 
1910 Mirza Khadim Husain (since de- 
ceased) and his son, the 1st Respondent, 
mortga^^ed certain property belongirig to 
ihem for the sum of Rs. 14,000 and in- 
terest at 6 per cent, per annum in favour 
of the Plaintiffs* ancestor, the money to 
be repayable at the end of three years. 
I’he material (dauses in the bond were els. 
2, 0 and 7, which provided as follows : — 

“ 2. We shall pay interest on the 
amount of this bond to the creditor every 
month on taking a receipt from him. If 
for some reason or othei\ we be not able 
to pay interest for six months, the said 
creditor shall be competent to realize only 
the unpaid amount of interest due to him , 
or the amount of principal and interest 
both, by bringing a suit in Court without 
waiting for the expiry of the time fixed, 
with costs from us and the property 
hypothecated and other property move- 
yble and immoveable and from our per- 
son, and we or our heirs and representa- 
tives shall have no objection whatever. 

“3. If after the expiry of the stipulated 
period of thr^e years the amount of this 
bond remains unpaid by us, with the con- 
sent of the creditor,* then even after the ex- 
])iry of the stipulated pciiod the same 
rate and jnode of payment of interest shall 
be upheld and maintained. 

‘‘7. If w^e fail to pa^ the amount of this 
bond wdth interest after the stipulated 
period of three years, the said creditor 
shall, in ease of default be entitled to 
realize, by bringing a suit, the whole of 
the amount of principal and interest to- 
gether with other incidental expenses due 
to him and costs, and we, the executants, 
or our heirs and representatives shall have 
no objQption and if we take any objection 
it shall be false.*’ 

On the 16th April 1914 a suit wUs 
bj’ought by the Appellant and Respondents 


Nos. 2, 3 and 4, against the 1st Respon- 
dent claiming only the arrears of interest 
unpaid. That suit was decreed in August 
1914, and the decree was duly satisfied. 

On the 23rd January 1915 the same 
parties instituted the present suit for the 
recovery of the principal sum of Rs. 14,000 
and accrued interest. 

The defence w^as then I’aised by the 1st 
Respondent that the suit was barred under 
the provisions of Or. II, r. 2 of the Code 
of Civil Procedure. This contention was 
overruled by the Subordinate Judge who 
held that there were two separate and dis- 
tinct causes of action arising out of one 
contract. 

On appeal io the High Court of Allaha- 
bad the decision of the lower Court was 
reversed and this appeal was now brought 
before the Judicial Committee to restore 
the decree of the Subordinate Judge. 

The Respondents were not represented 
before the Board. 

Mr. S. Hyam for the Appellants, con- 
tended that the provisions of the bond 
were so framed that Or. II, r. 2 of the 
Civil Procedure Code did not apply to it, 
and that the cause of action in the earlier 
suit was separate and distinct from that 
in the later. 

He referred to the following author- 
ities : — 

Yashvani v. Vifhal (3), Praimda Da^i v. 
Lakhi Narain MiUer (4), The Rajah of 
Pittapiir V, Sri Rajah Venkata Mahipati 
Surija Row (2), Mussummai Chand Kour 
V. Partab Singh (1), Brunsden v, Hum- 
phrey (5) and Read v. Brown (6). 

(1) L. R. 16 I. A. 156 ; 8. c. I. L. E. 16 Cal. 

98 (1888). 

(2) L. R, 12 1. A. 116 : 8. c. 1. L. R, 8 Mad. 

620 (1R85). 

Cn I.ti. B. 21 Bom. 267 (1895). 

(4) 1. L. R. 12 Cal. 60 (1886). 

(6) L. R. 14 Q. B. D. 141 (1884). 

(6) L. R. 22 Q. B. D. 12^ (1888). 
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Their Lordships’ JuDOMRN'r was deli- 
vered by 

Lord Buckmastkr.— In this appeal 
their Lordships have not had the advan- 
tage of hearing counsel for the Respon- 
dents, but owing to the full and able argu- 
ment of Mr. Hyam they have been placed 
in complete possession of the facts. 

The appeal arises out of a mortgage 
suit. The Appellants and the second, 
third and fourth Respondents rcpiesent 
together the mortgagee. The first Re- 
spondent was himself one of the mort- 
gagors and represents the other. The 
mortgage deed in question was executed 
on the 14tli Sepl ember 1910, and was a 
simple mortgage but it took an unusual 
form. It created security for the repay- 
ment to the mortgagees of Rs. 11,000 
principal and interest at the rate of 8 
annas per cent, per montli, it then pro- 
vided by cl. 2 that the interest should ))e 
paid <m tlie bond as each month weni by, 
and that if the interest was not naid for 
six months, the creditor should be com- 
petent to realise only the unpaid amount 
of interest due to him, or Ihc amount of 
principal and interest both by bringing a 
suit in Court without waiting for the ex- 
piration of the time fixed, and that the 
mortgagors should take no objection to 
such proceedings. The time fixed was 
that mentioned in cl. 7, wdiich provided 
that if the amount secured by the bond, 
with interest, should not be paid after tlie 
expiration of three years, the creditor 
should be entitled to realise by bringing a 
suit for the whole of the amount of the 
principal and interest, together witli other 
incidental expenses, and again tlie clause 
concluded by provision that the mortgagors 
should have no objection, and, if they took 
objection to such proceedings, it should be 
regarded as false. 

Three years elapsed after the deed had 
been executed Jind no interest was puid, 


with the result that in April 1914, the 
mortgagee had the powder, so far as the 
terms of the deed ‘were concerned, either 
to bring an action for the purpose of 
realising the security in order to obtain 
repayment of the full principal money and 
the interest, or simply of the interest 
alone. He selected the laller course, and 
on the 16th April 1914, he instituted a 
suit which set out,* with perfect “fairness 
and clearness, the provisions of the bond 
and the fact that he liad elected to pursue 
the remedies that the bond gave him in 
respect only of the interest that w’as then 
due. The amount of that interest was 
Es. 3,010 and in respect of that sum, and 
no more, he paid tlie court foes upon the 
plaint. The learned Judge before wliom 
this suit was brought made a decree on 
tlie 11th August 1914, granting tlie relief 
that was claimed, but he appears to have 
overlooked the poculhir character of tlie. 
mortgage, for lie made a decree wiiich, • 
u])on the face of it, w^as not the dec.ree 
that the Plaintiff had asked foi*, and fior- 
tainly not the decree to whicli tlio De- 
fendants could, on ally hypothesis, ho en- 
titled. Wluit he did was this : He de- 
clared that the auioLint Hue to the inoil- 
gagee for principal, interest and cosis 
was Es. 3,270-12-0, a statement that the 
consideration of the plaint itself would 
have shown to be mtinifestly inaccurate, 
for it was perfectly plain from the pro- 
ceedings that the amount of Es. 3,010 vA-as 
the amount claimed as due and this w^as 
for interest alone and did not include one 
single rupee in respect of the principal, 
which still remained at the sum of 
Rs. 14,000. He then provided that if the 
Defendant paid into Court the amount so 
declared to be due, which was the 
amount of the interest and costs, on or 
before the 11th February 1915, the mort- 
gagees should deliver up the documents 
relating to the property, and if required, 
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re-transfer it to the Defendant free from 
the mortgage and from all incnrnbrances 
created by the mortgagees or any persons 
claiming under them. Paragraph, 2 of 
the decree proceeded upon the same foot- 
ing, and provided that if the money was 
not paid in there should be a sale, out of 
the money realised the claim for Ks. 3,270 
should be satisfied, and after that the 
balance of the money in Court should be 
paid out to the mortgagor. 

The result of this decree would have 
been tliat the mortgagor c^ould have 
secured complete redemption by payment 
of money which, by common consent, 
was nothing but interest on the sum that 
he owed and the costs. It is impossible 
to consider how it w^as that such a decree 
passed either the vigilance of the pleader 
W'ho was appearing for the Plaintiff or the 
consideration, of the Court, for such a 
decree was not the decree asked for nor 
that which, in the circumstances, ought to 
have been made. 

Apparently the money was paid into 
Court, but the mortgagor never asked for 
re-transfer 'of the properly, and the pro- 
perty therefore apparently remaining still 
subject to the mortgage, the representa- 
tives of the mortgagee wdio had died pro- 
ceedefl, on the 23rd January 1915, to 
institute the proceedings ovil of which this 
appeal has arisen, sfeeking relief similar to, 
but not the same as, that formerly claim- 
ed. It was stated that tlie amount due on 
the mortgage was the principal moneys 
and the interfest that had accrued due, less 
the amount which had been provided by 
the proceedings formerly taken, and they 
sought realisation of the security and con- 
sequential relief. To that suit objection 
was tRken that it was not competent to the 
mortgagees by reason of r. 2 of Or. TI of 
the Code of Civil Procedure. The learned 
Judge before whom the matter came, 
being cibvionsly impressed by the injustice 


PiAKARIYA. 

which would Se done if effect was given to 
such a defence, decided in favour of the 
Plaintiffs, but upon appeal to the High 
Court that judgment has been reversed 
and judgment entered for the Defendant ; 
from the judgment of the High Court the 
present appeal lies. 

Now the whole question depends upon 
considering whether the terms of r. 2 of 
Or. II does really bar the Plaintiffs from 
the relief that they seek, and no one would 
be anxious to stretch or strain the 
language of that rule in order to cover ^ 
case where, if it be made applicable, it is 
obvious that the Plaintiffs may suffer a 
substantial wrong. The rule runs in these 
terms : — 

(1) “ Every suit shall include ths whole of 
the claim which the Plaintiff is entitled to 
make in respect of the cause of action ; but 
a Plaintiff may relinquish anv portion of his 
claim in order to brinir the suit within the 
jurisdiction of any Court.” 

There are other provisions of the Order 
to which reference need not be made, 
because, in their Lordsliips* opinion, the 
exact provisions of r. 2, siib-scc. 1, which 
has been read, covers and fits the present 
dispute. What was the cause of action 
that the Plaintiffs possessed when the pro- 
ceedings were first instituted ? It was the 
cause of action due either to the fact that 
the interest had been unpaid for more 
than six months, or that the three years 
had elapsed, and the principal w^as also 
unpaid, and in cither case they could have 
sued for realisation to provide for the 
w'hole amount secured by the deed. 

The Plaintiffs now purported to proceed 
under cl. 2 of the deed, but even in that 
case tlie non-payment of the interest was 
the sole cause upon which they were em 
titled to ask either for the limited relief 
that was sought or tlie larger relief which 
they abstained' Irom* seeking. It is also 
important to point out that the only relief 
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that could be sought in both cases was 
realisation of the mortgage security, for 
the mortgage was a simple mortgage con- 
taining no express covenant for the pay- 
ment of the principal and the interest. 

Their Lordships think therefore that 
the rule covers the present dispute, and it 
.is only necessary, in deference to the care- 
ful-argument that is placed before the 
Board, to refer to one or two of the author- 
ities to which the learned counsel called 
attention. The first was ' Mussummat 
Chand Kour v. Pariah Singh (1), and that 
can be dealt with very simply. In that 
case what happened was that a Hindu 
widow having sold the whole of the estate, 
and a suit being instituted to set aside the 
sale, the proceedings were objected to 
upon the ground that before the sale was 
effected other proceedings wwe instituted 
to obtain an injunction to prevent the sale 
taking place. It was pointed out that the 
actual cause and circumstances which 
gave rise to the dispute were different in 
both cases, because in the one all that 
could be alleged was aii intention, and all 
the relief that could be sought was an in- 
junction. In the other, the matter alleg- 
ed was an act done and the relief sought 
was the restoration of the property that 
had been sold. In the case of The Rajah 
of Pittapur Sri Rajah Venkata Mahipati 
Surija Row (2), it is said that the cause 
of action means the cause of action for 
which the suit is brought, and it does not 
say that every suit includes every cause 
of action. Their Lordships see no reason 
to attempt to qualify or to extend those 
words, because they are in fact nothing 
but a repetition of the exact words of the 
Code; the cause of action is Hie cause of 
action which gives occasion for and forms 

(1) L. B. 15 I. A. 156: 8. c. I. L. R. 16 Cal. 

08 U888>. 

(2) L. R. J2 I. A. 116 ; 8. 0. 1. L. R. 8 Mad. 

620 (1886). 


the foundation of the suit, and if that 
cause enables a man to ask for larger and 
wider relief than that to which he limits 
his claim, he cannot afterwards seek to 
reqover the balance by independent pro- 
ceedings. The case of Yashvant v. Vithal 
(3); really illustrates this view, for there 
the learned Judge held that both the causes 
of action and the remedies were distinct. 

Their Lordships, in expressing this 
opinion, have in mind the fact that, owing 
possibly to faulty advice, or, it may be, 
to a misapprehension of their strict legal 
rights, the Plaintiffs are in hazard of 
losing Es. 14,000 in respect of a transac- 
tion which, so far as can be seen, 
was a perfectly straightforward transaction 
effected at a reasonable rate of interest. 
Whether there be any means now, accord- 
ing to the law in India, of remedying 
what does appear to be a misapprehension 
underlying the decree that was made on 
the 11th August 1914, their Lordships are 
not prepared to say, but if such oppor- 
tunity can be afforded consistently with 
the well-known rules establishing practice 
in India, their Lordships see no reason to 
doubt that it will recQive considerate 
attention by the Court before whom it is 
•brought. • 

Their Lordships will humbly advise His 
Majesty that the appeal be dismissed. 

Solicitor : Mr. Henry S. L. Polak for 
the Appellants. • 

(t. D. M. Appeal dismissed. 

(8j I. L. H. 21 Bom. 267 (1895). 
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[Appeal from Madras.] 

Lord Buckmastkr. ' 

Lord Dunedin. Musti Venkata 

Lord Seiaw. Jagannadha Sarma, 

Sir John Edge. Appellant, , 

1921, e. 

Heard, 22, and MusTl Veera- 

24, February, bhadratya, since de- 
Judgment, ceased, Respondent. 

21, April.J 

lAmd aitacktd to office of* Karnam— Nature of 
tenure — Land appxirtenant to office and impartible 
— Enfranchisement and inam grants effect of— Law 
governing Palayams^ not applicable. 

In Madras, the Karnam of ihc village 
occupies his office not by hereditary or 
family rights but as personal appointee, 
though in certain cases that appointment 
is primarily exercised in favour of a suitable 
person who is member of a particular 
family. It follows that land appurtenant 
to the office so enjoyed should continue to 
go with that offiic and should (ueprdinghj 
be impartible. 

The enfranchisement of the Karnam 
lands in 1906, whereby the Inani was con- 
firmed to V, “ his rcprescnlaiircs and 
assigns, to hold and dispose of as he or 
they might think jiropcr/' subject to the 
payment of quit rent, etc,, and the reserv- 
ation of minerals, did not enure for the 
benefit of f he joint family of which V was 
a member but to him exclusircly. 

Different considerations apply to the 
case of a Palayam; for when a Palayani 
was abolished, in so far as the duty of 
rendering military service was concerned, 
the estate was continued with all its here- 
ditary incidents to the Palayagar in the 
same manner as if possessed by a zamin- 
dar^ and Ihe Full Court of Madras were in 
error in applying the law regarding Pala- 
*'yams by analogy to a Karnam ease in 
GunnaivAn V, Kamakciu Ay yah (8). 
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The decision of the majority in Venkata 

Rama (3) approved. 

Pin GALA Lakshmipathi v, Bommireddi- 
PALLI Chalamayya (10) overruled. 

Tills was an appeal from a decree of the 
High Court of Judicature at Madras, 
dated the 19th February 1918. 

The facts of the case will sufficiently 
appear from the judgment. 

Mr. a. M, Dunne, K. C, (with Mr, K. 
V, L, Narasiniham) for the Appellant. — 
This is a suit for partition of certain pro- 
parlies attached to a service tenure of 
“Karnam*’ or accountant in a village. 
Government have the power to appoint 
anybody it likes. In 1859 Government 
provided that, if it chose, it could alter the 
tenure (Rules of the Inam Settlement). 
These lands were accordingly enfranchised 
in 1906. From 1902 the family were 
separated in food and estate. 

Three questions arise : — (1) Can there 
be co-parcenary interest in jiroperty attacdi- 
od to an office? 

(2) Did not the Plaintiff’s interest, if 
lie has any, cease (The Plaintiff is the 
younger brother of the new Karnam) ? 

(3) Upon the complete division of a 
joint estate, in food, estate, and worship 
can there still remain a co-parcenary in- 
terest ? 

By the Decree of the Revenue Court in 
1902, the tlien Karnam vindicated the pro- 
perty as his private property. 

Tliere have been a number of cases in 
ftfadras that these lands are attached to 
the office and no one else has any right in 
it. 

Then came Gunnaiyan v. Kamakchi (8) 
citing as autliority Narayana v. Ghenga- 
lamma (7). They assume that there is an 
hereditary interest iu these service tenures. 
That is the fallacy. 

(3) T. L. R. 8 Mad. 249 (F. B.) (1884). 

(7) I. L. R. 10 Mad. 1 (1886). 

(8) I. L. R. 26 Mad. 339 (1^9021. 

(10) I. L. R. 80 Mad. 434 (1907). 


(8) I. L. R. 26 Mad. 339 (1902). 
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[IjORD Shaw, — In Palalyams is there 
any right to change the holder.] 

No. 

There was partition in 1902 and so I 
have lield it adversely from them onwards. 
I turned them out then. 

Bada v. Hussu Bhai (2) and Srini- 
vasayyar v. Lakshmamvia (1). I want to 
show- that from the earliest times till 
Gunnaiyan’s case (8) the law regarding 
partition of the Karnam was perfectly 
well-settled in Madras. 

The decision in Gunnaiyan's case (8), 
lays down that enfranchisement is not a 
fresh grant and tliis rule applies to en- 
franchisement of Karri am Inarns. 

Bada Hussu Bhai (2), Srinivasayyar v. 
Lakshmamma (1) and Venkata v. Rama 
(3). 

[Lord Ruckmaster. — But see top of 
page 261 of 8 Madras.] 

(Lord Dunedin. — See p. 273 (bottom) 
of 8 Madras.] 

You may have a hereditary right to an 
office, but the property must go to the 
holder. Tliat an office has certain emolu- 
ments attached to it does not give a co- 
parcenary interest in it . 

Naraydna v, Chcngalamina (7) is a case 
of unsettled Palayam. Tlicre it was treated 
not as a service tenure but as an ancestral 
estate by both sfdes, sec p. 3. In Venkata- 
rayadu v. V enkataramayya (4), again they 
are acting on the same principle. In 
Dharanipragada Durgamma v. Kadambari 
Virrazu (5), as in Venkata v. Rama (3), 
the ground is the same. In Subbaraya 
Mudali V. Kamu Chetti (6), a widow en- 

(1) I. L. R. 7 Mad. 206 (1883). 

(2) I. L. R. 7 Mad. 2.36 (1883). 

(3) I. L. R. a^Mad. 249 at p. 256 (F. B.) (1884). 

(4) I. L. R. 15 Mad. 284 (1891). 

(6) I. L. R. 21 Mad. 47 (1897). 

(6) I. L. R. 23 Mad. 47 (1899). 

(7) I. L. R. 10 Mad. 1 (1886). 

(8) I. L. R. 26 Aad. 339 (1902), 


francliises. They follow there Venkata- 
rayadu v. V enkataramayya (4) and 
Dharanipragada Durgamma v. Kadambari 
Virrazu (5). 

ffunnaiyan's case (8) is against me 
on one point only and that does not touch 
me. They dealt lliore with the case of the 
son of the man who enfranchised. The 
position is entirely different from mine. 
The point against me is Bliashyam Ayyan- 
gar, J.’s dictum that an office lield like 
this is exactly on the same footing as Inam 
lands. 

In Pingala Lakshmipathi v. Bommi- 
reddipalli Chalamayya (10), there is the 
same point that the assunipi.ion of a ser- 
vice Inam does not involve the iitlo. 

Ramayya v. Joga^iadlian (11) also pro- 
ceeds on the assumption that there is a 
liereditary right. The whole question is— 
Is it hereditary? 

Durga Prasad v. Tribeni (12) refers to 
Ghatwals, at p. 25G. 

Subba Row v. Satya Narain (13) is a 
judgment which refers to a number of un- 
reported cases. It re-affirrns the recent 
view. However it does no^t touch the 
case. 

Refers to two Act» of the Madras 
Council. 

,(1) Madras Act IT of 1894 for, village 
service holding, to be givcui salaries instead 
of Inams. See cl. 9»(S), secs. 10, 17 and 
20. This statute oonicmplates succession 
to the office, and the land goes with the 
office. It does not seem 1o give a pro- 
prietary right in the land. • 

(2) Act III of 1896. Sec. 3, cl. 1, sub- 
cl. (3) applies ibis to Karnams. See. 5 

(4) T. L, R. 15 Mad. 284 (1891). 

(6) I. L. R. 21 Mad. 47 (1897). 

(8) I. L. R. 26 Mad. 339 (1902), 

(10) I. L. R. 30 Mad. 434 (1907). 

(11) T. L. R. 39 Mad. 930 (1915). 

(U3) L. R. 46 I. A. 251 at p. 256 (1918), 

(13) 40 M. L J. 31 (1920). 
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makes it absolutely impossible that it 
should be joint property. Sec. 7, cl. (1), 
secs. IS and 21 “ no Civil Court shall have 
authority,” etc. 

Standing orders of the Board of Eeve- 
nuc (Madras) of 1907 at p. 180 shew that 
these service Inams were not property in 
the ordinary sense of the word till en- 
franchised. Describe personal Inams, etc. 
E. 21, cl. 5 of these rales deals with ser- 
vice Inams. 

Mr. K. V. L, Narasimliatn (following) 
refers Gunnaiyan v. Kamdkchi Ayyar (8). 
Government has right to resume and le- 
grant. 

[Lord Shaw. — Did the Eegulations of 
1907 apply to this case when it was tried.] 

Yes. 

V enkatarayadu v. V enkataramayya 
(4) and Dharanipragada Durgamma v. 
Kadambari Virrazu (5) cannot be right, 
unless the property was not joint, else the 
widow could not have held. 

Even if Pingala Lakshmipathi v. Bom- 
mireddipalli Chalamayya (10) and Ram- 
ayya v. Joganadhan (11) be right my 
client is entitled to the land for we can- 
not go behind 1907 the date of enfranchise- 
ment, when there was no joint family. 
Subordinate Judge refers to Ramayya v. 
Jogang/lhan (11) only as to the effects of' 
enfranchisement and not on the question 
of ‘‘ joint ” ownership in them. 

Mr. L. DeGruyther, K. G. (with Messrs. 
B. Dube and Hyam) for the Eespon- 
dent . — Gunnaiyan v. Kamakchi (8) is the 
only case in point and there land was held 
to be for the family. Sec. 17 of III of 
1895. 

In Venkata v. Rama (3), land was held 

(3) I. L. R 8 Mad. 248 (T. B.) (1884). 

(4) T. L. R. 16 Mad. 284 (1891). 

m 1. 1.. R. 21 Mad. 47 (1897). 

(8) T. L, R. 26 Mad. 339 at p. 34? (1902). 

(10) I. L. R. 30 Mad. 434 (1807). 

^I) I. L. R. 39 Mad. 930 (1916). 


by a stranger ’and so the case is wholly 
different. 

In the Fifth Beport, Vol. II, p. 11 
(Higginbotham & Co.’s reprint) the office 
of Karnam is described. 

Madras Eegulation 29 of 1802 is the 
first Eegulation about the duties, etc., of 
Karnam . Parts of this have been re- 
pealed by later statutes. But this •illus- 
trates the position of Karnam. Secs. 4 
and 5, etc., of this Eegulation. 

[Lord Shaw.— L ook at sec. (9).] 

Eegulation VI of 18231, secs. 3 and 7. 

Here we have property which prior to 
the Eegulation was probably partible and 
would become so again after enfranchise- 
ment'. 

Act II of 1894 and Act III of 1895, sec. 
10, sub-sec. (2), cl. (2). 

If on enfranchisement it is ancestral 
property, then clearly the Plaintiff should 
succeed. 

This is in the same position as a heredi- 
tary estate in India, and so when a person 
succeeds what 'are the rights of the other^' 
members? I say that the younger mem- 
bers are entitled to possession of parts for 
maintenance. This is also borne out by 
Gunnaiyan v. Kamakchi (8). 

As regards the effect of enfranchise- 
ment, Gunnaiyan v. Kam&kchi (8). 

Except in the last case, Subba Row v. 
Satya Narain (13), it has never been ques- 
tioned that the other members have a 
right. 

Mr. 'A . M. Dunne in reply : — ^All these 
cases refer to a ” Palayam.’’ 

The moment you have a new tenant 
you have a new right. 

There is an earlier Act which makes 
this cleai;er. Eegulation 25 of 1802, sec. 
(11), sec. (7) of Eeg. 29 of 1802. 

(8) T. D. R. 26 Mad..839 at p. 347 (1902).' 

(13) 40 M. L. 7. 31 (1920). 
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Their Lordships’ Judgment was deli- 
vered by 

Lord Shaw . — This is an appeal from a 
a decree, dated the 19th February 1918, of 
the High Court of Judicature at Madras 
which reversed a decree, dated ihc 14th 
March 1917, of the Temporary Subordi- 
nate Judge of Cocanada. This last-men- 
tioned decree remanded the suit so that 
partition might be decreed in favour of Ihe 
Plaintiff-Eespondent . 

The suit was for the recovery oL‘ the 
possession of a one-half share of lands 
specified in tlie, schedule attached to ihe 
plaint. It was admitted that the suit pro- 
perties had formed the emolumenis 
attached to tlie oflice of Xarnam or Village 
Accountant in the village of Pandalapaka. 

These lands were enfranchised, as after- 
mentioned, in the year 1906 by an Inam, 
a title deed granted to Venkatramayya, 
the Appellant’s father. 

The pedigree is as follows : — 

SUBBABAYUDU 

I 

Voakatramayya JLustl Vcorabhndrayya 

I aiaintlff; 

Must! Venkata Ja>;4iinadha 
(Defendant) 

The Appellant’s grand-father Subbara- 
yudu was removed from his office of Kar- 
nam for incapacity due to old age, and his 
eldest son Venkatramayya was appoiuled 
Karnam on 23rd* February 1902. Shortly 
thereafter the former Kiirnam died. 

It is a fact in the case which is admitted 
that prior, to the enfrancliisement and 
Tnam grant of 1900 all the family ])ro- 
perties which were capable of division were 
divided into two equal shares between 
Venkatramayya and Veerabhadrayya. 
No partition took place of the Service 
Inam lands which are in suit in the pre- 
sent case. 

The Appellant maintains that the Re- 
spondent had no right to such lands ; that 
they were not joinjt family property, and 
were for that reason not included within 


the scope of the division made ; and that 
the enfranchisement of the Karnam lands 
in 1906 and the procedure with regard 
thereto are consistent with the view that 
the lands were impartible and were con- 
firmed as separate property by the then 
holder of the office of Karnam ; wdiile upon 
the other hand the Respondent maintains 
that a division of this particular property, 
although it is undoubtedly Karnam land, 
must now be decreed tind that the enfran- 
chisement of 1906 could not destroy the 
nature of the property as joint family pro- 
perty and the interest of the Respondent 
therein. 

The Subordinale Judge took the former 
view and ihe High Court took the latter. 
The question in the appeal is which of 
these views is correct. 

The point in issue is compendiously put 
in the Respondent’s case- in these terms : 
“Whether the enfrancliisement in the 
name of the Jlefendant’s father enured 
for the benefit of the family or to himself 
exclusively? “ 

It is admitted that the lands in suit 
formed the emoluments of the Karnam or 
Village Accountant. A large body of 
authority on the subject of the nature of 
the title to lands so held’was cited to the 
Board. There can be no question of 
assailing (whatever be the nature bf the 
title to the property ii.self) the validity of 
tlie enfranchisement under the Tnam rules. 
The suit proceeds upon that footing and 
asks for a division of the property on the 
assumption that it has been duly enfran- 
chised under the Inam Rules of 1859. 

It is, however, highly expedient to note 
the exact terms of the enfranchisement 
itself. It is dated the 21st March 1906, 
and is signed by Mr. J. A. Atkinson, Inam 
Commissioner. It is thus expressed : — 
‘^No. 1520. 

“ Title deed granted to Musti Venkatra" 


39 
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By order of the Governor in Council of 
Madras acting on behalf of the Secretary of 
State for India in Council, I acknowledge 
your Title to an Inam consisting of the right 
to a portion of the Government revenue on 
land measuring (forty-five) 45 — 83 acres of 
dry (be the samie a little more or less) ori- 
ginally granted for service, and situated in 
the village of Pandp^lapaka in the Estate of 
Pithapur, in the Taluk of Kamchandrapur in 
the District of Godavari. 

‘‘ 2. This Inam, being held for Karnam 
Service now otherwisb provided for shall now 
be deemed freed of such service but shall 
henceforth be subject to the payment of an 
annual Quit-rent of Rupees (296-8-0) two 
hundred and ninety-six and annas eight ex- 
clusive of Rupees (24-0-0) twenty-four 
already payable as j<idi to the proprietor, 
which Quit-rent is hereby imposed upon the 
Inam in commutation both of the said service 
and of the reversionary interest possessed 
by Government in the Inam. The Inam is 
now confirmed to you, your representatives 
and assigns, to hold or dispose of as you or 
they think proper, subject only to thci pay- 
ment of the above-mentioned Quit-rent and 
jodi (which Quit-rent will be liable to revi- 
sion at tho periodical re-settloments of the 
district), and to the provisions of the next 
clause. 

3. The right of Government to all 
minerals, if any, in the' land referred to in 
cl. 1 above is hereby expressly reserved to 
Government, and the revenue referred to in 
such clause represents only the right of 
Government to a share in the surface pro- 
ducts of such land. 

(SignedX J. A. ATKINSON, 

7/1 am Com m isAj oner. * ' 
i Dated 21H March 1000, 

** Madras. 

There can be no question as to the 
absolute nature of this grant in favour of 
the Appellant’s father. The Inam is con- 
firmed “ to you, your representatives and 
assigns, to hold or dispose of as you or 
• they think proper subject only to the 
payment of quit-rent, etc., and to the 
reservation of minerals. 

It is worthy of note first that this eu- 


Mcjsti Veerabhadrayya. 

franchisement happens also to be in entire 
accord with the Standing Order of the 
Board of Eevenue of Madras as to Inams, 
No. 52 of 1897, and second that that 
Standing Order makes the distinction 
between grants which are personal or sub- 
sistence grants and those which are Ser- 
vice Inams. It is to the latter category 
tliat the enfranchisement in the present 
case properly belongs. By the Standing 
Order alluded to it is provided by sec. 29 
that : — 

XXIX. Inams thus enfranchised, either 
by the payment of an annual quit-rent, or of a 
single fixed sum equal to twenty years’ 
purchase of the quit-rent, will, like every 
other description of property, be subject to 
the jurisdiction of the ordinary Courts of 
Justice in all queistioins of djisputed right, 
succession, etc., and they may be mortgaged, 
sold and transferred in any manner, at the 
will and discretion of the inamdar, subject 
to the payment of quit-rent, if such is not 
rcd'ciemed,’* 

The Board has carefully considered the 
long sei’ies of authorities quoted in argu- 
ment and it is of opinion as follows : — 

(1) The lands comprising the emolu- 
ments of a Karnam were attached to the 
office held by him as such ; 

(2) When the Karnam for the time 
being was removed from office he lost all 
right and title to the Ian /is ; 

(3) Although in point of fact there 
might be even a long continuance of the 
office in a particular family, the right of 
the Government and the decision of the 
Kevenue authorities to remove a Karnam 
from office and to appoint another, were 
not open to question in Courts of Tjaw, 
and 

(4) If this right of selection were exer- 
cised in favour of a stranger, there being, 
for example, within the range of the family 
(which had been accustomed to have one 
of its members holding the office of Village 
Accountant) no persofi who in tlie opinion 
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of the Eevenue Officer was suitable for the 
position, then the appointment went to 
the stranger selected and the lands with 
it as emoluments without any claim there- 
on as a family right by relatives of former 
holders of the office. 

These propositions seem to their Lord- 
ships t.o have been part of the law of 
Madras long prior to the Acts of 1894 and 
1896, which are now to be referred to ; but 
it is to be observed with regard both to 
Madras Act No. 2 of 1894, sec. 10, and 
Madras Act No. 3 of 1895, sec. 10, that 
eligibility, whether for nomination to the 
office of Karnam by the proprietor of the 
village under the former Act or by the 
Collector under the latter, is a matter per- 
sonal to the nominee, clearly taking into 
account such things, not only as sex and 
age, but also the physical and mental 
capacity to discharge the ofli(?e, and even 
the educational qualifications of the person 
selected. 

It is accordingly clear that since that 
time in Madras the Karnam* of the village 
occupies his office not by hereditary or 
family right, but as personal appointee, 
though in certain cases that appointment 
is primarily exercised in favour of a suit- 
able person who is member of a particular 
family. It would accordingly appear, 
apart from the authorities, that lands held 
as appurtenant to the office so enjoyed 
should continue to go with that office and 
should accordingly be impartible. 

It may be, however, that the course of 
authority leads to a different result from 
that to which principle and administrative 
convenience would seem to point. Their 
Lordships will therefore examine the 
authorities, which, as will be seen here- 
after, are conflicting. 

In Srinivasayyar v. Lakshtnamma (1), 
it was held that where a hereditary village 
officer who had be*6n dismissed sued to 
<1) I. ii. B. 1 Mad. 200 (1883). 


recover land which had formerly been the 
emoluments of the office and which had 
been enfranchised and grantel to another 
person.holding the office at the time of the 
enfranchisement, such a suit could not lie. 
Their Lordships quote the judgment of 
Turner, C. J., as containing a compact 
statement of law upon the point : — 

The lands were attached to the office of 
Karnam, as its emolui^ent ; when the Ap* 
pellant was removieid from the office, he lost 
his right to the land. 

The circumstance that money may have 
been expended on the improvements of the 
land in the expectation that the office with 
its emolument would b© continued to the 
family, would not give the Appellant any 
title to recover the land in the events that 
have occurred. When he was removed fur 
misconduct, the office and emoluments were 
conferred on a stranger, and with the deci- 
sion of the lieveniie aiilhoritv on that ques- 
tion we cannot interfere. While the office 
was hold by a stranger, the Government re- 
solved to sever the lands from the office and 
to offer them to the then office-holder for 
enfranchisement ; the holder accepted the 
offer and became the owner. 

The decision, it will be observed, non- 
suited the former holder of the* office from 
recovering the land. But the same result 
followed in the subsequent case of Bada 
v. Hussu Bhai (2), in which a member of 
the family of an office-holder whb had 
never held the office sued to recover a 
share of the lands, and the same learned 
Judge put the point thus : — 

‘‘ The land was ^ippurtenant to the office, 
and the Government determined to sever it 
from the office and to allow the office-holder 
or office-holders for the time being to en- 
franchise it. The Appellant, who was never 
the holder of the office, could not have a 
claim on its emoluments. 

That this was the law of Madras was 
stated by the Full Court in the year 1884, 
in Venkata v. Rama (3). The judgment 

i2) T. L. R. 7 Mad. 236 ri883). 

(3) I Ii. R. 8 Mad. 249 (F. B.) (1884). 
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of Hutchins, J., in referring to the Full 
Court thus states the point : — 

** To ensure the office being held by a 
qualified person, the Executive was com- 
pelled to reserve to itself the determination 
of all claims.” 

Following the line of his dissent, how- 
ever, he added : — 

'' But subject to this one condition the 
absolute right of hereditary succession has 
been repeatedly recognized.'' 

He dissented, as has been said, on this 
point from the judgment of the Pull 
Bench. But in the opinion of their Lord- 
ships the judgment then pronounced (and 
it is observed that Turner, C. J., and 
Muttusami Ayyar, J., were members of 
the Court), was clear and sound. The 
Madras Begiilations of 180*2, 1806 and 
1831 are most carefullv considered, and 
the general rcKSuIt is staled in the following 
sentences of tlie judgment of Turner, 
C. J. 

“ When the emolunieinis consisted of land, 
the land did not become the family property 
of the person ai>pomtcd to the office, whe- 
ther in virtue of an hei-editary claim to the 
office or otherwise. It was an appanage) of 
the office ihalienable by the office-holder and 
designed to be the emolument of the officer 
into whose hands soever the office might 
pass. If the Revenue authorities thought fit 
to disregard the claim of a person who asr- 
serted an hereditary right to the office and 
conferred it on a gtranger, the person a)> 
pointed to the office at once became entitled 
to the lands which constituted its emolu- 
ment.” 

Even on the footing that the Respon- 
dent in the '^present case had established 
that the office was one in which he as a 
member of the family had a species of ex- 
pectation or hereditary right, the decision 
would equally apply to the present case. 
T|ie judgment of Muttusami Ayyar, J., 
upon this point was clear. 

'' According to the law, therefore, as it 
stood prior to the enfranchisemieftit of the 
Inajp, a right to the land could only be 


legally acquired through the right to the 
possession of the office, and neithieir the Re- 
spondent's father nor the Respondent had 
then any vested interest in the office to 
sustain an action in the nature of an eject- 
ment.” 

The same reasoning would have applied 
to any attempt to partition the lands. 

In the opinion of the Board the law of 
Madras was thus soundly stated and that 
judgment should not have been disturbed. 

It was followed in the case of Venkata- 
rayadu v. V enkataramayya (4), and as the 
judgment of Sir Arthur Collins seems 
strictly to apply to the present litigation 
these sentences from it are quoted and are 
adopted : — 

We think that the decision of the Sub- 
ordinate Judge is opposed to the principles 
laid down in the Full Bench decision in 
Venkata v. Hama (3). The land which formed 
the emolument of the office of Karnam did 
not become the family property of the person 
appointed to the oflicc, although he may 
have had an horeditaiy claim to the office. 
The land was designed to be the emolument 
of the person” into whose hand the office of 
the Karnaui might pass and was inalienable 
by him. The effect of enfranchisement was 
to free the lands from their inalienable 
character and to empower the Government to 
deal with them as they pleased.” 

The same result was reached in Dharani- 
pragada Durgamma v. Kadambari Virrazu 

(5) , in which the principle of the Full 
Bench case was again followed. 

In Suhbaraya Mudali v. Kamu CJietti 

(6) , “ lands which had been held by a de- 
ceased as moniern service Inam were en- 
franchised after his death and sold by bis 
widow. On a claim being preferred by 
the reversioners for a declaration that the 
sale was inoperative as against them after 
the expiration of the widow’s life estate it 

(3) T. L. R. 8 Mad. 249 (F. B.) (1884). 

(4> T. Jj. R. 16 Mad. 284 (1891). 

(5) 1. L. R. 21 Mad. 47 (1897). 

(6) 1. L. R. 23 Mad. 47 (1809). 
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was held that the right of the widow under 
the grant was not limited to that of a 
widow’s estate.” The case was expressly 
decided as following the Full Bench deci- 
sion. Subsequently, with one exception 
about to be noted, the law of Madras up to 
the year 1899 followed the consistent line 
which has just been stated. 

The difficulty, however, which appear- 
ed in the later decisions sprang from the 
case of Narayana y. Ghengalamma (7). 
It must, however, bo observed that that 
was not a Earnam case. It was the case 
of a Palayam; and in their Lordships’ 
opinion the error which has appeared has 
been in the treatment of these two sepa- 
rate cases as governed by analogical prin- 
ciple. Kunning through the decisions of 
the Madras Courts the same difficulty 
more than once appears : it arises from the 
same cause, namely, tliat the law of the 
Palayam is treated as the same as the law 
of the Karnam. This is carried to the 
point that in 1902 in the case of Gunnaiyan 
V. Kamakchi Ayyar (^, the Full Court re- 
versed the law that had been laid down by 
a Madras Full Bench in 1884 in the case 
of Venkata v. Rama (3). This procedure 
has been, of course, full of perplexity and 
that perplexity must now, if possible be 
brought toAin end. 

The judgment of this Board dealing so 
fully with the case of a palayam tenure 
and delivered by Sir John Edge iu the case 
of Naicker v. Midnapore Zamindary Com- 
pany (9), on the 16th March 1921, makes 
it unnecessary to enter again at length on 
that topic. The Palayagars were ori- 
ginally ” petty chieftains occupying usual- 
ly tracts of hills or forest country siibject 
to pay tribute and service to the paramount 
State^ but seldom paying either, and more 

(3) T. Ii. B. S Mad. 248 (F. S.) (1884). 

(?) I; L.;B. 10 Mad. 1 (1886). 

(8) I. L. B. 26 Mad. 339 (1902), 

(8) 26 0. W. N. 106 (P. C.) (1921), 


or less independent.” The State policy 
with regard to Palayagars was definitely 
announced by the proclamation of Lord 
Clive in 1801. To all intents and purposes 
the Palayagars were relieved of military 
duties ; they had to give up possession of 
fire-arms and weapons of offence and be- 
come Zamindars; a certain number of 
pikemen whose names were to be regis- 
tered were alloyed to these chieftains in 
deference to their personal feelings and 
‘ ‘ for the purpose of maintaining the pomp 
and state heretofore attached to the per- 
sons of the said Palayagars.” The mean- 
ing of the proclamation is that their estates 
were subjected to assessment “ upon the 
principles of zamindar tenures.” Palaya- 
gars so treated were dealt wUh as zamin- 
dars with hereditary estates, their ances- 
tors’ possessions being secured to them. 

It is accordingly not to be wondered at 
that when a case of this nature was brought 
before the Courts as in Narayana^ v. 
Ghengalamma (7), already referred to, it 
should have 'been held that the Inam title- 
deed which had been granted to the 
Palayagar in that case did not confer any 
new title and that the enfranchisement 
bad no " larger operation than as a release 
granted by the Crown in respect of its re- 
versionary interest and of the .obligation of 
rendering service.” The decision forms 
no authority fo» the same principle being 
extended to the case of a Eaimam. It was 
so interpreted, however, in Gunnaiyan v. 
Kamakchi Ayyar (8), and Bhashyam 
Ayyangar, J., applied J)he law as laid down 
as to Palayams as ” law bearing upon the 
enfranchisement of Inams whether they 
be personal Inams or service Inams.” 
The only difference, said the learned 
Judge, between that case and the present 
one ” is that in the former the office itself 
was abolished as unnecessary, whereas 

(7) I. L. B. 10 Mad. 1 (1886). 

(8) 1, Ii. B. 26 Mad.;339 (1902). 
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In the present case the office wae retained 
an office, the house being attached thereto 
in lieu of the Inam. This, of course, can 
make no distinction in principle.” 

Their Lordships differ from this view. 
When a Palayam was abolished, m so far 
as the duty of rendering military service, 
was concerned, the estate was continued 
with all its hereditary incidents to the 
FaJayagar in the same ipanner us if pos- 
sessed by a zamindar. It is different with 
regard to the case of a Karnam. A here- 
ditary right in a Kamam or his family can 
only, at the utmost, be said to constitute 
a certain spes among persons witliin the 
area of selection of those eligible for the 
office. But it is not, as had already been 
observed, even so limited. The power of 
selection rests with the adininiatrative 
officials, who alone are judges of the eligi- 
bility of the Karnam for the time l)eing, 
and it is the settled law oi' Madras that 
the emoluments in the shape of lands fol- 
lowed the office, ex necessitate. Other- 
wise the holder of the lands might be some 
person other than the holder of the office 
as already pointed out. The analogy fails. 

It was, however, decided in the opposite 
sense by a Poll Bench in the case of 
Pingaia Lakshmipathi v. Bommireddipalli 
'Chakmayyfl, (10). In a brief opinion it is 
said that ” it is difficult to gather any dell- 
nite principle common ter the majority ” in 
the case of Venkata v. Rama (3). The 
case of Gunnaiyan v. Kamakchi Ayyar (8) 
was approved. Their Lordships are of 
opinion that the Pull Bench was in error : 
that the case of a Eamam stands on its 
own footing and that the principles appli- 
cable thereto were properly decided in 
Venkoto v. RofOa (3) by the Pull Court. 
The r^sons for their Lordships’ views 
have a&eady been sufficiently stated. 

(8) I. L. B. 8 U»d. 249 (F. B.) (1884). 

(8) I. L. B. 26 Mftd. 389 (1902). 
i; (108 1. L. B. 80 Uad. 484 (1907 ). 


• To quote and to adopt the judgment of 
the 25th August 1902, of Mr. Galletti, Act- 
ing Sub-Collector, in this case : — 

“■This, is ja suit fOr the recovery of the 
Karnam service Inam lands of Fandalaka. 
Plaintiff is admittedly Karnam. The land 
is admitted Karnam’s Inam. Judgment for 
Plaintiff with costs." 

A warrant of execution dated the 24th 
October 1902, authorising the removal of 
“ any person bound by the decree who 
may refuse to vacate the same,” ■was also 
right. It is unnecessary, however, to 
enter upon questions either of limitation 
or of res judicata which were referred to 
in the argument because the case has been 
disposed of on the merits. 

When, accordingly, on the 2l8t March 
1906, the title deed already quoted was 
granted by way of an luam to the A]>])el- 
lant’s father and was in express words 
confirmed to him, and was, “now con- 
firmed to you, your representatives and 
assigns, to hold or dispose of as you or they 
think proper,” the Board is of opinion 
that that enfranchisement must be given 
full effect to, and that it is not subject to 
be eviscerated or altered by the claim for 
partition or division put forward by way 
of defence to the present suit. 

Their Lordships will humbly advise His 
Majesty that the appeal should^be allowed ; 
that the decree of the Temporary Subordi- 
nate Judge of Cocanada, dated the 14tb 
March 1917, be affirmed and that the 
Appellant be found entitled to costs in the 
Courts below from the said date and of the 
costs of this appeal. 

Solicitor ; Mr. Douglas Grant for the 
Appellant. 

Solicitors : Messrs. Barrow, Rogers and 
Nevill for the Eespondent. 

B. M. p; ■ 
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AfFEALP from AfPBLIiATK Dbobees 
Nos. 2816 AND 28 17 of 1916 

AND 

Nos. 690, 1019-24 OF 1919. 

[The Chairman, Jalfai- 

GOBI MDNIOIFALITT, 
Mookbbjee, J, Defendant, Appellant, 

BooeIiANd, J. ^ 

1921, Qigjj Tea 

21, June. ^ 

Plaintiffs, Respondents. 

Bengal Municipal Act (III, B, G, of tS84), sec. 
85 Circumstances and property within the 

Municipality,^^ meaning of--Municipal assessment 
on tea conipanies, whose gardens and market lay 
outside the Municipality, when the sale proceeds 
(done ccme to Bank within the Municipality, 
legality of- Separate assessment on several com- 
panies who were joint occupants of one holding, if 
ultra vires — 87 (d), defect in the assessment 
list, if vitiates the assessment. 

Certain Tea Companies, whose head 
offices were in one building in the tow7i of 
Jalpaiguri, had their gardens outside the 
Municipal Timils^ ayid the tea was sent 
direct from there to Calcutta and sold 
there. The sale proceeds used to be sent 
to a Bank in the town of Jalpaiguri, which 
placed the amounts to the credit of the re- 
spective companies after deductmg ad- 
vances, etc., and the net amounts were 
ultimately distributed as dividends amongst 
share-holde%^. The Jalpaiguri Munici- 
pality separately assessed each of the 
said companies with a personal tax at the 
maximum rate on the basis of the income 
received at the Jalpaiguri Bank from the 
sale proceeds of the tea. The assessment 
list, however, which was prepared tmder 
sec. 87 (d), omitted to show the income 
upon which the tax was imposed, as ought 
to have been shown according to the provi- 
sions of the section : 

Held — That the “ circumstances and 
property'" of a person depended upon 
what he got or upon what he spent within 
the Municipality. In the present case 


though the origmaJ source of the mcome 
may be outside the limits of the Munici- 
pality, the entire income is brought to be 
spent and enjoyed within the Municipality. 
The term "" circumstances" i$ equivalent 
to “ means." The proceeds of the sale 
of tea deposited in the Bank at Jalpaiguri, 
are " the circumstances and property " 
of the companies, i.e., their "means and 
property " within the Municipality, 
irrespective of questions as to whence the 
income accrues and so forth, and furnish 
a just measure of their liability under sec. 
86 (a). 

Deb Narayan i \ (Ikairman of BARtrrruR 
Municipality (3) and Kameswar Pro- 
sad V. Chairman of Bhabua Municipality 
(1) and several other cases referred to. " 

The tax imposed was the tax upon 
perso 7 is contemplated by sec. 85 (a) 
and not the tax upon holdings pre~ 
scribed by see. 85 (b). Sec. 85 (a) cannot 
be limited in its application to a case 
where only one pcrso^i occupies an entire 
holding. The companies undoubtedly 
were pcrsoyis md they occupied holdings 
inasmuch as the possession of the holding 
by each of them was actual, as of right 
and 7iot of a transient character. There 
was nothing in the section which saved 
them from liability because their occupa- 
tion was joint. 

Per Buckland, J.—The tax* was in the 
7ialure of a poll-tax leviable on persons, 
according to their" circumstances and pro- 
perty " within the Municipality. 

Ambika.-i?. Satis (9) and Govinda v. 
Kailas (10) and several other oases refer- 
red to. * 

Held, further — That though the assess- 
ment list under sec. 87 (d) was defective, 
the defect was one of form and did' not in- 
(1) I. L. R. 27 Oal. 849 (1900). 

(3) I. L. R. 89 Cal. 141 (1911) : s. c. I. h. B. 

41 Cal. 168; 11 0. W. N. 1280 (1918). 

(9) 2 0. W.N. 689(1898). 

(IQ) 16 0, L. J, 689 (1906), 
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vdtiddte the assesstnent. Besides, no 
proceedings were taken under sec. 113, 
which provides a remedy in such a case. 

Chairman op Chittagong Municipality 
V. JoGESH (18) and Chairman of Chapba 
Municipality v. Basudbo (19) and other 
cases referred to. 

These were appeals against the decrees 
of Baba Asutosh Gupta, Officiating Sub- 
ordinate Judge of Zillah Jalpaiguri, dated 
the 29th of May 1916, affirming the 
decrees of Babu Nishi Kanta Banerji, 
Munsif, Ist Court at that place, dated the 
12th of June 1914. 

The facts fully appear from the judg- 
mrats. 

Babus Mohendra Nath Roy and Man- 
matha Nath Roy for the Appellant. 

Babus Brojo Lai Chakrabatty and 
Hemendra Nath Bose for the Eespondents. 

The Judgment op the Court was as 
follows : — 

‘S. A. Nos. 2816 and 2817 of 1910. 

Mookeiwke, J. — These two appeals are 
directed against the decrees of the lower 
Appellate Court, made in affirmance of 
the decrees of the trial Court, in two suits 
instituted by the Plaiutiffs-Kespoiulents 
to contest the legality of the assessment 
of personal tax and latrine fee on them by 
the Commissioners of the Jalpaiguri 
Municipality. The Plaintiffs are two 
Companies, the Jalpaiguri Tea Co., and 
the Chuniajhora Tea Co. , which have 
their registered Offices within the Muni- 
cipal limits of the Town of Jalpaiguri. 
The Defendant hfunicipality in exercise of 
statutory powers (under the Bengal Muni- 
cipal Act, 1884) assessed on the Plaintiffs 
^ .the last general assessment a personal 
tax of Bs. 84 each per annum under sec. 
86 (a) ^d latrine fee of Es. 7-3-0 each 
per auDum under sec. 86 (/). These are 

(18) I. li. E. 37 Cal. 44 (1909). 

(19) I. E. E. 87 Oal. 374 (1910) 


the assessment's challenged in the two 
litigations. Sec. 85 provides that the 
Commissioners may impose within the 
limits of the Muncipality one or other of 
the following taxes : — 

(a) a tax upon persons occupying hold- 
ings within the Municipality according to 
their circumstances and property within 
the Municipality : 

Provided that the amount assessed upon 
any person in respect of the occupation of 
any holding shall not be more than eighly 
four rupees per annum or 

(b) a rate on the annual value of liold- 
ings situated within the Municipality : 

Provided that such rale shall not exceed 
seven and a half per centum on the annual 
value of such holdings, except within the 
Municipalities of Howrah, Patna, Dacca 
and Darjeeling, in which it shall not ex- 
ceed ten per centum on such annual value ; 
and provided also that no rale shall be 
imposed on any holding in which the 
annual value is less Ihan .six rupees : 
Provided that both the taxes shall not be 
in force at the same time in Iho same 
ward. 

Sec. 86 provides that Ihe Commissioners 
may order that a fee for the cleansing of 
latrines bo levied within the limits of the 
Municipality in addition to either of the 
taxes mentioned in sec. 85. 

The Plaintiffs attack the tax imposed 
under sec. 85 (a) as tdira vires on three 
grounds, namely, first, that the amount 
was assessed on the basis of their circum- 
stances and property outside the Munici- 
pality; secondly, that each of the joint 
occupants of a holding has been separately 
assessed at the maximum amount; and, 
thirdly, that the slafutory procedure for 
assessment has not been followed. The 
Plaintiffs challenge the latrine fee as 
ultra vires on the ground that each of two 
Companies who are joint gccupiers of one 
holding has been separately assessed with 
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the entire latrine fee payable. No further 
reference will be made to the legality of 
the latrine fee, as the question, in so far 
as it has been decided in favour of the 
Plaintiffs, has not been re-argued in this 
Court. We are consequently ' concerned 
now, solely with the matter of the legality 
of the tax imposed under sec. 85 (a) which 
has been pronounced ultra vires by the 
concurrent judgments of the Courts below. 

The facts relevant for the determination 
of this question are not challenged in this 
Court and may be briefly recited. Tlie 
Head Office of each of the Companies is 
‘fituated within the Municipality. Their 
income is derived from tea gardens in the 
Western Dooars in the District of Jalpai- 
gnri, beyond the Municipal jurisdiction of 
the town of Jalpaigiiri. The tea is sent 
direct from the gardens to Calculta and 
sold there. The sale proceeds are sent to 
the Jalpaigiiri Banking and Tradintr Cor- 
poration which is the financing bank of the 
two Companies and its office in the town 
of Jalpaiguri. The amounts received by 
the Bank are placed to the credit of the 
respective Companies. The sums due on 
account of advances made by it as loan to 
the Companies are first deducted from the 
receipts. From the balance, the expendi- 
ture is met, and then dividends are de- 
clared in a general meeting of the share- 
holders. It is not disputed that the 
amount thus received by the Bank to the 
credit of each Company from outside the 
Municipal limits exceeds Es. 30,000 a year, 
and at the sanctioned rate of one rupee tor 
Es. 160, would justify the levy of the 
maximum tax of Es. 84. On these facts, 
the Municipality maintains that the in- 
come, thn3 received by each Company at 
Jalpai|[nri, constitutes its circumstances 
and property within the Municipality for 
the purposes of sec. 85 (a), and that it is im- 
material that the tea is* grown in a garden 
outBi4@ the Municipal limits or is sold in 


©. The Jalpaiguri Tea Co.., Ld. 

a market of Calcutta. This contention has 
been overruled by both the Courts below. 
We have arrived at the conclusion that the 
view taken by the Subordinate Judge 
whose judgment is under appeal cannot be 
supported. 

There has been much controversy as to 
the precise meaning of the expression 
“ circumsfances and property within the 
Municipality" used in «ec. 85 (a), as is 
apparent from an examination of the de- 
cisions in Kameswar Prosad v. Chairman 
of Bhabua Municipality (1), Chairman of 
Giridih Municipality v. Srish Chandra (2), 
Deb Narayan v. Chairman of Baruipur 
Municipality (3), Chairman of Rajput 
Municipality v. Nagcndra N.aih (4). Deb- 
endra Nath v. Chairman of Taki Munici- 
polity (5), Chairman of Joynagar Munici- 
pality V. Sailabala (6), Chairman of Behar 
Municipality v. Ramdeo Das (7) and 
Mahomed Ali Nawab v. Chairman of 
Behar Municipality (8). What constitutes 
the circumstances and property of a per- 
son within the Municiyiality must in a 
large measure depend upon the facts of 
the particular case. In some of the deci- 
sions just mentioned, the question arose 
whether the answer depended upon what 
the person got or on what he spent within 
the Municipality. Sometimes it has been 
urged that the measure of his liability was 
what he got and not whaff he spent within 
the Municipality ; this contention was put 
forward by "the assessee in Chairman of 
Giridih Mumicipality v. Srish Chandra (2) 

n) r. L. R. 27 Cal. a49 (1900\ • 

(2) I. L. R, 35 Cal. 859 : s. c. 12 0. W. N. 709 
(1908). 

i3) I. L. R. 39 Oal. 141 (191lj : 8. c. I. L. R. 
41 Cal. 168 i 17 0. W. N. 1230 (1013). 

:4) 23 0. W. N. 476 : 8. c. 29 0. L. J, 370 
(191 ). 

(6) 25 0. W. N 45 : 8. lo. 82 0. L. J. 210 
^ ( 1020 ). 

(6) 26 0. W. N. 47 (1920). 

(7i [1920] Pat. 120; 4 P. Ii. J. 678. 

i8) [1920] 1 Fat. L. T. 601, 


40 
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for the purpose of reduction of the assess- 
ment. On the other hand, in Dehendra 
Nath V. Chairman of Taki Municipality 
(5) it was urged by the Municipality that 
the test was what he spent and not what 
he received, because this would have en- 
abled the Municipality to increase the 
amount of assessment. It is not necessary 
for our present purpose to determine whe- 
ther either of the two tests admits of uni- 
versal application ; here the same result is 
reached whichever test is applied. It is 
immaterial that the tea is grown in the in- 
terior of the District, beyond the Munici- 
pal limits, and is sold in a far distant 
market. The fundamental fact remains 
that though the original source of the in- 
come may be outside the local limits of the 
Muncipality, the entire income is brought 
to be spent and enjoyed within the Muni- 
cipality. As was observed by Sir 
Lawrence Jenkins, C. J., in Deb Narayan 
V. Ghairmayi of Baruipur Municipality (3) 
the term “circumstances” in sec. 85 is 
equivalent to “ means.” Tliere can be 
no rooni for doubt that tlu' sale proceeds 
of the lea, when they are biought within 
the Municipal limits and arc placed in the 
Bank to the credit of the Companies may, 
without undue strain on the language, be 
described as their “ circumstances and pro- 
perty,” that ia, their “means and pro- 
perty ” within the Municipality, and may 
consequently be taken to furnish a just 
measure of their liability to assessment 
under sec. 85 (a). In my opinion, the 
personal tax is not open to attack as ultra 
vires on the first ground mentioned. 

We have next to consider two minor 
objections, namely, (a) that where two 
Tea Companies jointly occupy the same 
* holding, each is not liable to be separately 

:3) I. L. R. 30 Oal. 141 (1911) : ». c. 1. L. K. 

41 Cal. 168 ; 17 p. W. N. 1230 (1913). 

(6) 25 G. W. N. 46 ,: 8, c, 3? 0. L, J. 21Q 

(1920). 
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assessed under sec. 85 (a) and (5), that the 
assessment is vitiated, inasmuch as the list 
prepared under sec. 87 did not contain air 
the details enumerated in el. (d). In my 
opinion, these objections are groundless. 

As regards the former of these points it 
may be observed that the tax which has 
been imposed is that tax upon persons. con- 
templated by sec. 85 (a) and not the tax 
upon holdings prescribed by sec. 85 (b). 
Sec. 85 (a) cannot plainly be limited in its 
application to a case where only one person 
occupies an entire holding. The language 
does not justify such a restricted interpre- 
tation ; and tliere is no good reason why in 
places where the personal tax is in opera- 
tion, several persons occupying the same 
holding should not each be subject to as- 
sessment, according to their respective 
circumstances and property within the 
Municipality. But, on behalf of the 
Plaintiffs it has been argued that such a 
comprehensive construction of sec. 85 (a) 
may cause hardship and may lead to re- 
sults not reconcileable with the decisions 
in Ambika v. Satis (9) and Govinda v. 
Kailas (10). In the first of these cases it 
was held that persons living with a parti- 
cular individual (the occupier of a hold- 
ing) by reason of some connection with or 
relation to him, such as sons or servants, 
could not be deemed to be occupying the 
holding within the meaning of sec, 85 (a) 
and would not be separately assessable by 
reason of possessing separate incomes. 
In the second case, it was held that when 
a Naib of a Zamindar resided on a holding, 
solely to carry on the business of the 
Zamindar whose representative he was 
and who paid the rent therefore to the 
superior landlord, the Zamindar and not 
the Naib must be regarded as the occupier 
liable for payment of the tax. These 
decisions show that in concrete instances, 

'0‘ 2 C. W. N. 6S9 (189«). 
m 15 0. J. 689 (19Q6). 
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and upon their special facts questions of 
nicety may arise, as to whether a person 
may be said to be in occupation of a hold- 
ing within the meaning of sec. 85 (a). 
This, indeed, is clear from an analysis of 
the elements included in the complex 
notion of occupation, see the judgments of 
Mellor and Lush, JJ., in Queen v. St. 
Panoras Assessment Committee (11). To 
determine, whether in a given set of cir- 
cumstances a person may be said to be in 
occupation of a holding for purpose of 
assessment of rates and taxes, we may 
have to apply various tests ; these need not 
be exhaustively enumerated, but some 
illustrations may be mentioned : taking 
possession as the primary element in 
occupation, the questions may be asked, 
is his possession actual, is it transient or 
temporary, has it a cliaracler of perma- 
nance, and is it as of right or merely by 
permissive license. Considerations akin 
to these may arise in a form of increased 
complexity where we have to deal with 
members of joint Mitakshara families. The 
case before us is, however, froe from such 
serious difficulties. Here the possession 
of the holding by each of the companies is 
actual, is as of right, and is not of a tran- 
sient character. Such possession, if it 
were exclusive, would undoubtedly con- 
stitute “ occupying a holding ” within the 
meaning of sec. 65 (aj The only fact 
which, it is urged, deprives the possession 
of the characteristics of occupation is that 
another company is in joint possession in 
* a precisely similar manner. I am of opi- 
nion that this circumstance is not material 
and that each company may, in the eye of 
law, be regarded as occupying the holding. 
I am not unmindful that there are ex- 
pressions in cases reported in the books to 
the effect that occupation in order to be 
rsAea^le must be exclusive ; Cory v. Bris‘ 


tow (12) and London and N. W. Railway 
Company v. Buckmaster (13). But as 
was pointed out by Lord Herschel, L. C., 
and Lord Davey in Holywell Union v. 
Halkyn District Mines Drainage Co, (14), 
the statement that occupation .must be 
exclusive does not mean that nobody else 
has any right in the premises. The cases 
show that if a person has only a subordi- 
nate occupation, subject at all times to the 
control and regulation^ of another, then 
that person has not occupation in the 
strict sense for the purposes of rating, but 
the rateable occupation remains in the 
other, who has the right of regulation and 
control. Cases also frequently arise where 
two persons have riglds over the same 
hereditament, the rights of each oualify- 
ing the rights of the other, and both per- 
sons are rateable; Lancashire Telephone 
Co, v. MancheMer (15), All Church v. 
Hendon Union Assessment Committee 
(16) and R. v. St. Georges Union (17). 
Where the rate is imposed upon the land 
itself, it may well be that as land may, so 
to speak, be subject to different strata of 
occupation super-imposed one upon an- 
other, an occupation of one kind^may still 
be regarded as exclusive although other 
persons may use the land in some other 
way, and may even use it in such a way 
as to render themselves also rateable as 
occupiers. On the other hand, if the tax 
is assessed on a person*as occupier, it is 
plain that he does not cease to be occu- 
pier because other persons are jointly in 
occupation with him. The second objec- 
tion to the legality of the asse^ment must 
consequently be overruled as untenable. 

As regards the final objection, namely, 

(12) 2 App. Cas. 262, 276 (1877). 

»13j L. B. 10 (J. B. 70, 434 (1874). 

(14) [1806] A. 0. 117. 

(15) 14 Q. B. D. 267 (1884). 

(16) [1801] 2 Q. B, 436. 

(17) h. B. 7 (J. B. ,90 (1871). 


(11) 2 Q. B. D. 661 (1877). 
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that the assessment list was not prepared 
in accordance with the provisions of sec. 
85 (d) which requires that the list shall 
include a description of the holding and 
of the property within the Municipality 
and the profession or business of the per- 
son assessed, we are informed that the 
assessment list did not show the income 
upon which the tax was assessed. In my 
opinion, this was a defect of form and 
did not invalidate the assessment; Chair- 
man of Chittagong Municipality v. Jogesh 
Chandra Ray (18). There is clearly no 
foundation for the sweeping proposition 
that every defect in the assessment list 
prepared under sec. 87 destroys the juris- 
diction of the Commissioners and renders 
the assessment ultra vires ; and unless this 
is established, the Civil Court has no 
jurisdiction to interfere ; Chairman of 
Chapra Municipality v. Basudeo (19) and 
Chairman of Bajpur Municipality v. 
Nagendra (4). I hold accordingly that 
the assessment under sec. 85 (a) is not 
liable to successful attack on any of the 
three grounds specified. 

The result is that these two appeals are 
allowed .and the suits are dismissed in so 
far as the Plaintiff seeks a declaration that 
the assessment under sec. 85 (a) was ultra 
vires. The decrees will stand in so far jas 
they declare that the assessment of the 
latrine fee was ultra vires, 

S. A. Nos. 690, 1019-1024 of 1919. 

It is conceded that these appeals will 
be governed by the above judgment in 
S. A.- Nos. 2816 and 2817 of 1916, and 
similar decrees will be drawn up in these 
cases. 

In each case, the Plaintiff will pay costs 
in this Court and in the lower Appellate 
Court to the Defendant Municipality : 

(4) 23 0. W. N. 476 : B. 0. 29 0. L. J. 379 
(191«). 

(18) I. L. E. 37 Gal. 44(1909). 

(19) I. L. B. 37 Call 374 (1910). 


but all parties will pay their own costs in 
the Court of first instance. 

Buckland, J. — The facts of these cases 
are simple. The Eespondent companies, 
with the exception of the Anjuman Tea 
Company, Limited, which has premises 
of its own, not shared with any other 
Company, jointly occupy at Jalpaiguri a 
building or buildings in which they have 
their registered offices. 

Each of them has been assessed under 
sec. 85 (a) of the Bengal Municipal Act at 
the maximum rate allowed thereby. It 
is not disputed that if they are liable to 
assessment under that section the maxi- 
mum rate is not excessive. 

They filed suits to have it declared that 
the assessments were illegal and ultra 
vires and to have them set aside and have 
succeeded in both the lower Courts. 

Three points have been argued on this 
appeal. The first is that the conclusion 
as to the companies having property 
within the Municipality is wrong in law 
upon the facts as found. 

The second is that the companies who 
jointly occupy a holding cannot all be 
made liable. 

The third is that the provisions of sec. 
87 of the Act have not been observed. 

As regards the first of these points it is 
not disputed that the iprocedure is for the 
tea, which of course is grown outside 
Municipal limits, to be sent to Calcutta 
for sale. The companies are financed by 
the Jalpaiguri Trading and Banking Co. 
When the tea has been sold the proceeds 
which are not paid to the companies or 
their agents, are credited in the com- 
panies' accounts with the Bank after 
being remitted to Jalpaiguri, where the 
balance after payment of the Bank's dues 
becomes available for dividends or for use 
in the concern as may be decided. 

It is quite clear that these proceeds of 
the sale of tea, dejjosited in the Bank at 
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Jalpaiguri are property within the Muni- 
cipality. These last four words involve a 
very simple question and do not neces- 
sitate any consideration of questiorts as to 
where the income accrues and so forth, ^ 
such as are to be found in connection 
with questions of assessment for income 
tax. It has not been suggested that there 
are any other “circumstances’* which 
have to be taken into account. This point 
therefore must be decided in favour of the 
Appellant. 

The second point does not concern the 
Anjuman Tea Co., for reasons already 
given. The lower Courts have not in my 
opinion approached this question from the 
right point of view. They have held that 
where more than one company occupies 
one holding, the definition of which is 
“ land held under one title or agreement 
and surrounded by one set of boundaries ’* 
and does not give rise to any difficulty, 
the Municipality is not entitled to divide 
the holding into several lioldings and 
assess the companies accordingly. This 
has resulted in theip not finding it neces- 
sary to deal with the point as now pre- 
sented to us. 

The companies undoubtedly are per- 
sons. They admittedly occupy holdings. 
There is nothing in the section which 
saves them from liability because the 
occupation is joint. The fax is in the 
nature of a poll-tax, leviable on persons. 
Not, however, merely as persons, but 
according to their circumstances and pro- 
perty within the Municipality. So far as 
a tax per holding is imposed, that is pro- 
vided for by sec. 85 (b). Sec. 90 to 
which we were referred on behalf of the 
Eespondent companies supports this view. 
It provides the procedure if the aggregate 
amount of rates assessed on any person in 
respect oi his occupation of two or more 
holdings, exceeds Bs. 84 per annum. 
That is to 'Say it deals with assessments 


The Jalpaiguri Tea Co., Ld. 

under sec. 86 (a). Were the tax not a 
personal tax but a tax per holding, clearly 
this section would have no place in the 
Act as in that case there would be no 
reason for abatement as provided by this 
section. In the course of argument the 
position of a Hindu joint family under 
Mitakshara law was referred to, in con- 
nection with the liability of an infant son 
at birth, who would have a share in the 
holding. Th$ point does not now arise 
for decision but that a joint occupier was 
incapable of earning income or did not 
own property independently of the other 
joint occupiers might well be a circum- 
stance such as is contemplated by sec. 85 
(a) for not assessing him to the full 
amount. This illustration of a possible 
application of the section does not affect 
the principle. 

In my judgment the companies though 
joint occupiers of holdings are each of 
them liable to the tax under sec. 85 (a). 

The third point is one of no substance. 
The complaint of the companies is that 
the assessment list contained no descrip- 
tion of the property as required by sec. 
87 (d). No proceedings were taken under 
sec. 113 which provides a remedy in such 
a case. Moreover the point which has 
been determined in favour of the Eespon- 
dent companies by the Iqwer Courts is 
inconsistent with the second point as 
there taken on behalf of the companies 
that the Municipality should not have 
divided the holding into several holdings 
for the purpose of assessment. I am not 
prepared to hold that the omission may 
invariably be negligible, but for the pur- 
poses of this appeal I do not think that 
the defect is fatal to the Appellant. Sec. 
338 was referred to in the course of argu- 
ment but that does not help the Appellant 
as it only refers to an assessment or 
rating of tax on property, whereas the tax 
in 'question is one on persons. ' 
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For tHese reasons I concur in the orders 
to be n^ade in the several appeals. 

•J. N. E. Appeals allotoed. 

[CI7IL APPELLATE JURISDICTION.] 
Appeal from Obiqinal Degree 
No. 236 OF 1919. 

Aseabam Said, 

Mookebjee, J. PlaintifiE, Appellant, 
BnOKLAND, d. * V. 

1921, GrOBOBDBAN KOBBA and 

18, January. anr., Defendants, 

, Respondents. 

Transfer of Property Aet (IV of 18SS), sec. 67 — 
Martga^eis right to a decree for sale when the mort- 
gage is an English mortgage— Civil Procedure Code 
(Act V of 1908), Or. EXXIV, r. 6— Mortgagees 
right to a personal decree against the mortgagor 
when after the transfer and redemption clauses in 
the mortgage' deed there is a covenant for paymmt 
of the mortgage debt— Appellate Court’s power to 
past a personal decree in the appellate stage. 

Ufider the provisions of sec. 67 of the 
Transfer of Property Act, a decree for sale 
may he made in favour of the mortgagee 
when the mortgage is an English mort- 
gage. 

When the mortgagor covenants to 
transfer the hypothecated properties in- 
defeasibly to the mortgagee, with the usual 
clause for redemption, and further co- 
venants to pay the mortgage debt with 
interest to Oie mortgagee’, his heirs, and 
assigns, the latter clause is a personal co- 
venant to pay out of properties other than 
the hypothecated properties, as the latter 
clause would be entirely superflous, if the 
parties had no intention that the mort- 
gagor should be personally liable to pay to 
the mortgagee the money due to him. 
therefore in such cases the mortgagee is 
entitled Jio a decree for sale as also to a 
personal decree against the mortgagor. 
Nakottah Das v. Sheo Faboash Si^oh 


0. The Jalpaiguri Tea Co., Ld. 

(1) and Bunseedhub Singh v. Sujjat Ali 

(2) distinguished. 

A personal decree can be made against 
the mortgagor at the appellate stage. 

Jbuna Bahg V. Parmbshwab Nabayan 
Mahata (3) followed. 

This was an appeal against the decree 
of Babu Asutosh Pal, Subordinate Judge 
of Bogra in Zillah Pabna and Bogra, 
dated the 20th of August 1919. 

The facts of the case will appear from 
the judgment. 

Babus Bepin Behary Ghose, Dwijendra 
Nath Muhherjee for the Appellant. 

Babus Dwarka Nath Chakraburtty , Atul 
Chandra Gupta for the Respondents. 

The Judgment of the Court was as 
follows : — 

Mookebjee, J. — This is an appeal by the 
Plaintiff in a suit instituted on the 20th 
September 1918 to enforce a mortgage, 
dated the 26th July 1916,"and repayable on 
the 2l8t July 1917. The Subordinate Judge 
has made a decree for foreclosure. The 
.Plaintiff is not satisfied with this decree 
and contends that he is entitled to a decree 
for sale of the mortgaged properties as 
also to a personal decree against the mort- 
gagors. We are of opinion that the con- 
tention of the Appellant is well-founded. 

In view of the provisions of .sec. 67 of 
the Transfer of Property Act, there can 
be no doubt that a decree for sale may be 
made in favour of the mortgagee when the 
mortgage is an Fjnglish mortgage as in the 
present case. This has not been contested 
by the Respondent and for an obvious 
reason. If the hypothecated properties 
are brought to sale and the sale proceeds 
prove more than sufficient to satisfy the 
dues of the mortgagee, the surplus will re- 

(1) l. L. R. 10 Cal. 740 (1S84). 

(2) T. L. B. 16 Cal. 540 (1889). 

(3) 1. L. B. 47 Oal. 370 ; 8. o. 28 C. W. N. 49 
(P.0.)»018), 
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main for the benefit of the mortgagors. 
On the other hand, if the properties are 
valuable and are foreclosed, the mort- 
gagors will be seriously prejudiced. The • 
real contention between the parties is. whe- 
ther the mortgagee is entitled to a per- 
sonal decree. The answer depends upon 
‘the solution of the question, whether the 
mortgage contract contains a personal 
undertaking By the mortgagor to pay the 
mortgagee out of his personal estate or 
any estate other than the hypothecated 
properties. Beliance has been placed on 
behalf of the Bespondent upon the deci- 
sion of the Judicial Committee in Narot- 
tam Das v. Sheo Pargash Singh (1) which 
was applied by this Court in Bunseedhur 
Singh v. Sujjat Ali (2) ; but the case before 
us is clearly distinguishable from the two 
cases mentioned. In the present case, 
there can be no doubt ii])on a considera- 
tion of all the clauses contained in the 
mortgage deed that thei'e is a personal co- 
venant to pay out of properties other than 
the hypothecated properties. The mort- 
gagor covenants in the first place to trans- 
fer the hypothecated properties indefeasi-^ 
bly to the mortgagee. This is followed by 
the redemption clause which provides that 
if the mortgagors repay the dues on the 21st 
July 191?’, the mortgagee would reconvey 
the hypothecated properties. Next comes 
the following clause ; ‘ ‘ And the said mort- 
gagors do hereby, for their heir'’, executors, 
administrators, representatives and assigns' 
covenant with the said mortgagee his 
heirs and assigns that they the said mort- 
gagors, their heirs, executors, adminis- 
trators, representatives and assigns shall 
and will on the 2l8t day of July 1917 pay 
unto the said mortgagee, his heirs, execu- 
tors, administrators, representatives or as- 
signs, the said sum of Bs. 45,609-9-8 or 
any portion therwf then remaining due 

(1) I. L. B. 10 Oal. 740 (1884). 

(2) I. E. B. 16 0aI.{640J1889). 


and will also pay interest for the same in 
the meantime and until repayment at the 
rate of 9 per cent per annum payable by 
equal yearly instalments and compound 
interest at the rate aforesaid, in case of 
default in payment of any one successive 
instalments of interest aforesaid and all 
taxes and impositions in respect of the pre- 
mises duly conveyed and that they shall 
pay all costs *and charges which the said 
mortgagee shall incur or be liable to pay in 
and about the recovery of the moneys here- 
under or for the protection of the premises 
hereby conveyed or otherwise in relation to 
this security or for the realisation of the 
said sums or debts described in Schedule 
B as between attorney and client.” 

It is manifest that this clause would be 
entirely superfluous if the parties had no 
intention that the mortgagor should be 
personally liable to pay to the mortgagee 
the money due to him. In the two prior 
clauses the property had been transferred 
to the mortgagee and there was the cor- 
responding provision for redemption ; if 
repayment was made on the date fixed the 
property would be recoriveyed ; with regard 
to the subsequent clause, it is impossible 
to attribute to the parties any intention 
other than to make the mortgagors per- 
sonally liable even though* the property 
had been convr8yed to the mortgagee. We 
are clearly of opinion, that in the present 
case the mortgagee was entitled not 
merely to a decree for sale but also to a 
personal decree ; sne]^ personal decree can 
be made at this stage as is clear from the 
decision of the Judicial Committee in 
J euna Bahu v. Parmeshwar Narayan 
Mahata (3). 

The result is that this appeal is allowed 
and the decree of the SuWdinate Judge 
modified. The decree will direct that the 
hypothecated properties will be sold for 

(3) I. L. B. 47 Oal. 370 : b. o. 23 0. W. B. 480 
(P.€l.)(1912). 
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the realisation of the mortgage dues and 
that if the sale proceeds are not sufficient 
to satisfy the judgment-debt, there will be 
a personal decree for the balance against 
the morigagor in terms of Or. XXXIV, r. 
6, C. 0. P. The mortgagors will have 
six months from this date for redemption. 
The Appellant is entitled to the costs of 
this appeal. We assess the liearing fee 
at ten gold mohurs. * 

Buokland, ,T. — agree. 

J. N.”B. Appeal allowed. 

(CIVIL APPELLATE JURISDICTION.] 
Appeal fboh Appellate Deobee 
No. 1396 OF 1919. 

Ohattbbjea, J. ' 

Pamton, j. Sk. Sabasbibala Dasi, 
1921, Plaintiff, Appellant, 

Heard, v. 

22, ‘November. Chuni Lal Ghosh, 

Judgment, Defendant, Bespondenij 

23, November. , 

Indian Contract Act (IX of 187S), sec. 201 — 
Termination of affenty~Sec. 209 — After the prin~ 
eipale death, if agent is to be treated at a trustee 
— Indian Limitation Act (IX of 1908), Art. 89 or 
120, appHeabUity of, where a)i agent is sued for 
accounts after th^ prindpciPt death. 

C. acted as gomastha under J. until the 
latter’s death in July 191k, and then he 
acted as agent under J.’s widow. The 
widow, more than three years after her 
husband’s death, brought a suit against the 
agent for accounts fYom 1894 to 1915: 

Held — That Art. 89 of the Limitation 
'Act applied to the case and the claim for 
accounts for the period up to the death of 
J. was jarred by limitation as under sec. 
201 of the Contract Act the agency was 
tprminoted on J.’s death and as the suit 
was Jirought more than three years after 
'J.’s death. 

Miumu^UDAN Sen v. Bakhal Chtjndba 


Das Basak (1) and N-abin Ch.andba BAfexjA 
V. Chandra Madhab Barxja (2) followed. 

That as G was not sued for any act done 
by him after the death of his late principal, 
which he might have done as a trustee, sec, 
209 of the Contract Act or Art. 120 of the 
Limitation Act did not apply to the case. 

, This was an appeal preferred on the 14th 
July 1919 against a decree of the Subordi- 
nate Judge of Howrah (Babu Bejoy Gopal 
Chatterjee), dated 5th April 1919, modify- 
ing a decree of the Mnnsif of Howrah 
(Babu Hem Chandra Bose), dated 19tli 
February 1918. 

The facts of the case are as follows ; — 

One Golak Ghosh, died in 1299 B. S., 
leaving him surviving two daughters, 
named Kumiirmani and Kshetramani, as 
heiresses to his properties. Kumarmani 
was married to one Ambika and died dur- 
ing the life-time of her sister Kshetramani 
leaving a son named Jotindra Kumar, the 
husband of the Plaintiff Sirashibala. 
Jotin died on 8th Sraban, 1319 B. S., (cor- 
responding to 26th July 1912). The De- 
fenJant-Eespondent Chuni Lal Ghosh was 
the son of Kshetramani. The Plaintiff’s 
case was that Chuni lived at the house of 
his maternal grandfather ; that Ambika ac- 
quired certain properties in the same vill- 
age, but lived in Calcutta and finding it 
inconvenient to realise rents and profits, 
etc., himself, he appointed Chuni as an 
-agent to manage his properties to realise 
rents, etc., and to render accounts to him. 
After the death of Jotin which occurred on 
25th July 1912, Chuni continued in his 
office to oolldot rents; but when asked to 
render accounts and make over the collec- 
tion papers he refused to do so ; hence the 
Plaintiff instituted the present suit for 
accounts, from 1301 to 1321 B. S. The 

(1) I. L.B.43 0al. 248 ; 8.0. 19 0. W. N. 

1070 (1915). • 

(2) I. L. B. 44 Oal. I ; a, a. 2} 0- W. N. 97 

IP. 0.) (1916). 
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defence was that the properties belonged 
to his maternal grandfather, that his 
mother was the heiress and he was not 
the Plaintiff’s agent, nor her husband’s, 
and further that the claim was barred by 
the law of limitation. The Munsif decreed 
the suit. On appeal the learned Subordi- 
nate Judge held that the claim from 1301 
to 1319 was barred by limitation under 
Art. 89 of the Limitation Act, but he iip- 
held the other findings. Prom that deci- 
sion the present second appeal was prefer- 
red to the High Court. 

Dr. Sarat Chandra Bysak (with Bahu 
Kshitis Chandra Chakravarti) for the Ap- 
pellant. — The learned Subordinate Judge 
was wrong in holding that the claim from 
13(JI^b 1319 B. S., i.e., up to the time of 
the death of the Plaintiff’s husband was 
barred. Having regard to sec. 209 of the 
Contract Act the Defendant must be re- 
garded as a trustee by implication; the 
section says that after the death of the 
principal the agent must take proper care 
of the properties and take* the necessary 
steps for safe-guarding his interest, etc. 
Therefore by construction of law he 
ought to be treated as a trustee : and there- 
fore Art. 120 applied. 

Beferred to Nabin Chandra Barm v. 
Chandra Madhdb Barm (2). It was not 
necessary for counsel to argue the case 
of a trustee in Madhu Sudan Sen v. Rakhal 
Chundra Das Basak (1) ; this aspect 
of the case was not considered. * 

Babii Manmatha Nath Ganguly for the 
Bespondent. — The learned SnWdinate 
Judge was quite correct in holding that 
the claim was barred under Art. 89; the 
I^fendant cannot be both an agent and a 
trustee ; it was not the Plaintiff's case that 
he was a trustee. 

(1) I. L.lt.48CM. 248i a. c. 19 0. W. N. 

1070 <1916). 

(2) 1. L. B..44 OL. 1 ; 8, c. 21 0. W. N. 9? 

(F. 0.) (1916). 


SH. 

Sec. 209 of the Cohfract Act does not 
contemplate suchHhings; it was an am- 
plification of sec. 189, it might have pro- 
vided^for certain other contingencies ; the 
agent may and ought to do certain things 
after the death of the principal, and 
those acts may not be altogether void; 
besides there is no authority cited for 
the proposition that he is to be treated as 
a trustee. There is, no case which lays 
down that on the death of the principal. 
Art. 89 would be applicable. Arts. 89 
and 120 have been considered in a series 
of cases and it was held that in such cases 
Art. 89 applied. Beferred to TSadhu 
Sudan Sen v. Rakhal Chundra IDas 
Basak (1), Mahendra Nath v. Jadu Nath 
(3), Jogendra Nath v. Deb Nath (4) and 
Nabin Chandra Barm v. Chandra Madhab 
Barm (2). 

Babu Kshitis Chandra Chakravarti for 
the Appellant in reply. 

The Judgment of the Couet was as 
follows : — 

This appeal arises out of a suit for ac- 
counts against an agent, and Uie question 
involved in the appeal is whether the claim 
for accounts from 1301 to 9 Sraban 1319 
corresponding to 25th July 1912 is barred 
by limitation. • 

The Defendant acted as gomasta under 
the Plaintiff’s husbanll Jotindra until his 
death which took place on the 25th July 
1912. He then acted as the Plaintiff’s 
agent. The suit having been brought 
more than three years after* the death of 
Jotindra, the claim for accounts for the 
period before the death of Jotindra has 
been held to be barred under Art. 89 of 

(1) I. D. B. 43 0al.|248 : 8. c. 19 0. W. N. 

1070 (1916). 

(2) I. L. B. 44 Oal. 1 : 8. 0. 21 0. W. N. 97 

(F. 0.) (1916). 

(3) 9 0. L. J. 107 (1906). 

(4) 8 C. W. N. 1)3 (1903), 
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the Limitation Act. As provided by sec. 
201 of the Contract Act, an agency is 
terminated by either the principal or agent 
dying, and a suit against the agent for the 
period during which he acted as agent 
under the deceased must therefore be 
brought within three years of the death as 
laid down in Art. 89 of the Limitation 
Act. [See Madhu Sudan Sen v. Rakhal 
'{jhundra Das Basok {1) and Nabin Chan- 
dra Barua v. Chandra Madhah Barua (2)] . 

It is, however, contended on behalf of 
the Appellant that the case comes under 
sec. 209 of the Contract Act. That section 
lays dovm that when an agency is termi- 
nated by the principal dying or becoming 
of unsound mind, the agent is bound to 
take, on behalf of the representatives of 
his late principal, all reasonable steps for 
the protection and preservation of the in- 
terests entrusted to him. It is contended 
that the Defendant was in the position of 
a trustee so far as the interest of the de- 
ceased was concerned and that the suit for 
accounts against him would be in time if 
instituted within six years from the death 
of the Flaiqtiff’s husband under Art. 120 of 
the Limitation Act. 

There is however no question here of 
suing the Defendant for any act done by 
him after the death of his late principal, 
which be might have done as a trustee. 
The suit is for acbounts on the ground 
that he was bound to render accounts to 
his late principal during his life-time, 
which he did not render. That would be 
a suit for accounts under Art. 89 of the 
Limitation Act. 

We think the Court below is right in 
holding that the claim for the period prior 
to the death of Jotindra was barred by 
* limitation. 

. (1) I. L. B. 43 Oal. 248 : 8. C. 10 C. W. N. 
1070 (1016). 

(2) I. h . B. 44 Cal. 1 : 8. c. 21 C. W. N. 97 
(P. C.J (1916). 


The appeal accordingly fails and is dis- 
missed with costs. 

J. N. K. • ’Appeal dismissed. 

PRIVT CODNOIL. 

[Appeal pbom Bengal.] 

Lobd Buokmastbb. 

Loan Cabson. 

Sib John Edge. 

Mb. Aheeb Ali. 

Sir Lawrence Jeneins. 

1921, 

Heard, 17 and 

18, November. 

Judgment, 

18, November. 

Hindu Tmw— Wtdmo—Poww to make permanent 
leaee— Benefit of estate — Aequieition of tenant’s 
rigf/its— Accretion to husbands estate— Onus on 
Appellant to show error in judgment appended from, 

A permanent - lease executed by a 
Hindu widow does not bind the reversioners 
unless legal necessity and benefit to the 
estate are proved. The mere fact that the 
rent and purchase price represent the fair 
market value does not of itself prove 
necessity. 

Tenant rights acquired by a Hindu 
widow are, in the absence of proof that 
they were acquired out of the accumulated 
savings of her income ' and were dealt 
with as her separate property, accretions 
to her husband’s estate and as such cannot 
be sold by her so as to give a title as 
against the reversioners. 

The burden of showing that the judg- 
ment appealed from is wrong lies on the 
Appellant. 

This was an appeal from a judgment 
and decree of the High Court of Bengal, 
dated the 5th August 1918, which modi- 
fied a decree of the Court qf the Subordi- 
nate Judge of the 24-Fergannahs, dated 
the 29th June 1915. • 

The litigation related to the estate of 


Nabakishore 
Mandal and ors., 
Appellants,. 

V. 

Upendbaeishobe 
Mandal and anr., 
Respondents. 
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one Madhiisudan who died in 1867 leav- 
ing a widow Prasanna Kumari entitled 
to two-thirds of the family properties. 

On the 17th September 1869, Prasanna 
Kumari — in conjunction with Bamakali 
who was entitled to the other one-third — 
executed a permanent ijara in favour of 
her nephew Khetramohan Samanta. On 
the 16th August 1895, the ijara right of 
the lessees was sold by the Court in exe- 
cution of a decree to the predecessor in 
title of the Appellants. On the 5th May 
1895, Prasanna Kumari sold to the Ap- 
pellants certain lands alleged to have been 
purchased out of her stridhan, Prasanna 
Kumari died in 1907 and in 1912 Nil- 
kanta and Srikanta Mandal claiming to 
be reversioners of Madhusiidan repudiated 
the alienations made by Prasanna Kumari 
and executed a permanent lease of all the 
properties of Madhusudan in favour of 
the Plaintiff-Eespondent Upendrakishore 
Mandal. In 1913 the present suit was 
brought in the Court of the Subordinate 
Judge of the 24-Pergannahs. A portion 
of the original claim was compromised 
and the present appeal wae confined 
to the claim of the Appellants to possess 
the properties in suit under the perma- 
nent ijara of 1869 and the deed of sale of 
6th May 1895. The Plaintiff-Respon- 
dent contended that the alienations made 
by Prasanna Kumari were invalid as being 
neither beneficial to the estate nor justi- 
fied by legal necessity. The lower Court 
held that the ijara of 1869 w^as hond fide 
and for legal necessity and beneficial to 
the estate in her hands and that the sale 
by Prasanna Kumari in 1895 w^as of pro- 
perty owned by her personally and he 
accordingly dismissed the suit. On ap- 
peal to the High Court, it w^as held that 
the Defendants had not discharged the 
onus of proving legal necessity or benefit 
to the’ estate and that the ijara was invalid 
as against the reversioners. With refer- 


Mandal. 

ence to the sale of 1895 the learned Judges 
held that it was not binding on the rever- 
sioners inasmuch as the property com- 
prised therein was an accretion to, and 
formed part of, the estate of Madhusudan, 
and they modified the decree of the lower 
Court accordingly. 

Prom this judgment the present appeal 
was brought before His Majesty in 
Council and was heard on November 17th 
and ISth, 1921. * 

Mr. B. Dube for the Appellants. — The 
main question for decision is whether a 
Hindu widow is justified in making an 
alienation. Both Courts have found that 
the deceased had debts but the High Court 
say that I have not discharged the onus 
on me of proving legal necessity. The 
debts were paid off after the ijara and the 
ijara money must have been used in 
liquidating them. All that I have to 
show is that the ijara was a transaction 
which, would have Been undertaken by an 
ordinary prudent man in the management 
of his own property — Dayamani Dehi v. 
Srinibash Kundu (1). A widow is only 
•bound to act fairly to the expectant heirs, 
[Chimnaji Govind Godbole * v. Dinkar 
Dhondev Godbole (2)]. 

[Lord Carson. — ^How can the taking 
by her of a premium be an act fair to the 
expectant heirs?] 

Both the recitals in the sale deed and 
the evidence generally tend to show that 
the sale of 1895 was. of property belonging 
to the widow in her personal right. 

Reference was made to :—Banga Chau- 
dra Dhur Biswas v. Jagat Kishore Chow- 
dhuri (3), Isri Dut Koer v. Hansbutti 
Koerin (4) and Sheo Lochnn Singh v, 

(1) I. L. R. 83 Cal. 842, 845 (1906). 

(2) T. L. R. 11 Bom. 320 (1886). 

(3) L. R. 43 I. A. 249 : s. c. I. L. R. 44 Cal. 

186 ; 21 0. W. N. 226 (1910). 

(4) L. R. 10 I. A. 150 : t. c. I. h. R. 10 Cal. 

324 (1888). 
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Saheb Singh (6). Mayne’s Hindu Law, 
para. 634. 

Mr. DeGruyiher, K. C. “(witli him 
Messrs. Parikh and Palat) for the Ee- 
. spondents. — ^In regard to the sale of 1895, 
certain tenants fell into arrears with 
their rent. The tenant right was pur- 
chased by Prasanna and Bamakali. The 
tenant right and proprietary right would 
then both be in the same person. It is 
inconceivable that Prasanna intended to 
hold that tenant right quite separate from 
her proprietary right. The landlord’s 
interest was part of the estate, and the ten- 
ant’s right, so to speak, merged into it. 
What is purported to be conveyed by the 
sale deed is the proprietary right not 
merely the tenant right. lie j*eferred 
to : — Kula Chandra Chakravarli v. Bama 
Sundari Dasee (6). 

Mr. B. Dube replied. 

Their Lordships’ Judc.mknt was deli- 
yered by 

Lord Buckmaster. — A person who 
deals wdth a Hindu widow having a 
limited esipte must be aware that he may 
be called upon to establish the tacts which 
justify the transactions under wdiich he 
claims. The Appellants in this case, w’ho 
are tlje successors in title of one Eajkishore 
Mandal, find themselves in that ]X3sition. 

Eajkishore Mandal entered into two 
transactions, in the one case with two 
Hindu widows, and, in the other case, 
with one. These transactions are now* 
impeached, end the burden of proving 
them valid lies on the Appellants. The 
first w^as a lease of the 17th September 
1809, wdiich was executed by two Hindu 
widows, Prasanna Kumari llasi and Bama- 
kali Dasi. Their estate in the property 
'arose in the following way. Prasanna was 

(6) L. R. 14 1. A. 63 : 8. c. I. L. R. 14 Cal. 

387 (1887). 

(6) I. L. R. 41 Cal. 870 (1014). 
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the widow of Madlmsudan and Bama* 
kali was the widow of Harinarayan his 
brother. Harinarayan, when he died, 
w^as entitled to an undivided third share 
in properties held jointly, and Madhu- 
sudan, who died in 1867, was entitled to 
the remaining two-thirds. The case that 
is suggested is that this lease was required 
for the purpose of raising the money 
necessary for the payment of debts and 
the performance of the shradh in connec- 
tion with Madhusudan. Now Madhu- 
sudan had died on the 13th August 1867, 
and certainly a period had not elapsed so 
long as to render it probable that the 
debts must have been paid ; but, fortunate- 
ly, the circumstances connected wnth his 
estate are not unknown, and there is in- 
formation that enables their Tjordships to 
recast w’hat that position w’as. There is 
no doubt that before his death he had been 
borrowing money, sometimes in small 
sums and sometimes in large, but at the 
date of his death the debts are nowhere 
put as exceeding Es. 15,000 or Es. 16,000, 
which is probably a vei’y liberal estimate. 
On the other hand, there is evidence, part 
of which was called on behalf of the Ap- 
pellants themselves, to show that he had 
moveable propeidy to tlie extent of 
Es. 20,000. The petition of the widow 
showed that he had debts owing to him 
to the extent of Es. 9,000, which, it may 
be, were included in the Es. 20,000 of 
moveable property. In addition to that, 
there can be no doubt that part of the 
property of llie testator had been disposed 
of shortly after his death, because, 
although the actual deed of sale is not pro- 
duced, a deed of sale from the person who 
purported to have bought is, and that 
shows that property belonging to Madhu- 
sudan had in fact been disposed of. 
There therefore was not, upon the evi- 
dence as it stands, any reason whatever 
w'hy the property included in the lease 
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should have been used for the purpose of 
paying debts, and, indeed, if such neces- 
sities were the real justification for the 
transaction it is not probable that it would 
take the form of a permanent lease, but 
would have been an out-and-out sale. 
Their Lordships have no hesitation in 
saying that the proof of the necessity re- 
quired to justify the lease of the 17th 
September 1869, is not forthcoming. 

It is then said that this lease must have 
*been a lease for the benefit of the estate, 
and that it can be supported upon that 
ground. It is not easy, and in this case 
it is not necessary, to define what is exact- 
ly the character of the transaction entered 
into by a Hindu widow, which can be 
supported on the ground that it enured for 
the benefit of the estate. It is sufficient 
to say that the mere fact that the rent 
reserved was a fair market rent, or the 
price obtained was a fair market price, 
cannot alone and in themselves be regard- 
ed as sufficient, and in the present case 
there is nothing more suggested. 

In their Lordships’ •opinion the lease 
was not executed because it was for tlie 
•benefit of the estate, nor because circum- 
stances arose which rendered it necessary ; 
the true explanation is that it was grant- 
ed to a man, Khetramohan Samanta, who 
was the nepkew of one of the widows, 
Prasanna, by whom he had been brought 
up and with whom he had lived for many 
years. 

Tlieir Lordships think there is no need 
to add anything further to the very careful 
and reasoned judgment of the High Court 
upon this point, wuth the criticisms con- 
tained in which they are in agreement. 

There remains only the transaction 
which was entered into later on the 5th 
May 1895. That was entered into by the 
survivor of the two widows, Prasanna 
Kumari. The alleged justification for this 
depends on different considerations. It is 


said that the property sold had been ac- 
quired by the widow out of her stridhan, 
and that consequently she was quite free 
to deal with it as she thought best. Now 
th^re can, their Lordships think, be no 
doubt that whatever stridhan she posses- 
sed was due to the accumulated savings 
from the income of the property which 
she received from her husband’s estate, 
and though it is true that when that pro- 
perty had been received it would be pos- 
sible for her so to deal with it that it 
would remain her own, j^et it must be 
traced and shown to have been so dealt 
with, and in this case there is no sufficient 
evidence of this having been done. Fur- 
ther, in this particular case it appears that 
part, at least, of the property had been 
purchased from the tenants of the estate 
itself. This does not mean that the in- 
heritance had been so acquired, but that, 
owing it may be to difficulties wdiich had 
arisen in connection w'ith the occupiers, 
their tenant rights had been bought in 
part by the release of the arrears of rent 
and in part by a payment of cash ; and 
having so acquired their interest, it was 
the property which they, had formerly 
occupied which was sold under the kobala 
of the 5th May 1895. If that be the true 
transaction no question could arise about 
the right of the widow' in conne^*tion wuth 
her stridhan, because the tenant rights so 
acquired would lx? an obvious accretion to 
the husband’s property, which, if it were 
possible for her to segregate, w^ould re- 
quire some more unequivocal act for the 
purpose than anything to be found in this 
evidence. The evidence of the deed itself 
leads once more to the conclusion that not 
only w-as this property the husband’s pro- 
perty, but that the w idow knew it and 
that she was attempting to support the 
deed by a further effort to urge the neces- 
sities of debts and the costs of litigation 
as a justification. No other explanation 
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can be offered of the fact that the deed 
contains recitals which, upon the hypothe- 
sis that the property was the widow’s 
own, would have been quite unnecessary. 

Their Lordships hold with regard to 
this also that the Appellants have failed 
to establish, what once more the burden 
lay on them to prove, that the widow was 
in a position to deal with this estate. 
This opinion differs from that formed by 
the learned Subordinate Judge, but is in 
agreement with that of the High Court 
at Port William, from whose decree this 
appeal has been brought. 

The only further observation that their 
Lordships desire to make is to call atten- 
tion once more to the fact that in appeals 
the burden of showing that the judgment 
appealed from is wrong lies upon the Ap- 
pellant. If all he can show is nicely 
balanced calculations which lead to the 
equal possibility of the judgment on either 
the one side or the other being right, he 
has not succeeded. It is not necessary to 
invoke that doctrine against the Ai)pel- 
lants in the jjresent instance because, for 
reasons that liave already been stated, 
their Lordshi^is think they have failed, 
but it is a matter which would be well for 
Appellants to bear in mind. 

Their Lordships think that this appeal 
should be dismissed, and that the first 
Respondent who alone appeared should 
have his costs, and thfly will ljumbly ad- 
vise His Majesty accordingly. 

Solicitors : Messrs, W. W. Box d; Co, 
for the Appellants. 

Solicitors : Messrs, T. L. Wilson d Co. 
for the Respondents. 

G. D. M. 


Mandal. 

PRIVT COUNCIL. 

[Appeal from Oudh.] 

Viscount Haldanba Nabindba Bahadur 
Lord Atkinson. Sinqh, Appellant, 

Sib John Edge. v. 

1921, ► The Oudh Oom- 

Heard, 9, May. meroial Bank, 

Judgment, Limited, Ftzabad, 

9, May. Respondent. 

Mortgage mit-^^Mortgagm^ st estate tahen over hy 
Court of Wards after prelimmary decree Decree 
absolute for sale passed against Court of Wards 
representing the mortgagor — Release of estate thcre~ 
after — Release not shown to have had retrospective 
operation — Refusal of Government to produce cor- 
respondence leading to release— Decree absolute if 
hound mortgagor, 

A preliminary decree was made in a suit 
for sale of mortgaged properties on 15tK 
June 1915, On 21st July 1915, the 
Court of Wards dexlared the mort- 
gagor a disqualified proprietor and 
assumed superintendence of his estate 
under United Provinces Act IV of 1912, 
On 21st February 1916, a decree absolute 
for sale was passed against the Court of 
Wards representing the mortgagor on the 
application of the mortgagee. On 12th 
September 1917 ^ the estate of the mort- 
gagor was released from the superinten- 
dence of the Court of Wards under an 
order of the Local Governmpit which was 
made under the direction of the Central 
Government for reasons of State. The 
correspondence which passed between the 
two Governments upon the matter was not 
produced and its production could not be 
compelled by Court: 

Held— T/iat prima facie, the Local 
Government acted within Us powers in 
putting the Court of Wards in charge of 
the mortgagor's estate and it could not be 
presumed until the contrary was shown 
that the order of release operated retros- 
pectively. 

That the Court in India was therefore 
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right in holding that the decree absolute 
bound the mortgagor. 

This was an appeal from the Court of 
?he Judicial Commissioner of Oudh. 

The facts of the case will appear from 
the judgment. 

Messrs. Upjohn, K. G. and J. M. Parikh 
for the Appellants. — On 31st October 1912, 
preKminai'y decree was passed for account 
and sale under the mortgage (under Or. 34, 
r. 4). This decree was subject of an appeal 
and was varied by order of 15th June 1915. 
This order of the appeal Court reduced 
the rate of interest. On 21st July 1915 
declaration was made by Court of Wards 
under Court of Wards Act, United Pro- 
vinces Act rV of 1912. On 17th January 
1916 application was made under r. 5, 
Or. 34 by bank for decree absolute. This 
was not served on Appellant but was 
served on Court of Wards. On 26th 
February 1916 decree absolute was made. 
This decree is the subject of appeal. It 
was not served. There are two reasons 
why the decree was not good. First, the 
declaration of Court of Wards was entirely 
discharged by an order of the Supreme 
Government of India. We were not 
allowed to adduce evidence under sec. 11 
of Act rV of 1912. Both Courts said it 
was irrelevent to consider the question. 
1 say, I was ‘bringing to the attention of 
the Court that the declaration of the 
Supreme Government had set aside the 
declaration of the Local Government. 
The exact date of the order of the Supreme 
Government is unknown to us, as we 
were not allowed to have this. It was 
done sometime before May 1915. The 
character of this is shewn by letter of 27th 
February 1915. Sec, 8, sub-sec. (1), cl. 
4 of the Court of Wards Act, sub-para, (o) 
proviso, “ no such declaration shall be 
made, > etc.” The order is illegal and 
ultra vires becayse the amount payable is 
less than 1/3 of the income. Again the 


amount payable to the bank was still sub 
judic& at the time of the order. 

Sec. 11 means only this ; If the Local 
Government makes an order, I cannot go 
to the Civil Courts, but must go to the 
superior Government. 

[Lord Haldane. — ^Let us see what 
the Courts say on this.] 

[Lord Atkinson. — ^You wish to shew 
that the Local Government had no jurisdic- 
tion. PriniA facie’ they have, and you have 
to prove your proposition.] 

Refers to sec. (12) d of the Act JV of 
1912. There was mis-rejection of evi- 
dence. When the bank took out its 
decree against the Ward it was proceed- 
ing against the Ward. Until the Court 
of Wards is got rid of only the Court of 
Wards could sue or be sued. 

Refers, to difference in the language in 
sec. 55 and sec. 59, where the action is 
brought against a man who later becomes 
sui juris. There is no provision that no' 
proceedings could be taken against him 
by sec. 55. My point is that proceedings 
taken should be against him and the 
Collector and not against either singly. 

Messrs. DeGruythcr and* Dube for the 
Respondents were not called on. 

Their Lordships’ Judgment was deli- 
vered by • 

Viscount Haldane, — The question on 
this appeal is whether the Respondents 
can enforce a decree made a good while 
ago in a suit for sale of certain mortgageil 
properties. The preliminary decree was 
made on the 15th June 1&15, on appeal to 
the Court of the Judicial Commissioner 
from a‘ decree, dated the 31st October 
1912, of the Subordinate Judge of Luck- 
now. A few days later, on the 21st July 
1915, the Court of Wards purported to 
declare the mortgagor a disqualified pro- 
prietor, and assumed superintendence of 
his estate under the United Provinces 
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Court of Wards Act (Act 4 of 1912). On 
a date wliich is variously stated, but ap- 
pears to have been the 21st February 
1910, the decree was made final. On the 
141.li June 1916, the mortgagor applied 
for the estate to be released and on the 
12th September 1917, the estate was re- 
leased from the superintendence of the 
Court of Wards under the direction of the 
Local Government, which had been set in 
motion and in some way directed to bring 
that about by the Central Government of 
India. 

The Appellant is now resisting the exe- 
cution of the decree, because, he says, the 
decree absolute is not binding on him, 
inasmuch as the Court of Wards had no 
jurisdiction to represent him in the pro- 
ceedings. 

The contention of the Respondents and 
the view taken by the Court below is that 
the action of the Court of Wards while its 
superintendence continued to exist was 
operative, and that it cannot be treated as 
having been a nullity ; it was good until 
set aside by the Local Government, acting 
on the directions of the Central Govern- 
ment of India. 

Their Lordships’ attention has been 
drawn to certain sections of the United 
Province!^ Court of Wards Act IV of 1912, 
to the effect that no declaration made by 
the Local Government* under sec. 8 or by 
the Court of Wards under sec. 10 is to be 
questioned in any Civil Court, and there 
are analogous provisions to those provid- 
ing for other cases which cover the kind of 
proceedings w'hich are before their Lord- 
ships. 

The material facts are these : As has 
been said, the preliminary decree for sale 
WfLs obtained on the 31st October 1912, 
the mortgage having been executed a long 
time previously, in 1894. The decree 
stood in substance, although it was modi- 
fie^^on appeal, and then there were rather 


complicated questions raised as to interest 
which were the subject of proceedings, 
and they are in form before their Lord- 
ships. But as to that the matter was dis- 
posed of in the course of the petition that 
was presented to the Board for a stay of 
execution. The result is that the ques- 
tion with regard to the interest is not now 
before their Lordships ; the only question 
that is before them being whether the 
Court of Wards validly represented the 
Appellant in the substantial proceedings 
in regard to the decree itself. 

On the 21st July 1915, the Court of 
Wards assumed superintendence of the 
estate of the Appellant. The Bank then 
applied for a decree absolute for sale 
against the Court of Wards, representing 
the Appellant, and it was made on the 
21st February 1916. Then there were 
arrangements made between the Court of 
Wards and the Bank for the postponement 
of the execution of the terms of the decree 
with which their Lordships are not con- 
cerned, and there were certain questions 
as to whether there should be - an appeal 
to the Privy Council from the decision in 
India as to the validity of the decree for 
sale, but the Court of Wards was unwill- 
ing to appeal to His Majesty in Council, 
and ultimately no appeal .was brought. 
Then by an order of the Local Govern- 
ment made on the 16th May 1917, under 
the order of the Government of India, the 
estate of the Appellant was directed to be 
released upon payment by him of the sum 
of Rs. 57,000. On the 29th June 1917, 
the mortgagor paid that sum and on the 
12th September 1917, his estate was, as 
already stated, released from the superin- 
tendence of the Court of Wards. On the 
3rd July 1917, the Bank made a second 
application for the execution of. the final 
decree of the 21st February 1916, by 
which it was declared that the mortgaged 
properties were to be sold, and the only 
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question before their Lordships is whether 
the decree absolute is one that was bind- 
ing on the Appellant, inasmuch as it was 
made against the Court of Wards, which 
it is now said had no jurisdiction to act. 
Their Lordships have not before them the 
terms of the order made by the Govern- 
ment of India, nor the correspondence 
which, took place between the Central 
Government and the Local Govcrninonf. 
For reasons of State, these documents are 
not produced and tlieii* ])roduc1ion cannol 
be compelled, hut there is no reason to 
infer that they would make the inattcr in 
any way difTerent from what it prima facie 
aj)poars to be. Tlie Tioeal Government 
put the Court of Wards in charge of tlie 
Appellant’s estate and primd facie lhat 
was within their powers. It contimied to 
bo under their control until the Local 
Government released it. It is not to be 
presumed, unless it is clearly ])roved by 
the Appellant, that the release operated 
retrospectively, so as lo invalidate all the 
multitudinous acis which must have been 
done while the Court of Wards was in 
superintendence. Their Lordships are, 
therefore, unable to take any view differ- 
ent from that taken by the Court below. 
In the Court below reference was made to 
the terms of the United Provinces Court 
of Wards Act of»19]2, and particulju’ly to 
secs. 8, 11 and 12, and to Chap. VTf, 
which contains secs. 58 to 60, all of which 
ix)int to what is a stringent provision thal 
no one is to investigate Ihe motives or re- 
view the discretion of the governing body 
which is being dealt with, or to queslion 
what it has done in the Courts. 

Without proof that the proceedings of 
the Court of Wards were a nullity, their 
Lordships are not in a position to look into 
the matters which have been sought to be 
discussed before them. It is enough to 
say that their Lordships agree with the 
judgment of the Cburt below, ‘ and they 


will therefore humbly advise His Majesty 
that this appeal be dismissed with costs. 

Solicitor : Mr. E. Delgado for the Ap- 
pellant. 

Solicitors : Messrs, T. L, Wilson d' Go, 
idt the Respondents. 

R. M. P. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Suit No. 926 of 1920. 

•Sanjir Chandra 
Rankin, J. Santa l 

1921, V. 

2*2, July. Santorh Kumar Lahiri 
. and ors. 

of (til nnreciuHTed leane — Lease 
and agree'inmt to loose— Indian Registration Act 
(XVI of 1908)^ secs. 2^ 17, Agreement fol- 
lowed hg possession, effect of— Doctrine of part 
performance, if applicable — Statute of Frauds — 
Transfer of Propertg Act (IV of 1882), sec, 107 — 
Suit ftyr specific performance— Estoppel against a 
statute, if available. 

An agreement io lease intended to 
operate as a present demise is a lease with- 
in the meaning of cl. (d) of sec. 17 of the 
Registralion Act, 1908, and as such is in- 
admissible in evidence in a suit for speci- 
fic performance of its terms, under sec, 49 
of the Act, if it is not registered evm 
though the tenant is in possession under 
the said agreement. 

Cases of part performance under sec, 4 
of the Slalute of Frauds have no applica- 
tion to those arising under sec. 49 of the 
Registration Act, 1908^ as the positions 
under the two Acts are quite different. 

The Plaintiff who was in^possession of 
certain premises under a previous tenancy 
expiring in December 1916, on the expiry 
of the said tenancy entered into negotia- 
tions for a further tenancy with the land- 
lords, the Mondol Defendants, the terms 
of which were reduced into writing. This 
document, dated 15th January 1917, 
which was unregistered, purported to be 

42 



330 


THE CXLCUTTA WEEKLY NOTES. 


[Voc. XXVI. 


San JIB Chandba Sanyatj v, Santo sh Kumar Lahibi. 


in form a memorandum of agreement but 
was intended to operate as a present de- 
mise of the said premises to the Plaintiff 
for five years from 1st January 1917 and 
was held to be a lease within the meaning 
of cl, (d) of sec, 17 of the Regislrafion 
Act, 1908, In May 1919 the Mondol De- 
fendants sold the said premises to the 
Lahiri Defendants who had full notice of 
the unregistered instrument of 15th Janu- 
ary 1917 and of its* terms. On the 29th 
May 1919, the Plaintiff was given notice 
by the Lahiri Defendants to quit by the 
30th June 1919 on the allegation that he 
was a monthly tenant. The Plaintiff 
brought a suit^ for the specific performance 
of the said agreement in terms of the un- 
registered document : 

Held — That the document, dated 15th 
January 1917, was not admissible in .■evi- 
dence in a suit for specific performance, 
under sec. 49 of the Hcgistralion Act , as 
it was not registered. 

Held, also — That as there was no other 
evidence before the douri of the terms of 
the said agreement , there could md he a 
decree for specific performance , 

Per Rankin, J. — “ If f admit the docu- 
ment at all it seems to me that T would be 
receiving it as evidence of a transaction 
affecting the property. If upon it-s true 
coidstiuction it is meant to taler effect as a 
present demise I cannot treat it as some- 
thing else or as evidence of a transaction 
different from this in nature and so avoid 
the statute. My opinion is that against 
the prohibition of the statute no estoppel 
avails and that there is nothing in Walsh 
V. Lonsdale (1) or the eases under the 
Statute of Frauds to cover the Plaintiff in 
this case.*' 

Rani Hemanta Kumari Debi v. Mtdna- 
PUR Zemindary Co., Ltd. (6) and Port 

(1) 21 ch. D. 9 (1882). 

(6) I. L. R. 47 Cal. 485 : •, c. 24 C. W, N, 177 
if. C.)(1919). 


Canning and Land Improvement Co., 
TjTd. V. Sm. Katyani Debi (11) relied on. 

Walsh v. Lonsdale (1), Bibi Jawaheb 
Kumari v. Chutterput Singh (2), Maddi- 
SON V. Aldbrson (3), Kedarnath V. 
Poorasundari (4), Sm. Baranashi Dassi 
V. Papat Vblji (6), Shyam Kishore v. 
Umesh Chandra (7), Muhammad Musa v. 
Aghor Kumar (8), Sarat Chandra v. 
Shyam Chand (9) and Puchha Lal v. 
Kunja Bbhari (10) referred to. 

Judgment of Rankin, J., dated the 22nd 
.Tilly 1921, passed in the exercise of the 
Ordinary Original Civil Jurisdiction. 

The facts of the case will appear fully 
from the judgment. 

Mr. Langford James (with him Mr, P. 
N. Chatterjee) for the Defendants. — A 
lease includes an agreement <o lease by 
see. 2 of the Registration Aci and this is 
so when the doenment is intended to 
create a present interest in the lanfl. 
Under sec. 40 such a document is inad- 
missible in a suit such as the present when 
specific performance of its terms is asked. 
No oral evidence of its terms is admis- 
sible as the terms wei'c reduced into writ- 
ing fsee sec. 92, Evidence Act). If oral 
evidence is admitted, sec. 49 is rendered 
nugatory. The fact that Plaintiff is in 
possession docs not alter the position. 
Doctrine of part performance has no ap- 
plication as there is no evidence before the 

(1) 21 Ch. D. 9(1882). 

■2‘ 2 r. L. .1. 343 (I00.*>1 

(3) L. U. 8 A. 0. 4^7 (1883). 

(4) 11 0. L. J. 548(1909). 

(5) 25 r. W. N. 220, 229 (1919). 

l7) 24 C. W. N. 463 : p. C. 81 0. L. J. 76 
(1919). 

(8) L. B. 42 I. A. 1 : s. c. T. L. B. 42 Cftl. 
801; 19 0. W.N. 260(1914). . 

(9) I. L. B. S9 Tal. 663 ; ». c. 16 0, L. J. 71 
(1912). 

(10) 18C. W. N. 446: f. c. 19 0. L. J. 2\^ 
(1913). 

(11) I. L. B. 47 Cal. 2fX> i s. c. 24 C. W. N. 869 
(P, 0.) C1919)p 
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Court as to what the agreement was. The 
Statute of Frauds does not render any evi- 
dence inadmissible but says that no judg- 
ment could he passed unless there is a 
written memorandum produced before 
judgment. In this case there is no other 
evidence of the terms of the agreement. 
Eefers to cases cited in the judgment. 

Mr.’H. D. Bose (with him Mr. A. K. 
Ghose) for the Plaintiff. — ^In this case 
the Plaintiff is in possession and the 
Lahiri Defendants purchased this pro- 
perty with knowledge that the Plaintiff 
was in possession under an agreement 
to lease for five years, that being so the De- 
fendants are bound by it and must recog- 
nise the Plaintiff’s right to be in posses- 
sion in terms of the agreement. Refers 
to Walsh V. Lonsdale ( 1) and other cases. 
Here the agreement is followed by posses- 
sion and so any defect in title has been 
cured by possession which amounts to part 
performance. The document is admis- 
sible to prove that there was an agreement 
to lease on such and such j;erms, though 
it may not be admissible as a lease. In 
any event the Defendants are estopped 
from raising the question as to the exist- 
ence of the agreement to lease inasmuch as 
they have admitted the agreement in their 
written statement. 

The Judgment of the Court was as 
follows : — 

Banein, J. — In July 1915 certain pro- 
prietors of a business called the “ Minerva 
Library*’ were in occupation of a shop- 
room at 54, College Street, Calcutta and 
by them the Plaintiff was put in posses- 
sion on his own belaalf of the shop and 
business. It appears that these parties 
were holding under an unregistered instru- 
ment of tenancy which purported to de- 
mise the premises for five years ending in 
December 1916. However, the Plaintiff 

(11 21 Oh. D. 9 (1882). 


and his predecessors occupied the pre- 
mises for the full period of five years, and 
at the expiry of this period Defendants 
Nos. 6 to 9, whom I will call the Mondol 
Defendants, were the landlords. The 
Plaintiff entered into negotiations with 
them for a further term and these nego- 
tiations resulted in a written instrument, 
dated 15th January 1917. This the Plain- 
tiff tenders in evidence but it is objected 
to by Counsel for Defendants Nos. 1 to 6 
(whom I will call the Laliiri Defendants) 
on the ground that it comes within sec. 
17 of the Eegistration A(;t (XVI of 1908) 
and is hit by sec. 49. Having regard to 
the issues in the case and the state of the 
decisions it seemed to me advisable to re- 
serve the question whether il\e document 
is admissible in evidence until the whole 
case was before me. 

Apart from the doenmeni there is not 
on the evidence proof of the terms of the 
intended tenancy. It is not open to me 
aj)art from the document to find any prior 
or independent oral agreement in January 
1917. In my opinion what took place 
between the Plaintiff and the Mondol De- 
fendants at that time was merely a treaty 
or negotiation for a further tenancy the 
terms of which were intended to be re- 
duced into writing and were conpluiled 
only in that form. The document ten-* 
dered purports to be in form a memoran*^ 
dum of agreement but in its operative 
clauses it uses the language of a present 
demise. From its terms and from the 
admitted circumstances I think it clear 
that it was intended to operate as a pre- 
sent demise to tlie Plaintiff’ for five years 
from 1st January 1917 and I must hold it 
to be a lease within the meaning of cl. (d) 
of sec. 17 of the Eegistration Act. One of 
its provisions is this : — “ And be it known 
hereby that if Ihc lessojs Ij'ansfer this 
house by sale before this term of five years 
then a notice will have to be given to me 
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six mouths beforehand and the' salami 
money which is paid for a period of five 
yeiirs will have to be returned to me pro- 
fwrtionately taking into consideration the 
number of months before the expiry of 
which the house is sold.” Considerable 
time and space might be occupied in 
setting out the various possible Jneanings 
of this clause, but I do not tliink it can 
be contended nor was it contended before 
me, that it prevents the document from 
being a “ lease ” for a term exceeding one 
year. It is therefore within sec. 49 of the 
Act. 

The Plaintiff continued liis occupation 
thereunder without interference or dis- 
pute until May of 3919. In that montli 
the Mondol Defendants sold the property 
to the Lahiri Defendants. M'hc convey- 
ance dated 28th May li)19 is in evidence. 
The Lahiri Defendants had full notice of 
the unregistei'ed instniment of 15tli 
January 1917 and of its terms. Xeithcr 
they nor the Mondol Defendants gave any 
notice whatsoever to the Plaintiff prior to 
the transfer, but on the 28th May the 
Plaintiff was given notice (Ex. No. I) 
that the transfer had been made, and on 
the next day, 29th May J919, he was given 
notice to quit by the 3Uth June on the 
allegation that he w'as a monthly tenant 
(Ex. No. 2). It is clear to me that the 
advisers of both sets of Defendants were 
of opinion that the unregistered document 
of 16th January 1917 was one under 
which the Plaintiff could maintain no 
rights. Acting somewhat brutally upon 
this view they were faced with the ques- 
tion of returning paid of the Its. 5U0 
which the Plaintiff hud paid as salami. 
They solved the difficulty in this way, 
namely, Es. 250 were paid by the Mondol 
Defendants to the Lahiri Defendants on 
an oral agreement between them that the 
latter would pay to the Plaintiff' when he 
vacated the premises a proportion of the 


original salami commensurate with the 
period that should then remain unexpired 
of the five years. The Plaintiff has alleg- 
ed that between the two sets of Defend- 
ants there was at this time an agreement, 
of which he was informed, that the Lahiri 
Defendants would allow him to remain for 
the rest of the five years. In my opinion 
there was no such agreement And the 
Plaintiff was i not so informed. The 
Plaintiff alleges also that the Lahiri De- 
fendants received the sum of Es. 250 on 
the footing that the whole of it was to be 
paid by them to him independently of the 
date at which he might give up possession. 
"Whether or not this be the Plaintiff’s right 
as between him.self and the Mondol De- 
fendants on a true construction of the in- 
strument of ]5th .January J917, 1 am of 
opinion that no such ajTangeiuent was 
made between tlic two sets of Defendants 
at the time of the transfer. 

On the 9th .June 1919, the Plaintiff in 
rejdy to the notice to <piit wrole referring 
to tliis stiijulation for six montlis’ notice 
and asking for even longer notice. On 
the same day the Lahiri Defendants 
brought a suit for ejectment against him 
in the Small Cause Court, which has no 
jurisdiction to decree specific perform- 
ance. The suit was decided on 12th Sep- 
tember 1919 and resulted in a decree for 
ejectment but the Plaintiff was given time 
by the decree until the 20th May 1920 to 
vacate the premises. The Plaintiff waited 
until the 12th May 1920 and then filed the 
present suit. 

The first question I think is one which 
was not argued before me, namely, whe- 
ther on a true construction of the clause 
which I have quoted from the document 
of 15th January 1917 the Plaintiff was 
entitled to specific performance on the 12th 
May 1920. The Plaintiff has not at any 
time been given a potice to vacate in six 
mouths. Nor was he given a notice of 
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intention to- sell six months before the 
sale. In September 1919 the Small 
Cause Court gave him more than six 
months in which to vacate but this, was 
on the footing that he had no rights under 
the document of 15th January 1917. The 
Plaintiff on the 12th May 1920 had had 
more than six months* notice of the sale. 
I read the clause in question as one giving 
to the landlords a right to determine the 
tenancy. The exercise of such a right is 
a matter atrictissimi juris and though the 
Lahiri Defendants have shown every dis- 
position to bo as inconsiderate to the 
Plaintiff as possible and have met with 
but small success I cannot see that tlje 
Plaintiff’s tenancy, if he can claim a ten- 
ancy under the document, has been validly 
determined by virtue of (he clause. 

Coming therefore to the question whe- 
ther the iUaintilT can get specilic perform- 
ance of the terms of the unregistered 
document, I find the matter complicated 
by the state of the pleadings. The Plain- 
tiff pleads ‘*a fresh agreement” without 
stating that it was * in writing. The 
.Lahii’i Defendants instead of applying for 
particulars or saying that they do not ad- 
mit the alleged agreement and will rely 
on sec. 49 of the Eegistration Act, plead 
that they admit that on 15th January 1917 
the Plaintiff in writing entered into an 
agreement .... purporting to create a 
demise for a period of five years . . . and 
so on, setting out their version of the 
document. On this Plaintiff's Counsel 
naturally contends that where there is ad- 
mission there is no need of evidence and 
that cl. (c) of sec. 49 is thus got over. I 
cannot give effect to this contention, how- 
ever, because in the circumstances and 
taking the written statement as a whole 
(see para. 6 thereof) the Plaintiff’s ad- 
visers cannot at any lime liave been in 
doubt that thpse Defendants in. this suit 
as in the Small Cause Court were relying 


upon the provisions of sec. 49. Although 
I do not regard them as fit objects of any 
special sympathy, I would, if necessary, 
lather allow them to amend than allow the 
rights of the parties to depend upon the 
comparative skill of their advisers in the 
lost art of pleading. In any case cl. (c) 
of sec. 49 would remain. 

In the result therefore and to my regret 
I must endeavour to apply the Eegistration 
Act to this case ‘and must decide whether 
it is any answer to the Plaintiff. The 
suit is one for specific performance of an 
agreement to lease which agreement is by 
secs. 3 and 17 (1) (d) brought within sec. 
49. The special feature of the case is that 
unless the document is admissible in evi- 
dence the Plaintiff although he has been 
in possession cannot and does not pretend 
to prove tlie length of time for which he 
Avas to hold or the conditions upon which 
his tenancy was deterjninable. 

Now the Legislature in the Eegistra- 
tion Act has made such provision as it was 
minded to allow for preventing sec. 49 
taking effect upon documents which merely 
create a right to obtain another document 
as the substantive transfer or upon agree- 
ments to lease which are not intended to 
confer an immediate interest. Moreover 
oral agreements for leases are allowed by 
the law. If any such conclifded agree- 
ment, written or oral is not followed 
by any more formal or effective transfer, 
or .is only followed by the execution of a 
document which comes within sec. 49, 
there would seem to be no difficulty in such 
statutory provisions as* that contained in 
sec, 107 of the Transfer of Property Act 
in the way of applying the rule in Walsh 
V. Lonsdale (1) and Bibi Jawaher Kumari 
V. Chuiterput Singh (2) by granting a 
decree for specific performance of the ori- 
ginal agreement. But a serious difficulty 

(1) 21 Gh. D. 9 (18S2). 

(2) 2 C. L. J. 348 (1906); 
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arises if it is said that in cases where there 
has been entry and possession, the docu- 
ment hit by sec. 49 can be treated as a 
document of a nature not within the sec- 
tion, or as evidence of an oral agreement 
to the same effect as its terms. Walsh 
V. Lonsdale (1) has no bearing on this 
question. It merely decided that when a 
valid agreement is proved and }x>sses8ion 
is shown to have been taken under it and 
the agreement is such that specific per- 
formance can be given in the suit, then 
the parties will be treated exactly as 
though the title had been perfected frojn 
the commencement. But proper jnoof of 
a valid agreement is the very first condi- 
tion. In the same way I cannot profess 
to see how the cases on ))art performance 
under sec. 4 of the Statute of Brands — 
cases of which Maddisonv. Aldcrsoii (3) is 
the chief — can have any application under 
sec. 49 of the Eegist ration Act. The 
Statute of Frauds makes nothing inad- 
nussible in evidence. It makes no oral 
agreement and no written agreement in- 
valid as affecting property or otherwise. 
Its provision is that no party to a contract 
or sale of lands shall be charged upon — i.e, , 
nha)] suffer judgment for the enforcement 
of — such contract unless either at the time 
of the contract or at any time before suit- 
lie or his agent has authenticated by signa- 
ture a written statement of the terms. A 
casual letter to a; third party written the 
day before suit may satisfy the statute. 
The object of the Statute of Frauds is 
neither revenue ^ nor registration : it is 
simply to lake away temptation to perjury 
in Courts of Justice by enacting what in a 
large sense may be called “ evideutia. rei.” 
liord Selborne’s reasoning in Maddison v. 
Al^erson (3) may be jiut in four proposi- 
tions : — 

(1) “ The contract is not a nullity, there 

(1) 21 Oh. D. 9 (1882). 

* (8) Ii. E. 8 A. C. «7 (1888). 


is nothing in the statute to estop any 
Court from enquiring into and taking 
notice of the truth of the facts.” 

(2) “ When the statute says that no 
action is to be brought to charge any per- 
son on a contract concerning land it has 
in view the simple case in which he is 
charged upon the contract only and not 
that in which there were equities resulting 
from res gestae subsequent to and arising 
out of the contract.” 

(3) ” So long as the connection of these 
ren gestae with the alleged contract does 
not depend upon mere parol testimony, 
but is reasonably to be inferred from the 
res gestae themselves, justice seems to 
require some limitation of the scope of the 
statute.” 

(4) “ The acknowledged possession of a 
stranger in the land of another is not ex- 
plicable, except on the supposition of an 
agreement, and has therefore constantly 
been received as evidence of an antecedent 
contract and as snfScienl to authorise an 
enquiry into the tprms.” 

It may be argued that the second of 
these four propositions has some aqalogy 
to the moaning of the phrase ” affecting 
the property” : but in all other respects 
the position under sec. 49 of the Eegistra- 
tion is as different as possible from that 
under the Statute of Frauds. 

In Kedamath v. Poorasundari (4), 
Fletcher, J., held that notwithstanding 
secs. 3, 17 and 49 of the Begistration Act 
an unregistered kahuliyat w'as admissible 
in evidence for the purpose of proving the 
oral agreement sought to be specifically 
enforced. In Sm, Baranashi Dassi v. 
Paiiat Velji Rajdoo (5), Woodroffe, J., put 
two quesGbns and left both questions 
open. ‘‘It by no means follows that an 
agreement to lease, that is an obligation to 
transfer, is a transaction affecting the pro- 

(4) 11 0. Ii. J. 648 (1909<r 
(6) 86 0, W. N. 280, 829 (1919). 
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perty. Nor is it necessary to determine 
whether an unregistered document void as 
a lease may be used to establish an agree- 
ment to lease.” Shortly afterwards the 
Privy Council in Rani Hemanta Kumari 
Debi V. Midnapur Zemindari Go., Ltd, 

(6) had before them a suit for specific per- 
formance of an agreement to grant jote 
settlement of certain lands. Their Lord- 
ships expressly held as I understand the 
decision that if the agreement in that case 
had been intended as creating a present 
and immediate interest in the lands so as 
to be an "agreement to lease ” within 
sec. .3 and therefore a " lease ” within sec. 
17 (I) (d), the document could not have 
been received in evidence. I collect- from 
this case the further ruling that the same 
result would arise in (lie case of a docu- 
ment falling within sec. 17 (1) (b) unless 
it was saved by one or oilier of the excep- 
I ions mentioned in sub-sec. 2 of sec. 17. 

Tn ' no one of the three cases already 
cited had the Plaintiffs been let into pos- 
session, but it seems to me that the Privy 
Council case would exactly cover the case 
before me unless the fact of the Plaintiff’s 
entry and possession makes a difference 
in the application of cl. (c) of sec. 49. 

What then is the effect of possession 
under a document hit by sec. 49? Is the 
document evidence in a suit for specific 
performance of its provisions? Is it evi- 
dence of an oral agreement leading up to 
it ? Can a decree be made for specific per- 
formance of its terms? 

In Shyam Kishore v. Umesh Chandra 

(7) , it was said by Mookerjee, J. “ It is 
well settled, as the^result of a long series 
of decisions in this Court that when in 
pursuance of an agreement to transfer 
property the intended transferee has taken 

(6) I. L. B. 47 Cal. 486 ; i. c. 24 0. VT. K. 177 
(P. 0.) 11919). 

(7) 24 0.W.;S1. 468: •. c. 81 0. L. S. 75 

(1919). 


possession though the requisite legal 
documents had not been executed and re- 
gistered, the position is the same as if the 
documents had been executed provided 
specific performance can be obtained 
between the parties to the agreement in 
the same Court and at the same time as 
the subsequent legal question falls to be 
determined .... These decisions sore 
based on the well-known doctrine of 
equity enunciated in Walsh v. Lonsdale 
(1), that under certain circumstances, 
equity regards that as done which should 
have been done. Tho result attained in 
these cases was reached by the Judicial 
Committee in the case of Muhammad 
Musa V. Aghor Kumar (8) by the applica- 
tion of the doctrine of part performance 
enunciated in Maddison v. Alderson (3).” 
T'he passage cited and other passages in 
the judgment refer to an " agreement to 
transfer property ” and there is some re- 
ference also (p. 77) to ‘ ‘ the contract of 
sale ” but I cannot find from the report , 
which consists only of Ihe judgment, any 
facta other than these, that on 9th June 
1906, the auction-purchaser executed a 
conveyance of the property* to one of the 
mortgagors, that this conveyance was not 
registered as required by law, but the ori- 
ginal owners (mortgagors) continue in 
occupation. • 

On examining the line of decisions re- 
ferred to, I find that in Btbi Jawaher 
Kumari v. Ghutterput Singh (2),. there 
was no difficulty in proving the agreement. 
In 1910, Fletcher, J., followed this case 
amd applied the rule in Walsh v. Lonsdale 
(1) to .protect Defendants who were in pos- 
session under purely verbal agreements. 
To an objection that Defendants were in 

(1) 21 Oh. D. 9 (1889). 

(2) 2C.L.J. 343(1906). 

(3) L. B. S A. 0. 467 (1883). 

(8) L. B. 48 I. A. 1 : B. c. I. Ii. B. 42 CaJ. 

801 : 19 0. W.«. 860:(U14). 
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possession under verbal leases ; that these 
were void by sec. 107 of the Transfer of 
Proper fy Act ; he replied that even so they 
might be specifically enforced as agree- 
ments on the analogy of English cases 
under 8 and 9 Vic., c. 106. In Sarat 
Chandra v. Shyam Ghand (9), an agree- 
ment to recognise the Defendant as Plain- 
tiff’s tenant at a certain rent was made in 
writing by way of settling a suit about 
other property. It was included in the 
consent decree. Subsequently Plaintiff 
sued for the rent agreed on. The Court 
held that the decree must be ignored but 
that the petition of compromise though as 
a lease hit by cl. (d) of sec. 17 of the Ee- 
gistration Act was “ admissible as indicat- 
ing the existence of an oral agreement to 
grant the lease.” In Puchha Lai v. 
Kunja Behari (10), the only facts appear- 
ing are that an owner of lands executed 
an unregistered kobala to A who paid the 
purchase money and entered into posses- 
sion. The owner in the next year sold 
the lands to the Plaintiff who knew' of the 
previous transaction. Jenkins. C. J., 
says : “So we have the position that the 
Defendant first party was in possession of 
the lands under a contract of sale ’ ’ and 
the rule in Walsh v. Lonsdale (1) was ap- 
plied. 

In a recent case before the Privy Coun- 
cil [Port Canning and Land Improve- 
ment Go., Ltd. V. ^m. Katyani Debi 
(11)], the Plaintiff sued for enhancement 
of rent. The Defendants or their prede- 
cessors had gone into possession of the 
lands under a ihemorandum of agreement 
and on this account it was held by their 
Lordships that the document was a lease 
(1) 31 Oh. D. 9 (1883). 

(9) I. L. R. 89 Oal. 668 : 8. o. 16 C. L. J. 71 
<1913). 

(10) 18 0. W. S'. 446 ; 8 . 0. 19 0. L. J. 218 
(1918). 

(11) I. L. B. 47 Oal. 380 : 8 , 0. 24 0. W. N. 869 
(P. 0.) (1919). 


within sec. 17 (I) (d) of the Eegistration 
Act. The question in issue was the 
nature of the tenancy : whether the rent 
was liable to enhancement or not. The 
decision as to the document was ; “ Being 
unregistered, it is inadmissible in evidence 
and no effect can be given to it.” The 
nature of the teriancy was decided on 
other evidence. 

It is certainly true that no question of 
specific performance arose in that case or 
w’as discussed at any stage so far as it 
appears. But this decision makes ii 
extraordinai’ily dilBcuK to suppose that 
jwssession taken under a document cau 
make any difference to ils admissibility. 

I come last to the case of Mahomed Musa 
v. Aghor Kumar Ganguli ( 8 ). In 1873 a 
suit to enforce a mortgage was compro- 
mised on the terms that the encumbered 
properties should be divided up between 
the mortgagor and two sets of mortgagees 
in a cei’tain manner, the mortgagees re- 
leasing their security and the mortgagor 
agreeing to execute deeds of transfer to 
give effect to the ari’angemenl. A razi- 
nama recording the arrangement was filed 
in Court but was not stamped or register- 
ed : the decree of the Court did not recite 
the document but simply “ordered that 
the suit be decided in pursuance of the 
razinama.” No convo 3 'auc 6 was made by 
the mortgagor as promised but by the law 
of India as it then stood no written con- 
veyance was necessary. The parties for 
years acted on the compromise and dealt 
with their own shares thereunder ns their 
own. Thirty or forty years afterwiirds 
representatives of the mortgagor sued the 
representatives of the mortgagees for le- 
demption of the original mortgage. The 
Defendants were met with an objection 
that the razinama was not registered and 
the decree did not recite it. To this they 

(8) L. B. 43 I. A; 1 : 8. C. I. L. B. 43 Oal. 

SOlj 19 O. W. N. M 11914). 



VoL. XX VI.] THE CALCUTTA WEEKLY NOTES. 337 

SAN.1ID Chandra SANYAh v. Santosij IvD.ifAR Lahirt: 


replied that there w«as an oral agreement. 
There was on the record ample other evi- 
dence of the agreement which in tlie pi'o- 
vious suit had been put before llio C*ourt 
in the form of the razinama. Tlie (pies- 
tion being whether an equity to redeem 
still remained with the Plaintiffs, their 
Jjordships, having given more than one 
answer in the negative, go on to say that 
“ even although the razinama and the de- 
cree taken together were considered to be 
defective or inchoate as elements making 
up a final and validly concluded agreement 
for the extinction of the equity of redemp- 
tion the actings of the parties have been 
such as to supply all such defects.” And 
their Lordships proceed to refer to Maddi- 
ftou V. Alderson (3) and to passages from 
Bell’s commentaries which had been oiled 
by Lord Selborne in that case. It was 
certainly argued that the rapAnama couhl 
not be put in evidence but Ibis is nowher-' 
upheld in the judgment. In anv case 
the judgment is in no part embarrassed l>\ 
the contingency that the flocumont could 
not be looked at and there is no discussion 
of the 49th section of the Registration Act 
(VIII of 1871), I am inclined to think that 
the hypothesis as to the razinama and de- 
cree being defective or inchoate had refer- 
ence to the fact ihat the arrangement itself 
provided expressly for a formal transfer 
and to the contention that a mortgage 
could not be modified or the e(]uity effec- 
tively released save by a formal transfer. 
The passages from Bell’s commentaries 
cited by Lord Selborne in Maddison v. 
Alderson (3) were again referred to by 
their Lordships of the Judicial Committee 
in Lakshmi Venhayyamma Hao v. Nara- 
aimha Appa Bao (12) in similar language. 
The meaning of ‘ ‘ inchoate or incom- 
plete ” is made plainer. The words are 

L.R. 8 A. 0.467(1883). 

(12) 1. L. R. 39 Mail.|5n9, 525 : s. c. 20 0. W. 

N. 1054 (P. 0.) (1916). 


used as descriptive of a case where a condi- 
tional offer made is not shown to have been 
accepted in terms but performance of the 
condition is to the knowledge of the party 
offering made upon the footing of his 
proposal. 

In my opinion the decisions of the 
Judicial Committee in the case of 
Rani Hemanta Kumari Debi v. Midnapur 
Zemindari Co., Ltd, (6) and Port Canning 
and Land Improvement Go., Ltd. v. Sm. 
Katyani Debi (11) make it impossible for 
me to hold that the agreement in this 
case can be put in evidence or that its 
terms can be specifically enforced. If I 
admit the document at all it seems to me 
that I would be receiving it as evidence 
of a transaction affecting the property. 
If upon its true construction it is meant 
to take effect as a present demise I can- 
not treat it as something else or as evi- 
dence of a transaction different from this 
in nature and so avoid the statute. My* 
opinion is that against the prohibition of 
the statute no estoppel avails and that 
there is nothing in Walsh v. Lonsdale (1) 
or the cases under the Statute of Frauds 
to cover the Plaintiff in this case. 

As regards the claim for a refund of the 
balance of the salami, if I am right as to 
the agreement which was made between 
the two sets of Defendants in May 1919, 
I cannot see that the Plaintiff has any 
present right on the facts to recover 
against the Lahiri Defendants. As 
against the Mondol Defendants I think 
that the non-registration of* the document 
will not stand in his way in an action for 
money had and received to his use. The 
question is whether he is entitled to 
Rs. 260 as the proportionate part due to 

(1) 21 Oh. D. 9 (1882). 

(6) I. L. R. 47 Oal. 486 : S. 0. 24 C. W. N. .177 
(P. 0.) (1919). 

ai) I. L. R. 47 Oal. 280 : s. c. 24 0. W. N- 86j9 
{V. a.) (1919). 
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him at the time the house was sold or whe- 
ther on vacating the premises he will 
become entitled to a refund of a part pro- 
portionate to the time by which his* occu- 
pation will fall short of five years. If the 
latter be the true position then at llie date 
of this suit he had no cause of aciion. I 
think the language of the document of 
15th January 1917 is in favour of the for- 
mer alternative and as between the Plain- 
tiif and the Mondol Defendants I see no 
reason why his precarious possession main, 
tained in spite of the Lahiri Defendants 
and after the iNIondol Defendants had 
ceased to be the landlords should be re- 
garded as a reason why the ^Mondol De- 
fendants can retain the salami which was 
apportionable from the beginning. I give 
judgment against the Mondol Defendants 
for Rs. 250 with one-third of the costs of 
suit. T must leave them to take such 
steps as they may be advised to adjust 
matters with the Tjahiri Defendants. In 
the result, ihe Ijahiri Defendants are suc- 
cessful and I cannot ilial. iheiv. is 
sufficieni. judicial resjion (oi* refusing to 
ihem lh(?ir cost s. 

Messrs, Duti and .Sc//, Solicirois for the 
riaintifl\ 

Messrs, Dey and Kshrtnja, Solicitors 
for the Defendants. 

M. N. K. 

ft 

[CIVIL APPELLATE JURISDICTION.] 
Appeal fbou Appellate Older 
No. 236 or 1P20. 

» 1 Chowdhdrt Aj.odhta 

Nath Pahaby, Decree- 
Mookbbjeb, J. holder, Appcllsmt., 
Pantoh, J. V. 

1921, Cbowohdry SniN'TH 

2.% July. Chandra Pah ary, 

J ndgment-d.'btor, 
Respondent. 

Limitation— Execution, application for— Objection 
*on the ground that decree hod been tatiefied tmt of 


Court— Objection and application both disinieeed for 
default Suh’fquent apjiication for execution, if in 
CfnUinuqtittn of prpAnous application 

A decree-holder after applying for exe- 
cution filed processes and proccss-fees as 
directed by the Court, Thereafter the 
judgment-debtor objected to the issue of 
e,vccution on the allegation that the de- 
cree had been satisfied out of Court, On 
a subsequent date on which both the dp- 
j)lication for execution and the objection 
had been fixed for hearing, the latter, case 
teas dismissed for default, and the Court 
recorded the further order: ''the decree- 
holder has no objection to his case being 
dismissed provided he gets his costs. 
The execution case is dismissed for de- 
fault, The decree-holder will gel his 
costs ” : 

Held — That the order dismissing the 
execution case must be treated as equiva- 
lent to an order for striking off the case 
or removing it from the file for the con- 
venicnce of the Court; and a subsequent 
applicatkm for execution made more ihan 
ihree years after the date of the first uppli- 
ratiou was therefore lo he regarded as one 
in continuation or revival of the previous 
application. 

This was an appeal against the order of 
M, Yusuf, Esq., Disirici Judge of Zillah 
]\Iidnapore, dated the 31st of March 1920, 
affirming the order of Babu Bistupada 
Hay, Munsif, 3rd. Court at Contai, dated 
the I6th of January 1920. 

A])pellant applied for the execution of 
a decree, dated the 26th June 1915, on 
the 24th June 1916. On the 5th 
August 1916 the Judgment-debtor Re- 
spondent objected to the issue of exe- 
cution on the allegation that the decree 
had boon satisfied out of Court. The ob- 
jection case was dismissed for default on 
9th December 1916 and on the same day 
the Court recorded the following order 
in respect of the execution case: *'The 
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pleader for the decree-holder has no ob- 
jection to his case being dismissed pro- 
vided he gets his costs. Tlie execution 
case is dismissed for default. The decree- 
holder will get his costs.” The present 
application for execution by Appellant was 
made on 27th November i919. Both the 
lower Courts were of opinion that the pre- 
sent-application was barred. 

Babus Karunamoy Bose and Bimala 
Gharan Deh for the Appellant. 

Babu Phanindra Nath Das for the Be- 
spoQ^ent. 

The Judgment op the Court was as 
follows : — 

This is an appeal by the decree-holder 
against an order of dismissal made on an 
application for execution of a- decree. 
The decree was made by consent of 
parties on the 26th June 1915. The first 
application for execution was made pn the 
24th June 1916. Thereupon a writ of 
attachment was issued. The xvrit was re- 
turned unserved and on the 4th August 
1916 the Court directed a fresh attachment 
to issue in the following terms : ” The 
decree-holder is to file process and process- 
fees within five days.” This order was 
carried out. But on the very next day, 
the judgment-debtor filed a petition under 
Or. 21, r. 2 of "the Code of Civil Procedure 
to the effect that the decree had been 
satisfied out of Court and consequently no 
execution could issue on the basis thereof. 
This objection was numbered as a sepa- 
rate case. The two cases were adjourned 
from time to time and on the 9th Decem- 
ber 1916 the objection case as well as the 
execution case came up for consideration. 
The objector applied for further time but 
the Court refused adjournment on the 
ground that the case was already very old. 
The pleader for the objector thereupon 
stated that he had no further instructions. 
The objectioD ot^se was consequently dis* 
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missed for default. We find thereafter 
the following entry in the order sheet. 
” The pleader for the decree-holder has no 
objection to his case being dismissed pro- 
vided he gets his costs. The execution 
case is dismissed for default. The de- 
cree-holder will get his costs.” Sub- 
sequently, on the 27th November 1919 the 
present application was made. The 
judgment-debtor objected that the appli- 
cation w'as barred by limitation inasmuch 
as it bad been presented more than three 
years after the 24th June 1916, when the 
previous application for execution had 
been made. We are of opinion that this 
contention should have been treated as 
unsustainable. It is plain that the execu- 
tion proceedings which had been initiated 
on the 24th June 191.6 had been suspend- 
ed by reason of the objection by the judg- 
ment-debtor. During the period the ob- 
jection remained under consideration of 
the Court, execution could not obviously 
proceed. As soon as the objection watf 
abandoned on the 9th December 1916, it 
became the duty of the Court to proceed 
with the application for execution. The 
decree-holder had done everything that he 
was required to do to enable the Court to 
proceed with the case. He had filed pro- 
cesses and had paid process-fees as direct- 
ed on the 4th August 1916. The order 
for dismissal made on the 9th December 
1916 must accordingly be treated as equi- 
valent to an order for striking off the case 
or removing it from the file for the con- 
venience of the Court. [Kishen Lai 
V. Charat Singh (1), Puddomonee v. 
Muthoora Nath (2), Peary Lai v, Chandi 
Gharan (3), Daud AU v. Ham Prasad (4) 
and Yakub Alt v. Durga Prasad (5)1. In 

(1) I. L. R. S3 All. 114 (1900). 

(2) 12 B. li. R. 411 (1874). 

i3) 11 0. W. N. 168(1906). 

(4) 1. li. R. 37 All. 642 (1916). 

(6) I. li. R. 37 All. 618 (1915). 
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these circumstiinces, the principle appli- 
cable is that stated in the case of Madhah- 
mani Dasi v. Lambert (6). “ An applica- 

tion for execution of a decree may be 
treated as one in continuation or revival 
of a previous application, similar in scope 
and character, the consideration of which 
has been interrupted by the intervention 
of objection and claim subsequently 
proved to be groundless or has been sus- 
pended by reason of an injunction or like 
obstruction.*’ In support of this view, 
reliance may be placed on the decision of 
the Judicial Committee in Qmmaruddin 
Ahmed v. Jawahir Lai (7), which has 
been recently applied in Rameshwar 
Singh v. Homeswar Singh (8). 

We are of opinion, therefore that this 
appeal must be allowed. The order of 
the lower Appellate Court is set aside and 
the case is sent back to the Court of first 
instance in order that the execution may 
proceed. 

, The decree-holder \vill get his costs 
throughout. We assess the liearing-fee in 
this Court at one gold inohur. 

Appeal allowed; 

H. D. C., Ca^G remanded. 


ICIVIL APPELLATB JURISDICTION.] 
Appeals from Appellate Decrees 
Nos. 1794 AND 1 805 of 1917. 
OUATTBBJEA, J. 

Panton, J. 

1920, 

Heard, 

11, February. 

Judgment, , 

13, February. 

ContribiUion mit-^Co^sharer^s right to be re- 
imbursed when money realised by creditor by cowcive 


Gopenath Moonsht, 
Plaintiff, Appellant, 

V. 

Chandranath Moonshi 
and anr., Defendants, 
Respondents. 


(6) I. L. R. 37 Cal. 796 : s. o. 16 C. W. N. 337 
(1910). 

t7) L. R. 32 I. A. 102 : s. C. I. L. R. 27 AU. 

334; 9 C. W. N. 601 (1906). 

(S) L. R. 48 LA 1*7 : s. c. 26 C. W. N- 
337 (1920). 


process -^Limitation Act (IX of WOS)^ Arts, 61^ .99 
1*20— Time from which limitatio'ii runs. 

The Plaintiff and the Defendants were 
owners of five different joles. In execu- 
tion of one of the decrees obtained by the 
landlord in respect of the five jotes one of 
the jotes was put up to sale and purchased 
bij the Plaintiff. The landlord took out 
the amount of his dues in respect of that 
jote out of the sale proceeds and in respect 
of the other jotes he attached the balance 
and ultimately withdrew it. The sale of 
the first jote was set aside, but the Plaintiff 
failed to obtain restitution of the sale pro- 
ceeds. The Plaintiff thereupon sued the 
Defendants for contribution : 

Held — Thai the joint liability of the 
Plaintiff and the Defendants havifig been 
discharged by the money of the former 
there was no doubt that the Defendants 
obtained the benefit of the same. 

That although under sec. ITS of the 
Bengal Tenancy AcL^ the Plaintiff being 
one of the judgment-dcblors could not pur- 
chase at the sale, the Plaintiff and the De- 
fendant having bid for the jote and the 
Plaintiff*s bid having been accepted the 
purchase by the Plaintiff was not void but 
only voidable. In any case after the sale 
was set aside the money deposited became 
the money of the Plaintiff alone and 
should be treated as havhtg been lawfully 
paid or appropriated in payment of the 
decree for rent. 

That so far as the right of contribution 
against co-sharers is concerned it does 
not matter whether the money is actually 
handed over by the party seeking contribu- 
tion or is realised^ from him by coercive 
process by the creditor. In either case the 
right to contribution arises from the fact 
that, one of the co-sharers has paid in ex- 
cess of his share and the joint liability of 
all the co-sharers has been discharged. 

That the Sint was .not barred under 
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Arts. 61 or 99 of the Limitation Act, 
having been brought within three years 
of the setting aside of the sale or under 
Art. 120, having been brot^ght within six 
years of the date of payment. 

These were appeals preferred on the 2l8t 
August 3917, against a decree of Babu 
Bepin Chandra Chatter jee, Subordinate 
Judge of Zillah Jessore, dated the 20th 
June 1917, reversing a decree of Babu 
Bankn Behary Ohatterji, Munsif at 
JMagura, dated the 30th June 1936. 

The facts of the case will appear from 
the jitdgment. 

Babus Ram Chandra Majumdar and 
Bhudhar Haidar for the Appellant. 

Dr. D. N. Mitra and Babu Satish Chan- 
dra Singh for the Itespoudent. 

The JUDOAIKNT OK 11113 C'OUK'I’ WUs US 
follows : — 

These two appeals arise out of two sails 
for contribution. The J-*laintiff and the 
Defendants are owners of five different 
■joics. The landlord obtained decrees for 
rent in respect of these, five jotes. In 
execution of one of these decrees one of the 
jotes was put up to sale on the 29th 
March 1909 and was purchased ostensibly 
by Defendant No. 4 but really for the 
Plaintiff for Es. 1,600. The sale was con- 
firmed on the^ 7th November 1909. On 
the 2nd March 1911 the landlord took out 
Ks. 664-14 as. 9 pies out of the sale pro- 
ceeds in satisfaction of his decree for rent 
in respect of that jote. In execution of 
the decrees obtained by the landlord in 
respect of the four other jotes, the land- 
lord attached the balance of the sale pro- 
ceeds and withdrew a sum of Bs. 963-3 as. 
9 pies on the 24th February 1912. The 
sale of the first jote, hoveever, was set 
aside on the 9th December 1912. The 
Plaintiff, thereupon, attempted to get a 
refund, of the amount realised, from the 
landlord but failed, as he was one of the 


judgment-debtors. The Plaintiff then 
brought these suits for contribution against 
Defendants Nos. 1 and 2. No relief was 
claimed against Defendant No. 3 as he 
agreed to pay his shajre amicably to the 
Plaintiff. The Court of first instance 
found that the Defendants were benefited 
by the payments or rather by the satisfac- 
tion of the decrees, and gave a decree to 
the Plaintiff. That decree was set aside 
by the learned Subordinate Judge on ap- 
peal; and the Plaintiff has appealed to 
this Court. 

Now the Plaintiff and the Defendants 
were jointly made liable under the decrees 
for rent and that joint liability having 
been discharged with the money of iLe 
Plaintiff, there is no doubt that the De- 
fendants have obtained the benefit of the 
same. The learned Subordinate Judge 
held against the Plaintiff on the ground 
that the payment of Bs. 1,600 into Court 
was not lawful and that the character of 
the payment was not altered by the sub-* 
sequent setting aside of the sale. This 
has reference to the fact that the Plaintiff, 
being one of the judgment-debtors, coidd 
not, having regard to the provisions of 
sec. 173 of the Bengal Tenancy Act, pur- 
chase at the sale. It appears, however, 
that the Plaintiff as well as the Defendant 
bid for the jote and that it was the Plain- 
tiff’s bid that was accepted. The pur- 
chase by the Plaintiff was not void, but 
was only voidable. However that may 
be, after the sale was set aside, the money 
deposited became the money of the Plain- 
tiff alone, and we do not «ee why after 
the sale was set aside the money should 
not be treated as having been lawfully 
paid, or appropriated in payment of the 
decrees for rent. 

It is contended on behalf of the Bespon- 
dents that it is not in every case that a man 
has benefited by the money of another, 
that an obligation to repay that money 
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arises. Beference was made to the cases 
of Uam Tuhal Sing v. Bisheswar Lai 
Sahoo (1), The liuabon Steamship Com- 
pany, Ltd. V. The London Assurance (2) 
and Abdul Wahid Khan v. Shaluka'Bibi 
(3). These cases, however, arc distin- 
guishable. The first case was not a case 
between co-sharers, nor a suit for contri- 
bution. There was no obligation to pay 
any joint debt in that case. In the 
case of Ruahon Steamship Company, 
Ltd. V. The London Assurance (2), 
the Lord Chancellor referring to the ob- 
servations made by the learned Judges in 
the cases referred to in the judgment, 
observed that “ the liability of each of the 
persons held to be bound to contribute is 
assumed to exist either by contract or by 
some obligation binding tliein all to 
equality of payment or sacrifice in respect 
of that common obligation ; but this is the 
first time in which it has been sought to 
advance that principle where there is 
' nothing in common between the two per- 
sons, except that one person has taken ad- 
vantage of something that another person 
has done, there being no contract between 
them, there 'being no obligation by which 
each of them is bound and the duty to con- 
tribute is alleged to arise only on some 
general principle of justice that a man 
ought fiot to get an advantage unless he 
pays for it.” The Jjord Chancellor re- 
ferring to the case of Dering v. Lord Win- 
chelsea (4) stated that the principle estab- 
lished in that case was universal, and that 
the right and duty of contribution was 
founded on doctrines of equity and that it 
did not depend upon contract. His Ijord- 
ship further said ‘ ‘ If several persons are 
indebted and one makes the payment, the 

(1) L. B. 2 I. A. 781 : 8. c. 23 W. B. 805 

* (1876). 

(2) [1900] App. 0»8. 6 at p. 12. 

[8) T. L. B. 21 Cal. 408 'P. C.) (1893). 

(4) [1787] 1 Oox . 318 i 2 B. 41’. 270; 1 B. B. 
41 Al. 


creditor is bound in conscience, if not by 
contract, to give to the party paying the 
debt all his remedies against the other 
debtors. So in the case of land descend- 
ing to co-parceners, subject to a debt, if 
the creditor proceeds against one of the 
co-parceners, the others must contribute.” 

In the case of Abdul Wahid Khan v. 
Shaluka Bibi (3), there was no joint 
liability. The Defendant in that case had 
spent money in prosecuting certain suits 
for his own benefit, and without any 
authority express or implied from the 
Plaintiffs, and it was held that the fact 
that the result was also a benefit to the 
Plaintiff did not create any implied con- 
tract or give the Defendant any eauity to 
be paid a share of the costs by the Plain- 
tiffs. 

It is also contended on behalf of the 
Kespondeuts that at the time the money 
was paid there could not be any question 
of intention of benefiting any body by pay- 
ing money “ without intending to do so 
gratuitously.” This is true, because at 
the time when' Bs. 1,600 was paid into 
Court, it was paid as purchase money, and 
so long as the sale was not set aside the 
property purchased remained in the Plain- 
tiff, and the money which was taken by 
the decree-holder therefore was the money 
which belonged to all the< co-sharers, and 
it was only after the sale was set aside 
that the money became the Plaintiff’s 
money and then only the question of any 
intention of payment not gratuitously 
would arise. The pa]rment must, there- 
fore, be taken to have been made on 
behalf of the Plaintiff on the date on 
which the sale was set aside. 

It is further contended on behalf of the 
Bespondents that as a matter of fact the 
money was not paid by the Plaintiff as it 
was realised in execution by the creditor 
We do not think that that makes any 

(8) T. U B. 3t 0»)‘ (B. 0.) (1888). 
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difference in principle. So far ao tlie 
right of contribution against the co- 
sharers is concerned, it does not matter 
whether the money is actually handed 
over by the party seeking contribution, or 
is realised from him by coercive process 
by the creditor. In either case, the right 
to contribution arises from the fact that 
one of the co-owners has paid in excess of 
his share, and the joint liability of all the 
co-sharers has been discharged. We may 
refer in this connection to the cases of 
Matangini Debya v. Prasannamayee Debya 
(6), Rajah of Vizianagram v. Rajah of 
Setracharlu (6), Ibn Hasan v. Brij- 
bhukau (7) and Dhakeshwar Prasad v. 
Harihar Prasad (8). 

We now come to the question of limi- 
tation. Art. 61 of the Indian lumitation 
Act lays down a period of three years (in 
a suit for money payable to the Plaintiff 
for money paid for the JDefendant) from 
the date when the money is paid, and 
under Art. 99 the period of three years 
••oramt'.nces from the datfe of the payment 
in excess of the Plaintiff’s own share. 
Where the money is realised in execution 
and there is no actual payment of the 
money by the party, it has been doubted 
whether it is a payment wdthin the mean- 
ing of Ai't. 61 ‘or Art. 99. See Ftichorud- 
din Mahamed Ahsan Mahima Chuvder 

(9) ; see also Marrivada v. Veerapurain 

(10) , although in Rajah of Vizianagram v. 
Rajah Setraeharlu (6), a different view 
has been taken. If Art. 61 or Art. 99 
applies then the cause of action for the 
suit must be taken to have arisen when 
the sale was set aside. In the case of 
Matangini Debya v. Prasannamayee 
Debya (6), Maclean, C. .1.,, observed: 

i6i a n. I. .1. us 

(R) I. Ii. B. 20 Mod. 086 (ISOS'. 

(7) T. L. B. 26 All. 407 (4'16) (1004). 

(8) 21 0. !>.{. 104 (IKK (1914). 

i9) I. Ti. B.4 0alT6S9 1870). 

(10) 1 V. W. N, 889 (1910). 


“ When a putni is purchased under cir- 
cumstances such as the present, namely, 
by one of the defaulters, there is nothing 
in the regulation to maice the sale abso- 
lutely void, though it is voidable, but, until 
it is avoided, the properly would remain 
in the purchaser. If it be held that the 
purchase in this case was voidable and 
was not avoided until the 12th June 1899, 
seeing that, on the 6th September 1899, 
when the payment was made, the Plain- 
tiff was the owner of the putni, the pay- 
ment must be regarded as made on his 
own account, and not for the co-putnidars. 
In tbis view the statute would not begin 
to run until after the 12th June 1899. 
The Plaintiff would have no cause of 
action against the Defendants until the 
12th June 1899. To revert, for a 
moment, to Art. 61 , it cannot lie said that 
there was any money ixiid for the. De- 
fendants until the sale bad been set aside. 
Dp to that time, the money must be taken 
as paid by the Plaintiff on his own ac- 
count.” But even if the cause of action 
is taken to have arisen on the date of 
actual payment to the decfee-holder, the 
payment of Us. 963 odd was made wdthin 
three years of the suit and so far as that 
amount is concerned it is not barred by 
limitation. It is otherwise with*the sum 
of Es. 664 which was paid more than 
three years before the institution of the 
suit. We are of opinioji, however, that if 
Art. 99 or Art. 61 applies, then the cause 
of action most be taken to have arisen 
when the sale was set aside. If neither of 
the two articles applies, then Art. 120 
would apply. Art. 120 gives six years’ 
period within which the suit is to be 
brought. Here both the payments were 
made within six years of the suit. Under 
the circumstances we think, that the suit 
is not barred by limitation. 

There are, however, certain issues in 
connection with the third and fourth ques-^ 
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tions set out in the judgment of the lower 
Appellate ( !ourt which have not been gone 
into. They must be gone into before the 
cases are disposed of. 

The result is that the decrees of tiio 
lower Appellate Court are set aside and 
the cases are remanded to that Court for 
disposal after the decision of the iwo 
'points referred to above. 

Costs wdll abide the result . 

S. C. M. 


[CRIMINAL RBVISIONAL JURISDICTION.] 
Rev. No. 848 of 1921. 


Nbwbould, J. 
Ghosjb, J. 

1921, 

8, November. 


Hajari Sonar, 

Accused, Petitioner, 

V. 

The King-Emperor. 


Criminal Procedure Code (Act V of 1898), sec», 
SS7, iB27--C/iarge under nee, 457, L P, C,, of hoxm- 
hredking by night icith the object of committing 
theft, conviction under sec, fvr house-breaking 
by night with the object of carrying on intrigue with 
the complainants wife— Propriety of conviction, 
teithout amendment of charge— Indian Penal Code 
(Act XLV of 1860), secs, 4o6, 457, 

The accused was tried on a charge under 
sec, 457 of the Penal Code of breaking 
open at night the door of the com- 
plainant’s house with the object of 
committing theft and was convicted 
under sec. 456 for^ having committed 
the offence of home-breaking by night with 
the object of carrying on an intrigue with 
the complainant* s wife : 

Held — That^ though it cannot be laid 
y,own as a general rule thaft in all cases a 
prosecution for house-trespass with the 
dlt^ged object of theft must fail if that 
object is not proved, when a charge has 
been definitely framed in which theft is 
"^alleged as the object the accused cannot he 
convicted of house-trespass with some 
other object without an amendment of the 
original charge unless the Court i$ satisfied 
that he has not been in any way prejudiced 


in his defence by the omission to amend 
the charge. 

That in the circumstances of the case 
ihe conviction teas liable to be set aside, 

Thk was a Rule granted against an 
order of the TTonorary Magistrate of 
Serampore, dated 16th .Tune 19*21, con- 
victing the Petitioner under sec. 456, 7. P. 
C., and sentencing him to undergo three 
months’ rigorous imprisonment and to pay 
a fine of Rs. 25, an appeal from which 
order was dismissed by the Sessions Judge 
of Hnghly, dated 31st August .1921. 

The facts of the case will appear from 
the judgment. 

Babu Narendra Krislnm Bose for the 
Petitioner. 

The Judgment of the Court was as 
follows : — 

The accused Petitioner was tried on a 
a charge of breaking open tfie khirki dooi* 
of one Ram Lakhan Sonar to coiiunit theft 
of property to the value of Hs. 3(M-0 
when he W'as* caught red-handed and 
thereby of committing an offence punish- 
able under sec. 457, 1. P. (!. The finding 
of the trying magistrate and also of the 
Appellate Court is that the prosecution 
has failed. to establish that theft was the 
object with which the accused entered into 
the complainant’s house. They have both 
held that he came to complainant’s house 
to carry on an intrigue with his wife and 
following the decisions of this Comt in 
the cases of Kailash Chandra Ghakrabarti 
V. Queen-Empress (1), Babnakandram v. 
Ghansamram (2) and Premanand Saha 
V. Brindaban Chung (3), they have con- 
victed the accused of the offence punish- 
able under sec. 456, I. P. C. 

Though it cannot be laid down as a 
general rule that in all cases a prosecution 

(1) I. L. R. 16 Oal. 66!» (18R9). 

(2) I. L. R. 22 Oftl. 391 (1994). 

(3) T. L. R. 22 Oal. 994 (1895). 
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for house-trespass with the alleged objecS 
of theft must fail if that object is not 
proved, we think, as was held by a Bench 
of this Court in the cases of Jham Sheikh 
V. King-Emperor (4) and Mohomed 
Hossain v. Emperor (5), that when a 
charge has been definitely framed in which 
theft is alleged the accused cannot be con- 
victed of house trespass with some other 
object without an amendment of the ori- 
ginal charge unless the Court is satisfied 
that he has not been in any way preju- 
diced in' his defence by the omission to 
amend the charge. In the present case 
had the Petitioner been called upon to 
answer the charge of the offence of which 
he has been convicted he might have been 
able to establish his innocence. If an 
amended charge had been framed an im- 
portant point which would have to be de- 
cided would be whether the accused came 
to the complainant’s house at the invita- 
tion of his wife or not. That is a point to 
which no enquiry appears to have been 
directed and there is no distinct finding on 
this point by either of the Courts. 

We therefore hold that the Rule succeeds 
on the first ground on which it was issued 
and we accordingly make this Rule ab- 
solute. We do not think it necessary to 
direct a retrial apd the accused is accord- 
ingly acquitted. His fine, if paid, will be 
refunded and the bail-bond discharged. 

S. C. M. 

(4) 16 C. W. N. 696 (1912). 

(6) T. L. R. 41 Cal. 743 : 8. c. 18 C. W. N. 

1247 1914). 


[PRIVY COUNCIL.] 

[Appeal from Bengal.] 

Chandra Eanta 
V isooyNT Haldane Das, since deceased 
Lord Atkinson. (now represented by 
Sift John Edge. Manindra Nath Das 

1981, [and ors.), Appellants, 
Heard, 2, May. v. 

Judgment, 9, May. ParasullaH Mul- 
LiCK, Respondent. 

Indian Contract Act (I of 1872), 27~~‘Riml 

huaineBseB in “plying ferry hoats^Sale of good-will 
of one to t1\A owner of the other — Agreement not to 
start similar businees by vendor, if in restraint of 
trade. 

The Respondent plied passenger ferry 
boats on a river. The Appellant started 
a similar business and gained an advan- 
tage over the Respondent by securing 
better landing places and negotiating faci- 
lities for collecting dues. In 1910, the 
Appellant purported to sell to the Respon- 
dent the goodwill of his trade in plying 
the ferry boats and every description of 
interest and ownership^ which the Appel- 
lant had acquired in the several landing 
places as well as settlements obtained for 
the collection of tolls. By a separate 
document the Appellant undertook to close 
the business of plying the particular ferry 
boats and that if he ever carried on the 
business again he would return the whole 
amount of consideration : 

Held — That the transaction amounted 
to a sale’ of a real goodwill within the 
meaning put on the expression in Chur- 
TON V. Douglas (1), Trego* t?. Hunt (2) 
md Inland Revenue Commissioners v. 
Muller (3) and as used in the same sense 
in sec. 27 of the Contract Act. 

This was an appeal against a decree, 
dated the 31st January 1917 of the Cal- 
cutta High Court, varying a decree, dated 

(1) [1869] Joh. 174. 

(2) [1896] A. C. 7. 

(3) [1901] A. 0, 217. 
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the 2701 January 1912, of the Subordi- 
nate Judge at Khulna. 

The facts of the case will sufficiently 
aj)pear from the judgment. 

Mr, Meyer, K. G. (with Mr. H. N. 
Sen) for the Appellants stated the facts. 

[Lord Atkinson. — Referred to Bkhop 
V, Kitchin (4).] 

If there is a sale of good-will proviso to 
sec. 27 of the Contract Act applies. 

Trego v. Hunt (2) and Inland Revenue 
Commissioners v. Muller (3). 

He had the legal right to occupy the 
landing stages and use them. 

It cannot be said that there is no ad 
idem as both the parties have signed the 
agreement. 

Their Lordships’ Judgment was deli- 
vered by 

Viscount Haldane. — The question in 
this appeal arises in a suit by w^hich it 
was sought to have decided that the 
Plaintiff who is the Appellant, was en- 
titled to recover a sum of Rs. 5,400, with 
interest amounting to Rs. G7-8, as due to 
him under certain agreements. The de- 
fence was ^ charge of fraud in obtaining 
the agreements, and as a separate de- 
fence, that the main agreement was in- 
valid as being in restraint of trade. The 
learned Additional Subordinate Judge of 
Khulna in Bengal, who tried the case, 
decided it in favour of the Appellant for 
the modified amount of Rs. 5,280, the 
difference being given on the footing that 
the Res)X)ndent (being the Defendant) 
was entitled ‘to a small amount for com- 
pensation, on the ground of partial 
failure of consideration. As to this differ- 
ence, no substantial controveisy has been 
raised, and their Lordships do not think 
that any question is before them for de- 
cision in relation to it. 

(2) [1896] A. 0. 7. 

(3) [1901 J A. C. 217. 

(4) 38 L. J. Q B. 20 (1868), 


When the case w* ent on appeal to the 
High Court at Fort William, the decree 
of the Subordinate Judge was reversed. 
Chatter jee, J., held that the parties were 
never ad idem, the Respondent having 
been misled by the Ajipellant, and further 
that there was no real goodwill to assign, 
such as was the basis of the agreement 
on the part of the Appellant. But he 
thought that as the Respondent had en- 
tered into possession on the footing of the 
agreement, although inoperative, he 
ought to make compensation to the Ap- 
pellant to the extent of Rs. 1 ,000. 
Walmsley, J., the other member of the 
Court of Appeal, was of opinion that there 
was nothing fraudulent to render the 
agreement inoperative on that ground. 
But he held that it wiis void as contraven- 
ing sec. 27 of the Indian Contract Act, 
whic makes every agreement by which 
anyone is resi rained from exercising a 
lawhil profession, trade or business, void. 
The trial Judge had been of opinion that 
the case came within the exception to the 
section which provides that it is not to 
apply w liere there is a sale of the good- 
will, but Walmsley, J., held otherwise, 
on the ground that there was no real 
goodwill. 

The appeal comes before their Lord- 
ships eji^ parte, and they have scanned the 
case presented for the Appellant with 
some closeness. But, particularly having 
i-egard to the fact that the learned Judge 
who tried the suit found that there was 
nothing to establish fraud on the part of 
the Appellant in obtaining the agreement, 
and that this opinion met with the con- 
currence of Walmsley, J., and also be- 
cause of the character of the evidence it- 
self, they arc of opinion that the agree- 
ment was, apart from the point of law 
arising under the Contract Act, a valid 
agreement. 

All that it is necessary to observe is that 
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there was a dispute between the Appellant 
and the Eespondent. Each of them had 
passenger ferry boats on a river. I’he 
Eespondent had entered on this business 
first. But he had not been prosperous, 
and the Appellant gained an advantage 
over him by securing bettor landing- 
places and negotiating facilities for collect- 
ing dues. In 1910 the parties, who had 
had controversies, entered into agree- 
ments for putting an end to them. Under 
one of these, called the Kislibandi bond, 
executed by the Appellant in favour of the 
Eespondent, the former purported to sell 
to the latter the goodwill of his trade in 
plying the ferry boats, and every descrip- 
tion of interest and ownership which the 
Appellant had acquired in several river 
landing-places for plying the boats, as well 
as the settlements obtained for the collec- 
tion of tolls. The ju'ice was to be 
Es. 5,400, payable by instalments, with 
interest, and if default was made in pay- 
ment of any instalment the entirety was 
to become due at once. No question of 
title was to be raised by the Eespondent. 

Default in payment was made, and the 
Appellant has instituted the present suit. 
Much evidence was taken on the question 
of fraud, but for the reason already given 
their Lordships do not think it necessary 
to enter on this question. It has been, 
in their opinion, satisfactorily disposed of 
in the Courts below. The question that 
remains is that raised as to the operation 
of sec. 27 of tho Contract Act. This sec- 
tion has, under the express exception 
which it contains, no application if there 
was here a genuine sale of the goodwill 
of the business. It ought to be observed 
that, in addition to the transfer of good- 
will and other assets already referred to, 
there was an agreement or kobala execut- 
ed about the same date by the Appellant 
in favour of the ]\espondent. Under this 
document the Appellant contracted that. 


in consideration of the Es, 5,400, he 
sold his rights in the landing-places and 
settlements and in the goodwill of the 
business of plying the ferry boats, and 
that Le ceased to have any rights thereto. 
The Eespondent was to be able to enjoy 
and possess these rights by exercising 
whatever right the Appellant had in them , 
and the latter was not to be able to make 
any obstacle in the Eespondent ’s enjoy- 
ment of the same. The Appellant further 
undertook to close the business of plying 
the particular ferry boats, and that if he 
ever carried on the business again he 
would return the whole amount of the 
consideration. 

Their Lordships are of opinion that 
this transaction amounted to a sale of a real 
goodwill, and they are unable to agi'ee 
with the views expressed in’ the judgment 
of the High Court. They entertain no 
doubt that what took place was a sale of 
the good-will, within the meaning put on , 
the expression in such cases as Churton 
V. Douglas (1), Trego v. Hunt (2) and 
Inland Revenue Commissioners v. Muller’ 
(3) and used in the same sense in sec. 27 
of the Indian Contract Act. Accordingly 
they are of opinion that the decree of the 
Subordinate Judge must be restored, and 
that the Appellant is entitled to hjs costs 
of this appeal and in the High Court. 
They will humbly •advise His Majesty 
accordingly. 

Solicitors : Messrs. Geo. and Wm. 
Webb for the Appellants. 

E. M. P. 

(I, [1869] Job. 174. 

(1) [1S96J A. C. 7. 

(8) [1001} A. C. 217. 
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[Affeal from Madras.] 

Tab Sbcebtabt of 
State FOB India in 
C oDNOiL, Appellant, 
V. 

Sbi Pdsafati Vizia- 

BANA GaJAFATHIBAJD, 

Baja of Yiziana* 
ORAM and anr., 
Respondents. 

Alluvion — Lanka formed in the Godavari — Ac- 
cfetim— Concurrent findings of fact—'' Oradual, 
low, and imperceptible" test how appdieabte to 
Indian rivers. 

A lanka formed by alluvion in the river 
Godavari was claimed by the Maharajah of 
Vizianagram as being an accretion . to his 
pre-existing land. This claim was de- 
nied by the Government on the ground 
that the lanka was a vertical accretion to 
the bed of the river: 

Held— That both the lower Courts had 
found as a fact that the lanka was a 
lateral extension of the’ Maharajah’s pro- 
perty and the Board saw no reason to dis- 
sent from their findings. 

Held, algo — That the question whether 
the accretion was “ gradual, slow, and im- 
perceptible ” had not been raised in the 
pleadings or issues and it was doubtful 
whether the contention could be raised 
now. On the assumption that it could. 

Held- — That the* accretion was “gra- 
dual, slow, and imperceptible.” 

In the English rule which provides that 
all accretions must be “ gradual slow and 
imperceptibU ” the words “slow” and 
“ imperceptible ” are only qualifications 
of the word gradual and this word with 
its qualifications only defines a test rela- 
tive to the cmditions to which it is applied. 
The actual rate of progress necessary 
to satisfy the rule when used in connec- 
tion with English rivers is not necessarily 
the same when applied to the rivers of 
*India. 


Bex V. Yarboroogh (2), explained. 

This was an appeal from a decree of the 
High Court, Madras, dated the 16th Nov- 
ember 1916, confirming a decree of the 
temporary Subordinate Judge of Bajah- 
mundry, dated the 27th September 1913. 

The suit was instituted against Govern- 
ment for a declaration of the Plaintiff’s 
(Eespondent’s) title to an island in the 
Godavari river comprising about' 1,000 
acres and for other relief. The island in 
question w’as an alluvial formation on the 
bed of the Godavari where the stream is 
tidal and navigable. 

On the northern bank is the village of 
Kotipalli belonging to the Respondents : 
adjoining it on the east is the Govern- 
ment village of Kota. 

During the flood season the river rises 
and carries with it large quantities of 
soil and deposits it on the banks and 
islands which it submerges or in new 
formations on the river bed. These 
formations are known as lankas. 

The Maharajah owned a lanka called 
Betaru to the south and south-east of 
Kotipalli and Government owned the 
Kota Seri lanka to the south-west of Kota. 

In 1850 a lanka known as the Thoorpu 
or Velapu lanka was formed between the 
Betaru and Kota Seri lankas and after 
prolonged litigation between the Maha- 
rajah and the Government this lanka was 
in 1868 decreed to the former. 

The Maharajah was also the owner of 
two lankas known as thiguru and Voota 
whieh were accretions to Betaru. In the 
course of time the river formed this mass 
of lankas into tw’o portions and in 1909 
the Government (daimed the Eastern 
portion. 

The Maharajah refused to admit the 
Government’s claim and Government 
thereupon imposed a penal assessment 
under Madras Act III of 1915, on the 
Eastern part. 

(2) 3 Barn. & Cress. 91 (1824). 


LobD BaOKHASTEB. 
Lord Carson. 

Sir John Edge. 
Mb. Amebb Ali. 
1921, 

19, December. 
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The present suit was then brought by 
'the Maharajah claiming a declaration of 
title to the eastern portion and when 
Government in their written statement 
denied his title to the western portion 
also, he amended his claim so as to have 
the latter included in the declaration. 

The Maharajah contended that the 
lanka in suit belonged to him as being 
an accretion to his lankas. Government 
disputed the claim on the ground that it 
was an island emerging in a navigable 
river and contended that even if formed 
contiguously with lands belonging to the 
Maharajah yet it vested in Government as 
a vertical accretion to a navigable river. 
They further argued that the evidence 
showed that the growth was so rapid as 
to be perceptible. 

The suit was decreed by the Subordi- 
nate Judge who gave the declaration 
prayed for and on appeal the High Court 
of Madras affirmed his decision. 

From tiiese decrees Government ap- 
pealed to His Majesty jp Council. 

Mr. L. DeGruyther , K. G. (with Mr. 
Kenworthy Brown) for the Appellant. — 

The bed of a river is admittedly Crown 
property where the river is both tidal and 
navigable and Government claim the 
lanha as an accretion to the river bed. 
I contend also that this was not a gradual 
and imperce])tiblc accretion. 

Both lower Courts agree as to facts but 
they say the law in l<lngland is different 
and inapplicable to local conditions and 
they adopt American decisions. 

[Lord Buckmaster. — Can you apply 
English rules and law to something Eng- 
land never contemplated?] 

[Sir John Edge. — You have no rivers 
in England comparable to the Godavari or 
the Ganges.] 

I agree, but you have the sea — The 
Godavari is described in Ramalaksh- 
mamma v. The Collector of Godavari Bis- 


ViZIARAMA GAJAPATinR.AJU. 

trict (1). ■ My contention is that this was 
not a gradual and imperceptible accretion. 

[Lord Buckmaster. — ^The law of accre- 
tkm is the common law but that common 
law has been brought in India into condi- 
tions very different to those operating in 
England. The same and very similar 
. conditions have been found in America and 
I presume reference is made to American 
decisions in order to see how the common 
law has been interpreted in those altered 
conditions.] 

The principle of “ gradual, slow’, and 
imperceptible ” has been recognised in 
India in, e.g., the cases of Sardar Jagjot 
Singh v. Rani Brijnath Kunwar (4) and 
'Thakurain Ritraj Koer v. Thakurain 
Sarfaraz Koer (5). The reasoning adopt- 
ed in Lopez v. Muddun Mohun Thakoor 
(6) does not apply to the Godavari. Too 
much reliance has been placed by the 
High Court on Srinath Hoy v. Dinahandhu 
Sen (3), . 

There the Board were considering a set 
of circumstances in which the Indian 
Courts had always taken a slightly differ- 
ent view to the English Coprfs. it is not 
so with regard to accretion, 'riu*. cases 
and authorities in India on the point are 
all reviewed in Haikrishan Chandra v. 
Saidar Bibi (7) and Narendra^ Bahadur 
Singh v. Achhaibar Shukul (8). 

Mr. Kevworty Brown (following Mr. 
DeGruyther, K. <■.). — Lord Sumner in 
Srinath Hoy v. Dinabandhu Sen (;h, 

ll) L. R. 26 I. A. 107 ! 8. c. I. t. R. 22 Mad. 
464; B Mad. L. J. ^4; 3 0. W. N. 777 
(1899). 

(3) L. B. 41 I. A. 221 at p. 246 : s. o. 1. L. R. 
42 Cal 489 at p. 631 ; 18 0. W. N. 1217 
(1914). 

(4) L. R. 27 I. A. 81 : a. c. I. L. R. 27 Cal. 

768 : 4 0. W. N. 666 (1900). 

(6) L. R.32 I. A 166: 8. c. 9 C. W, N. 
889 (1905). 

(6) 13 M. T. 4. 467 (1870). 

(7) I. L. B. 28 All. 266 (1906). 

(8) T. L. B. 28 All. 647 (1906). 
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points out that property in soil is one 
thing, profits a prendre in flowing water 
another thing. There is an attempt here 
to use Lord Sumner’s judgment to make 
an entirely new law. Eeference was also 
made to the following : — Madras Civil 
Courts Act, ni of 1873, sec. 16, Madras 
Act, III of 1905 and Bengal Regulation, 
XI of 1825. Nogender Chunder Ghose v. 
Md. Esof (9), Hirsuhm Singh v. Syad 
Lootf All Khan (10), New Orleans v. V. 
S. (11), Morris v. Brooks (12) and 
Ramalaksmamma v. Collector of Ooda- 
vari (1). 

Mr. Upjohn, K. C, (with Sir G. R. 
Lowndes, K. C. and Mr. E. B. Raikes) 
for the Respondents. — The suit lanka 
originated before 1860 and there has been 
gradual accretion and gradual erosion ever 
since. The western part of the suit lanka 
was Betaru which was the property of the 
Mahai-ajah before 1850 : Thoorpu is an 
addition to Betaru and was decreed to us 
in 1868. The lanka is an accretion to the 
western portion of Betai’u. The Appel- 
lant has based his case entirely on reform- 
ation. This is a Case of alluvion. The 
contention that the ownership of the river 
bed goes qtid river bed wants cutting 
down. If you accept the argument that 
the bed oj. the river remains the bed of the 
river even when thrown up above the 
water surface you do mvay with all title 
by alluvion or accretion. The meaning 
of " gradual ” is given in Rex v. Yar- 
borough (2). In the Bengal Regulation, 
XI of 1826, the principle of which holds 

(1) E. K. 26 I. A. 107 : 9. c. I. L. R. 22 Mad. 
464; 6 Mad. L. J. 244 ; 3 C. W. -V. 777 
(18TO). 

(2) 3 Barn. A Ci«S8 01 (1824). 

3) E. B. 41 I. A. 221 at p. 246 ; *. o. I. E. B. 

* 42 Cal. 489 at p. P81 ; 18 C. W. N. 1217 

(1914). 

(91 10 B. E. B. 406, 416 (P. C.) (1872). 

(10) E. B. 2 1. A. 28 (1874). 

. (11) 10 Peters 662. 

(12) 63 American Sep. 206. 


ViZIABAMA GajaPATHIBAJTJ. 

good in Madras and in New Orleans v. 
U. S. A. (11), the word " imperceptible” 
is left out because it adds nothing to 
“ gradual ” and the same thing is found 
in Lord Sumner’s judgment in Srinath 
Roy V. Dinabandhu Sen (3). 

[Lord Buckmastbb. — ^I sn't the onus 
on you to prove ‘‘ gradual?] ” 

No. We came to trial on the issue as 
to whether the suit lanka was formed in 
contiguity to our land, or as an island. 
This point as to gradual accretion was 
raised in the (Jourt of Appeal and was only 
dealt with by that Court, as it was im- 
material since they were in my favour on 
this point also. The Government ac- 
quiesced in my possession for a number of 
years therefore the onus is on the Govern- 
ment to prove that I am in unlawful pos- 
session so as to justify their penal assess- 
ment. Haidar Khan v. Secretary of Stale 
(13). 

The pleadings and issues contain no re- 
ference to the Government’s contention in 
regard to ” gradqal ” and it was not raisetl 
in the memorandum of appeal. Even if 
the onus is on me there is uncontradicted 
evidence by which I have dischai'ged it. 
The doctrine of acces.sion is meant to ap- 
ply to big rivers. This appears from the 
preamble to Bengal Regulation, XI of 
1825. The rule is the same in Bengal and 
Madras. The preamble shows that the 
Ckimmon Law on this point was recognis- 
ed in India but in Bengal for greater 
clarity it was codified. In the law deal- 
ing with rivers of this type the word 
“ gradual ” must include anything that is 
added to the land by the ordinary action 
of the river, unless it can be shown that 
a large portion of land was torn off from 
one place and deposited somewhere else. 

(3) E. B. 41 I. A. 221 at p. 246 -. 8. C. I. E. B. 
42 Oal. 489 at p. 631 ; 18 C. W. N. 1217 
(1014). 

(11) 10Fetera662. «■ 

(IS) I. E. P. 36 Cal. 1 at p. 18 (F. C.) (1008), 
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Eeference was also made to : — 'Attorney 
General of Nigeria v. Holt (14). 

Sir G. B. Lowndes, K. C. (following) : 
On the question of ‘‘ gradual,” there is no 
statutory law, therefore you must apply 
justice equity and good conscience and that 
consists of the English law so far as it is 
applicable to India. 

The formation has been created by a 
“ gradual ” deposit of particles. 

Mr. DeGruyther, K. G., in reply; 
Bengal Eegulation, XI of 1825, does not 
apply' to Madras. 

itamalahshmamma v. Collector of Goda- 
vari District (1). In the Madras High 
Court the rule applied Avas that where 
accretion was gradual slow and impercep- 
tible it wont to the riparian owner. The 
argument before the Privy Council was 
that there was no law of accretion 
in Madras at all and that it was 
only present in Bengal owing to the 
Eegulation. The remarks of the Board 
when the case came before them in 
Bamaldkstimamma v. Collector of Goda- 
vari District (1) only state that this 
is a wrong argument. The law of India 
on accretion is exactly the same as th<-* 
law of England. Even under the Bengal 
Eegulation the rule of “ incrementum 
latens ” is recpgnised and that is the real 
test. There is no difference between 
“gradual” and “slow and impercep- 
tible.” Haridas Acharya v. Secretary of 
State (16). There is no common law in 
India which this Eegulation embodies. 
The Madras view is found in Secretary 
of State V. KadirikuUi (16). 

The Madras rule is justice equity and 
good conscience under sec. 16 of the Mad- 
ras Civil Courts Act, III of 1873. 

(1) L B. 26 I. A. 107 : 8. o. I. L. B. 22 Mad. 
464 ; 6 Mad. h. J. 244; 3 C; W. N. 777 
(1899). 

(14) (1915] A. 0. 699. 

(16) 26 0. L. /. 890 (P. C.) (1917). 

(16) 1. U B. 13 Mad. 369 (1890). 


The fomation was not gradual because 
the Maharajah ’d accounts show that 600 
acres were formed in a single year. 

[Lord Buckmasteb. — There is no evi- 
dence to show the meaning of the ac- 
counts.] 

In order to be gradual it must be slow 
and imperceptible. This rule was affirm- 
ed in Ramalakshnuimma v. Collector of 
Godavari (1), where the Court refers to 
“ acquisition by gradual slow and imper- 
ceptible increase ” as the basis of the well- 
known principle applicable. This case 
lays down that the rule of English law is 
the rule to follow. I say further that this 
was not an accretion at all owing to its 
sudden formation. 

[Lord Carson. — can And no trace of 
this contention throughout your case. 
The whole question that has been thrashed 
out has been the question of accretion.] 

On the. question of onus I submit that 
this is part of the river bed until it is 
shown to be otherwise, therefore it is 
Crown property and the onus is on anyone 
claiming title to prove such title. Secre- 
tary of State V. Ghelikani Bama Rao (17). 

Their Lordships’ Judgment was deli- 
vered by 

Lord Carson. — The question ip dispute 
in this action is as to the ownership of a 
certain lanlta formed by alluvion in the 
bed of the river Godavaii. It consists at 
the present time of an island being sur- 
rounded oh all sides by the river, and in 
extent consists of about 1^000 acres. At 
the place where this lanka is situated the 
Godavari is both navigable and tidal, and 
it is not disputed that the bed of the 
river at that place belongs to the Govern- 
ment of India. The extent of the river 
(1) L. B. 26 I. A. 107 ; 8. c. I. E. R. 22 Mod. 
464 t 6 Mod. L. J. 244i 3 0. W. N. 777 
(1899). 

. (17) L. B. 47 I. A. I9t: 8. c. I. L..B. 39 Mftd. 
617 1 20 0. W, M. 1311 (1916). 
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and llie operation of its cuvrents in form- 
ing alluvial tracts during the flood season 
must be borne in mind with reference to 
questions arising in this. case. A descrip- 
tion of this river will he found in llama- 
hiksiiamamma v. The Collector of Goda- 
vari District (1)'. 

The Maharajah of Viziauagram, the 
first Kespondent, has for some years been 
in possession of this property; the other 
Eespondent is a trustee of the Viziana- 
gram estates. 

The TJefendant (Appellant), as repre- 
senting the Government of India, treating 
tile Maharajah and his tenants as being 
in unlawful occupation of the lands in 
question, proceeded to levy jjenal assess- 
ment in respect of them amounting to 
Ks. 9,0‘20. This sum the Maharajah paid 
under protest and has brought the present 
action claiming a declaration of title to 
the said lands and repayment of this penal 
assessment. 

The main questions raised by the plead- 
ings and issues, and to which the evidence 
was directed in the trial Court before the 
Temporary Subordinate Judge, were whe- 
ther the lanka in question was an accretion 
formed laterally as an adjunct to or in 
continuity with any lanka or other property 
belonging to the Maharajah and became 
his property, or was formed vertically as 
an island in the bed of the Godavari and 
was therefore the property of the Govern- 
ment. 

The Subordinate Judge before whom the 
action was tried' held that the lanka in 
question was formed by alluvion in conti- 
guity with the Maharajah’s land and was 
subsequently separated therefrom by the 
river and gave a decree for the Respon- 
dents. 

On appeal the High Court of Judicature 

(1) L. B. 26 I. A. 107 : >. c. I. L. B. 22 Mad. 
464 : 6 Mad. L. J. 244; 8 0. W. M. 777 
( 1898 ). 
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at Madras, on the 15th November 1913, 
confirmed the decree of the low'et Coui't 
and dismissed the appeal, concurring with 
the finding of the Temporary Subordinate 
Judge that the land in dispute was formed 
as a lateral extension of the Maharajah's 
lanka, or at least of the site of his lanka. 

There are therefore concurrent decisions 
upon this the main question raised, and 
their Lordships see no reason for dissent- 
ing from the conclusion arrived at. The 
further question, however, and indeed the 
main one argued on behalf of the Appel- 
huit before this Board, was that even if 
the lands in question were accretions to 
lands of the Maharajah the process of 
accretion was not such as to give him title 
to them. 

Ip dealing wdth the great rivers in India 
and comparing them with the rivers in 
this country, it is necessary to bear in 
mind the comparative I’apidity with which 
formations and additions take place in the 
former. 

It was claimed by the Appellant’s Coun- 
sel that by the settled law of England, 
which he argued was the law applicable to 
Madras, land to be an accretiou must be 
formed by gradual, slow and imperceptible 
degrees as laid down in the case of Rea> 
V. Yarborough (2) and qther English 
authorities, and he alleged that the accre- 
tions in the present case were not formed 
by “ gradual, slow and imperceptible, 
degrees.” On the other hand, the Board 
were referred to sec. 4 of Bengal Regula- 
tion XI of 1825, the only requirement of 
which is that this accretion should be 
“ gradual ” — not that it should be slow or 
imperceptible. That Regulation was pro- 
mulgated to be in force throughout the 
Provinces subject to the Presidency of 
Fort William, and did not apply to the 
Presidency of Madras. .It has, however, 
been contended that this regulation em- 
(2] 3 Bam. ft Otetw. 91 (1884'. 
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bodied the law of accretion as applicable 
generally to the rivers of India. Their 
Lordships do not find it .necessary to de- 
cide whether the law as to accretions pro- 
mulgated in the Bengal Eegulation ‘coin- 
cides with the law as to accretions in the 
Presidency of Madras or elsewhere in 
India, nor to discuss the exact meaning of 
the word “ perceptible ” in the English 
rule which provides that all accretions 
must be “gradual, slow and impercep- 
tible,” for assuming the applicabilifv of 
tlie English rule, “ slow ” and “ imper- 
ceptible ” are only qualifications of the 
word “ gradual,” and this word with ils 
qualifications only defines a test relative to 
the conditions to which it is applied. In 
other words, the actual rate of progress 
necessary to satisfy the rule when used in 
connection with English rivers is not 
necessarily the same when applied to the 
rivers of India. The application of the 
rule is, in their Tjordships’ opinion, 
correctly laid down in the judgment of 
Mr. Justice Ayling in the present case 
when he says : — 

” It seems to me the recognition of title 
by alluvial accretion is largely governed by 
the fact that the latter is due to the normal 
action of physical forces ; and the different 
conditions of Indian and English rivers is 
such that what would be abnormal and al- 
most miraculous in the latter is normal and 
commonplace in the form/er, as pointed out 
by their Lordships of the Privv Council in 
Sinnath Boy v. IHnahaiidhu Sen (3).'' 

Their Lordships observe that neither in 
the plaint nor the Defendants’ written 
statement, or what is still more important 
in the issues as settled, is there any ques- 
tion raised as to the accretions being 
“gradual,” “ slow ” or “ imperceptible.” 

Further, in their memorandum of appeal 
to the High Court, the Government did 
not make the decision on this point a 
(8) L. B. 41 I, A. 221 at p. 246 ; a. c. I. L. R. 

42 Gal. 489 .at p, 681 ; 18 G. W. N. 1217 

(Z9X4). 
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ground of objection. An examination of 
the evidence given before the trial Judge, 
shows that although several of the wit- 
nesses proved that the said lanTcas or parts 
of them “arose gradually” or increased 
“ gradually,” or “ gradually extended,” or 
“ had been gradually growing in size,” no 
question challenging this evidence was put 
upon cross-examination, nor was any evi- 
dence given on behalf of the Appellant to 
attempt to displace such evidence. 

Some attempt was made to show by a 
comparisoji of farm leases and accounts of 
different years (which were put in evi- 
dence on behalf of the Maharajah to prove 
contiguity) that there must have been ex- 
tensive accretions at a particular date, but 
such a comparison does not when examin- 
ed show the contents of the fanfce but only 
what land in the place was cultivated in 
each year. 

Further, the judgment of Mr. Justice 
Srinivasa Aiyangar has }x>inled out that 
throughout the long dispute which has led 
to the present suit the Government had 
never suggested that the land in question 
“ was not an accretion in the sense of a 
gradual formation.” Their Lordships 
doubt whether under these circumstances 
it is open to the Appellant to raise the 
contention under consideration, but as- 
sumiog that it is, their Lordships see no 
reasojp. to doubt that, applying the prin- 
ciples already explained, the accretion 
must be held to have been " gradual, slow 
and imperceptible,” and to be the property 
of the Maharajah. The order appealed 
for must tlicrefore be confirmed, and, this 
appeal dismissed with costs. 

Their Lordships will humbly advise 
His Majesty accordingly. 

Solicitor : Solicitor India Office for the 
Appellant. * 

Solicitor : Mr. Douglas Grant for the 
Bes^ndents. . 

G. D. M. 

•15 


V A. 
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THE CXLODTTA 

[CIVIL APPELLilTE JURISDICTION.] 
Appeal fbok Original Civil 
JCBISDIOnON 
No. 1 OF 1920. 

Mookerjbb, 0. J.^ Easibam Pania, 

Flktohbb, j. Defendant, Appellant, 
1920, ». 

.Heard, 8, April. Hdbndndeot Fol- 
Jndgment, oband, Plaintiff, 

22, Jane. Respondent. 

, j Utqge, evidence of— AdmienihUity— Adding to the 
term* of a written contract— Jlepugnaticy— Whether 
tueh wage makes the contract insensible, inconsistent 
.or unreasonable — Due date falling on a Sunday — 
Contract if may he performed on Monday follouing 
■ — Ev/ropean importer. 

■ Evidence of well-known trade usage ts 
admissible to add to the terms of a written 
contract when such usage does not 'make 
the written contract insensible, or incon- 
' sistent or unreasonable. 

In a contract, to which both parties 
were Indians, for the sale of piece-goods 
imported by a European firm, the due date 
fell on a Sunday : 

Held — That according to the well-known 
usage in the market the due date would be 
the Monday following. 

Richardson v. Cjoddaro (1), Jjalciiand 
V . KbRSTEN (2), JUOtiOMOKAN GHOSR V . 
Manik Chand (3), Gibson r. Small (4), 
Brown v. Byrne (5), Ross v. Shaw (G), 
Cdtebert V. Gumming (7), Produce 
Brokers Co. v. Olympia Oil and Cake 
Co. (16) and WEsfooTT ». Hahu (16),.and 
the other cases referred to. 

Appeal from the judgment of Buck- 
land, J., dated the 2nd December 1919 
passed in tlie exercise of Ordinary Original 
Civil Jurisdiction. 

d,' ll«r)9]a3 Howard 21. 

(3. T.L. K. 16 Bom. 838 (1890). 

(3) 7 M. I. A SAB (1859). 

. (4) [1861] 4 H. L .0. 3fi3, aP7. 

I6i (18641 8 El. & ni, 70.1, 715. 

(«) [1917] 2 I. K, .767. 

l7) [1816] 1 1 Exoli. 405 [408 , 

(16) [1016) 1 App. Gas. 314. 

(10) [101»] 1 K. B. 406. 


WBIKLT NOTES. [VoE. XXVIi 

The facts of the case will appear from 
the judgment. 

Mr. B, L. Mitter (with Mr. A. K. Roy), 
Counsels for the Appellant. 

Sir B. C. Mitter (with Mr. S. N. Baner- 
jee and Mr. R. N. Mitter), Counsels for 
the Respondent. 

The Judgment op the Court was as 
follows : — 

Mookbrjee, C. j. — T his is an appeal 
from the judgment of Mr. Justice Buck- 
land in a suit for damages for breach of a 
contract for the sale of goods. The terms 
of the written agreement between the 
parties made on the 9th August 1918, were 
as follows : — 

“ This is written to Bhai Ilarnand 
l^yjee Fulchand by Easiram Pania with 
their compliments. Further, we have 
bought from you 45 bales, of Grey 
Shirtings No. B 5-456/16-15 of Mahadeo 
Company, at Rs. 26-8 annas, ready goods ; 
godown due 90 days from the 29th July ; 
allowance and all conditions are accord- 
ing to the outside contract, (that is con- 
tract with European firm), interest and 
c(K)ly charges are according to the inside 
customs, (i.e., the customs prevailing 
amongst the Indian Merchants). Broker 
Meghrajee Ramkumar Serowgee.” 

The case for the Plaintiffs is that as the 
due date of delivery, namely, the 27th 
October 1918, (the nihetieth day from 
the 29th July 1918) w'as a Sunday, the 
contract could be performed on the follow- 
ing day, according to a well-known usage 
in the market which was described in the 
following terms : — 

‘ ‘ There is a well-known usage in the 
market in connection with European im- 
porting firms that if the due date falls on 
a Sunday or on a public holiday the same 
is excluded and the following day is taken 
as the due date. The Plaintiff firm and 
the Defendant firm are Well aware of the 
said usage and have altvays acteld in ooQ* 
formity thereto.” 
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this usage, the due date for delivery 
under the contract was the 28th October 
1918, when they tendered the goods to the 
Defendants who refused to accept deli- 
very. The Plaintiffs accordingly claim 
damages on the basis of the difference 
between the contract rate and the market 
rate on the due date. The Defendants re- 
pudiate the claim on the ground that the 
usage alleged by the Plaintiffs has really 
no existence and assert that transactions 
are earned on according to a different 
practice which they describe as follows : — 

“In transactions with the European 
firms, if the due date falls on a Sunday, 
delivery is taken and given on the previous 
Saturday and not on the following Mon- 
day. In transactions between Indian 
firms, the due date is adhered to, irrespec- 
tive of its being a Sunday or a week day, 
and delivery is given and taken on the 
Sunday if that be the due date.” 

The Defendants thus maintaio that the 
due date under the contract was, as 
stated in the document itself, Sunday the 
27th October 1918, and they add that they 
offered to take delivery on that day, but 
the Plaintiffs failed to give delivery as 
they had not the goods and were really 
not in a position to perform their part of 
the contract. Mr. Justice Buckland has 
rejected as untrustworthy the evidence 
adduced by the Defendants to establish 
the alleged demand for delivery and tender 
of the price on Sunday the 27th October 
1918. He has further held that the Plain- 
tiffs have proved the existence of a usage 
that in respect of imported goods, to be 
delivered from the godown of the import- 
ing firm, if the duo date falls on Sunday 
or on .a holiday, delivery is given on the 
following working day. On this basis, 
Mr. Justice Buckland has held that the 
due date under thb contract in spit was 
the ^th October 1918,- and that although 


the Plaintiffs were ready and willing to 
deliver the goods on that date, the De-‘ 
fendants refused to accept delivery. The 
claim' has accordingly been decreed with 
costs. The Defendants have now appeal- 
ed against this decree. 

We may state at the outset that we sed 
no reason to doubt the correctness of the 
conclusion that there was no demand for 
delivery and tender of the price by the 
Defendants on the 27th October 1918, as 
alleged by them. The market on that 
date was against the Defendants, and 
apart from contradictions in the oral evi- 
dence, it is extremely improbable that they 
would, of their own motion, offer to carry 
out tke bargain on their paii and thereby 
be involved in a heavy loss. We reject 
this part of the story of the Defendants 
without hesitation as wholly unreliable. 
The real controversy in the appeal is, was 
there a valid trade usage as alleged by the 
Plaintiffs, and, if so, what was its effect ■ 
upon the contract between the parties? 

According to the Plaintiffs, there is a 
well-known usage in the market in con- 
nection with European importing firms 
that if the due date for delivery of 
goods falls on a Sunday or on a public 
holiday, the following day is taken as the 
due date. As regards transactions with 
European firms, ther^can be no doubt that 
the 'alleged usage is fully proved. Mr. 
Zallichi, . manager of the piece-goods de- 
partment of Ealli Brothers, states that they 
have a custom by which wh^n the goods 
(ready or forward) fall due to be delivered 
on a Sunday or holiday, they deliver them 
on the next following day. Mr. Barker, 
who is in charge of the piece-goods de- 
partment of Graham & Co., states that 
when the due date for delivery on a con- 
tract for sale of goods falls on a Sunday, 
his firm gives delivery on the following 
working day, that is, on the first \^rking 
day after Sunday. Mr. Morgan, who is 
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in charge of the piece-goods department 
of the Bombay Company deposes that when 
the due date under a contract for delivery 
of piece-goods falls on a Sunday, delivery 
is given, according to usage, on the Monday 
following. In our opinion, the evidence is 
conclusive that in transactions with Euro- 
pean firms, on the sale of piece-goods, if 
the due date for delivery falls on a Sunday, 
the delivery is given on the next following 
day, and by usage this is regarded by all 
concerned as due performance of the con- 
tract. This is also clearly consistent with 
the probabilities, as European firms, printd 
facie, would not be kept open for business 
on Sundays. The next point for con- 
sideration is, whether the same usage pre- 
vails with regard to transactions betw’een 
Indian dealers, when tlie subject-matter of 
the sale is goods purchased from a Euro- 
pean firm of imporlers. The balance 
of evidence, in our opinion, points to the 
■ conclusion that the question should be 
answered in the affirmative. Mr. Zallichi, 
to whose evidence we have, just referred, 
after stating the usage of his firm, adds 
that Indian *merchants Avho deal with them 
recognise the usage. To the same effect 
is the evidence of Lakshrninarayan and 
Loonkaran who are members of respect- 
able fifms of piece-goods dealers and who 
confirm the testimony on oath of Mul- 
chand, the Manib domasta of the Plain- 
tiffs. The existence of the usage alleged 
by these witnesses is highly probable, be- 
cause if the goods are lying in Ihc godown 
of the importing firm, it is impracticable 
to give delivery on a Sunday ; in such cir- 
cumstances one would expect that delivery 
would be accepted if given on the next fol- 
lowing working day, just as in the case of 
direct transactions with European firms. 
We are not unmindful that there is some 
evidence to show that delivery may be had 
jni a Sunday, even from a Eur()pcim.firju, 
by previous arrangement ; but it is plain 


that such delivery, where given, is in the 
nature of a concession for the convenience 
or accommodation of the purchaser. Our 
attention has also been drawn to a ruling 
given by the Bengal Chamber of Com- 
merce on the 25th June 1902, in the follow- 
ing terms r 

“ Sundays and Charter Party Holidays 
in relation to Mercantile Contracts — Goods 
falling due for delivery on Sunday or 
on a Charter Parly and shipping Holiday 
must be delivered on the day previous to 
the Sunday or the Charter Party and ’ship- 
ping Holiday, as the case may be.” 

No evidence has been adduced to show 
the circumstances under which the ruling 
was given ; it is clear, however, that this 
has not been regarded as universally or 
even generally binding by mercantild 
firms and has not been observed by such 
firms as Ealli Brothers and Graham & Co. 
It is further worthy of note that it is not 
the case for the Defendants that they 
demanded delivery on Saturday the 26th 
October 1918 "as the due date. Their al- 
legation is that Sunday was the due date ; 
consequently the ruling of the Bengal 
Chamber of Commerce just mentioned can 
be of no possible assistance to them. This 
takes away from the value of the evidence 
of Mr. Pildes, who is ]!)iece-goods sales- 
master of David Sasoon & Co. , (presumably 
a firm of non-Christian Jews) ' and who 
slates that his firm has followed the 
CUiamber of Commerce ruling. A similar 
observation applies to the evidence of Mr. 
Oldfield of the Overseas Export and Import 
( •oc , a firm which has acted on the Chamber 
of Commerce ruling. It is not necessary 
to refer in detail to the other evidrace on 
the record, as, on the whole we agree with 
Mr, Justice Buckland that the usage ’al- 
leged by the Plaintiffs covers not mferely 
direct transactions with European firms 
but also transactions relating to' goods im- 
ITorted by European firms ahd delivered’ 
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from their godowns. In the case before 


ns, as the Defendants were aware, the 
Plaintiffs were the henians of the Bombay 
Company, an importing firm whose goods 
Were the snbject-matter of the contract. 
In such circumstances, the usage, if valid 
in law and not inconsistent with the 
written contract, would be applicable so as 
to make Monday the 28th October 1918, 
the due date for delivery. 

It is well-settled that, in the absence of 
staiutory provision or trade custom or 
usage to that effect, the fact that the per- 
formance of a contract falls due on a holi- 
day does not alter the rights of the parties 
by suspending the transaction of private 
business. This is well-illustrated by the 
case of Richardson v. Goddard (1) where a 
ship arrived in port with a cargo of cotton 
and on a holiday discharged the goods, 
which were destroyed by accidental fire 
before they were removed. The question 
arose, whether there hud been good deli- 
very. It was ruled by the Supreme Court 
of the United States that’ in the absence of 
proof of statutory or customary prohibition 
of the transaction of business on a holi- 
day, the delivery must be deemed to have 
been valid so as to throw the loss on the 
consignee. Substantially to the same effect 
is the decision of Parran, J., in Lalchand 
v. Kersten (2). Consequently, in tlie pre- 
sent case, the Plaintiffs have to establish 
that they were entitled to perform the 
contract on the day following the Sunday , 
by reason of the existence of a valid usage 
which may be deemed to have been in- 
corporated in the contract between the 
parties. As was pointed out by Sir John 
Coleridge in Juggomohan Ghose v. Manik 
Chand f3), such mercantile usage, though 
it. needs not either the antiquity, the uni- 
fcHcmity or the notoriety of custom, must 

(1) tl8M]l2{t Howard 28. 

' (2) T. L. R. 16 Bom. 388 (1890>. 

- (3) 7 M. I. A. 263 (1869). 


be SO well-known and acquiesced in that it 
may be reasonably presumed to have been 
an ingredient tacitly impcffted by the 
parties into their contract. To the same 
effect is the observation of Baron Parke in 
Gibson v. Small (4). 

“ The custom of trade, which is a matter 
of evidence, may be used to annex inci- 
dents to all written contracts, commercial 
or agricultural and others which do . not 
by their terms exclude it, upon the pre- 
sumption that the parties have contracted 
with reference to such usage, if it is ap- 
plicable.” 

It is consequently plain that the usage 
of which evidence is received must not be 
repugnant to or inconsistent with the 
written contract. This view is lucidly ex- 
pressed by Coleridge, J., in Brown v. 
Byrne (5). 

“ In all contracts, as to the subject- 
matter of which known usages prevail, 
parties are found to proceed with the tacit 
assumption of these usages ; they com- 
monly reduce into writing the special 
particulars of their agreement, but omit 
to specify these known usages, which are 
included, however, as of course, by mutual 
understanding. Evidence, therefore, tof 
such incidents is receivable. The contract , 
in truth, is partly express and id writing, 
partly implied o^ understood And un- 
written. But in these cases, a restriction 
is established on the soundest principle, 
that the evidence received must not be of 
a particular which is repugnant to, or 
inconsistent with, the written contract. 
Merely that it varies the apparent con- 
tract is not enough to exclude the evidence, 
for it is impossible to add any material 
incident to the written terms of a contract 
without altering its effect, more or less.” 
[See also Ross v. Shaw (6)] . 

(4) [1853] 4 H. L. C. 863, 397. 

(6) [1864] 3-El. A fil. 703, 716. 

(6) [1917] 2 I. R. 367. 
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But in order that the material incident 
which it is sought to annex should fail 
within the exception of repugnancy, the 
incident must be such as, if expressed in 
the written contract, would make it in- 
sensible or inconsistent or thoroughly un- 
reasonable. See the observations of Cole- 
ridge, J., in Cuthbert v. Gumming (7), of 
Lord Campbell, C. J., in Humfrcy v. Dale 
(8), of Cockburn, C. J., in Dale v. Ilum- 
frey (9), of Keating, J., in Russian S. N. 
Go, V. Silva (10), of Lord Esher, M. E. 
in AkUeselkab v. Ekmand (11), of Stephen, 
J., in Barrow v. Dysler (l‘J) and of 
Kennedy, J., in Gulf Sine v. Laycock 
(13). These cases show that the real 
difficulty in interpreting transactions of 
this character, lies in the reconciliation of 
two conflicting principles, namely, first, 
that evidence of usage is admissible on the 
presumption that the parties did not mean 
to express in writing the whole of the con- 
tract by which they intended to be bound 
but contracted with reference to those 
usages, and secondly, that tbe evidence 
received must not be of a term which is 
repugnant to^ or inconsistent with the 
written contract. The distinction is well 
put by Mr. Justice Story in The Reeside 
,(14). ■ 

“ The*lruc and appropriate office of a 
usage or custom is, to interpret the other- 
wise indeterminate intentions of parties, 
and to ascertain the nature and extent of 
their contracts, arising, not from express 
stipulations, but from mere implications 
and presumptions, and acts of a doubtful 
or equivocal character. It may also be 
admitted to ascertain the true meaning of 

(7) [1866] 11 Exuh. 406 (408). 

(8) [1867J 7 El. & Bl. 266; 110 K. K. 607. 

* (9) [1868] EL BI. & El. 1004; 113 B. B. 964. 

(10) [1863] 18 0. B. N. 8. 610 (618). 

(11) [1897]9Q.B.83(87). 

(12) 13 Q. B. D. 636 (1884). 

(18) [1901] 7 Oom. Oas. 1. 

(14) [1^7] 2 Summer 66?. 


a particular word or of particular .words, 
in a given instrument, when the word or 
words have various senses, some common, 
some qualified, and some technical, accord- 
ing to the subject-matter to which they are 
applied. But I apprehend that it can 
never be proper to resort to any usage or 
custom to control or vary the positive 
stipulations in a written contract, and a 
fortiori, not in order to contradict them. 
An express contract of the parties is always 
admissible to supersede, or vary or con- 
trol a usage or custom ; for the latter may 
always be waived at the will of the parties. 
But a written and express contract cannot 
be controlled or varied, or contradicted by 
a usage or custom ; for that would not only 
be to admit parol evidence to control, 
vary or contradict written contracts, but it 
would be to allow mere presumptions and 
implications, properly arising in the ab- 
sence of any positive expressions of inten- 
tion, to control, vary or contradict the 
most formal and deliberate declarations of 
the parties.” To the same effect is the 
decision of- the House of Lords in Produce 
Brokers Go. v. Olympia Oil and Gake Go. 
(15) and of the Court of Appeal in West- 
cott V. Hahu (16). 

The Plaintiffs must consequently not 
only prove the existence of* a trade usage 
but also establish that the usage when read 
into the written contract does not make it 
insensible or inconsistent. We must, in 
this connection, bear in mind that the 
mere fact that the usage varies the appar- 
ent contract is not of itself sufficient to 
exclude the evidence, for it is manifestly 
impossible to add any material incident to 
the written terms of a contract without 
altering its effect, more or less. The test 
is, whether tbe incident, if expressed in 
the written contract, would make it in- 
sensible or inconsistent or unreasonable. 

(16) [1916] 1 App. Cm. 314. 

(16) [1918] 1 K. B. 496. 
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Exdlixuned in the light of the principle thus 
understood, the case of the Plaintiffs is 
free from difficulty. The written contract 
states explicity that the due date of deli- 
very is ninety days from the 29th July 
1918, that is, the 27th October 1918. We 
have then to read into the contract the 
proviso that if such date falls on a Sunday, 
the due date will be the day following. It 
may be conceded that this does vary the 
apparent contract; indeed, if it did not, 
the parties would not seek to prove the 
usage ; but although f.he apparent contract 
is varied, the contract as modified is sen- 
sible and self-consistent. The added 
term consequently is not open to the ob- 
jection of repugnancy. We hold accord- 
ingly that the Plaintiffs have proved the 
existence of a legal custom annexed to the 
written contract. 

The result is that the decree made by 
Mr. Justice Buckland is affirmed and this 
appeal dismissed with costs. 

PriETOHEB, J. — I agree. 

Messrs. Fox dc Mandul . Solicitors for the 
Appellant. 

Mr. B. B. Palit of (Messrs. Pvgh tC 
Co.), Solicitors for the Eespondent. 

M. N. K. 


[CIVIL APPELLATE JURISDICTION.] 
Afpbal fbom Appellate Decree 
No. 631 OP 1919. 


Mqokbrjbe, C. J. 
Fletcher, J. 
1920, 

22, July. 


Bharam Chand Gcin, 
Defendant, J Appellant, 
«. 

Eahae Sabkar, ' 
Plaiatifif, Bespondent. 


Bengal Tenancg Act (VIII of 1865), tee 46, 
twit far ejeetmewt of non-ocewpaneg raiyat on 
ground of refusal to agree to enfiancenient~Bode 
of eereiee of the agreement on the raigat— Civil 
Procedure Code (Act V of 1908), Or. 5, r. 15, 
terviee of notice on ton of Defendant, whether tufi- 
eUnt terviee— Propriety of inference from the- rela- 
tumoffedherandetm. 


In a suit for ejectment of a non-occu- 
pancy raiyat the statutory agreement was 
served on his son, and the lower Courts 
thought that it was sufficient compliance 
with the requirements of Or. 5, r. 15, C. 
P. C., as the son was presumed to have 
duly hrougKt it to Phe notice of the De- 
fendant; 

Held — That this clearly is a considera- 
tion which cannot be permitted to weigh 
with the Court when the question is whe- 
ther or not the requirements of the statute 
have been carried out. It has to be defi- 
nitely found that the Defendant could not 
be found after reasonable and diligent 
enquiries, and that the person on whom 
the notice was served was an adult male 
member residing with him. It is essential 
that the requirements of the statute in 
these matters should be strictly carried 
out. 

This was an appeal prefeixed on the 11th 
April 1919 from a decision of A. H. 
Cuming, Ksq., Jlistrici Judge, 24-Per- 
ganas, dated the I4tli January 1919, 
affirming that of Babu Upendra Chandra 
Ghose, Munsif, Basirhat, dated the 12th 
October 1919. 

In a suit under sec. 46, Bengal Tenancy 
Act for the ejectment of an occupancy 
raiyat, the agreement required by the 
section was served upon the son of the 
raiyat in his absence. That was thought 
to be sufficient compliance with the provi- 
sions of Or. 5, r. 15 of the Civil Procedure 
. Code by the Court of first instance and the 
lower Appellate Court and the suit was 
decreed. From that decision the tenant 
appealed to the High Court. 

Babus Biraj Motion Majumdar and 
Anilendra Nath Roy Choudhury for the Ap- 
pellant. 

Babus Dwarka Nath Chakravarty and 
Anin Kumar Ghose for the BespoD- 
dent'. 
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The Jqdoment op .'the Court was as 
follows : — 

MooKiiRJEE, C. J. — This is an appeal by 
the tenant Defendant in a suit instituted 
under sec. 46 of the Bengal Tenancy Act. 
Sub-sec. (I) of that section provides that 
“ a suit for ejectment on the ground of re- 
fusal to agree to an enhancement of rent 
shall not be instituted against a non-occu- 
pancy raiyat unless the landlord has ten- 
dered to the raiyat an agreement to pay 
the enhanced rent, and the raiyat has 
within three months before the institution 
of the suit refused to execute the agree- 
ment.” Sub-sec. ( 2 ) then provides as 
follows : — ” A landlord dcsking to tender 
an agreement to a raiyat under this sec- 
tion may file it in the office of such Court 
or officer as the Local Government appoints 
in this behalf for service on the raiyat. 
The Court or officer shall forthwith cause 
it to be served on the raiyat in the pre- 
scribed manner, and when it has been so 
served it shall for the purioscs of this sec- 
tion be deemed to have been tendered.” . , 
... B. 30 of the statutory rules made by 
the Government of Bengal provides as fol- 
lows : — ‘ ‘ Thd agreement under sub-sec. 
(. 2 ) of sec. 46 shall be filed in the Court 
having jurisdiction to entertain a suit for 
arrears of rent of the holding, and shall be 
served oh the raiyat in the manner pre- 
scribed for the service ,of summons on De- 
fendant under the Code of Civil Procedure- 
on payment of the fee prescribed by the 
High Court.” 

In the case before us the Plaintiff alleges 
that the agreement was duly served in 
accordance with Or. 5, r. 15 of the Code 
of Civil Procedure, which provides as fol- 
lows : — ‘‘Where in any suit the Defend- 
ant cannot be found and has no agent em- 
powered to accept service of the summons 
on bis behalf, service may be made on any 
Ri^t'RlRle Qiember of the .family of the 
^llpli^dant who is residing with him.’’ 


The first Court found in favour of the 
Plaintiff that the summons had been duly 
served. The District Judge has affirmed 
that conclusion. But the facts found by 
him are not sufficient to show that the re- 
quirements of Or. 6, r. 15 have been ful- 
filled. The District Judge has held that 
what is required is that the agreement 
should be properly brought to the notice 
of the Defendant, and that as the agree- 
ment was served upon the son, one can 
have little doubt but that it was duly 
brought to the notice of the Defendant by 
his son who lives in the same house with 
him. This clearly is a consideration 
which cannot be permitted to weigh with 
the Court when the question is whether 
or not the requirements of the statute have 
been carried out. It is not definitely 
found whether the first condition men- 
tioned in r. 15 existed, namely, whether 
the Defendant corild not be found. The 
District Judge says that it is very unlikely 
that the Defendant’s son or anyone con- 
nected with the Defendant would give 
any real information as to the Defendant’s 
whereabouts : and, further that ‘‘ the 
evidence would go to show that enquiries 
were made from the Defendant’s son as 
to the whereabouts of the Defendant to 
which apparently only vague replies were 
given.” The statute doe& not require 
tliat the enquiry should be confined to the 
son of the Defendant or to a person relat- 
ed to him. An attempt could easily 
have been made to find out the De- 
fendant by an enquiry from his neighbours 
or other persons. The District Judge has 
not also found whether the son was an 
adult male member of the family residing 
with him. The findings are thus insuffi- 
cient to justify the decree, for it is essen- 
tial that the requirements of the statute 
in these matters should be strictly carried 
ouli. 

e 

The result is that this appeal is allow- 
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ed, the decree of the District Judge set 
aside and the case remitted to him for re- 
consideration. 

It is stated that there are other points 
involved in the appeal. We do not deal 
with them, because if the point mentioned 
be decided against the Plaintiff, no other 
question will arise. But if the point is 
decided in favour of the Plaintiff and 
against the Defendant, the other questions 
which arise in the case will be reconsider- 
ed by the lower Appellate Court. 

Costs will abide the result. 

Fletcher, J. — T agree. 

J. N. R. AppcnJ allowed. 

[€IV1L APPJELLATB JURISDICTION.] 

Appeal from Original Decree 
No. 167 OF 1920. 

Bepin Behari Bose 
W ooDBOFFE, J. and ors , Plaintiffs, 
Ghosf, J. Appellants, 

1921, 

Heard, «4 and Mr. K. S.jBonnerjek, 
November. Receiver to the Estate of 
Judgment, Kumudini Dasi, Princi- 

25, November, pal objector, Defendant, 
Respondent. 

Receiver, rent decree obtained by, after conditional 
order of discharge made by Court, hut not carried 
out a/nd before the decree embodying order of dis- 
charge was signed b^ the Judge - Receiver, if hound 
to disclose to Court order of discharge in such dr- 
eumstances-^ Devolution of interest •pending suit — 
No application for suhstitution^Decree •parsed in 
favour of original party, if bad. 

In a rent suit instituted by the receiver 
of an estate as such a decree was obtained 
after an order discharging the receiver on 
certain conditions had been made by the 
Court. It appeared, however, that on 
the date the rent decree was made the 
order of discharge had not been in fact 
carried out nor was the decree embodying 
the said order signed by the Judge who 
massed it The reoeiver was in possession 
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as before and he was suhseguently conti- 
nued as such by the order of the Appellate 
Court : 

Held — That it was not established 
that the receiver was in fact and law dis- 
charged on the date of the rent decree nor 
was it proved that there was fraud such as 
would entitle the Plamtiff to maintain a 
su%t to have the decree set aside. 

That it was not shown that there was 
in fact and in law such a discharge as it 
was incumbent upon the receiver to dis- 
close before the Court. 

That, assuming that the receiver was 
discharged before the decree was passed, 
there was only a devolution pending the 
suit, and the decree made in favour of the 
receiver would not on that account be 
a bad decree but would enure for the bene- 
fit of the party on whom the interest de-' 
volved, such party not having applied for 
the carriage of the proceedings. 

This was an appeal preferred on the 
tlOth August 1920 against a decree of the 
Subordinate Judge of Howrah (Babu 
Banwari Lai Banerjee), dated the 6th 
July 1920. 

The facts of ihe case will appear from 
the judgment. 

Dr. Dwarka Nath Mitter and Babus 
Hemendra Chandra Sen and Sufendra 
Nath Bose for the Appellants. 

Babus Surendra Chandra Sen and Bhu- 
pendra Kumar Chose for the Respondent. 

The Judgment of the Court was as 
follows : — 

This appeal arises out of a suit for a 
declaration that a certain rent decree, 
dated the 13th Februarv 1919, obtained 
by the Defendant as receiver against the 
Plaintiffs is invalid and inoperative. The 
Defendant was appointed receiver of the 
estate of Kumudini Dasi, one of ,the 

46 
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widows of Gopal Lai Seal, on the 7th 
January 1918. The Defendant instituted 
a rent suit as receiver. It is alleged that 
during the pendency of that suit, he was 
discharged as receiver and thus was un- 
able to maintain and continue the suit, 
and that such discharge took place on the 
28th January 1919. He was not, it is 
said, re-instated until 17th February 1919, 
and that the decree passed in the rent suit 
on the 13th of February 1919, in favour 
of the receiver is invalid. It is alleged that 
the receiver purposely withheld this in- 
formation from the Court, namely, that 
he was discharged, and thus induced the 
Court to believe that he was receiver and 
he thus obtained a decree in his favour. 
It is said that the decree was secured by 
suppression of material facts and thus it 
was inoperative, entitling the Appellants to 
bring this suit to have it set aside. As T 
said, the receiver is said to have been dis- 
charged on the 28th January 1919. On 
that date a settlement was arrived at in 
the suit of Go\ir Mohon ^riilliek v. firimati 
Nayan Manjari Dasi and others. In the 
8th para, of that settlement it is stated 
' ‘ that the official receiver in this suit do 
forthwith make over possession of the 
estate in his hands to the Mullick parlies 
with like notice as aforesaid except a pair 
of horses and an office jaun which he is to 
make over to Babu Panna Tjal Seal and 
that he be dischargdll and do pass his ac- 
counts.” 

This order is, it has been contended, a 
conditional order, because in the earlier 
portion of the order of the High Court 
discharging the receiver it appears that 
“the counsel for the parties other than 
Srimati Nayan Manjari Dasi undertaking 
that their respective clients shall produce 
to the Begistrar of this Court affidavits 
from their respective wives stating that 
so long as this decree remains unreversed 
they will make no daina to the monthly 


sums referred' to in cl. 10 of the terms of 
settlement hereinafter referred to.” 

There is no evidence before us, as the 
learned Judge has pointed out, which 
shows that this undertaking was carried" 
out. We then find that there ■^as an ap- 
peal, and on the 17th February 1919, an 
order was passed by the Appellate Court 
directing that the receiver should retain 
possession of the share of Srimati Kumu- 
dini Dasi until the final determination of 
that appeal. The decree of the 28th 
January 1919 to which I have referred 
was not signed by the learned Judge until 
the 25th February. The decree was 
passed in the appeal in the High Court on 
the 4th April 1919, and after the date of 
the Appellate Court’s decree on the 17th 
March 1920, an order was passed by this 
Court on the Original Side by which it 
W'as ordered “ that the receiver of this 
Court and the receiver appointed in this 
suit under the said order dated the second 
day of January one thousand nine hundred 
and eighteen of the estate of Gopal Lai 
Real deceased,' whicli was held by Srimati 
Kumudini Dasi deceased, and now in his 
possession do continue to act as such 
receiver as aforesaid with all the powers 
conferred upon him by the said order from 
the said 4th day of April 1919 until fur- 
ther orders of this C/Ourt.<’ 

As I have mentioned, the decree in the 
rent suit instituted by the receiver waS' 
passed on 13th February 1919, that is, 
after the date of the High Court’s order 
of discharge on the 28th January 1919, 
but before that decree had been signed by 
the learned Judge who passed it on the 
25th February 1919. 

It appears from the order sheet, order 
No. 14, dated the 13th February 1919, 
that the Plaintiff was ready with his wit- 
nesses. But the Defendant asked for 
time on the ground that bis servant vittio 
looked after this case was ill. T^e'^d^ 
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then recorded the following order: “I 
am not satisfied as to the truth of the 
plea. It appears from an examination of 
this record that the Defendant has ob- 
tained adjournments on this very plea 
which goes to shew that the plea is a 
mere pretext to delay the decision of this 
case. The suit is one for refit, and al- 
ready' more than nine months have elapsed 
of which seven months have elapsed after 
the Defendant had entered appearance. 
So 1 refuse to grant the Defendant’s ap- 
plication.” Then on the same date, the 
following two orders were passed. 
‘ ' After the disposal of the above applica- 
tion, the Defendant’s pleader stated that 
he was gfiing to make an application 
stating that the Plaintiff was discharged 
from the receivership in which capacity 
he sued. As there is noticing on the re- 
cord to prove the correctness of this state- 
ment of the Defendant’s pleader, I refuse 
to take cognizance of it. The Defend- 
ant’s pleader then retired.” The next 
order is “In the coiu’se o/ the examina- 
tion of the Plaintiff’s witness Tarak 
Chandra Mitra the Defendant’s pleaders 
filed the application stating that the .Plain- 
tiff was discharged and asked for a week’s 
time to prove this fact. 1 refuse to admit 
this application and to gi'ant the time ap- 
pUed for.” 

Passing now to the law on these facts it 
is in the first place urged that when the 
rait was first instituted, there was no de- 
fect in it, on the contrary the receiver 
had full authority to institute the suit, the 
decree in which the Appellant seeks to set 
aside. Assuming for the moment, with- 
out deciding that the Appellant’s conten- 
tion is con.'ect, namely, that the receiver 
ceased to be such before the date of the 
decree, that is on the 28th January 1919, 
the deci;ee being signed on the 2dth Febru- 
ary, 1919, there is in this case a devolution 
fA in.terrat. [8ee the case of N. 0. 


Macleod v. Kissan Vithal Singh (1)]. 
But because there was such devolution it 
does not follow therefrom that the suit 
should have been arrested, that it could 
no longer be maintained and that the de- 
cree which was passed in favour of the 
Plaintiff was, as alleged, a bad decree [see 
the case of Rai Gharan Mondal v, Biswa- 
nath Mondal (2)] . If the party on whom 
the interest devolved did not apply, (as 
they did not), to carry on the proceedings, 
then in such a case the decree would 
enure for the benefit of the party. We 
must distinguish such a case from one in 
which an event subsequent to suit shows 
thsit the Plaintiff had no title to bring the 
suit, on the date of its institution. This 
argument, however, as I say assumes, that 
the receiver was discharged before the de- 
cree, but the learned Judge holds that he 
was not discharged; and I am not satis- 
fied that the learned Judge’s decision on 
this point is erroneous. The decree of 
the 28th January 1919, was, it has been 
pointed out, conditional, on certain affi- 
davits to which I have referred being filed ; 
as also, it is contended, to. the giving 
over of possession in terms of cl. 8 of the 
terms of settlement. There is nothing to 
show that these conditions were carried 
out and it is for the Plaintiff-Appel]|int, in 
my opinion, to show all the facts which 
are necessary for hinr to establish in order 
to prove bis claim to have the decree set 
aside.. Not only is there nothing to show 
that these conditions have been carried 
out but on the contrary we* find that the 
order of the Appellate Court of the 17th 
February 1919 orders that the receiver do 
retain possession during the pendency of 
the , appeal, thereby indicating that the 
receiver had been and was then in pos- 
session or in other words that the order 
of the 28th January 1919 had not on that 

(1) I. L. K. 30 Bum. 260 (1904). 

(2) 20 C. li. J. 107 ('9t4.. 
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• date been carried out. Further the de- 
cree, dated the 28th January 1919, was 
not signed until the 25th February 1919. 
The decree was not complete, and was in- 
operative for want of signature. Then 
on the 17th March 1920, the receiver was 
continued after disposal of the appeal and 
it is to be observed, as the learned Judge 
has done, that no reference is here made 
to any fresh appointment, the date re- 
ferred to in the order, dated the 17th 
March 1920, passed by Mr. Justice Greaves 
being the 2nd January when the receiver 
Was first appointed. I am of opinion 
therefore that it has not been established 
that the receiver was in fact and law dis- 
charged on the date of the rent decree, 
that is, tlie 13th February 1919, nor am T 
satisfied that it is proved that there was 
fraud such as woulil entitle the Plaintiff 
to maintain the suit to have the decree set 
aside. Having regard to my findings on 
the other points it is not necessary for me 
to elaborate this one, but I desire to say 
that it is not suggested that the receiver 
had any intention to deceive. 

It is, however, contended that it was 
the duty of the receiver to state to the 
Court that he w'as discharged. It has not 
been made clear either to us or to the 
Subordinate Judge that there was in fact 
and in law such a discharge, as, it is said, 
it was incumbent'’ upon the receiver to 
disclose before the Court. On the ques- 
tion of alleged damages for such alleged 
fraud it is to be obser\ed, having regard 
to the provisions of sec. 153 (a) of the 
Bengal Tenancy Act, that the Judge 
' passed the following order, “ The de- 
fendants made an application for rehear- 
ing on the 11th March. By an order, 
dated the lltli March (recorded on the 
application) they were asked to state with- 
in three days if any rent was due from 
them for the period in claim. They have 
*not answered this question. From their 


application for rehearing, it does not ap- 
pear that they have sustained any injury 
by the ex parte decree. So I refuse to 
admit their application for rehearing. It 
is I'ejected accordingly.” 

For the reasons stated I am of opinion 
that this appeal fails and must be dis- 
missed with costs. 

S. C, M. Appeal dismissed. 

[CIVIL APPELLATE JURISDICTION.] 

Appeal from Appellate Dbobbe 
No. 708 OF 1919. 

BbOJBEDBA EtTHAB 
Rot Chowdhdbt and 
Obattbbjba, J. ^ Defendants, 

Pabton, J. Appellants, 

V . , 

3, June, AsuTOSH fter and ors., 
Flaiatiffs, Respondents. 

Limitation xict (IX of 1008)f Art, 138^^' Date 
when sale becomes absoliUey^ significance of ^ Arts, 
137^ 138 and which applies when an execution 
purchaser obtains symbolical possession^ but is kept 
out of actvjal possessionSec, IS, if applies to a 
iuit for possession by such an execution pwrehaser, 

A tenure was purchased at an execution 
sale, which was cov firmed in August 1902, 
Symbolical possession was delivered to the 
purchaser in January 1904. An applica- 
tion for setting aside the sale was made in 
June 1905 and was rejected in April 1906, 
Being kept out of actual possession the pur- 
chaser brought a suit for possession in 
July 1914 and added some Defendants in 
March 1910, i.e,, more than 12 years^from 
the date on which the sale became abso- 
lute, as well as from the date when sym- 
bolical possession was delivered to the exe^ 
cution purchaser: 

Held — That the sale became absolute on 
the confirmation of the sale in August 
1902 and not in April 1906, when the ap- 
plication for setting aside the sale was 
dismissed. The , confirmation of a sale 
'cannot be kept in abeyance {w^hen no ppo- 



365 


uvoti. XXVI.] rm wmma wbbxls KCMtBB. 

Bbojendba Komab Roy Chowdhtjby «. Asxitosh Roy. 


ceedings ate taken to set aside the sale 
before the confirmation) in order to enable 
the judgment-debtor to take such proceed- 
ings afterwards. 6'o if Art. 138 of 
the Limitation Act applied, the suit would 
be barred, even deducting the time 
during which the application for setting 
aside the sale was pending. 

Art. 187 dRd not apply as the judgment- 
debtor was in possession at the date of the 
sale. Art. 138 too was not the proper 
article applicable to the case. The pur- 
chaset obtained symbolical possession, 
which was as effective as actual possession 
against the judgment-debtor, and if the 
latter continued in possession, it was ad- 
verse against the purchaser from the very 
day on which he got symbolical possession. 
The purchaser therefore had a fresh cause 
of action for instituting the suit for posses, 
sion against the judgment-debtor. In 
such a case Art. 138 does not apply but 
Art. 144 applies. 

GopaIi V. Kbishna Rao (1) referred to. 

Where Art. 144 applies, no deduction of 
time under sec. 16 of the Limitation Act 
or under the general principles of equity 
is allowable, and the suit was therefore 
barred. 

Lakhan Chandee Sen v. Madhustjdan 
Ben (2), UeIiendba Mohan Khasnabis v. 
Dbaeani Nath Chanda Roy (3) and 
Mussamat Ranee Subnomoyek v. Shoshi 
Mdkhi Buemonia (4) distinguished. 

This was an appeal against the deci'ee 
of M. Smither, Esq., District Judge of 
Eillah Dacca, dated the 23rd of January 
1919, modifying the decree of Babu 
Bukumar Bhattacharjee, Subordinate 
Judge, 1st Court of that District, dated 
the 29th of July 1917. 

ID T. L. K. 26 Bom. 276 at p. 280 (tWO). 

(21 I. L. B. 36 Oal. 209, 217 : i. o. 12 0, W. 

N. 328 (10071. 

(8) 26 0. W. N. 376 (1020).. 

, ; (4) 12 M. I. A. 244, 254 <1868); 


The Plaintiffs purchased a tenure at an 
execution sale on the 12th July 1902. 
The sale was confirmed on the 13th August 
1902. The Plaintiffs obtained symbolical 
possession on the 12th January 1904. 
The judgment-debtors made an applica- 
tion for setting aside the sale on 21st June 
1905 and it was rejected on the 8th April 
1906. The Plaintiffs, however, did not 
obtain actual possession and brought the 
present suit for possession against the 
judgment-debtors on the 11th July 1914, 
and added some Defendants on the 27th 
March 1916. The Court of first instance 
held that the suit was barred by limitation 
and dismissed it. On appeal the District 
Judge decreed the suii. The added De- 
fendants thereupon preferred the present 
appeal to tlie Higli Court. 

Babus D. N. Ohakerbulty and Itajcndra 
Chandra Cuha lov (he Appellants. 

Babus Uam Chandra Mazmndar, Upen- 
dra Lai Roy, Bimola Charan Das Cupla 
and Khemada Kinkar Hoy for the Respon- 
dents. 

The Judgment of th^ Coubt was as 
follows : — 

This appeal arises out of a suit for re- 
covery of possession of the lands in dispute 
on the ground that they formed part of a 
tenure w’hich was granted in 1837 to one 
Hoseinuddin Chosvdhury, the predecessor- 
in-interest of the Defendants. 

Tt is* alleged by the Plaintiffs that a suit 
for rent in respect of the tenure was 
brought against the heins of Hoseinuddin 
and in execution of that decree, the tenure 
was sold and purchased by the Plaintiffs 
on the 12th July 1902. The sale was 
confirmed on the 13th August 1902. The 
Plaintiffs obtained possession on the 12th 
January 1904. The Plaintiffs say that 
they continued in possession and were dis- 
possessed in 1914. They then brought a 
suit in the Munsif’s Court on the 11th July 
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1914. That Court held that the suit was 
not cognisable by that Court, and accord- 
ingly returned the plaint. The plaint 
thereupon was filed in the Court of the 
Subordinate Judge against the original 
.Defendants on the 15th June 1915. The 
Defendants Nos. 7 to 20 were added as 
party Defendants on the 27th INfareh 1910. 

Tlie defence was that there was no 
tenancy created in 1837 in favour of the 
the Defendant, that there was a sale of a 
portion of the proprietary interest, but 
that the transferee was to pay his 
share of the Government ilevenue pay- 
able with respect to that i)oitiou through 
the transferor so long as mutation did not 
take place and that that being so, the 
Munsif’s Court which held the sale in ex- 
ecution of the rent decree had no jurisdic- 
tion lo pass the decree or hold the sale as 
the suit was one cognisable by the 8iuall 
Cause Court. 

. The Court of first instance held that the 
suit was barred by lirnitatioti aud dismissed 
the suit. On appeal the learned District 
Judge decided the question in favour of the 
Plaintiff and gave him a decree. 

The Defendants Nos. 7 to 20 have ap- 
pealed to this Court. 

The main question in the case is whe- 
ther the fluit is barred by limitation. 

As stated above, the sale was confirmed 
on the 13th August 1902 and symbolical 
possession was delivered to the Plaintiffs 
on the 12th January 1904. The judgment- 
debtors however continued in possession, 
and the Plaintiffs did not obtain actual 
possession. The Defendants Nos. 7 to 20 
wera adffed as parties on the 27th March 
1916. This was more than 12 years from 
the date of the confirmation of the sale as 
wpll as from the date on which symbolical 
possession was delivered to the Plaintiffs. 
The learned District Judge was of opinion 
jj}iat the article a])plicable to the suit was 
137 dr 138 but that sec. 16 of the Limita- 


tion Act applied to the case under which 
the Plaintiffs were entitled to deduct the 
time during which an application for sett- 
ing aside the sale was pending in Court. 
That application was made on the 21st 
June 1906. It was rejected on the 8th 
April 1906. 

Sec. 16 lays down that in computiug 
the period of limitation prescribed for a 
suit for possession by a purchaser at a sale 
in execution of a decree, the time during 
which the judgment-debtor has been pro- 
secuting a proceeding lo set aside 
the .sale shall be excluded. The only 
suit for possession by a purchaser 
at a sale in execution of a decree 
for which a period of limitation is pres- 
cribed is a suit under Arts. 137 and 138. 
Art. 137 cannot apply to the present case 
as the judgment-debtor was in possession 
at the date of the sale ; and if any of these 
articles is applicable, it must be Art. 138. 
Art. 138 provides for a suit by a purchaser 
of land at a sale in execution of a decree 
for igossession of , the purchased land when 
the judgment-debtor was in possession at 
the date of the sale. The period of limi- 
tation (12 years) begins to run from the 
date when the sale becomes absolute. 
Now, if the sale was made absolute on 
the 13th August 1902 on wh,ich date it was 
confirmed, the suit would no doubt be 
barred, even if the Plaintiff was to get de- 
duction of the period during which the 
application for setting aside the sale was 
liending, namely, from 21st June 1905 to 
8th April 1906. 

It is contended, however, on behalf of 
the Respondent that the sale did not be- 
come absolute until the 8th April 1906 
when the application under secs. 204 and 
311 to set aside the sale was disposed of> 
and if that is the proper view of the matter, 
there is no doubt that the suit would be 
in time. .» 

The question is whether the sale was 
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made absolute on the 8th April 1906 or on 
the ISth August 1902. 

Now, sec. 314 of Act XIV of 1882 pro- 
vided that no sale of the moveable pro- 
perty should become absolute until it had 
been confirmed by the Court, and sec. 316 
laid down that when the sale had become 
absolute in the manner aforesaid the Court 
sho.uld grant a certificate and the property 
should vest in the purchaser from the date 
of the certificate. The sale therefore be- 
came absolute on confirmation of the sale 
under sec. 312 of the Code; and sec. 312 
shows that the sale was to he confirmed if 
no application were made under sec. 31 1 
or if any such application ^vere made and 
disallowed. It appear.s therefore, that the 
confirmation of the sale followed dis- 
allowance of any application that may 
have been made under sec. 311, C. P. C., 
and evidently that was to be made before 
the certificate of sale was issued : and in 
such cases, sec. 16 of the Limitation Act 
would certainly be applicable. Here, the 
application was made several years after- 
wards. The sale was confirmed on the 
13th August 1902, the application to set 
aside the sale was not made until the 21st 
June 1905. The confirmation of sale can- 
not be kept in abeyance (when no pro- 
ceedings are taken to set aside the sale 
before the confirmation) in order to enable 
the judgment-debtor to take such proceed- 
ings years afterwards, as in the present 
case. We are unable therefore to hold 
that the s&le became absolute on the 8th 
April 1906 when the application was re- 
jected. We are of opinion that the sale 
became absolute on the 13th August 1902. 

We think, therefore, that even if Art. 
138 is applicable to the case, the suit will 
be barred even if the Plaintiff is allowed de- 
duction for the period during which the ap- 
plication to set aside the sale was pending. 
We do not think, however, that Art,. 138 
is the proper artifils applicable to the case. 


The Plaintiffs obtained delivery of symbo- 
lical possession on the 12th January 1904. 
Such symbolical possession was as effec- 
tive as actual possession against the 
judgment-debtors; and if the judgment- 
debtors continued in possession their pos- 
session was adverse against the Plaintiffs 
from I hat very day. The Plaintiffs there- 
fore had a fresh cause of action for insti- 
tuting the suit for possession against the 
judgment-debtors; and such a suit would 
not be one governed by Art. 138 which 
evidently refers to a case where the pur- 
chaser has not obtained delivery of pos- 
session. 

The cases on the point are discussed in 
the case of Gopal v. Krishna Rao (1), 
where it is pointed out that “Art. 137 
applies to an .auction-purchaser of the 
rights of a person not in possession, while 
Art. 138 applies when the auction-pur- 
chase is made of the rights of a judgment- 
debtor Avho is in possession al the date of 
the sale. None of these, articles contem- 
plate the case of an auetion-))urchaser or 
his assign who has obtained formal pos- 
session, and is disturbed by the judgment- 
debtor or his heirs who continue in actual 
possession, as was the case in the present 
dispute. In such a case all the Courts 
agree in holding that Art. 138 does not 
apply but Art. 144 applies.” 

If Art. 144 applies, the Plaintiff is not 
entitled to any deduction of time under 
sec. 16 of the Tjiraitation A.ct. But tlie 
learned Pleader for the Respondent con- 
tends that he is entitled deduction of 
the time during which the proceeding for 
setting aside the sale was pending, under 
the general principles of equity : We do 
not think, however, that he is so entitled. 

He refers to the cases of Lakhan Chan- 
dcr Sen v. Madhusudan Sen (2) and 

(1) I. L. B. 25 Bom. 276 at p. 260 (19001. . 

(2) 1. L. B. 86 Cal. 209, 217 ; a, c. 12 0, W, 
N. 326 (1907). 
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Hemeridra Mohan Khasnabis y. Dharani 
Nath Chanda Roy (3). lu'the first case, 
there was a decree actually in favour of 
the pro formd Defendants and so long as 
that decree was not set aside, a fresh suit 
for the same relief could not be brought by 
them. 

In the second case, the third mortgagee 
was prevented by an order of the Court 
from applying to make the decree absolute 
until the second mortgage had been re- 
deemedl 

In the case of Mussamat Ranee Surno- 
moifee v. Shoshi Mulchi Burmonia (4) it 
was pointed out by the Judicial Committee 
” until the sale had been finally set aside, 
she was in the position of a person whose 
claim had been satisfied ; and that her suit 
might have been successfully met by a 
plea to that effect.” 

In the present case the principle of 
those cases cannot apply ; because the sale 
had already been confirmed, and had be- 
come absohite; a cerlificate of sale ha<l 
been granted to the Plaintiffs and they had 
obtained delivery of symbolical possession. 
In these circumstances when the Defend- 
ants judgment-debtors withheld posses- 
sion, the Plaintiffs were quite competent 
to maintain the suit against the judgment, 
debtors and the mere fact that the judg- 
ment-defitors made an unsuccessful appli- 
cation several years afterwards could not 
invalidate the confirmation of sale which 
had taken place, nor entitle the decree- 
holders to deduct the period during which 
the proceeding]! were pending. 

We think therefore, that the suit is 
barred by limitation. 

That being so, it is unnecessary to 
consider whether the transfer in favour 
,of Hosseinuddin by the Plaintiffs’ prede- 
cessor wais a lease or a transfer of a por- 
tion of, the proprietary interest; and, if it 

aa 0 . w. N. 876 (lAaoi. 

4 (4) 18 M. I. A. 24A 264(1868). 


was the latter, whether the Munsif had 
jurisdiction to pass a decree for rent or hold 
the sale in execution thereof. 

The result is that ihe decree of the 
lower Appellate Court is set aside and that 
of the Court of first instance restored with 
costs here and of the Court below. 

J. N, R, Appeal decreed with cosU. 


[OIVXL APPELLATE JURISDICTION.! 
Appeal fbom Appellate Dbobeb 
No. 485 OF 1903. 


fiBETT, J. 

1904, 

Heard, 7 and 
8, December. 
.Judgment, 

8, December. 


JOGBSH CbaNDBA BoY, 
Plaintiff, Appellant, 

V. 

Annada Obaban Chow- 
DBUBT, Defendant, 
Bespondeht. 


Cess Act (IX of 1880 , B. C.}, sec. Al, cess if 
payable for lands held on payment of rent in hind. 

In a suit for arrears of rent ihe claim 
for the tenant’s share of the cess was dis- 
allowed on the qround that there was ro 
provision for payment of cesses when rent 
was payable in kijid : 

Held — That cess is payable in respect 
of all lands held by a cultivating raiyat, 
whether the rent is payable in cash or in 
hind. 


This was an appeal preferred on the 
22nd March 1903 against the decree of the 
Subordinate Judge of Chittagong (Babu 
.Togendra Lai Choudhury), dated the lltb 
December 1902, modifying a decree of 
the Munsif of Patiya (Babu Sargt Eishore 
Bose), dated the 24th June 1901, 

The Appellant brought a suit for arrears 
of rent in respect of. 3 plots of land, for 
which rent in kind was payable for one 
plot, and he made a claim for the usual 
cesses. The Munsif decreed the whole 
claim, but the lower Appellate Court dis- 
allowed the claim for cesses in resp^t of 
the plot of land for which rent was daiih* 
ed in kind, dn the gK>und that tbdrei 
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is DO provision in the law for the paynieDt explanation given under sec. 4 of the Cess 
of cesses when rent is payable in kind and Act, B. C., of 1880, in the Edition of the 
that there was no proof of any agreement Act published by the Board of Kevenue 
to pay such cesses. Hence the, present with the Board's Buies attached, 
appeal to the High Court. In my opinion the Subordinate Judge 

Babu Hari Bhusan Moolccriee for the is in error in disallowing the claim of the 
Appellant. Plaintiff for the tenant’s share of the 

No one for the Bespondent. cesses on the plot of land paying rent in 

kind and I therefore set aside the judg- 
The Judgment of the Court was as ment and decree of the Subordinate Judge 
follows : — on this point and restore the judgment 

This appeal arises out of a suit brought and decree of the Munsif. 
by the Plaintiff-Appellant for arrears of As no one appears on the other side to 
rent of 3 plots of land. Money rcjit was contest the appeal I make no order as to 
claimed in respect of two of the plots and costs. 

rent in kind in respect of the third. There J^ N. R. Appeal allowed. 

was also a claim for the usual ccsscs. 

The Court of first instance decreed the PRIVY COUNCIL, 

entire claim, but on appeal the lower Ap- [Appeal from Madras.] 

pellate Court lias modified the decree of Viscount Haldane. 
the Court of first instance by disallowing Lord Atkinson. 
the claim for cesses in respect of the plot Sir John Edge. 
of land for which rent was claimed in 1921, 

kind. The Subordinate Judge gives as Heard, 10, May. 
his reason for disallowing that part of the Judgment, 
claim for cesses, that there is no provi- 2, June, 

sions in the law for the payment of cesses ludiatt RajUtixitiou Act (III of ^ecs. 3, su 
when rent is payable in kind, and there ’—Deed of gift in farour of a married minor girt 
is no proof on behalf of the Plaintiff of P^'esmted for regutration hg lattc'Pii father without 
any agreement to pay such cesses. from e.vccHtant-Ue.gi>tratimi if valid- 

On behalf of, the Appellant it is coi\- ^ 

tended that the Subordinate Judge is in dveds of (jift executed by K in 

error in supposing that the law does not of hts niece /f who was a minor 

contemplate that cesses should be paid by rmmied to his adopted son were pre- 

the tenant in the case of lands held on for ■Tcyistration by A's father and 

rents payable in kind. The contention is 'f'^Qislered : 

in my oinnion correct. See. 41 of the Held — That upon A's marriage her 
Cess Act clearly provides that the cess is father ceased to he her natural guardian 
payable in respect of all lands held by a and never having been appointed Iter legal 
cultivating raiyat; and, sub-cl. 3 of that guardian was not her assignee or represen- 
section lays down the amount of cesses tative within the meaning of sec. 3 of the 
wfaioh the raiyat is bound to pay. The Registration Act, 1877. Nor was he. 
Subordinate Judge was possibly unaware within the meaning of sec. 34 of the Act, 
of the rules provided for the levy of cesses the representative assign or agent duly 
in respect of rents ‘payable in kind, and authorised on behalf of K. The registrar 
bis attention is therefore invited to the tion of the deeds was t^icrefora illegal, in- 

47 


Auba al'ias Padma- 
VATBi, Appellant, 

V. 

Shbinivasa 

Kamathi, 

Respondent. 
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valid and void, with the consequence that 
the deeds themselves were void and un- 
enforceable. 

This was an appeal from a (lecisioii of 
the High Court of Judicature afc Madras, 
The facts of the case will appear from 
the judgment. 

Mr. Kenworlhy Brown for (he Appel- 
lant. — The allegations are (hat the 
(1) testator was too olil to know what 
he did ; (2) testator was so old that he was 
easily under undue inflinnuH' and was so in 
this case. 

[Lord Haldane referred to iho .Kegis- 
tration Act and asked wlietlier one could 
hot withdraw the deed once it has been 
presented but before registration. If it 
could bo withdrawn then the question of 
undue influence does not arise.] 

Sec. 32 of the Kegistration Act, see. 3o. 
[A/r. L. DcGruythcr, f\\ (\ — The docu- 
ment could bo withdrawn. This has not 
b(?en challenged in the lower C’ourts.l 
Sec. 47 of the Act. Once it is register- 
ed it dates back to dale of oxeculion. 

[Lord HALDAM:.~-The other side 
challenges ‘the validity of registration, j 
[fjORD TIald.a.vk.— I'h('. duciges in the 
High Court take two points against you. 
fl) It was not presented by any one on 
behalf of the executant. i2) It was no 
longer a proper document. J 
Sec. 32 of the Ac^. 

[Lord IT ald.\nk. — K risI i nn wil hdrew 
his request for registration.] 

He u anted to take back the 'document. 
Registration was offecled under the de- 
cree. 

[Lord Atkinson. — The tiecrce gave 
permission to Plaintiff’s next friend to 
present the document.] 

[Lord Haldane.— Tffic decree says : 
duly presented.”] 

[Lord Atkinson. — The order was that 
the documents should be returped to 
him.] 


AivuTm, 

Messrs. L. DeGruyther^ K. C. and K. 
V. L. Narasimham for the Respondent 
were not called on. 

• 

Tlieir Lordships’ Judgment was deli- 
vered by 

Lord Atkinson. — The Appellant, who 
sues in forma pauperis, is a minor and the 
second wife of the Respondent. She was 
also the niece of one Krishna Kamathi, 
deceased, a man of considerable property, 
who died on (ho ] lih April 1909. Tlic 
Kcspondcid is the adopted sou of this 
same Krishna. Kamathi. The case made 
by the Plaintiff was that Krishna Kamathi , 
being anxious that liis line should be per- 
petuated, pressed tlic Respondent, who 
was much attached to his first wife, to 
marry tlio Appellant, then a girl only 
eleven years of age, that llio Respondent, 
reluctantly consented to do so, and that 
the marriage accordingly took place upon 
tlie 9th March 1908. 

It was alleged to be the eustoiu ^vhen 
these child marriages lake place that the 
wife is not brought to reside in her hus- 
band’s liome till she lias J*eiielicd the age 
of puberty. However that may be, iho 
Respondent did not bring this wife of his 
to his home, and in other respects was 
alleged to liave treated her in a way of 
which Krishna Kamathi so .sti-ongly dis- 
approved that he became somewhat in- 
censed against liis adopted .son. TTc was 
the manager of the family property, and, 
although advanced in years, was ad- 
mittedly an intelligent man, who managed 
this ])]*operty well and IcKjked after all 
legal matters, siieli as the institution of 
suits, etc. Oil the 30th April 1908, 
Krishna Kamathi wu’ote to tlie Respondent 
a letter^ in which he stated that the lattei* 
had recently become disobedient to him 
and had disregarded him, that it appeared 
to him the Respondent would behave 5n 
the same manner in future, that it did not 
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appear to him, Krishna, proper to live 
with the Eespondcnt hereafter as a mem- 
ber of an undivided family, and that he 
liad divided the movable and immovable 
family property into two equal parts, had 
prepared four lists thereof, and proposed 
1o divide it between himself and his son, 
in the complicated manner set out in this 
letter. The Kespondent, in answer to 
this letter, wrote to liis adoptive father 
a letter bearing date the 30th May 1908, 
in which, after defending himself against 
the accusations made against him, lie sug- 
gested that relatives for interested motives 
had poisoned his father’s mind against 
him, begged of tlie father not to break up 
the joint family and divide the family y)ro- 
porty, but stated that if bis fatlier had 
made up his mind to do so he w^as ready to 
take as his share of it the property men- 
tioned in Ijist No. 2. 

Krishna Kamathi, in pursuance of the 
rejK)lutiou he had formed, employed two 
pleaders io draw' up for him two deeds, 
dated respectively the 19th and 23rd May 
1908. The is a 'partition deed 

between him and his son, the Kespondent, 
in which ho again sets forth the charges 
against the latter, as he had already done 
in the letter already referred to, stating 
that be had separated and delivered to his 
son the property in the aforesaid List 
No. 2, which the latter had accepted, and 
provided he, the Kespondent, should enjoy 
the immovable and movable prajierty 
mentioned in that list from generation to 
generation, lie paying the sircar tcrvii and 
by the entry of kudthala in his, the Ke- 
spondent ’s, name. The second deed is a 
deed of gift to the Appellant, his niece, by 
which, after reciting that he had effected 
a partition between himself and his son, 
of the movable and immovable property, 
he, Krishna, out of the part of the same 
wrhich fell to his share, had made to his 
niece of his bwVfree will, because of the 


love he had for her, a gift of the movable 
and immovable property described in a 
schedule attached thereto and estimated 
to be of the value of Es. 15,000. This 
deed contains the following passage : — 
Though I have given up to you just now 
the full right of the undermentioned pro- 
perty still as you are now a minor and un- 
able to look to the management of tho pro- 
perty, I shall look after the management of 
the property as your trustee till you bicicorao 
a major, and I shall myself take the rice and 
cash amount settled to be paid by you each 
year for my and my wife^s maintenance and 
keep a regular account and spend the amount 
necessary for the due performance of the 
Mana Mariyado pertaining to this property 
and pay the remaining mesne profits to you 
as soon as you become a major, or I shall 
get a document executed in your name for 
such an amount on the safe security of im- 
movable property and deliver the said 
document to you.” 

Both these deeds were executed by 
Krishna Karnuthi alone. Neither the 
Appellant nor her father executed them. 

On the 1st Juno 1908, Krishna Kamathi 
duly presented both these deeds at the 
office of the Sub-Kegistrar of Vittal for 
registration. Kegistration, however, did 
not take place owing to some question as 
to the amount of stamp duty leviable. 
This involved a reference to the Registrar 
of the district, which caused delivy. The 
deeds meanwhile remained with the Sub- 
Kegistrar. The Kespondent having in 
the meantime learned that his father had 
presented these deeds for registration, 
requested him to obtain a return of them, 
and tho latter accordingly, on the 5th 
June 1908, presented a petition to the Sub- 
Registrar praying for a return of the two 
deeds w'ithout their being registered. On 
the 9th June 1908, Krishna and the Ke- 
spondent entered into an agreement 
{Tahanama) to the effect that during their 
lifetime they would not partition the 
family property* This agreement was 
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duly registered three days later, namely, 
on the 12t.h June 1908. O^i llio 1 0th 
June J908', Ihimayya Shanbhogue, the 
father of the Appellant, presenied on her 
beliaif a petition to the' said Sub-Eegistrar 
objecting to tlie return to Krishna of the 
two deeds aforesaid nntil they had been 
registered, and informing this official of 
his, the Petitioner’s,- intention to institute 
a suit to secure their compulsoi'y registra- 
tion. 

In answer to this petition llie Eegistrar, 
on the lOtli October J008, informed the 
Petitioner that the two before-mentioned 
deeds would be returned to the presentant, 
Krishna Kamathi, by the Sub-Eegistrar of 
Vittal unless the claimant under the deed 
of gift obtained an injunction order of a 
competent Court against their return 
wdthin one month from tlie receipt of this 
notice. Accordingly the minor, Amba 
Bai, by her father as next friend, institut- 
ed a suit (No. 44 of 1908) against Kinshna 
• Kamathi and her husband to obtain the 
suggested relief. The first Defendant, 
Krishna, then filed a long written state- 
ment which is significant in its terms. 
After admitting that he had executed the 
two deeds and had presented them for 
registration, and after slating that Ihs 
adopted son left his own lioiise and w'ent 
to reside in the house of liis father-in-law 
at Mangalore for many days, he alleged 
that Eamayya RhanbBogue, taking advan- 
tage of his, Krishna’s, old age, diseased 
and helijless condition, had represented to 
him that the conduct of his son, the second 
Defendant, afiionnted to deliberate dis- 
obedience and to a disregard of his, 
Krishna’s, comforts; that his said son in- 
tended to abandon him altogether, and if 
necessary to marry a third girl or to him- 
self adopt a son ; that by these fraudulent 
misrepresentations the Plaintiff, Amba 
Bai’s father, had prevailed upon him, 
Jvrishna, to consent to a. partition of his 


property and (o make a provision for this 
girl, his niece, out of his ow-n share ; that 
in this wM-y the two deeds in question were 
by fraud, misrepresentation and undue in- 
fluence procured from him, an old man 
struck with disease. He further alleged 
that he only became aware of the effect of 
the two deeds after he had presented them 
for registration and therefore was entitled 
to have them returned to him unregister- 
ed. And he made the point that the 
.Plaintiff*, not being a parly to the deed of 
partition, had no right to maintain a suit 
for its registration under the Eegistraiion 
Act. It clearly appears from these state- 
ments that ICrishnn Kamathi thus early 
clearly made the case aftcivvards slrenn- 
oiisly insisted upon that tlie I'lainlifT’s 
father, for the purpose of procuring for his 
daughter the benefits conferred upon her 
by the tw-o before-mentioned deeds, exei*- 
cisod upon Krishna undue influence by the 
insidious method of poisoning his mind 
against his adoplod son. Tliis suit was 
dismissed as against Bhrinivasa, the Ap- 
pellant’s luisband, but compromised as 
between lier father on her behalf, and her 
uncle Krishna. The terms of I he com- 
promise were embodied in a deed, dated 
the 29th March 3909, styled in llic pro- 
ceedings the deed of rectification. By 
this deed it \vas provide^J tliat Krishna 
w’ould consent and thereby did consent to 
the registration of the tw^o deeds, dated 
39th May 1908, and 23rd May 3908, 
3’espectively, and further that the Appel- 
lant should enjoy the partitioned property 
subject to certain amendments and condi- 
tions therein set out. These alleralions 
and conditions seriously modified and 
diminished the provision made for Amba 
Bai by the deed of gift of the 29th May 
1908. Por instance, it burdens the pro- 
perty given to her by the latter instrument 
with a liability to pay Rs. 360 annually to 
Krishna’s wife, Devi. Though providing 
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that he, Krishna, should continue to be 
her trustee till her majority, it provides 
that owing to his ill-health her father 
should manage the property given to her 
on her behalf. It farther provided that 
though the property given to her by the 
deed of gift was to be enjoyed by her from 
generation to generation, if she and her 
husband came together and lived amicably, 
and had children, the property was to be 
enjoyed on that line in succession; but 
that if she should have no children, and 
her Rayathe (co-wife) should have children, 
this property should bo enjoyed by the 
latter’s descendants after her, Ainba’s, 
death. Numerous provisions are, in addi- 
tion, introduced in reference to adoption 
contingent on the many events named, 
and then the important provision is intro- 
duced that Amba shotild have no right to 
alienate the properties given to her in any 
manner while she behaved herself accord- 
ing to the conditions contained in the 
deed. This deed was executed by Krishna 
Kamathi in tlie presence of many wit- 
nesses. It was not executed by Amba 
Bai nor by her father, Ramayya Shan- 
bhogue, nor by her husband, the Respon- 
dent. It is obvious that it supersedes the 
deed of gift of the 29th May 1908. Its 
aim, object and effect are substantially 
diffei’ent. A decree by consent was ac- 
cordingly made in the compromised suit 
on the 31st starch 1909, in which, after 
reciting at length the effect of the com- 
promise, it was ordered and decreed “ that 
the partition deed of the 19th May 1908, 
and the gift deed of the 23rd May 1908, 
in dispute be returned to the Plaintiff’s 
neixt friend for presentation before the 
Sub-Registrar of Viltal, that ific Sub- 
Registrar do register them if they be duly 
presented before him for registration 
within thirty days from this date.” 

The deed of the 29th March 1909 was 
duly registered. The two deeds of the 


19th and 23rd May 1908, were rclurned 
to the Appellant’s father and on the 14th 
April 1909, the day upon wliich Krishna 
Kamathi died, were presented by the Ap- 
pellant’s father to the Snb-Ilegistrar and 
registered. 

The suit out of which this appeal has 
arisen was, on the 17th August 1914, 
brought by the Appellant, suing in formd 
pauperis by her father as her next friend, 
to recover from her husband possession of 
the property given to her by the deed of 
gift of the 29th May 1908. On the 2Glh 
November the Defendant filed a written 
statement in the suit in wliich the main 
defences relied upon were ( 1 ) that tlie exe- 
cution of these two deeds of May K)08 
was procured by the misrepresentation, 
fraud and undue influence ot' the fatlicr of 
the Plaintiff upon Krishna Kamathi, by 
which the mind of the latter was jxiisoned 
against the Respondent and the said deeds 
were therefore inoperative and unenforce- 
able and not binding upon him ; (2) that 
the compromise of the suit No. 41 of 1908, 
and tlie execution of the deed of the 291 li 
March 1909, respectively, were instituted 
and procured by similar means, and that 
the decree made in said suit was void and 
of no effect ; (3) that the deed of gift of 
the 29th May 1908 was cancelled and 
annulled by the execution of this rectifica- 
tion deed ; and (4) that the registration of 
the two deeds of J\Iay 1908 was invalid 
and ineffective under the provisions of the 
Registration Act, and was therefore void 
ah imtio, j 

The Subordinate Judge found (1) that 
the tw'o deeds of May 1908 were procured 
by undue influence by the Appellant’s 
father exercised upon the Respondent’s 
aged father, and were therefore void ; 
(2) that the agreement of the 9th June 
J908. entered into betw^een the Respon- 
dent and his father was valid, that the 
deed of rectification was therefore invalid 
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and void, that therefore the Appellant was 
not entitled to recover possession of the 
properties mentioned in the plaint ; and 
i;^) that the two deeds of May 1908, w’ere 
validly registered. He in the result dis- 
missed the Plaintiff’s suit wiih costs. 
On the appeal from this decree to the 
High Court of Madras, Abdur Ihihim, J., 
concurred with the Subordinate Judge’s 
finding that the two last-mentioned deeds 
upon which the Appellant’s ease rested, 
had beeii obtained by the undue influence 
of the Appellant’s father. Also that the 
two deeds were repudiated by Krishna 
Kamathi before they w*ere registered, that 
they w’ere not properly presented for re- 
gistration and were not validly registered. 

Oldfield, J., differed from his colleague 
oh the question of the procurement of 
these deeds by the exercise of undue in- 
fluence on Krishna Kamathi, but agreed 
with him in the view that Krishna had 
the right to revoke the deed of gift of the 
‘23rd ^lay 1908, and had revoked it, and 
both of these learned Judges held that 
under the provision of the 32nd section of 
the Registration Act, the two deeds of 
May 1908, were not validly registered. 
They accordingly affirmed the judgment 
of the Subordinate Judge. 

Their r Lordships do not think it neces- 
sary to pronounce any decision on the 
question upon which •these two learned 
Judges differed. It was not and is not 
disputed that these two deeds cannot be 
given in evidence or enforced if they have 
not been duly^ registered. Ilieir Lord- 
ships are clearly of opinion that as the 
Apf)cllaiii was not only a minor but a 
married W'oman, her father had ceased to 
be her natural guardian, and had never 
been appointed her legal guardian,, and 
was not therefore her assignee or repre- 
R^^ative within the meaning of sec. 3 of 
Registration Act, 1877. He was not 
an executant of the said deeds or cither of 


them ; neither was within the meaning of 
see. 34 of that Act, the representative as- 
sign or agent duly authorised on the behalf 
of Krishna Kamathi deceased, the only 
executant. The presentation by him of the 
two deeds for registration Avas in direct 
conflict with the express provisions of this 
3 tth section. The deeds were consequent- 
ly never legally registered. The registra- 
tion of them wliich was procured was 
illegal, invalid and a nullity; and if that 
be so, as in their Lordships’ opinion it 
must be held to be, it is not disputed that 
the deeds would be void and unenforce- 
able, and this apart altogether from the 
question whether they have not been im- 
pliedly revoked by the agreement dated 
the 9th of June 1908, entered into betw'een 
Krishna Kamathi and the Respondent and 
duly registered by the former on the 12th 
of June 1908, It is therefore unnecessary 
for their Tjordships to expressly decide 
this lafter question. I^hoy are of opinion 
that owing to the invalidity of the registra- 
tion of the two deeds of May 1908, the 
appeal fails and must be dismissed, and 
they will humbly advise His Majesty ac- 
cordingly. 

Solicitor : Mr, Douglas Grant for the 
Appellant. 

Solicitor: Mr, Henry S, L, Polali for 
the Respondent. 

R. M. P. 


PRIVY COUNCIL. 


[Appeal from Madras.] 

Sri Sri Sri Jaoak- 

ViscouNT Haldane, natra Gajapatbi 
Lord Atkinson. Ananqa Bhebma Deo 
Sib John Edqb. Kesari Mahabaj- 

1P21, UNOARU, Appellant, 


Heard, 10, May. v. 

judgment, 10, May. Sri Kunja Bbhabi 
Deo, Respondent. 

Regutration Act (III of 1877)^ sec. 17 (1) — Docu- 
mmt whether Will or an auth(frity to adopt'-'-Regis* 
tration compulsory if loiter. 
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The operative part of a document which 
the writer called a “ WilV* stated that 
having, owing to severe illness, had serious 
misgivings and not having been blessed 
with an heir apparent, the writer had con- 
sented to his wife adopting a son at her 
pleasure and conducting the management 
of the estate in the best manner: 

Held — That the document was not a 
Will but only a power to adopt and as such 
ought to have been registered as being an 
authority to adopt a son^ not conferred by 
a Will withi)i the meaning of sec. 17 (1) 
of the Registration Act of 1877, 

This WHS an appeal against a judgment 
and decree of the High Court of Judicature 
at Madras, dated the 12th September 
J918, affirming a judgment and decree of 
tile District Court of Ganjam at Bcrliaiu- 
pur, dated the i2th March 1918. 

The facts of the ease will appear from 
the judgment. 

Mr, L, DcGruyther, K, C. (with Mr, 
Kenworthy Drown) for the Appellant. 

The Ilonblc Sir William Finlay, K, C, 
(with Mr. J. M. Parikh) for the Bespoii- 
dent said that there was a short point in 
the case and if their Lordships are with 
liim on that point the other issues need 
not be ai gueij. 

Mr, Kenworthy Drown (who was 
called on to argue this short point of the 
construction of a Will) said : — It is clear 
I he document was not intended to and 
did not operate de prcsenli. If the deed 
is not a will then it must he registered 
under sec. 17, Indian Eegistratiog:! Act of 
1877. The lower Courts held the docu- 
ment was void as . it was not registered. 

The cfiscs relied on are — Dhoobun Moyce 
Debia v. Ram Kishore A char j Chowdhry 
(1), Somansundara Mudaly v. Duraisami 

(\) 10 M. I. A. 27d.at p 309 (lS6i5). 


Mudaliar (2) and Seshamma v,. Clicnnappa 

(3). 

I say the document is really a Will as 
the deceased refers to it as a “ Will.** It 
is in favour of his w’ifc. Ho also speaks of 
“ executors."' 

Sir W ilUain Finlay , — This is an author- 
ity to adopt. The fact that the docu- 
ment is a Will has to be established apart 
from this. I am not pressed to say that 
this is not a Will for other purjxises. 

Mr, K. Droxen. — I proceeded on the 
assumption that the adoption was not lo 
take place till after death. 

Sir William Finlay , — That does not 
aflfcct my point. 

M r, Parikh was called on to stale whe- 
ther an authority to adopt dc prcsenli 
could be given and he cited May lie's 
Hindu Law and the authorities referred 
to therein. 

Their Lordships’ ,)cD(iMRNT was deli- 
vered by 

Viscount Haldane.— This vwao is an 
important one, and but for a ))reliminary 
jHiint on which it turns, might have been 
a long one. There is, liowevoi\ a jueli- 
minary question wIiiLdi goes to the root 
of the appeal. Si-i Sri Brojo Xishoro 
Deo executed a document in favour of his 
wife on the 14th August 190(5. 'He called 
it a Will, in the body of the docuineiit ; but 
its only operative (‘ontents are to be 
found in tlic words which follow : — 

I have been laid up with severe bodily 
illness for about tbo. last seven mouths. 
Consequently haviucr had serious mi6fl:ivinprs, 
and not having until now been blessed with 
an heir-apparent for want of divine favour, 
I have consented to your adopting a son at 
your pleasure and conducting the manage- 
ment of the estate in the best manner. 
Nonie of my heirs shall have cause to raise 
disputes touching this matter. This Will has 
been executed with my consent.’' 

(9) I. L. B. 27 MRd. 80 (1903). 

(3) L L. B. 20 Ma4 467 (1897JL 
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ihe writer of the document is that having [Appeal fbom Mai>bas<] 


had serious misgivings, and not having 
been until now, blessed with an heir 
apparent, he has consented to his wi/c 
adopting a son at her pleasure, and con- 
ducting the management of the estate in 
the best manner. That standing by it- 
self appears to their Lordships to be no 
more than a present authority to the wife 
to make an adoption, and there is nothing 
else of substance in the document. It 
may bo that the writer v» as in a position 
under the law applicable to give her such 
))owcr, but whether he was or was not, 
ho purports to give her uothing else ; for 
the references to property that occur in it 
are no more than consequences of the 
guardianship of the wife, and the charac- 
ter of being a Will is not established in- 
dependently of these. Their Lordships 
therefore agree with the learned Judges 
in the Court of Appeal in thinking that 
the document is not a Will, but only a 
power to adopt, and as such ought to have 
been registered as being an authority to 
adopt a son,, not conferred by a Will 
within the meaning of sec. 17 (i) of the 
Kegistration Act of 1877. 

Their Lordships will, therefore, humbly 
advise Hvs Majesty that this appeal should 
be dismissed with costs. 

Holicitor : Mr. Douffla.i Grant for the 
Appellant. 

Solicitors : Messrs. Chapman, Walker 
and Shephard for the llcspondcnt. 

E. M. P. ‘ 


VisoouKi Haidabb TbiRUVEKKATASAU’ 
Lord Ateibsob. Itbno^b and anr., 
Sib John Edge. Appellants, 

19i*l, V. 

Heard, May. Pavadai Pillat and 
Judgment, 26 , May. ors., Respondents. 

Cieil 1‘rocedure Code (Act XIV of 1882), sees, 
86, 37 — Party within jurisdiction — Pleader ap- 
pointed not by party but by agent acting under 
special power of uttoi'imy — Pleader, if must be ap- 
pointed by recognised agent. 

Certain decree-holders who were resident 
within the local limits of the jurisdiction 
of the Court to which the application for 
execution was to be made executed a 
special power of attorney in favour of one 
R authorising him on their behalf inter alia 
to “ execute vakalat to vakils to sign exe- 
cution petitions and put in affidavits and 
to conduct all necessary proceedings,” arid 
the application for execution was signed 
and filed by a pleader who was appointed 
by a vakalat executed by R : 

Held — That the pleader was duly ap- 
pointed on behalf of the decree-holders 
within the meaning of sec. 36 of Act XIV. 
of 1882, sec. 37 not applying to the case. 

The possessive pronoun “his” in the 
expression “ pleader duly appointed to 
act on his behalf ’ ’ refers to the party and 
not to his inlcrmcdiary or agent. 

This .was an appeal from the judgment 
of the High Court of Madras, dated the 
25th Noveuiber 1910, which affirmed a 
decree of the Subordinate Judge of Eunoiba- 
konain, dated the 30th September 1907. 

The facts of the case will appear from ■ 
the judgment. 

Mr. Kenworthy Brown for the Apj^el-. 
lants referred to secs. 36 and 37 thh 
Civil Procedure Code of 1882. 

The petition was duly signed. The ’ 
view to the contrary ia bgjsed o|i a lyrong 
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lonstriiction of secs! 36 and 37 of the Civil 
Procedure Code of 1882. Again a duly 
tppointed recognised agent can appoint 
b pleader although principals are within 
District. What was done did not purport 
o come within sec. 37. The parties were 
vithin jurisdiction. Therefore initial 
^onditons in sec. 37 were not present. 
Recognised agent under sec. 37 is differ- 
>nt. The position of agent is (‘onferred 
)y power of attorney executed on Bih 
September 1902, wliich ran thus : 

“ As we have liereby liilly einpowcned 
ion to conduct Execution Proceedings in 
Canjore Sub-Court on our behalf in 15. P. 
^lo. 14 of 1891 on the file of Tanjore 
3ub“Court in O. S. No. 4 of 1884 on the 
ile of Kumbakonam Sub-Court for the 
said temple against the Defendants in the 
jaid suit, namely, Chidambaram Pillay 
md others, to execute Vakalat to Vakils 
bo sign Execution Petitions and put in 
iffidavit and to conduct all necessary pro- 
:;eeding8, all proceedings conducted by 
y^ou orally and in writing tn connection 
bhcrewith shall be approved of by us 
though they were doiu^ by ns." 

He is agent for purpose of appointing a 
vakil : Badri Prasad v. Bharjabati Dhar 
(!) covers this case. 

Their Lordships’ Judgment was deli- 
vered by 

Lord Atkinson. — This is an appeal 
against the judgment and decree of the 
High Court of Judicature at Madras, 
dated the 25th November 1910, which 
affirmed the decree of the Subordinate 
Judge of Kumbakonam, dated the 30tli 
September 1907, and made on an execu- 
tion petition No. 279 of 1906. 

The Appellants are the punchayetdars 
or trustees of a temple and as such hold 
a decree, for mesne profits against the Be- 
spondents or their predecessors in title. 

.1) 1, u R, aU. 24U .i’ . B. ^ im). 


Their petition praying for the execution 
of this decree was dismissed by the Sub- 
ordinate Judge, and his judgment was 
upheld by the Higli Court. From this 
latter decision the decree-holders have 
brought this appeal. 

There were nine Plaintiffs originally in 
the suit. All but three of them have died 
or resigned or been removed from the 
trusteeship. 

The Appellanis, to use the words of 
sec. 37 of I bo Code of Civil Procedure, 
18S2, are resident within the local limits of 
the jurisdiction of the Court witlnn which 
limits the application by petition was to 
be made, and the sale applied for carried 
out. The case of the Appellants does not 
come within any one of the sub-sections of 
sec. 37. The execution petition No. 279 
of 1905 was not signed by any of the Ap- 
pellants. It was signed by a pleader 
appointed in writing to make the applica- 
tion embodied in the petition, and that 
writing was filed in the Court. 

Both the High Court of Madras and 
the Subordinate Judge of Kumbakonam 
held tliat this petition was not validly pre- 
sented because, to use the words of the 
judgment of the High Court , “ the person 
who executed the vakalat to the pleader 
to act on his behalf was not a recognised 
agent of the dccree-liolfjer as defined under 
sec. 37 of the Civil Procedure Code, 1882, 
and could not have presented the applica- 
tion for execution himself. Under sec. 
36 of the Civil Procedure Code, the pleader 
ax>pointed can only do what might be 
done by the party on whose behalf he is 
appointed.” The only question for their 
Lordships’ decision is whether the con- 
struction in this passage put upon secs. 
36 and 37 of the Code of Civil Procedure 
is their true construction. Their Lord- 
ships do not think it is their true construc- 
tion for this reason : that it confounds 
the intending litigant, the pleader’s client; 

48 
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with (he intermediary by whom, as llie 
agent of that litigant, llie pleader is ap- 
pointed to act on the litigant’s behalf. 
The pleader is not appoinTed. on behalf 
of the intermediary or agent, to act on 
the aeent’s behalf, but by the agent on 
behalf of his principal, the litigant, to act 
on the litigant’s behalf. The litigant is 
at once the principal of the agent and the 
client of the pleader. The lines of see. 
36 of iihe Codo of Civil Procedure im- 
mediately preceding the proviso run thus : 
“ be made or done by the party in person 
or by his recognised agent or by a pleader 
'duly appointed to act on his behalf.” 
The possessive pronoun his all through 
this sentence refers to the “party,” i.e., 
the litigant, not the intennediary or agent. 

This construction gives a reasonable 
and natural meaning to the provisions of 
sec. 36. The application is to be made 
or done by the party in person or by the 
recognised agent of the party in person, 
or bv the duly appointed pleader of (he 
party in person, while the oilier eonslruc- 
tion would leave entirely uncovered the 
case where the party himself in person 
without the intervention of any agent 
duly appoints his OAvn pleader to act on 
his own behalf. 

r 

In the present case, Ihe Appellants on 
the 8th Sepletnbett exeentod, not a 

ijeneral power of attorney, hut a special 
power of attorney in favour of one Tlaghava 
Naicken, authorising him on their behalf 
to, amongst other things : — 

'' exieicute vakalat to vakils to sign execu- 
tion petitions, and put in affidavits and to 
conduct all neoejsisary proceedings 
in this suit. On the sjune day this same 
Eaghava Naicken, the Appellants* agent, 
authorised the pleader to appear in the 
^^njore Court to present the execution 
petition verified by him, the agent, to 
examine witnesses, argue, etc. No doubt 
jbhe words run : “ to appear on my behalf 


in the Tanjore Court,’* and he describes 
himself as general agent of the Appellants 
under a general power of attorney, but 
that was a misrecital. The power of 
attorney was not a general power of 
attorney, but a special one, and the words, 
“on my behalf” are misleading. The 
execution petition was to be presented on 
behalf of the Appellants, they were "he 
only persons who had the right to put fne 
doereo into execution and have Ihe pro- 
perly of the debtors attached and sold. 

9'heir I joi-dsliips are therefore of opi- 
pioD tliat the jiulgmeni. appealed from as 
well as that of the Subordinato Judge 
which it affirmed were erroneous, and 
sJiould be reversed, and a declaration 
made that the Appellants* decree should 
be put into execution. They will humbly 
advise His Majesty accordingly. 

The Respondents will pay the costs of 
the appeal. 

Solicilors : Messrs. T. L. \Viho}i rf‘ Co. 
for Die Appellants 

ll, M. P, • 

[CIVIL APPELLATE JURISDICTION.] 
AppFiAL from Original Drcrke 
No. 84 OF 1920. 

' RAJifiVDRA LaL GhOSE, 
Mookbrjbe, J. Plaintiff, Appellant, 

Bdckland, J- ^ V . 

1921, Srimati Mrinalini 

22, March Dasi and ors., Defend- 
^ ants. Respondents, 

Will, conBtrmtim of — Legacy on a condition 
cedent, if takes effect when the condition by reason 
of subsequent events becomes impossihle of perform’^ 
ance— Intention of the testator, to he the guiding 
jfyrimiple, 

A testator bequeathed a sum of money 
to some of his relatives asking them to rc- 
excavate a lank untK the money and take 
the surplus. But th% testator himself re- 
excavated the tank before his death: 
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Held— Tftat the re-excavation of the 
tunlt was a condition precedent, i.e., there 
was no gift intended unless the condition 
was fulfilled. The ascertainment of the 
testator's intention shown by the Will 
cannot be varied by events which occur 
afterwards. That intention must be 
determined from the terms of the bequest, 
and where the performanee of the condi- 
tion appears to be the motive of the be- 
quest the impractiedSility of the perform- 
ance will be a bar to the claims of the 
legatee. In such a case the bequest docs 
not take effect, discharged of the condition. 

Dablev V. Langwoethy (!) , Gath v. 
Bubi'on (2), Wedgwood v. Denton (3) 
and Lowtheb v. Cavendish (7) and other 
cases referred to. 

Til is was an appeal against (he decree 
of Baba Lai Bohary (diatterji, Subordi- 
nate Judge, 2nd Court, of Zillali lloogldy, 
dated tho 6th April 1920. 

The facts of the case will appear from 
the judgment. 

Babus Sarat Chandra K<jy Ohuttdhury 
and Bishindra Nath Sarkar for the Appel- 
lant. 

Babus Bam Chandra Majumdar and 
Narendra Nath Choudhtiry for the Be- 
spondents. 

• 

The Judgment ob tue Coubt was 
follows : — 

Mooebbjee, J. — ^This is an appeal by 
the Plaintiff in a suit for construction of a 
Will executed by his step-brother Nato- 
bar Ghose. The substantial controversy 
between tlie parties relates to the con- 
struction of cl. (6) of the Will which is 
in the following terms: “That 1 have 
some tezarati karbar in my own name 
and in the benami of my son Oirish Cban- 

(1) a Brown P. C. 860 (1774?. 

(2) 1 Beav. 479 (1860). 

(3) h. B. 12 Eq. 280 (1871). 

l7) 1 Eden 99, 116 (1768). 


dra Ghose. After my death my said step- 
brother Sriman Bajeudra Lai Ghose and 
his sons, etc., in succession shall realise 
either amicably or by salts, the amounts 
that may remain due from iny debtors 
and with the said money and wHli the 
Government Promissory Notes that may 
be left by me, tliey shall re-excavalc in 
rny name, the tank known as l?anja tank 
belonging to us in village Khorda Cawfa- 
pore and remove thereby (he w'ater diffi- 
culty of the public. Whatever will re- 
main surplus, after defraying the said ex- 
penses, shall be obtained by my said 
brother and his sons, etc. If he does not 
re-excavate tho said tank in my name, 
then my three married daughters Brimati 
Mrinalini Dasi, Brimati Bibhabati Dasi 
and Brimati Baslimani Dasi, and after 
them my daughters’ sons, shall realise 
(he money of the lezarali karbar and W'ith 
(he said money anil v\i(h the GoverumenT 
I’romissoi'y Notes that may be left by me, 
they slialJ re-excavatc the said tank in my 
name; and if any surplus be left, it will 
be obtained by the married daughters arid 
widowed daughter Brimati Niknnja Dasi 
and daughter-in-law Brimati Subhasini 
Dasi in equal shares.” 

It appears that after the execution of 
the Will and before his death the tqotator 
re-excavated the tank. Consequently it 
is no longer possible •fur the legatee to 
fulfil the condition imposed in the Will. 
There can be no question that according 
to the true construction of this clause this 
is a> condition precedent, that is to say, 
there is no gift hi tended a( all unless and 
until the condition is fulfilled. A( tho 
time when the Will Avas executed the 
condition was not impossible of perform- 
ance but by reason of event subsequent, 
the condition has now becotne impossible ; 
for, the testator himserf re-excavated the 
tank after he had executed the Will and 
before his death. Consequently at the 
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time of his death, when the teatamentafy 
disposition came into operation, the 
legatee could not -re-excavate the tank. 
The contention of the legatee is that the 
condition has been discharged by the act 
of the testator himself and he can accord- 
ingly claim the legacy as if the condition 
had never been imposed. He invokes in 
substance the aid of the doctrine tliat the 
donee may not be bound by a condition 
imposed by the Will, where on account of 
the acts of the testator or other events 
subsequent to the date of ihe Will 
the effect is that substantially the condi- 
tion is performed or nullified in the testa- 
tor’s life-time or that substantially the 
testator has dispensed with the condition 
or has put performance out of the power 
of the donee. As an illustration of the 
application of this principle, reference has 
been made to the decision of the House of 
Lords in Darley v. Langworthy (1), where 
there was a bequest of chattels at a man- 
sion house conditional on residence there. 
The testator afterwards suffered recovery 
of the estate; it was ruled that the wife 
was entitled to the use of the furniture 
discharged of the condition which the re- 
covery had put out of her power to per- 
form. Beference has also been made to 
other cases the same type such as Gath 
V. AurUm (2), (condition requiring pay- 
ment of debt heH satisfied by testator 
accepting composition) ; Wedgwood v. 
Denton (3), (surrender of term followetl 
by acceptance of new term) ; Walker v. 
Walker (4i, (condition requiring convey- 
ance by donee fulfilled by purchase by 
testator of donee’s interest) and Re Park 
(5), (marriage with testator’s consent). 
There are remarks in some of these cases 

. <^(1)8 Brown 1*. C. 360 (1774'. 

(3) 1 Bear. 479 (1869). 

(3) h. R. 13 Eq. 290 (1871). 

(4) 3 BeG. r. & J. 366 (1866). 

Jfi) [1910] 3 Oh. 322. 


suggesting that the true principle is not 
that of considering that the condition has 
l)een fulfilled but that the donees are 
exempt from the condition altogether so 
that the Will must be read as if there 
w'ere no condition. But this view may 
militate against the principle that the as- 
certainment of the testator’s intention 
shown by the Will cannot be varied by 
events which occur afterwards; see the 
observations of Wood V. C. in Re 
Clarke’s Trusts (6). That intention must 
bo determined from the terms of the be- 
quest, and where the performance of the 
condition appears to be the motive of the 
bequest the impracticability of the per- 
formance will be a bar to the claim of the 
legatee. In such a case the bequest does 
not take effect, discharged of the condi- 
tion. Reference may in this connection 
be made to Lowther v. Cavendish (7) and 
Priestly V. Holgate (8), which afford illus- 
ti’ations of the principle that where a 
condition precedent becomes impossible 
to be performed even though there be no 
fault or laches on the part of the devisee 
himself, the devise fails. The case before 
us is clearly of this description. The 
motive of the testator was that the water 
difficulty felt by the people of the locality 
should be removed and that this should 
be effected by the re-excavallon of Ibe 
tank in his name, to be accomplished by 
means of the funds placed by him. at the 
disposal of the legatee. The essence of 
the intention consequently was that the 
legacy should be applied in the re-excava- 
iton of the tank; and as an inducement 
.to the legatee to can*y out this injunction, 
the testator provided that the surpUys 
should belong to the legatee or his repre> 
sent a live in interest. By reawn of 
events over which the legatee, had no con- 

(A) 32 L. J. Ch. 626, 629 M876). 

(7) I Edon 99, 11*1(1768'. ' 

(8) 3 K. * J. 386 (1867). , ' ' 
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trol, the re-excavation of the tank has 
become impossible and unnecessary, in 
other words, the motive of the bequest 
had ceased to exist at the date of the 
death of the testator, whence the Will 
takes effect. If we test the matter from 
a plain common sense point of view, we 
may put the question whether, if the Will 
had been made at the time of the death 
of the testator, he would have inserted 
this particular provision therein. The 
answer must obviously be in the ne^rative. 
As, the tank had ah’eady been re-excavated 
by him, he could not very well impose the 
obligation either upon the Plaintiff or 
upon his daughters to re-excavate it. 
The substance of the matter is that the 
purpose which he had in view was not 
then in existence; it is consequently im- 
possible for us to hold that the Will in- 
tended that even in such circumstances 
the bequest should take effect. We are 
of opinion accordingly that the clause has 
been correctly construed by the Court 
below and that this appeal must be dis- 
missed with costs. * 

BUCKL.AND, J. — agree. 

J. N. E. Appeal disviissed with costs. 

rClYlL APPBLLATB JOBISDICTION.] 
Appba^ pbom Original Dbobbk 
No. 180 or J917. 

Mookkrjkx, j. 1 Yasin Ali Mibdha. 
Panton, j. and ors.. Plaintiffs, 

1919, Appelknts, 

Heard, 18 and «. 

13, Angnsi Badbagobinda Ohow- 
^pdgment, ohubi and ors., Defend- 

3', August. ants. Respondents. 

. Aittttn Land and Hevtaius RegiUation (I of 1880), 
ue. 97, partition of an estate, the lands of vohic/t, 
in 'whole or in part, are joint with those of other 
estates— Jurisdiction of Reeenue Courts— See. 96^ 
intperfaet partition— Mode in which lands of an 
estate ■ are held, ^ mUerhxl ■ to the jurisdiction of 
Court to effect Modus ouemndi of parti- 


tton— Interpretation of statutes— See. IS 4 , jurisdk- 
/ton of CivR Courts, 

Plaintiffs brought a suit for declaration 
that an order for partition of an ■ estate, 
made by the revenue authorities was with- 
out jurisdiction and was consequently in- 
operative in law on the ground that some 
of the lands of the estate sought to be 
partitioned were joint with the lands of 
other estates, and the revenue author- 
ities were not competent under the Assam 
Land and Revenue Regulation; 1886, fa 
effect a partition of lands iticluded in 
several estates : 

Held — Thai see, 97 of the Regulation 
confers upon every recorded proprietor of 
a permanently settled estate, subject to 
the qualifications specified therein, the 
right to claim a partition of the estate. 
It makes no reference directly or by im- 
plication, to the mode in which the lands 
of the estate are held. The duty is im- 
posed upon the Revenue Court to effect a 
partition of an estate on an application by 
a person competent to claim partition 
under sec, 97, The first step in the per- 
formance of that duty is jo ascertain the 
lands which constitute that ' estate, I’o 
carry out this preliminary step^it nusp 
conceivably be necessary to haVb Recourse 
to an ancillary measure, ndrhely, to effset 
a partition of the joint larids of the severed 
estates and thereby to ascertain the lands 
which belongs to the estate under parti- 
tion. It is a well-known rule of inlcr- 
pretation of statutes th,dt where a' statute 
confers jurisdiction, it *wipUedly grants 
also the power to do such, a 0 iis,dd 6 pt such 
measures, and employ stwh means as arc 
■ essentially necessary to its execution. 

Abdul Kualek v. Abdul Kualek (3), 
Sabat Cbandba V. Peokasu Cuandha (4) 

(8) I.L. B.»IO«1.5U{li9t>). 

(4) T. L. V, 84 Oal. 7B1 (jl«97). 
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and Bbajrndba Eishobe v. Ealieumar 
(6) referred to. 

It cannot be imiiniained that the jaini 
lands should first be divided by a Civil 
Court, as then the result would follow that 
the Civil Court would in essence be called 
upon to constitute an estate for the pur- 
pose of partition under sec. 07 and con- 
sequently to deal with a matter which 
affects the Government revenue and is ex- 
cluded from its jurisdiction by sec. 151 (1) 
(f) of the Regulation. 

(tOURi Krishna v. Sabananda (5) dis- 
tinguished. 

This was aji appeal from a decision of 
Babu Cpeiidra Chandra Muklierjec, Sub- 
ordinate Judge, Sylliet, dated Lbc 24tli 
April 1917. 

The facts will fully appear froui liie 
judgment. 

Babus Dwarkanaih ChakravarLyJicbm- 
dfd Narayan Bhattacharyec and Proniolho- 
nflth Bancrjee for the Appellants. 

Dr. Sarot Chandra Basak and Bahns 
Rajendar Chandra Guha and lleniendra 
Kuviar Das for the .RcspoiideJits. 

The Judgment of the Court was as 
follows : — 

Thjg is an appeal by the PlaiJiliffs in 
a suit for declaration that an order for 
partition of an estate made by the Rub- 
Divisional Officer of Stmaingunj on the 
16th April 1913 and confirmed succes- 
sively by the Deputy Commissioner of 
Sylhet on the 14th July 1913, by tlie Com- 
missioner on the 9tli December J913 and 
by the Chief Commissioner on the ‘22ud 
November 1914, was without jurisdi<*i.ion 
and was consequently inoperative in lav\ . 
The case for the Plaintiffs is that they 
objected to the applications for partition 
presented by the Defendants to the reve- 
nue authorities on the ground that some 

(5) I. U R. 32 Gal. 1036 (1905). 

(6) 1. 46 Cal. 286 (1918). 


of the lands of the estates sought to be 
pai litioned were joint with the lands of 
other estates and the revenue authorities 
were not competent, under the Assam 
Land and Revenue Jtegulation, 1886, to 
effect a partition of lands included in 
several estates. This objection was over- 
ruled as untenable. Tlie substantial 
matter in controversy in the pi‘<\sent liti- 
gation, is the question of the legality of 
the order made by the revenue authorities. 
The Subordinate Judge luis held that the 
decision of the Revenue Court was not 
ultra vires and that the Plaintiffs were iiot 
-entitled to the declaration and injunction 
asked for in the plaint. 

To appreciate the tjuc position refer- 
ence may be made to the application for 
imperfect partition, whic^li was presented 
on the 31st October 1911 by the firs! t^o 
Defendants, and may be i‘t‘gardcd as 
typicjil, as the applications presented by 
the third Defendant on the 21 bI February 
3912 and by the fourth Defendant on the 
22nd March 1912 respectively may be 
treated, for the solution of the question 
raised before us, as similar in scope and 
purpose. The application of the first 
two Defendants describes the estate 
to be divided as Taluk Krishnamani 
(No. 24,202/12) appertaining to Perganah 
l^agla, total revenue Rs. 6*-3 as. Then 
follows the statement that Account No. 1 
of that Mehal stands in the names of the 
Petitioners and bears the total revenue 
Rs. 4-2 as. This indicates that the appli- 
cant’s own two-thirds share in the Taluk. 
The Jiext column specifies the Mouzas in- 
cluded in the estate, namely, Dekharhani, 
Dhamdharpur, and Ea-stachpur. The 
fourth column states that the applicants 
have a tvvo-thkds share of the original 
Mehal. Then follow in the sixth column 
the names of the other sharers with their 
respective shares. In the seventh column 
it is prayed that the lands of the original 
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Mehal, the subject-mater of the applica- 
tion, may be imperfectly partitioned and 
an allotment in respect of two-thirds share 
may be made in favour of the applicants. 
The eighth column contains the important 
statement that the lands of the original 
Mehal in respect of which the application 
is made are joint with six Mehals (names 
and numbers specified). The applicants 
pray that the lands of the original Mehal 
in respect of which this prayer is made 
may be separated from those of the other 
Mehals and the same may bo partitioned, 
and, treating it as 16 annas, the appli- 
cants may be given an allotment repre- 
senting two-thirds of 16 annas. Then 
follows the statement that the proprietors 
of the joint Mehals have all been made 
parties to the proceeding. Tlie question 
thus arises, whether the Tlevenno Court 
has jurisdiction to effect a par! it ion of an 
estate when the lands ol* lhal, estate, m 
whole or in pari, are join! willi the lands 
of other estates. 

The answer to I he quest ion in contro- 
versy must depend primarily upon the 
true construction of ])ro visions of tlie 

Assam Jjand and Revenue Regulation. 
See. 3, el. (b) furnishes a definition of an 
estate ; it. includes, a-mongst other things, 
any land sulijeet, either immediately or 
prospectively, to the payment of land 
revenue, for the discharge of which a 
separate engagement has Iieen entered 
into. Sec. 96 which finds a place in the 
sixth Chapter devoted to partition and 
union of revenue-paying estates, classifies 
partition as either perfect or imperfect. 
Perfect partition means the division of a 
revenue-paying estate into two or more 
such estates, each separately liable for the 
revenue assessed ^thereon. Imperfect 
partition means the division of a revenue- 
paying estate into two or more portions 
jointly liable fot the revenue assessed on 
the entire jsstate. Sec. 97 defines the 


persons entitled to partition and is in 
these terms : — 

Every recorded proprietor ot a 
permanently settled estate and every re- 
corded land-holder of a temporarily settled 
estate, may, if he is in actual possession 
of the interest, in respect of, which he 
desires partition, claim perfect or imper- 
fect partition of the estate : 

Provided that (a) no person shall be 
entitled to apply for perfect partition if 
the result of such partition would be to 
form a separate estate, liable For an 
annual amount of revenue less than five 
rupees ; 

(6) no person shall be entitled to apply 
for imperfect partition of an estate unless 
with the consent of recorded co-sbarers 
holding in the aggregate more than one- 
half of the estate; 

(c) a person may claim partition, only 
in so far as the parliiion can be offtvled 
In accordaucc with the provisions of Ibis 
Chapter. 

(2) When I wo or niore jiropriotorB or 
land-holdors would bo enlillod under sub- 
sec. (2) to partition in rsspect of their 
respective interests in tlie estate, tlicy 
may jointly claim partition in respect of 
the aggregate of their interests.” 

It is plain that, subject to the restric- 
tions specified in the proviso, every re- 
corded proprietor of a permanently settled 
estate -and every recorded land-holder of 
a temporarily settled estate may, if he 
is in actual possession of the interest in 
respect of which he efesires partition, 
claim perfect or imperfect partition of the 
estate. The Plaintiffs contend that in 
order to entitle the revenue Court to 
effect a partition under sec. 97, the land 
comprised in the estate must be land which 
exclusively belongs to that estate;, in 
others words, if any portion of the lands 
of an estate is joint land of that and other 
estates, sec. 97 ceaises to be applics>ble. 
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The Defendunls- contend, on the other 
hand, that the construction -put forward 
by the Plaintiffs narrows the operation of 
the section in a manner not justified by 
its lanf?iiaf(e. After a careful consideration 
of the language of the section, we have 
arrived at the conclusion that the conten- 
tion of the Plaintiffs should not prevail. 
The section confers upon every recorded 
proprietor of a permanently settled estate, 
subject to the qualifications specified 
therein, the right to claim a partition of 
the estate. It makes no reference, 
directly or by implication, to the mode in 
which the lands of the estate are held. 
If all the lands included in the estate 
belong exclusively to that estate, no diffi- 
culty admittedly arises. But if some or 
all of the lands included in the estate are 
the joint lands of several estates, there is 
no reason in principle why the right to 
claim partition should be negatived. The 
dnty is imposed upon the Revenue Court, 
to effect a partition of an estate on tin ap- 
plication by a person coinjtelent lo claim 
partition under sec. 97. It is plain that 
the first step ki the performance of tluil 
duty is to ascertain the lands which con- 
stitute that estate. To cany out this 
preliminary step, it may conceivably be 
necessary *‘to have recourse to an ancillary 
measure, namely, to effect a partition of 
the joint lands of the several estates and 
thereby to ascertain the lands which be- 
long to the estate under partition. The 
Plaintiffs had contended that this view is 
, open to the objection that it may enable 
the parties to do that indirectly which 
cannot be done directly. If a partition 
were claimed of’ the portion which con- 
'stitutes' the joint lands of several estates, 
applSciation would be forthwith re.* 
£)pted, beeau^ those joint lands do not 
/^pstitute^jC^tate within the meaning 
af th|i Laiid and Revende Begula- 

may be conceded; but no 


valid objection in principle can be- taken 
to the procedure indicated. It is a well- 
known rule of interpretation of statutes 
that where a statute confers jurisdiction, 
it impliedly grants also the power to do 
such acts, adopt such measures, and em- 
ploy such means as are essentially neces- 
sary to its execution. If the legislature 
had intended that the Revenue Court 
should have authority to effect a partition 
of such estates alone as do not include 
lands joint with other estates, a suitably 
rest riel ed phraseiology might easily have 
been framed to indicate that view. On 
the other hand, there is a serious objec- 
tion to the contention put forward by the 
Plaintiffs. H it be maintamed that the 
joint land should first be divided by a Civil 
Court, the result would follow that the 
Civil Comli would in essence be called 
upon to constitute an estate for the pur- 
pose of partition under sec. 97 and con- 
sequently to deal with a matter winch 
affects the tjjovernment revenue and is 
excluded from its ‘jurisdiction by sec. 154 
(7) (/) of the Regulation. But, in' this 
Regulation as in other legislative enact- 
ments of this description, the policy is con- 
sistently followed that the partition of an 
estate which affects the distribution of 
the revenue should be effected not by a 
Civil Court but by the appropriate Reve- 
nue Court.' To take another illustratii^n 
— Suppose a partition has been effected 
of an estate and four new estates A B, C, 
D have thereby been created in such a 
uay that some lands of the estates are 
joint, though each estate constitutes a 
Separate entity in the _ revenue records. 
If, in course of time, estate A passes into 
the hands of several persons who' find it 
necessary to seek a partition, perfect 'Ot - 
imperfect, no partition can according to 
the Plaintiffs be effected, because a patti-' 
tion is not permissible wlEien the kfids'^ e£ 
an estate {e.g., A) are joinb^with the kn^B 
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of Othw estates (e.g., B, C, D)* If the 
argqxfieqt of the Appellaqts were to pre- 
vail, ipLQ partition, perfect or imperfect, 
could be made of lands included at one 
time in an estate which has later formed 
the subject-matter of partition keeping 
some of the lands joint. The Oomt would 
be slow to place so narrow a construction 
upon the Regulation and tllereby largely 
restrict the application of its provisions, 
unless the language used by the legislature 
left no escape from such' a position. 

In view of all this, the Appellants have 
been indeed driven lo suggest that neilhor 
the Civil. Court noi* the Revenue C-ourt is 
competent to effect a partition under these 
circumstances. Reference has been made 
to the provisions of sec. 13 of the Reg. 
VIII of 1800 and sec. 4 of Reg. XIX of 
1814 to show that no partition by revenue 
authorities was possible in respect of 
lands common to several estates, and our 
attention has been invited to the cases of 
Durgahanta v. Hadha Mohtin (I) and 
Omeshehandra v. MauikcluDidra (-2), 
which affirmed the proiHJsil ion that when 
land was held in joint possession, each 
proprietor receiving his portion of the rent 
according to his interest in the land, i< 
could not, under the partition Regulation of 
1814, be divided either by the Civil (^ourts 
or by the revenue authorities — not by the 
former, because such partition might 
endanger the Government revenue, nor 
by the latter because such a partition was 
not contemplated by the Partition Regu- 
lation. It has also been suggested tliat 
with a view to remove this difficulty, Act 
VIII of 1876, B. C., included a provision 
in sec. .112 for partition of lands common 
to two. or, more estates, which has been 
subsequently reproduced in sec. 84 of Act 
V of 1897, B. C, The Plaintiffs have con- 
tended that, by an oversight, the framers 

(1) tm.E.5KK0f>. 

WBw.sLiaaaw), 


of the Assam Land and Revenue Regula- 
tion did not embody a similar provision 
therein. We are of opinion thai , this 
assumption, even if well-founded, is of no 
real assistance in the solution of the ques- 
tion before us, because neither sec. 112 of 
Act VIII of 1876 nor sec. 84 of Acl V of 
1897 would have covered the ooiilingency 
which has arisen here. We prefer accord- 
ingly to base our judgment upon an exa- 
mination of the provisions of the Assam 
Land and Revenue Regulation-. 

We may obseiwe that our conclusion is 
in liarmony with w’hat has been recognised 
as settled law for nearly a quai’ter of 
century. In Abdul Khnlek Ahvird v. 
Abdul Khalck Ghoudhry (3), Banerjee 
and Gordon, JJ., ruled that in u 
suit for partition, "without division of 
revenue, of lands held jointly by the 
parties in four different estates, gov- 
erned by the Assam Land and Revenue 
Regulation, although the- division asked 
for might not include all Ihe lands of each 
of the four estates, the suit was in reality 
one for an imperfect partition, because 
such division would result in a division of 
each of those estates, the lands left out 
forming one portion and the lands sought 
to be divided forming another. The suit 
was accordingly deemed barred under sec. 
164, cl. (e) of the Assam Land and' Reve- 
nue Regulation, which' provides that no 
Civil Court shall exercise jurisdiction in 
the matter of claims of persons to. imper- 
fect partition, except in cases in which a 
perfect partition could not be claimed from 
and has been- refused by the revenue 
authorities on the ground that the result 
of such partition would be to form a sepa- 
rate estate liable for an annual amount of 
revenue less than Rs. 5. The Plaintiffs 
have contended that the expression of opi- 
nion contained in this judgment, is in the 
nature of an obiter dictum. We are not 
(8) I. L. E. 23 CaKfiU (1896)/ 

^ 49 
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prepared to adopt that view, becnnse the provided it fulfils the recpiirements of the 
reason assigned was essential to justify definition given in sec. 3. The proposi- 
t lie conclusion. A similar view was taken tion adopted by us is identical with that 
by Maepherson and Ameer Ali, JJ., in formulated in Brajendra Kishore v. Kali- 
Sarat Chandra v. Prohash Chandra (4), humar (6). But we have not placed 
where it was ruled that an estate does not reliance upon that case as one of the argu- 
cease to be an entire estate within the ments assigned in support of the decision 
meaning of the Assam Land and Kevenue appears on examination to be incorrect. 
Eegulation, because a few ])lots of land It was assumed in that case that the 
are common to it and some oilier estate or Assam Tjand and Eeveniie Eegulation re- 
because they are held in some undefined ]ical(^d llie Bengal Pariiiion Act, VIII of 
way jointly with other persons. The re- IRTfi, which in reality was not repealed 
suit followed that where a suit was brought by the Eegulation, for the simple reason 
for the partition of an csfaie, excluding thal it was never in foree in Assam; in- 
certain porlions as being hehl jointly by deed, it could not be, as it was passed by 
third persons, the jurisdici ion of the Civil flio Bengal Legislative CouTUfil after the 
Court was still barred by sec. 151 of the separation of Assam in 1871. The Parli- 
Ecgulation. These decisions luivc, so far tion Law in force wluui the Assam Eegu- 
as we can discover, never betui (piestioned, lation came into o])eralion was Eeg. XIX 
and we are not prejiared a1 this distance of 1814, which was repealed by sec. 2. 
of time, to treat the matter as if it were But although we cannot thus adopt the 
res integra, Eeferenco has also been reasoning in the case of ore 

made to the decision in, Co?/// Krishna v. v. Kalihumar (G), vve have reached the 
Sahaminda Sarnia (5), which, however, is same conclusion on other grounds, 
clearly distingnishable. II was there The result is that the decF’ee of the Sub- 
ruled tliat a suit for tlu‘ partition of ccr- ordinate Judge is afiirmod and this appeal 
tain specific plois of land sihnted within dismissed with costs, 
a revenue-paying estate* in Assam, tlie J. X. E. Appeal dismissed. 

Plaintiff having jio joint interest in tlio > ■ ■ ■ 

other lands of the estate, is not covered by ICIVIL APPELLATE JURISDICTION.] 

sec. 154 of tlie Assam Tanul ami Eevonue Appeal from Appellate Degree 

Eegulation and is cognizable hv the Civil No. 1952 of 19 i9. 

Court, as the revenue authorities have no Cuatterjea, J. 
jurisdiction to make s\i(h a partition. Panton, J. 

We need not pause to consider, whoth/'r 1921, 

this may.be reconciled with the principle Heard, 15 and 
involved in the two decisions pi'cvioiisly December, 

mentioned. But it is plain that the view Judgment, 
taken by the majority doi's not militate ig^ December, 
against the conclusion thal an estate does Limitation Act (IX of 1908)^ Sch. /, Arts. 109, 
not cease to be an estate w ithin the mean- /;«, on mortgage— Props received hy 

klg of the Assam Land and Eevenue Eegll- transferee pendanti hte— hy purchaser at mart- 
lation, merely because its lands are held 9^9^ recover same— Profits if •‘^wrongfully 

jointly with the lands of other estates, 

The words '' wrong fullu received'" in 

^ (4) I. L. R; 24 Cal. *761 (1897). 

15) 1. X. R. 32 Cal, 1036 (1905), 


Nagendra Nat& Pal, 
Defendant, Appellant, 

w. 

Sarat Kamini Dasi 
and ors.. Plaintiffs, 
Respondents. 


(6) X. L. B. 46 Cal. 236 (191S). * 
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Art, 109 of the Limitation Act, include 
receipts of profits that cannot he legally 
substantiated. 

It was held in a suit between the pur- 
chaser at a mortgage sale and the holder 
of a usufructuary mortgage granted by the 
mortgagor after the passhig of the mort- 
gage decree that the usufruchiarn mort- 
gage was void as against the purchaser 
owing to the application of the doctrine 
of lis pendens. The purchaser having 
sued the usufructuary mortgagee to re- 
cover rents realised by the latter from cer- 
tain tenants of the property before the 
Plaintiff obtained possession under his 
purchase : 

Held — That Art. lOO of the Liniilaiion 
Act applied to the case. 

This Avas an nppeal i)ivr<‘rr('(l ihc. 
8th Novembor 1019 Ji^'ainsl a (Iccri'o ol 
the District Judge oC Zilla naelNiirn (S. 
C. Mallik» Nsq.), dat(‘d the .‘?rd July 1019, 
affirming a decree of llie Siiburdiiudc 
Judge of that District (Babii Karat 
Kishore Bose), dated the lltli Oclober 
1917. • • 

The facts of the case w ill appear from 
the judgment. 

Babu Nagendranatfi Ghosc for (he Ap- 
pellant. 

Babus Kalikinkar Ghakravartty ^ Pancha- 
non Ghose and Monindra K. Bose for the 

Bespondents. 

The JUDGMKMT OF THE COURT vvas as 
follows : — 

This appeal arises out of a suit for re- 
covery of rents realised by the Defendant 
from certain tenants in respect of certain 
lands purchased by the Plaintiff at a sale 
held in execution of a mortgage decree 
obtained by two persons, Digambar Pal 
and Gopinath Daripa. 

It appears that subsequent to the de^ 
cree obtained by the mortgagee, the mort- 
gagor granted a usufructuary mortgage in 


favour of the Defendant. The Defend- 
ant entered into possession of the property 
under it and realised rent from certain 
tenants of the property. The Plaintiff, 
after his purchase at the sale held in exe- 
cution of the mortgage decree, obtained 
possession of the property through the 
Court from the Defendant, and then 
brought the suit out of which this appeal 
arises for recovery of monies realised by 
the Defendant from the tenants for cer- 
tain kists of Jaist and Bhadro 1320, Fusli. 

It is found that the Defendant’s usu- 
fructuary morlgago was pendente Ute and, 
as such, invalid as against the Plaintiff. 
The Plaintiff describes tbe Defendant in 
the plaint as a trespasser. 

One of the (juestions raised in the case 
Avas wlietbcr the suit was barred ))y liini- 
ialioii; and, if so, which arlicle of the 
Jjiniitalion Act w^as applicable toihecaseV 
Tlic Plaintiff contended iha( Art. 120 
was (lie proper article; while the De- 
fendant contended that it was Art. 62. 

Tile (.'ourt of Appeal below held that 
Art. 62 did not apply and that Art. 120 
was the proper article applicable to the 
case. • f 

The Defendant has appealed to this 
Court and has contended that the proper 
article applicable to the suit is Art. 109 
but even if that is not applicable, Art. 62 
should be held to apply and in any case 
Art. 120 is not applicable to the suit. 

We aro'of opinion that the hrst con- 
tention is correct, and that Art. 109 is the 
proper article applicable to the suit. 

That article provides a period of three 
years’ limitation for a suit lor recovery of 
profits of immoveable property belonging 
to the Plaintiff which have been wrong- 
fully received by the Defendant. 

There is no doubt that the monies re- 
ceived by the Defendant are profits of 
immoveable property and, upon the find- 
ing, those profits belong to the Plaintiff. 
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It is contended, however, .on behalf of 

• the Eespondont that those profits cannot 
be said io have been wron^ully received 
by the J)efendant at the time they were 
received; because at that time, the De- 
fendant claimed to realise them as usu- 
fructuary mortgagee. But as slated 
above, that mortgage was invalid as 
against the Plaintiff ; the words " Avrong- 
fully received ” in Art. 109 include re- 
ceipt of profits that cannot legally be sub- 
stantiated. 

In the case of Peary Mohon Roy v. 

• Khelaram Saihdr (1), a suit was institul- 
ed by the owner of a ‘puini for recovery of 
mesne profits against the Defendant who 
had purchased the jmtni at a sale xmder 
Beg. VIII of 1819 aiid had been in pos- 
session under the purchase which was 
subsequently stet aside. It was held that 
the Defendant wrongfully received the 
profits which were receivable by the 
Plaintiff and that Art. 109 and not Ai’1. 
120 governed the case. 

Our attention has been drawji on behalf 
of the Eespondent to the case of Bhubanes- 
icar BfiattacheTjec v. Darkeswar Bhatta- 
cherjee (2), But that was a case in 
which a suit was brought by a co-sharer 
landlord against another for a share of 
the paddy rent collected by the latter the 
paddy rent being due in respect of lands 
held by the co-sharers not separately but 
jointly, and different considerations would 
arke in a case of this kind as the receipt 
of rent by the co'-dMU'erwas not wrcaigful. 

We are accordingly of. opinion that Art . 
109 is ai^licable to the suit. That article 
lays down that the period of three years 
ts to be counted from the time when the 
profits are received. 

In ibis case there is no finding when 
the ‘profits were received. 

(1) 1. 1.. B. 86 Cal. 993 : a. C. 18 C. W, N. 15 
(1908). 

(8) 84 C. L. J. 508 (19811. 


The case miieA' aooordingly be sent back 
to the lower Appellate Comt in order that 
that matter may be inquired into. 

If. the profits were received within three 
years, the question of limitatioh must be 
decided in favour of the Plaintiff. 

The learned Pleader for the Bespem- 
dent has contended that even if the profits 
were received beyond the three years 
before the date of the institution of the 
suit, the Court should consider whether 
limitation was suspended or not ; because 
the sale at which the Plaintiff purchased 
was on a later date, i.e., on some date 
within three years of the suit. This 
question, however, was not raised in the 
Courts below, and all the materials for~ 
deciding the question whether there 
should or should not be any suspension of 
limitation in the case are not before us. 
We, therefore, think that if the Court 
below finds that the profits were received 
more than three years before the date of 
the suit, this question will be gone into 
by that Court, 

It is contended on behalf of the' Appel- 
lant that even if the suit is not barred by 
limitation, the rent ought to be appor- 
tioned .between the J defendant and the 
Plaintiff, having regard to the principle 
embodied in sec. 36 of the Traaitsfer of 
Property Act. This question will 'also be 
considered by the Court below. 

The case is accordingly sent back to the 
lower Appellate Court for di^osal ac- 
cording' to law, having I'egard to the 
observations made above. 

Costs to abide the result. 

N. G.' 
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CcnriL APPELLATE josisssonoiir;] 
Appeal from Appellate Dbcbeb 
No. 1088 OF 1919. 

\ HabEKDSA KtWAB 
Rot Chowdburt and 
ore., Plaintiffis, 
Appellants, 

«. 

Haba Kisbobb Pal, 
Defendant, 
Bespeiideat. 

. Suit in ^fectmentSomeitead loithin Mvmoijptd 
lwUt» forming part of wm-trantftrMo oeeupa/n/sy 
hMH^ odd to a plea^ for residential and pro- 
fesswnal ' purpotes — Recognition bg landlord o)t 
reedpt of SHlami, rent premoudg paid being 
pmdrapled—SettlemieM whetlter fresh or in conti- 
maUm of the did tenaneg— Transfer of Properig 
A<d ( IV of 188S) or Bengal Tenaneg A<A ( VlII of 
1S8S), vhiek appUcahle. 

Where a raiyat occupying his homestead 
within the residential suburb of the 
Narainyuuj Municipality as part of lus 
non-transferablc occupancy holding first 
sold the rest of the holding to a oerlain 
person, and next sold his homeslead. to the 
Defendant a pleader who purchased it for 
the purpose of residence and for carrying 
on his profession as a pleader in the local 
DwU Courts f was recognised by the Plain- 
tiffs, landlords, on pay-ment of salami and 
uias granted rent receipts in the forms 
presoribed in the Bengal Tenancy Act as 
for n haxabu'holding , while the rent pre- 
viously paid was now quadrupled: 

HeM, in a suit brought By the Plaintiffs 
for. ej06tment of the Defendant after ser- 
vice of sks Pionths’ notice to iftMl tef- 
minatmg toWi the end of a year of the 
tenaney — That the Defendant's conten- 
ts that his tenaney was in continuation 
of the dd tenemy of the outgoing raiydt 
fves nd maintainable, that the temnejf 
originated in a fresh settlemeni with the 
PlailMffs and tTM in view of the purpoee 
for which the new tenaney was created it 
was governed By the provisions of the 
Transfer of PtopCfby'Act. 


Eakhal Das Addt v. Dinomoai Debi 
(1), Raniganj Coal Association v. Jadoo 
Nath Ghosh (2) and Umrao Bibi t>. 
Mahomeoj Rojabi (3) referred to. 

This was an appeal against the decree 
of Babu Ashutosh Pal, Officiating Bnbordi- 
nale Judge, 2nd Court of - Zillah Dacca, 
dated the 26th of February 1919,.affinu- 
ing the. decree of Babu Buma Choran 
Chakravarty, Munsif, 4th Court at Nara- 
ingunj, dated the 20th (rf June 1917. 

The facts of the case will appear from 
the judgment. 

Bobus Dwarka Nath Chakervarty and 
Kali Kinicar Chakravarty for the Appel- 
lants. 

Dr. Sarat Ghandra Basak aaid Babu 
Prakash Chandra Pakrasi for the Respon- 
dent. 

The JunuMENT of the Coort was as 
follows : — 

This appeal arises out of a suit in eject- 
ment. 

t 

It has been found that the laud iii ques- 
tion was originally the liomcstead of one 
liobai Chang a cultivating raiyat who held 
the same as park of his non-lrunaferablc 
oc!CUpancy holding. 

Having sold the otijor portions of bis 
holding he next pi'oceeded to sell liis 
homestead to the Defendant on the 23rd 
Kartik 1304 (8th November 1897). The 
land in qiiestion is situated in Chasbara, 
a Mauza lying within and now forming 
what 'may be described as a residential 
suburb of the Municipality of Narain- 
gimge. The Defendant i» a pleader, prac- 
tising in the Civil Courts established in 
that Sub-divisional head-quarter. 

It has been held by the Courts below 
that having purohased from Lobai, the 
Defendant next seenred £rom the land- 
lords their recognition of his purchase, 

(1) L L. B. 16 Obi. ess (1689). 

(2) I. L. B. 19 Oal. 4S9 (1892). 

(8) I. L, B.'S7'CftiI. ‘206 : ». t'. 4 0. -IT. N. 7B 
(1999). 


Tettnok, J. 
Abdhl Mafid, j. 
1920, 

30, August. 
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and liave thus acquired in the land the 
rights of au occupancy raiyat. 

On behalf of the landlord Appellant it 
has been contended before us that tlie 
aiTangernent between the landlord and the 
J3efendant should have been and should 
be regarded not as a recognition and an 
admission into an existing tenancy but as 
a new settlement, that the tenancy thus 
created is one governed by the provisions 
of the Transfer of Property Act, and not 
being of a permanent nature tenninateJ 
on the expiry of the six months’ notice to 
quit served upon the Defendant, tlial is, 
at the close of the year 1322. 

The facts upon which the Courts below 
have relied are as follows : — 

Lobai was a cultivator and had the 
rights of an occupancy raiyat in his hold- 
ing and in the homestead (!.] l)igha.s 
house and garden forjiiing |)art llu'reof). 
The purchase by Plaintilf f]*om rAj))ai has 
h/een proved : nazar or mlarni was paid to 
and accepted by tbc landlord. The arrears 
of rent due from Lobai were also jjaid by 
the Defendant. His name was mutated 
or substituted .in the landlord’s papers in 
place of Lobai’s name. Plaintiffs’ wit- 
ness No. 2 whom both Courts have be- 
lieved deposed that at the time of the 
recognition* or settlement what right the 
Defendant should obtain thereby w as not 
specified, he should have such rights as 
under the circumstances the law might 
give him. The dakhila^ granted to the 
Plaintiff since 1897 are in the form pre- 
scribed by the 'Bengal Tenancy Act, and 
the tenancy is described therein or in most 
of them as a karsa, a term usually applied 
to an agricultural holding. 

On behalf of the landlord Appi'llant it 
is contended that the Courts below should 
have had regard to or laid more stress 
upon other facts in the case such as the 
jEoUowing : the homestead was the last 
remaining portiion of his bolding, and on 


its transfer the landlords were entitled to 
re-enter. It was known that the De- 
fendant was a pleader, and was taking 
this homestead for purpose of resi- 
dence and of carrying on, not any 
form of agriculture or horticulture, 
but the parctice of his profession as 
a pleader in the local Courts. The 
rent previously payable was quadrupled : 
Entries" in the landlord’s papers are for 
his information, and for the purpose of 
preserving a record of the history of the 
holding, and are not of importance for ilu; 
purpose of showing the right acquired by 
tlie new tenant. Q^lie arrears due from 
Lobai when paid by the Defendant should 
be regarded as part of the salami or pre- 
miaiii. The deposition of Plaintiff's’ wit- 
ness No. 2 believed by both Courts show s 
that the incoming tenant w^as not ad- 
mitted into the rights of J'jobai and so far 
froJii supporting the case of }'ecognition 
negatives that case and shows that the 
arrangement was a new scttlemojit. 

Having given to the case our careful 
consideration we ‘are of opinion that the 
inference legally deducible from the facts 
found or not disputed in the present case 
is that the Defendant having bought out 
Lobai was not admitted by the landlord 
into the tenancy and the rights jjreviously 
held by Lobai but obtained from the land- 
lord a fresh settlement or a new tenancy. 
We are of opinion that the Courts below 
have been misled by the use of the terms 
“ tenant-at-will or “ tenancy-at-will ” 
and by the attempt made at one time by 
the landlords or their agent to introduce 
the words “ swecchadhin or tenant-at- 
will,” into one of the dakhilas granted to 
•the tenant. These words have beeji 
wrongly used for a tenancy terminable on a 
proper notice to quit, for instance, the six 
months’ notice terminating with the close 
of a yeai' of the tenancy ^tually served 
upon the tenant in this case. 
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The Courts have further overlooked the 
significance to be attached to the fact that 
on the settlement with the Defendant the 
rent previously payable was quadrupled. 
The Court of First Appeal makes no re- 
ference to this fact and the Court of first 
instance but casually alludes to it. Yet 
by itself and certainly taken with the 
other facts this is inconsistent with any 
admission of the Defendant into the occu- 
pancy rights previously held by Lobai. 

We therefore hold that the Defendants’ 
tenancy is not a continuation of Ijobai’s 
tenancy but original ed in. a new sofcilemcnt 
with tlie landlord in tlio year 1304. It 
has l)oon found by both Coiirls IxjIow that 
the lease since taken by the Defendant 
was taken not for purpose of agriculture 
or horticulture but for residential purposes 
and in order to the practice of the Defend- 
ant’s profession as a plonder in tlie local 
Courts. 

The tenancy is (herefoie governed by 
the provisions of the Transfer of Property 
Act and has been term’inated by the notice 
to quit, duly served as is not disputed 
before us, on the Defendjuit. In suj)- 
port of our view as to the nature of the 
Defendant’s tenancy we may refer to the 
cases of Rakhal Das Addy v. Dinomoyi 
Debi (1), *Baniganj Coal Association v. 
Jadoo Nath Ghosh (2) and Umrao Bibi 
V. Mahomed Rojabi (3b Ti was sug- 
gested on behalf of I ho Defendant 
that if the Plaintiffs’ contention suc- 
ceeded there should be a remand to the 
Court of First Appeal in order that the 
Defendant’s claim to compensation for 
improvements should be determined. 
This question was not raised in the Court, 
of First Appeal and was decided against 
the Defendant in the Court of first in- 

(1) T. li. B. IS Cal. 652 (18891. 

(2) 1. L. ft. 10 Cal. 489 (1802). 

(3) I. L. B. 27 Cal. 206 : a. c. 4 0. W. N, 70 
(1800). 


stance. A remand is not necessary. The 
Defendant may remove his structures and 
for this purpose a period of four months 
will be allowed to him from this date. 
In these terms this appeal and the Plain- 
tiffs* suit are decreed. Parties will bear 
their own costs throughout this litigation, 

s. C, c. 

[CIVIL BEVISIONAL JUBJSDICTION.) 

Rule No. 701 of 1920. 

' SuBBNDRA Prasad 
Lahiki Choudhrt, 
Nbwjiould, J. Defendant, Petitioner, 

1921, t). 

4, March. Attabuddin Armed, 

Plaintiff, Opposite 
Party, 

Civil rrocedure Code (Act V of 1908)^ sec. 

“ suit duhf institnted^^ meaning oj-~- Dismissal of a 
suit for not putting in deficit court fees^Or, 47 ^ 
r. 4i cl. (a), reversing of that order without noticB to 
the Defendant^ legality of Secs, I 48 and 149 ^ 
Courtis power to evtend time for putting in deficit 
court f ecu after r.rpiry of the period of limitation, 

.1 suit was insUhited on the last day for 
filing the suit under the Limiiation Act. 
The plaint was insufficiently stamped and 
the deficit Court fees not having been put 
in within the time fixed by th& Court , the 
suit was dismissed. Thereafter on an ap- 
plication for review, the order of dismissal 
was set aside without any notice to the 
Defendant and time was granted for put- 
ting in the deficit Court fee : 

Held — That at the time I he order of dis- 
missal was set aside, there was no Oppo- 
site Party on whom the notice could be 
screed^ as the summons in the suit had not 
yet been issued on the Defendant (Did as, 
until the suit was registered, the suit could 
not be said to have been duly instituted. 
The order of dismissal passed at that stage 
of the case can be reviewed without notice 
to ffhe Defendant. 
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SuBENDnA Prasad T.ahibi Chotopby ». , 
MuSSTT. GuIiABOO V. EAMDYA’L SlNGIt 

(1) and iSahbbzada Md. Zahurudoin v. 
Nurdddtn (2) referred to. 

The principle of Jot Eama ». Esharbk 
Nand ('.*{) and Janakinath v. Prabhasini 
(4) applied. 

. Once the order rejecting the plaint is set 
aside in review, the Court has ftfll power, 
under secs. 148, 149 of the Civil Proce- 
dure Code, to extend the time for payment 
of the deficit Court fee, and the plaint 
having been originally filed within Ihr 
period of HmitMion, the suit tens nol 
barred. 

This was a Rule granted on the ‘2nd 
September 19*20 against the order of the 
Small Cause Court Judge of Dinajpur (S. 
K. Ghosh, Esq.), dated the 7th June 1920. 

The facts will fully appear from tHe 
judgment. 

Babu Atul Chandra Gupta' tot the Peti- 
tioner. 

Liabu Oirija Prosanna Sanyal for the 
Opposite Party. 

The .hmcMEN’r of the Cociit was as 
follows t — 

This Rule was directed against an order 
of the Small Cause Court Judge decreeing 
a suit against the Petitioner. Tlie plaint 
in the suit was presented on the 16th 
January 1919, the last day for filing the 
suit under the Limitation Act. That 
plaint was insufficiently stamped and the 
Court required the Plaintiff to supply the 
deficit Court fee .within four days. This 
was not done and the plaint was rejected 
on the ‘281 h May 19T^. On the 6th June 
1919, the Plaintiff applied tor a review' of 
the order rejecting the plaint and the re- 
view was graniwl without any notice of 

<1) e W. R. 304 uw?'). 

(3) H Mad. L: a. 7 (IMS'. 

,.r O', 

^077 (WW) 


,\TTABUDPXN 'Ahmed. 

the applioation to thq Defendant. The 
order of rejection of the plaint ms set 
aside and the Plaintiff was allowed 15 days’ 
time from the date of that order, the 20th 
Oecember 1919, for putting in the deceit 
Court fee. The Court fee was dqly paid 
by- the Plaintiff and the plaint was regis- 
tered in the due course. The suit was tried 
and at the hea^^ng of the suit, the plea'der 
for the Defendant stated that he would not 
press, any other objectiou than that of limi- 
tation taken in the written statement, and 
he did not adduce any evidence, nor 
cross-examine the Plaintiff who deposed 
in support of his claim. The point of 
limitation was decided against the .De- 
fendant and the suit decreed. 

Under the present Clivil .Procedure 
Code, it is clear under secs. 148 and 149 
that a Court has power to extend the 
for filing deficit Court fee and can extend 
that time, even though the period which 
had been fixed may liave e.vpired. ' 

I’he question to be decided in this aj)- 
jjoal is w’hether the order of the ■20th 
December I'eviewing I he order rejecting 
the plaint was bad, because it was made 
without notice to the Defendant. On be- 
half of the Petitioner reliance is placed 
on the wording of Or. 47, r. 4, cl. (a) 
which provides that no application fgr ' e- 
•view shaU be granted without previous 
notice to the Opposite Party. Sp far as 
they go, the words of the rule are pei-fectly 
clear. In support of the couteutfeil 
reliance was placed on rulings in Mwssii. 
Gvlaboo V. Bamdyal Singh (1) and Sdheb- 
,tada Md. Zaihuruddin v. Nuruddin (2). 

There is a further point tp be cQneideire4 
arid that is whether at the time the review 
was granted there was any Oj^s^ 
on Vi’hom notice could haye been seryed. 
When the order rejecting the plaint was 
made, no summons had issued on the De- 
al 8 W. R. 804 (laotl!, . 

(8) 14 Mad. h. 3. 7 118081. 
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fendaht, nor could any summong be issued, 
since sec. 27, C. P. C., only provides 
summons, lo issue where suits have been 
duly instituted, and until the plaint is re- 
gistered, the suit has not been duly insti- 
tuted. In the case of Joy Rama v. 
KsJuirec Nand (3), which was followed in 
Janalcinath v. Prabhasini (1), it was held 
that when an appeal is summarily dis- 
missed by a Division Bench of this Court, 
that order can be set aside on review on an 
ex parte application without notice to the 
Respondent. In the former of those 
cases, it was contended on behalf of the 
Respondent that no review of judgment 
could be granted without a previous notice 
to the Opposite. Party and it was held that 
there would be no Opposite Party, as the 
first application for admission of the 
special appeal was necessarily ex parte. 
It seems lo me that these remarks are 
equally applicable to the case of the pro- 
ceedings in Court in a suit before it reach- 
ed the stage of the plaint 'being registered. 
They are necessarily ex parte ;\nd follow- 
ing the principle of these rulings I hold 
that the order passed at that stage of the 
case can be reviewed without notice to the 
Defendant, who could not have appeared 
before Court when the order was made. 
Once the order rejecting the plaint is set 
aside on review, the Court has full power 
to extend the time for payment of the 
deficit Court fee, and the plaint having 
been originally filed within the period of 
limitation, the suit was not barred. 

In this view I discharge the Rule with 
costs, one gold mohur. 

J. N. E. Rule. dUcharged. 

U) 18 

(4) t.K.43Csl. 178 ; f. t. 19 C. W. K. 

1077 (1918). 


PXITT GOUMOlb. 

[ApPKAL FBOM the JUOIOUL COMMISSIONBB, 
Central Pbovinoeb.] 

ViicoDNT Haldane.^ 

Lord Atrikbon. 

Six John Edge. 

1921 Yadao, Appellant) 

Heard) 5 and ' •• 

6 , May. NamdeO) Respondent. 

Judgment, 

3 , June. , 

U'ndit, iaw^Mdkraita School^ Widiyuh power 
to adopt without husband § authority/ and without 
consent of kindred^ Authority by husband^^Pariu 
cuiar hoy named^ Direction if operates as prohihU 
tion to adopt another boy o?i his death. 

The rule laid down in Rakhmabai d. 
Radhabai (7) that in the Marhatta 
Country, a Hindu widow tnay, without 
the permission of her husband and without 
the consent of his kindred, adopt a son to 
him, if the act/is done by her in the pro^ 
per and bona fide performance of a reli- 
gions duty and neither capriciously nor 
from a corrupt motive, is equally appli- 
cable whether her husband at \hc time 
of his death was joint or separate and 
whether his properly was or was net vest- 
ed in her as his heir at the time when she 
made the adoption. • 

Ramji V. Ghamau (-1) and Dixkar Sita- 
RAM V. GA^£SH Shivram (5) overruled. 

Report of Bavabai r. Bala Venkai»«®^ 
(6) commented on. 

Where the most that could be^said was 
that the, husband directed his wife to 
adopt a particular boy, but said nothing 
as to whai should be done if the boy named 
should be unavailable or should die after 
he was adopted, and the boy who was 
adopted after the husband's death died in 
childhood and unmarried : 

(4) T. L: R. 6 Bom. 498 ai p. 503 (1879). 

(5) 1. L. E. e Bom. 505 (1870). 

(6) 7 Bom. H. €. K. App. 1 (1S66). 

(7) 5 Bom. n. a R. A. C. J. 181 (1868). 
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Held — That then was no cxylkil or 
olcarli/ cxiyrcssed inientioH' to prohibit the 
widow against adopting any boy other 
than the boy named, and a second adc>p- 
tion by the widow to her husband sub- 
sequently to his death was validly made. 

This was an appeal from a decree of the 
Judicial Commissioner of the Central 
Provmces, dated the 27th April 1918, re- 
versing a decree of the Additional District 
Judge, West Berar, Akola, dated the 15th 
December 1916. 

The facts of the case will appear from 
their Ixyrdships’ judgment. 

Sir G. Lowndes, K. 0. (with llfr. E. 
B. Baikes) for the Appellant. — If property 
was separate, widow required no consent. 
We say it was separate on a construction 
of the' deed of Namdeo. This deed amounts 
to an actual partition by metes and bouhds. 
On the first adoption (in 1905) tlie pro- 
perty ceased to be joint projjerty. In 1907 
the adoption in question took place. 

[J/f. Dube for the Itcspondent. — ^I'his 
point dotis not arise if there was a prohibi- 
tion to adopt on which' there are concur- 
rent findings.] 

Sitabai v. Bapii Anna Patil (3). The 
words used there are " mandatory power ” 
which the husband might give. There is 
no issue as to “ prohibition." 

[Loan Atkinson refers to p. 307 of the 
records, where Lakshmibai v. Bajaji (12) 
is Tfttetred to and reference therein to 
West and ®%VUer, I'ol. 11 , p. 90.5. ] • 

I set 'up a general authcffity and both 
the Courts have found against as*.. 

[Lord Haldane. — ^lA'e will hear Ihc 
llespondent on this i>oint and if he fails 
to establish his point we will hear you on 
the larger question you vvish to put before 
us.] 

Mr. D. Dube (with Mr. L, DcfJruyther, 

(3) L. B, A7 r. A. 303 : C. 25 0. W. X. 97 
(1920). 

<13) L L. B. 22 Bom. 996 (1897). 


K. 0.) for the Kespondeut. — Ijoth the 
Courts have taken the view and it was 
no casual expression of opinion. 

[Sm John Edge. — ^IVould you go to 
tlie extent of saying that whether the 
widow is told Tier husband’s wishes or not, 
'she is still bound by them?] 

Yes. Whether it is communicated to 
her or not. All that is necessary is that 
those arc the husband's Avisbes. 

The deed referred to is one of adoption 
and not of separation. When the first 
adoption was made, the boy ceased to 
belong to his original family. 

[Sib John Edge. — ^If there had been no 
separation be could not have got half.] 

[Loud Atkinson. — Deed shows parti- 
tion.] 

Mere statement that one is owner of 
“half" does not mean a partition by 
metes and bounds. 

Mr. L. DeGruythcr, K. V. (follow- 
ing) : — There need nol be express prohi- 
bition. Ai)y indication that a particular 
person should he adopted operates as a 
prohibition as regards any others. 

The object of the “ adoption " dwd 
was to enable Champabai and Annapurna- 
ibai to manage the entire property. Oirja 
‘Bai V. Sadash w Dhundiraj (1), Suraj Nara- 
in V. Ikbal Narain (13) and Kawal Nain v. 
Budh Singh (2h 

These cases lay down that once there 
is an unequivocal intimation of . a <} 0 - 
'sharer’s desiio for partition there is 
separation from the joint family. 

■ Situbai v. Bopti Anna Patil (3) lays 
down that widow must have express or 
implied airtbority.' " • 

(1) L. B. 43 1. 1. 1M ! (. c. I. L. B. 48 Cal. 
iOB't 20 C: W. V. loss /tB16). 

(2) L. B.44 1. A. 169^ I. fh B. SQ AU. 
486 1 81 0. W. N. 086 (1917). 

(3) L. B: 47 I. A. 202 : s. c. 2S C. W. N. 07 

(1920). 

(18) L. B. 40 1. A. 40: (. c. 17 C, W. N, 883 
(1912). 



Voc. XXVI.) THB CTLCHm WIKIil N0T18. 


YAnAO ». Namdeo. 

Bayabai v. Bala Venkatish (6) states 
the law clearly. 

Bakhmabai v. Badhabai (7) is really 
later than the case of Bayabai v. Bala 
Venkatish (6), although reporte<l in an 
■ earlier volume. 

In a separate family a wife has power 
to adopt unless expi'essly prohibited. 
Here the seporatiou was after the death 
of husband and so the wife had no power 
to adopt. 

[Lobd IIalbane. — W hat w the test ns 
to whether she has power?] 

The oiily case where the wife has power 
to adopt is where the husband dies sepa- 
rate and she is bis heir. There is no im- 
plied authority where the husband dies 
leaving a son. 

The statements of rnndlih do not 
imply any authority to adq.)t anyone ex- 
cept Pandurang. Both Courts find this. 

TLord Halhanr. — T his is purely a 
matter of construction.] 

Gan you say that the widow acquires 
an authority to adopt if the son separates 
and then dies say 40 years hence? 

Bamji. v. Ghamau (4). 

[Lobd H.AiAX\JSR. — On the words used 
we all take the view there was separation.] 

Sir George Lowndes . — My point is that 
the widow' has a general power and so it 
must bo prohibited and it does not depend 
on the fact W'hether she was heir to her 
husband or not. iVnd she has implied 
authority even if it is a joint family. 
Under Mitakshara law' in Bombay, slie 
has a “ co-extensive power” with her 
husband and that is not cut down unless 
•there is an express prohibition. Even 
then it depends on wifely duty. 

Pratapsing Shiming Agarsing ji Bai- 

singji (10). 

E L. B'. 6. Bom. 40S (ISTSt 
(K) 7 Bom. H. C. B. 4pp. 1 • I86A). 

(7) 6 Bom. B. 0. B. i.|0. J. ISl (160S). 

(10) h. B. 46 r. A.' 97 St p. 104 : «. r. 24 0. W. 

N. 67 (1912). 


An adopted son is exactly in the same 
position as the son of the body. .Kn adop- 
tion is a continuation of line and refers 
back to the death of the deceased. She 
can exercise the power whether any pro- 
perty is vested in her or not. 

Lakshmibai v. Sarasmtibai (9) (Sir 
liawrenco Jenkin’s judgment). 

Sitabai v. Bapti Anna Patil (3) (per 
Ixird Huckmaster). 

In Bayabai v. Bala Venkatish (G), there 
was a minority differing judgment. 

Balfhmabai v. Badhabai (7). 

[.^ir. DeGruyther. — Lakshmibai v. 
Sarasratibai (9) rejects this cose.] 

Sir Michael Westropp was the first to 
introduce this distinction between joint 
and separate property. 

The Board says the widow has the 
authority in her and the consent is merely 
a test whether it is properly exercised in 
Balusu Gurulinga Sami v. Balusa Bama 
Lakschamma (14). 

[Mr. iHGrmjther. — I have never seen 
Bgmji v. Ghamau (4) differed from any- 
where.] 

Bakhmabai v. Badhabai (7). There is 
no distinction between joint and separate 
property. If there is a prohibition then 
of coarse I liave no case. 

Their Lonnsnirs’ .Inxi.MExr was deli- 
vered by 

Sib John Edoe. — This is an appeal by 
the Plaintiff, a minor, tlirongh his 
guardian, from a decree, dated the 27th 
April 1918, of the Court -of the Judicial 
Commissioner of the Cent rid IVovinces, 
which reversed a preliminary decree of 

(3) I. B. 47 r. A 202: $. c. 25 O. W. N. 97 
(1920). 

(4) I. L. B. 6 Bom. 498 (1879). 

(6) 7 Bom. H. 0. B App. t at p. 83 (1800). 

' (7) 3 Bam. H. C. B. A. 0. J. 181 (1868). 

(9) I. n. B. 23 Bom. 7S9 at p. 794 (1899). 

( 14 ) L. B. 26 I. A. 113 . a. o. 1. L. B. 22 Mad, 
398) 8 0. W, K. 427 (1890), 
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partition, of <he 15th December 1916 of 
the Additional DistricI Judge of Akola, in 
Berar, and dismissed the suit. By the 
preliminary decree it was decliired tbal 
the parties to tJie suit were eniilled to 
separate possession of the properly men- 
tioned in the schedule to that decree, and 
that : — 

“ The Plaintiff, as a legally adopted son of 
the deceased Pundlik Patil, is entitled to a 
hair share in the property immoveable and 
moveable, including the shop assets, and 
that he is entitled to the possession of that 
half share after a partition of it all by metes 
and bounds a's against the Defendant. If 
any other property besides that in the hands 
.of the receiver available for partition is 
brought to the notice of the Court, till the 
passing of a final decree) of partition, it shall 
be put into the schedule,** 
and a Commissioner was appointed to 
make pai*tition of tlie/ said property. 

The plaint in the suit was not in the 
form’ of a plaint for pari il inn, but in tlie 
Oourls below the suit was treated as a 
suit for partition, and as a suit for parti- 
tion their Lordships will consequently re- 
gard it. 

The following short pedigree show’s the 
position of the parties : — 

dead 

I 


VitUolm, filroba, 

dead d^ad 

Mt. Ohatftpabaf, KPuiidlUr,«*Mt Annapurnabal, Namdeo, 
set)i>rwifc died Jiiiiior.wife Defendant 

childleia In IHOIi I 

_ L_ 

1 " r 1 i 

Pandiirang, Yiutao, Pandurang, Rambhau, 

adopted alleged adopted ndopted as a son younger 

died in 1107 son to Pundlik to Pundlik after sin 

in 190 i', Pundlik 8 death 
PUiiiUff in 1005 

At the thne of Ins death Pnndlik was 
a member of a joint Hindn family, which 
eonsisteil of himself, his cousin Namdeo, 
and Kamdeo’s two sons Pandurang and 
Bambhaii. 'J’he properly mentioned in 
tile schedule to the decree of tlie trial 
Judge was the properly of that Joint 
family. The parties' to the suit are 
Hindus to wJiom the Hindu hiw’ appli- 


cable to Hindus of the Mahratta country 
of the Presidency of Bombay applies, and 
tl>e question upon w hich .the result of this 
appeal depends, is whether M'ussainat 
(Jiampabai liad, under circumstances 
which later w'ill be mentioned in some 
detail, power validly to adopt the Plaintiff 
as a son to her deceased husband Pundlik. 

Pundlik died childless in January 1905, 
leaving his two wives, Mussamal Champa- 
bai and Ylussamat Annapurnabai sur- 
viving him. Mussamat Champabai was 
the senior wife, and she, with the 
concurrence of Mussamat Annapurna- 
bai, adopted in 1905 as a son fo 
her deceased husband, Pandurang, who 
w’as one of the two sons of Namdeo, the 
Defendant. The validity of that adop- 
tion is nol disputed. Pandurang, whose 
adopted name was Vithal Kao, died in 
childhood and unmarried in 1907 ; and 
Mussamat Champabai in December 19I)B 
in fact adopted to her deceased husband 
the Plaintiff without having obtained the 
consent of anyone, except llie consent of 
the Plaintiff’s natural father, who had 
given liim to her to be adopted by her 
to her deceased husband. Namdeo had re- 
fused to give his consent to the adoption, 
and his contention was and is that Mns- 
samat Champabai had, under the Hindu 
law’ which was applicable to their family, 
no power as a widow to make the adop- 
tion, and also that any such adoT)tion by 
her had been prohibited by Pundlik, 
The' trial Judge came to the conclusion 
that after the adoption of Pandurang the 
joint family had separated, and that 
afterwards, wlien the contingency for a. 
second adoption arose by reason of 
Pandurang's death, Mussamat Cliarhpa- 
bai could validly adopt the Plaintiff with- 
out the consent of Namdeo who w’as then 
sep^irate, and. made preliminaiy decree 
for partition. Tlie learned Judges at the 
Court of the Judicial 'Commissioner came 
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to the conclusion that there had been no 
separation of the joint Hindu family; that 
Pnudlik. intended that Patidurang .only 
should be adopted, and had given no 
general permission as regards the adop- 
tion of a son ; that on l?andiirang*s death 
Namdeo and Ins son Tlambhan became by 
survivorship sole owners of the joint 
family estate ; and that Mussamat Charapa- 
bai could not under such circumstances 
make a valid adoption of the Plaintiff 
without haying obtained the sanction 
of Namdeo; and, holding l.bai the. adop- 
tion was invalid, they, by tlieii- decree, 
dismissed the suit. Prom I hat decree of 
the Court of the Judicial (Commissioner 
this appeal has been brought. 

Except that their (ioVdshi])s agiee with 
the’ Court of the Judicial (Commissioner 
that Pundlik had not given an aulhority 
for the adoption of llle Plaintifl*, they do 
not agree with the Couri of the Judicial 
(Commissionei* as to what tlie facts were. 
Pundlik, until be died in January 1905, 
had managed the joint pToperty. On the 
31st March 1905, Miissainat Champabai, 
with the concurrence of Mussamat Anna- 
pnrnabai, adopted as a son to their de- 
ceased husband Pandurang, arul on the 
23rd April 1905,. Namdeo executed the 
following deed : — 

‘SDeed of adoption. 

“ In favour of both Mt.- Champabai and 
Mt.- Annapurnabai, widow (widows) of 
Pundlik Vithoba Patil, resident of VVarwat 
Bakal, Taluq Jalgaon, District Akola. 1, 
Namdeo Yekoba PatiJ, Warwatkar, execute 
this writing to the effect that in accordanoe 
with the wishes of the deceased Pundlik 
Tithoba Patil, who was my real cousin 
(uncle’s sou) at the time of his death, T 
have placed upon your lap my own sqn 
Pandurang. 

“.The adoption ceremony in accordance 
^ith the popular usage in regard to it was 
Settled with the’ consent of us three''fo be* 
perf brined at an auspicious time , on Friday 
vFalgun Vadya •H, corresponding to 3Ist 


March 1906, and ther ceremony has been 
done. In his capacity as an adopted son, 
Pandurang would hereafter, be called by the 
name of VithaJ .Rao, son of Pundlik Patil. 
.He has bwome the sole owner of the entire 
moveable and immoveable property of the 
deceased Pundlik Yithoba Patil, and even 
In all sorts of papers the management 
should hereafter he. conducted as Pundlik 
Vitboba Patil shop at VVarwat ’ Firm 
through managing proprietor Vithal Rao, 
son of Pundlik Patil, minor, through guar- 
dian mothers Mt. Chamivabai and Mt. Anna- 
purnabai. Deceased Pundlik Patil and 1 
-formed a joint family. Immoveable and 
movealxle property belongis to the joint 
family. Vithal Rao is the sole heir to half 
of the entire property on the authority of 
the deed of ad()i>tion and half of the* pro- 
perty belongs to me. The following are the 
conditions on which the adoption business 
was settled amongs.t us. i 

“1. My half share in the moveable and 
immoveable' property may be kept as joint if 
both Champabai and Annapurnabai would 
approve, but if you do not approye. of it 
you may separate il and give it at atiy time 
you like. * 

“2. A list of th(? entire profK'rty shoukl 
be made an<l signed by uR three. After pre- 
paring such list it. should be kept with 
Jairam Oovind l^atil of Sowghad and Oovind 
Hari Sawarkar as Punchas. It is true that 
Vithal Rao, son of Pundlik Patil by virtue of 
hin adoption, is Ihe owner of all the pro- 
perty! of the docea.sed Pundlik, son of 
Vithoba. But for the protection of the 
property and for the future welfare of the 
real owner Vithal Rao, you both should do 
the management of the entire property till 
the adopted son eompletcs his 25 (twenty- 
fifth) year. After Vithal Rao attains majo- 
rity he should do the . mamigcment accord- 
ing to the orders of both of you. This is 
the original desire in making the adoption. 
But the above condition is specially men- 
tioned to-day for the. good conduct, for 
excellent dwelling in the world and for the 
growth of the family tree of Vithal Bao. , If 
there arise any difference between Vithal 
llao and both of you then on the authority 
of this. writing Vithal Rao' will have no 
right at all during' the lifetime of both of 
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you and the entire profierly should be 
managed by Champahai. 

4. After Vithal JRao completea hie 23 
(twenty-fifth) year, ChampoJ^i has |jot 
power to make over the entire property to 
his charge. If after the transfer of the 
power you and Vithal Ran do not pull on 
ainicabiy a sepairatei yearly allowance of 
its. SiOO to Champaboi and a separate yearly 
allowance of Rs. 200 to Annapurnabai may 
be apportioned This allowance would be a 
charge' on the entire moveable and unniove- 
able property. 

“5. If Annapurnabai desires to live 
separate on account of household affaire 
before Vithal Rao completes his S5th year, 
Ghampabai has power to give an allowance 
of Bs. 5 per mensem to ber, and Vithal Hao 
would never acquire the right to interfere 
in this decision. On the conditions as 
mentioned above I have placed my son on 
tl^e lap of you both. He should secure for 
t^e deceased Pundlik Patil and bis ancestors 
spiritual, final and eternal happiness, and 
by the grace of God he may propagate the 
family and give you all the pleasure, and 
with this object I have completed this writ- 
ing of the deed of adoption with my free 
will, and I have made my signature to-day 
in order to. make it over to the charge of 
you both. Dated 2*3rd April 1903. Written 
by Bhaoo Sheoram Patil, Keli. 

“ Narodoo Yekoba Patil.*' 

As their Lordships construe that deed 
of the 23rd April 19()5, Naindeo by it de- 
clared that he had separated from Pan- 
diirang, whom he had given in adoption. 
It was not merely an expression of an 
intention to separate, although an un- 
equivocal intimation of an intention to 
separate by a member of a joint Hindu 
family governed by the Mitakshara. would 
operate as a severance of the joint status 
[see Girya Bat v. Sadashiv Dhundiraj (1) 
and 'Kdicol Main v. Budh Singh (2)]- 
Tbeir TiOidships find ne a fact and hold 
in law tbat on IhjB-^te of that deed 

ii) h. R. la i. A. lai I 8. c. T. L. R. 4a c»k 
i03l ( 2Q C, W. K 1085 (1916). 

(2) L.B.44I. A. 169: f. C. I. L. R. 39 AH. 

, 496; 21 0. W. N. 986 (1917). 


Namdeo and his son Rambhau had 
8epaRite4 from Pandurang, and had ceased 
to be members with Panduranjqr of the 
joint family, although no partition of the 
family property bad been effected. 

It is common ground that the adoption 
of I'andurang; was a valid adoption. Pan- 
diirang died unmanied in 1907. After 
tlie death of Pandurang, Mussamat 
Cbampabai tried to obtain the consent of 
Kamdeo to Ijer adopting to her deceased 
hus}>and Rambha^i, but Namdeo refused 
to give him in adoption, and on the 11th 
December 1908, she adopte<l to her de- 
ceased husband the Plaint ifl’, who was by 
birth a sod of Esoji Patil. 

It has not been and cannot l>e disputed 
that Mussamat Champahai had the autho- 
ritv of her husband Pundlilv, if she chose 
to exercise it, to adopt to him Pandurang. 
That authority she acted upon in adopt- 
ing Pandurang in 1903, but on behalf of 
Kamdeo it is contended that Pundlik’s 
authority to his wife to adopt a son to 
him was limited to an adoption of 
bis son Pandurang, and that Pundlik's 
expressed wish in his last illness was that 
no boy except Pandurang should be adopt- 
ed to him. If it bad been proved that 
Pundlik liad in fact expressed as a direc- 
tion to be followed by his wife hia wish 
that no boy except 'Pandurang should at 
any tmie be adopted to him, their Lord- 
ships woiJd bold that the direction pro- 
hibited Champiibai from adopting the 
Plaintiff, and consequently that the 
Plaintiff's adoption was invalid. But 
such a direction to operate as a prohibi- 
tion against his widow adopting any boy 
to him as a son except the hoy named by 
him must be explicitly made and clearly 
intended by the husband to limit the dis- 
cretion'' of his widow for all time, and on 
every occtision on which otherwise after 
bis death bis widow might validly make 
an adoption to him. Such a direction may 



yoii. XXVL] THE OXLCHTTA WlEKLf NOTES. 




Yadaq V, Namdko. = 

be ^{iveri by the husband oially or in 
.writing, as for instance by a Will, The 
diity of a Hindu widow is to obey such 
directions a« her husband may have given 
«is to the way in which she slwuld exercise 
a power of adoption to bira. I^hat is. a 
general principle of Hindu law us to 
adoptions, and is not applicable only in 
cases in which the husband and wife w*ere 
subject to the Bombay Sch<X)l of Hindu 
law. In* Siiabai v. Bapu Anna Paiit f3) 
in which a husband had given in his Will 
a direction as to how his wife should ex- 
ercise a power of adoption to him, the 
Board held : — 

That according to the Bombay School 
of Law the duty of a Hindu widow to obey 
her husband’s command compels her to act 
upon any mandatory direction that he may 
give by Will as to the woy in which her 
power of adoption may be cxerciicd.’' 

In the present case the strongest evi- 
dence suggestive of a prohibition by 
PundUk, of any kind as to the making of 
an adoption to him by Mussamat Champa- 
bai was that given by Balkrishna, who bad’ 
been Pundlik’s gumashta. Balkrislina 
said 

He (Puudhk) told as that he was \^ry 
■ ill and that we should manage the property 
well. We opened the talk about tbK* ar- 
rangement pf inheritance. He told us tlwit 
his cousin’s (Namdeo s) eons w^hre his lieirs, 
and if at all an adoption was wanUsI 
Nanideo’s son Pandurang should be the 
only boy for adoption, other^'iso he had no 
wish to adopt anybody else or to make any 
other arraugement. Namdeo’s younger son 
(Rambhau) was then four or five months' 

old."' 

' To a similar effect as to Puudlik s in- 
tention as to the boy. who might be taken 
in adoption to . him was the evidence of 
Baibhan, a Tahsildar and Magistrate, the 
evidence, of Kamchandra, a pensioner, and 
the evidence of Jayium, who had married 

(d) L. K. 47 I. A. 203 : c. 26 C. W. N. 

^(ISSOl. 


a. sister of Pundlik. According to Jay ram, 
some persons who w^ere present during 
.^udlik’s last illness were pressing him to 
adopt a son as he was sonless, and Pundlik 

said then that he did not want to adopt 
V V • Pundlik Patil told them tliat he 
was not obstinate, and that if a son was 
to be adopted he vv'ould adopt Namdeo*s 
son, Pandurang, and none else.*' 

The conclusion vvliicb their Lordships 
draw from the evidence is that Pundlik 
intended if he adopted any boy as his son, 
to adopt Pandurang, and if his statemenls 
can be construed as a direction to his wife, 
that direction was that slie should adopt 
Pandurang, and that he gave no direction 
as to what slmiild be done if Pandurang 
should be unavailable or should die after 
l>e was adopted. 

Under these circumstances and Pandu- 
rang having died in childhood and un- 
married, it is necessary to consider what 
pow'er, if any, Mussamab Champabai iiad 
under the Hindu law applicable in the 
Mahratta country of the Presidency of 
Bombay to adopt the Plaintiff* as a son to 
l>er deceased husband. 

It has been decided by the High Court 
at Bombay that in the Mahrattu country 
of the Presidency of Boml>ay and in Gujor- 
rat a Hindu widow, who is sole or joint 
heir to he^ husband's estate, may adopt 
a sou to her deceased husband, without 
authority from her husband, and without 
the consent of his kindred, or of the caste 
or of the ruling auflmrity, btit that she 
cannot adopt where her husband has ex- 
piessly forbidden an adoption. That is 
not now disputed; it is undoubtedly the 
law. But it has been held by < hat High 
Court in liamii v. Ghamau (4), and by 
the same bench in Binkhr Sitaram v, 
Ganesh Shwram (3), that a Hindu widow 
in the Stabratta country of that Presi- 

<4) I. h. R. 6 Bom. 408 (1879K 

(5) I. L. R. 6 IfoTu. 505(1870). 
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deucy or in (uijiiiat,' wbo lias not 
her hiisbaud’s eslale vested in Jier, 
und whose Iiusbaiid wixs not separated at, 
the lifue of his dealb, is not competent lo 
atlopi ii.soii to hej’ husband wilhobt bis 
anlhorily, or Ibe consent of her JatJieii-in.- 
law, or of Ijer husband’s undivided co- 
parceners. 6'ec.paragrapb 130 of Mayne’s 
Hindu ];aw, where the two authorities 
ahove-rnentionod arc cited, ag the aulboi- 
ities for the last-mentioned proposition. 
They were decisions of the 8th July 1870. 
of a Full Jiench consisting of Sir ^^licliael 
Westropp, C*. J., Melvill and KeinbaH, 
JJ. The de(dsion in Dinkar Silaram v. 
Gancsh Sliivram (5) merely followed ihe 
decision in Uamji v. Ghamau ( I). It is 
contended in this appeal that these deci- 
sions were wrong in law, it may be inon* 
tioned that in Dinkar Sifaram v. Ganesh 
Shivraui (5), the District Judge had lield 
that the consent of relations was litineces- 
sary in the Piesidency of Bombay. 

In ihe present ease Fundlik had not 
se])arated; he had died a men)l)ej‘ of a 
joint Hindu family, and the estate which 
was vested in Mussamat Cliampabai at 
the time when she adopted the Plaint ill 
as a son lo her luisband was not ihe in- 
terest which Pimdlik had in Ihe joint 
family property, hut was the estate which 
had vested in Panduraiig on the separa- 
tion of ihe joint family. 

In liamli v, Ghamaa (4) the parties 
were members of a Hindu joint faiuITv, 
and it may be assumed from the report of 
Ihe case that subject to 

the Hindu law applicable to Hindus of 
the Mahratta counliy of tlie Piesidency 
of Bombay, In that case it was held lhat 
A Hindu widow, who has not the family 
estate ve«led in lier and whose husband 
yvJMS not separated at the time of his 
d^h, is l>nt .cpn^^etentjo adpp.t 3 son to 

" " J14) T. a Bom. 498 (1879), . ’ 

- (d) 6 Bom. 506 (1879). 


her luisband \vithoiit his authority or tne 
consent of his undivided coparceners. 
That was the question Avhich had to be 
“decided in that case. So far as their 
Lordships are aware that decision in Bamji. 
V. Ghamau (t) wa-s the first decision of the 
High Court at Bombay on that question 
in any case in which the Hindu law ap- 
plicable to Hindus in the Mahratta country 
of the Piesidency of Bombay or in Gujarat 
had to be considered, and tlie attention of 
their JjordsJiips has not been drawn to 
any earlier decision of the Supreme Court 
of Bombay on that, question. In Ramji 
y. Ghamau (4), the learned Judges 
slated : — 

There has not been any text quoted to 
us from the. hooks to the effect that the 
widow of a parcener in a Hindu undivided 
family may adopt without the authority of 
her husband or the assent of her coparce- 
ners. The authorities in relation to the 
taking in adoption by a Hindu widow 
in this Presidency are so fully collected and 
discussed in Bmjobui v. Bala VenJccktish (6), 
Bahfnnahai v. Boilha-lfal (7) and Na*rayan 
Bahaji v. Nana Mwnohar (8), that it is un- 
necessary to set them forth here.’* 

After referring to some ancient lexis 
and to some statements of Sir Thomas 
SI range and Mr. Colebrooke, tlie learned 
Judges said : — 

Accepting, however, the view which the 
cases seem to establish, n:., that the 
widow, where the husband dies separated, 
and .she herself is ihe. heir, or she and a 
junior co- widow are the heirs, may adopt 
without the sanction of the husband (if he 
have not, expressly or by implication indii 
cated his desire that she shall not do so)^ 
and without the sanction of his kindred, 
we are not (as has been previously said in 
this Court) disposed to carry the deviation 
from ordinary Hindu law further than 
it has been already established by pree«r 
dents.'' 

(4) I. L. H. 6 Bom. 498 (1879). . 

I6) 7 Bom. H. C. R. App. 1 (1866). 

(7) 6 Bom. H. 0. R. A, p. J.‘l81 ll868h, - 

(8) 7 Bom. H. C. R. A,iJ. k 168+1870). 
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The allueioii to what' had been pre- 
viously said ’* in the High Court was an 
allusion to a judgment of Sir Michael 
Westropp, then Mr. Justice Westropp, 
reported in Bayabai v. Bala Venkatish (6), 
which it will be necessary to refer to later. 

The Hindu law in the Mahratta country 
of the Presidency of Bombay and in Guja- 
rat as to the ppyer of widows to adopt to. 
their deceased husbands differs widely 
from the Hindu law as it has been vari- 
ously interpreted in other parts of India, 
but whether it is the original Hindu law 
on that subject, or, as the learned Judges 
in Ramji v. Ghamau (4) assumed, a 
deviation from it is not now an easy ques- 
tion to decide with certainty; probably it 
is a deviation. 

In Lakshmibai v. Sarasvatibdi (D), Sir 
Lawrence Jenkins, C. J., said 

It has been argued before us on the 
part of the Appellant that a widow^s i>ower 
to adopt doe^ not rest on any delegation 
from her husband, but is her own inherent 
right, and it is obvious that the d&tinetion 
may have more than an academic value. 
The commentarieis. which prevail in this 
Presidency, seem to me strongly to favour 
the view thus contended for, but <sorae at 
any rate of the more recent decisions in this 
Court contain expressions that point in the 
other direction. I^ the viciw I take of the 
present case, it is not necessary to decide 
the point, but the inclination of my opinion 
(though I reserve to myself the right to re- 
consider the matter hereafter, if necessary) 
is tjhat in this Presidency the widow’s right 
is inherent and not merely delegated.” 

There does not appear to their Lord- 
ships to be any sound reason why in the 
Mahratta country of the Presidency of 
Bombay .the Hindu law as to the power 
of a Hindu widow who has not the author, 
ity of her deceased husband to adopt a 
son to him, should depend on the question 

(4) I. L. B. e II 691 . 498 (1879). 

(ft) 7 Bbm. H. 0. E. App. I (1866). 

(ft) L u B. 98 JBo«. m St p. 794 (1899). 


as to whether her husband bad died as a 
separated Hindu or as an unseparated 
Hindu, or on the question as to whether 
the property which was vested in her 
when she made the adoption was or was 
not vested in her as his heir. If it w'as 
her religious duty to adopt a son to her 
husband, that duty would be the same in 
either case, although possibly the right of 
the adopted son to the property vested in 
the widow might be different. It has. 
however, been held by the Board in 
Pratapsing Shivsing v. Agarsingji Rai^ 
singji (10), which was a case from (he 
Ahraedabad District of the Presidenev of 
Bombay, that : — 

“ The right of the widow to make an 
adoption is not dependent on her inheriting 
as a Hindu female owner her husband's 
estate). She can exercise the power, so 
long as it is not exhausted or extinguished, 
even though the property was not vested 
in her.” 

The Board was not then dealing with 
a case in which the deceased husband had 
expressly or implicitly i)rohibited his wife 
from making any adoption. 

In Shri Ragunada v. Shri Brozo Kislioro 
(31), the Board said : — 

‘‘ It may be tluei duty of a Court of 
Justice administrating the Hindu law to 
consider the religious duty of adoptjpg a 
son as the eissential foundation of the law 
of adoption, and the effect of an adoption 
upon thie devolution of property as a mere 
legal consequence. But it is impossible 
not to see that there are grave social ob- 
jections’ to making the succession of pro- 
perty — and it may be in the case *of collateral 
Bucoession, as in the present instance, the 
rights of parties in actual possession — de- 
.pendent on the caprice of a woman, subject 
to all the pernicious influences which in- 
ter^ted advisers are too apt in India to 
exert over women possessed of^ or capable 
of exercising dominion over, property. It 

(10) L. B. 46 T. A. 97 : s. c. 24 0. W. N. 67 

(1918). . . 

(11) L. B. 3 I. A. 164 at p. 198 (187j6). 

51 



402 


THE CSLCUTTX WEEKLY NOTES. 


[Von* XXV1-. 


Yadao V. 5?.wdeo. 

seems, therefore, to lie the duty of the 
Courts to keep the power strictly within 
the limits which the law fias assigned to 
it.” 

That case came from Tra-vancore, whore 
the Hindu law as interpreted” in the Pro- 
vince of Madras as to the power of Hindu 
widows to adopt, who have not had the 
authority of their hpabands to adopt a 
son to him, is much more restricted than 
it is in tlie Mahr^itlia country of the Presi- 
dency of Bombay and in finjarat, where 
it is the law that the widow of a- separated 
husband, who has nol. prohibited her 
from making an adoption to him, can 
validly adopt a son to him without the 
consent of anyone except that of the 
parent of the boy. In the present case, 
owing to the family having separated, the 
rights of Namdeo and his son Eambhau 
were merely the rights of collaterals in 
nnpart itioned property. 

In Naraynn Babaji v. Nana Manahar 
(81, where the question for decision was 
whether a Hindu wife could in the life- 
time of her husband make a valid adoption 
to him, a widely different point from that 
to be decided in this appeal, and 
a widely different point from that 
which had to be decided in Ramji v. 
Ghamau (4), Westropp, C. J., delivered a 
long judgment of value when the respec- 
tive authority of various ancient texts and 
commentaries on Hindu law has to be 
considered on questions of a woman 
giving or taking a boy in adoption or on 
the difference between the power of a 
widow and that of a wife to take a boy in 
adoption, and on other questions which 
their liordships have not to consider in 
this appeal. In the course of the judg- 
•luent, the learned Judge stated (hat he 
adhered to an opinion expressed by him 

(4) T. L. S. 6 Bom. 4«8 tlSTfl). 

^ (8) 7 Bom. H. 0. R. A, 0, J. 1 63 il870). 


in 1866 in Bayabai v. Bala Venhdtiih (6) 
as to the oonstruotion of some passages in 
the Dattaka Chandrika. As will' later 
appear, it is not at all clear what was the 
judgment which Mr. Justice Westropp 
actually did deliver in Bayabai v. Bala 
Venkatiah (6). 

In Rakhmah'ai v. Radhabai (7), which 
was decided in the High Court on the 
26th August 1868, the suit was between 
the two widows of Murarav Desai, of 
Nipani, in the Mahralta country of the 
Presidency of Bombay, who had died 
childless and apparently separate. The 
suit was brought by Badhabai who was 
( lie junior widow ; she claimed to be jointly 
entitled with the Defendant Bakhmabai 
to the estate of their deceased husband. 

The defence was that Bakhmabai had 
authority to adopt a son to her late hus- 
band, and had adopted Bav Saheb, who 
therefore became the lawful heir to the 
entire estate. The District Judge who 
tried the suit found that the adoption was 
not authorised by (he husband, bill he 
had no doubt that the adoption was in 
fact made, and for some reason which was 
not apparent to the Court of Appeal, he 
decreed , that the Plaintiff was entitled to 
the half share which she claimed. The 
Defendant appealed to* the High Court at 
Bombay and the appeal caine before Sir 
Bichard Couch, C. J., and Newton and 
Warden, JJ., wHo having found that the 
adoption had in fact been made, proceed- 
ed “to consider whether it w^as valid, 
either by reason of its having been made 
by the authority of the deceased Murarav 
(the Imsband), or by virtue of the power 
which Bakhmabai had by the Hindu law, 
by whTch the parties were governed.” 
The High Court found that the husband 
bad given no direction to adopt, and' then 
considered whether the adoption without 

t) 

.l6i 7 Bern. H. C. R. ApJ). l-(']866). 

(7) 6 Bom, H. 0. B. A, C. 3, 181 )1868j, 
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authority having been given by the hus> 
band was valid. The learned Judges of 
the High Court then referred to the 
Mitakshara, the Vyavahara Mayukha, an 
opinion expressed by Sir W. H. Macnagh- 
ten in a note at page 68 of the second 
edition of his Principles of Hindu Law, 
several cases reported, some repoi-ted in 
Borradaile’s Eeports and some in Morris’ 
Sudder Dewany Beports, and to the opi- 
nions which had been given in some of 
those cases by Shastris and by Pundits, 
and expressed their decision thus : — 

“ Upon the review which we have made 
uf the authorities applicable in this i>art of 
India, we are uf opinion that in the 
Maratha country, wherein the property 
in question in this suit is situate, a Hindu 
widow may, without the permission of her 
husband, and without the consent of his 
kindred, adqpt a son to him, if the act is 
done ,by her in the proper and bund fUic per- 
formance of a religious duty, and neither 
capriciously nor from a corrupt motive.’’ 

That decision was not based upon Ihc 
fact that the deceased husband was a 
separated Hindu, nor was it. based upon 
the fact that at the time of the adoption, 
the widow who made the adoption had 
vested in her the whole or any part of the 
property which had belonged to her hus- 
band. Their Lordships regard it as 
equally applicable* to an adoption by a 
Hindu widow of the Mahratta country of 
the Province of Bombay, whether her hus- 
band at the time of his death was joint 
or separate, and whether his property was 
or was not vested in her as his heir at the 
time when she made the adoption, and 
consider that it is a decision to be u.i^plied 
in this appeal. 

The learned Judges in Rakhmabai v. 
Radhdbai (7), having expressed their deci- 
sion which has been quoted on the author- 
ities which they had reviewed, proceeded 

to consider whether the elder of the two 

• 

( n) 5 Bom. H. G. B. A. 0* J.' m (1868). 


widows had power to adopt without the 
consent of the other, and having referred 
oh that subject to Strange’s Hindu Law, 
Appendix 83, to a decision of the Supreme 
Court, to a decision of the High Court, to 
West and Buhler’s Digest of Hindu Law 
of Inheritance and to Steele’s Summary 
of the Law and Custom of Hindu Inherit- 
ance, said : — 

CbniBidering the act of adoption as the 
peurformahce of a religious duty, we think 
these authorities are sufficient to justify us 
in holding that Bakhinabai, ihc elder of 
thia two widows, had the right to adopt, 
la the judgment of the Privy Council their 
Lordships say that * in the case «>f an un- 
divided family, if there be no father of the 
husband living, the consient of all the 
brothers,, who in default of adoption would 
take the husband's share, would probably 
be required, since it would be unjust to 
allow the widow to defeat their interest by 
introducing another coparcener against 
their will.' The interest of the younger 
of two widows cannot, we think, be re- 
garded in the same light as that of a 
iiieniber of an undivided family, and pro- 
bably their Lordships would not consider 
the remark applicable in cases where, by 
the law which governs them, no cons'cnt of 
kinsmen is required. W© must not omit to 
notice the judgment of Mr. Justice Westropp 
in .Biegulur Appeal No. 17 of 1863 fBaj/ahai 
V. Bala Venkatish (6)1, which was cited by 
the Respondent's counsel. The judgment 
was not a written one, and we have no 
report of it, but we understand that the 
opinion given by the learned Judge was 
that a widow had no power to adopt a son 
to her husband where ho had exv>ressly, or 
by hi^, eonduet inii)liedly, forbidden her to 
do BO. Ill this wc quite concur, and the 
Judicial Committee have so held iu the 
judgment we have nef erred U». TIicjm*. is no 
question uf pruhibUiuii in this ease." 

Their Lordships will now consider the 
case of Bayabai v. Bala Venkatish (6), 
which was decided in the High Court at 
Bombay on the 7th Marcl) 1866, by 
Westropp, Tucker and Warden, JJ., and 

^(6) 1 Bom. H. C. B. Arp; 1 (1860). 
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u one of the three decisions’ referred to 
by Sir Michael Westropp, 6. J.', in Ramji 
V. Ghamau (4), as the cases in which the 
authorities in relation to the taking in 
adoption by a Hindu widow in the Presi- 
dency of Bombay were so fully collected 
and discussed that it was \innecessary ,to 
set them forth in the judgment of the 
Pull Bench in Ramji v, Ghamau (4), by 
which it will be remembered that Pull 
Bench decided that in the Presidency of 
Bombay a Hindu widow, who has not the 
family estate vested in her and whose, hus- 
band was not separated at the lime of his 
death, is not competent to adopt a son to 
her husband without his authority or the 
consent of his coparceners. 

It is necessary to make a few prefatory 
observations about the j\idgment of Mr. 
Justice Westropp which is reported in 7 
Bomb. H. C. E., Appendix 1, as having 
been delivered in Bayahai v.'Rala Ven^ 
hatish (6) on the 7th March 1866, in 
Begular Appeal No. 17 of 1863. In the 
first place' if appears that Mr. Justice 
War^ien was one of the Judges in that 
case, and was also one of tlie Judges in 
Rakhmabai v. Radhahai (7), which was 
decided on the ‘26ih August 1868, and is 
reported in 5 Bomb. H. (.'. E. A. 0. 181. 
In the judgment of the Court in the 
lattW case, at page 1U3 of the Eeport, it 
is staled that the judgment of Mr. Justice 
Westropp in Eegular Appeal No. 17 of 
1863 was not a written judgment safld 
“ we have no report of it.” It hfe 
assumed -that a dfpltee of the High Court 
in Bayabai v,. Venkatish (6) .M'as 

drawn jupi anA-jluiit it ^^ a8 drawn up as 
;uf the ith-Mafch 1866. A decree must be 
' ijnstified by the judgment upon which 
.It is based. Their Lordships are of 
opinion that the judgment, of iMr. 

(4« 1. U R. ff Bom. 48S (1879), 

(6) 7 Rom. U. C. R. App. 1 (1866). 

(T) 6 Bom. U. G. K. A. C. J. 181 (1868). 


Justice Westropp in Bayahai c. Bala 
Venkatish (6), as reported in 7 Bomb. 
H. C. E., Appendix I, could not 
possibly have been an orally . delivered 
judgment, and they are further of opinion, 
strange though that opinion may seem, 
that no judgment was written ■ in that 
case until after the judgment, of Sir 
Eichard Couch, C. J., Newton and 
Warden, JJ., in Rakhmabai y. Radhabai 
(7), had been reported in 1869 in 6 Bomb. 
H. C. E. A. C. 181. 

The points which were considered by 
Mr. Justice Westropp in Bayabai v. 
Bala Venkatish (6), as appears from an 
examination of his judgment as it is re- 
ported, were : point (1), the. power of ,a 
Hindu widow to adppt a wh to her de^ 
ceased husband without an .authority from 
him to do so ; point (2) whether the hus- 
band in the case before him had given 
authority to his wife to adopt or had not 
impliedly forbidden her to do so, and point 
(3) whether the widow had not beeni 
cajoled into making the alleged adoption 
by being ke^t in ignorance of her rights, 
and of the effect of an adoption. To the 
consideration of point (1), Mr. Justice 
Westropp devoted seventeen pages of his 
judgment as it is ie|:)ortod ; to the con- 
sideration of point (2) he devoted about 
one page; to the conWeration of point 
(3) he devoted two pages. In considering 
point' (l), Mr. Justice Westropp is re- 
ported at pages xvi and xvii of the Appen- 
dix to 7 Bomb. H, C. E, to have said : — 

“ Baji Bav, the last of the Peshwas, as 
a general rule, treated adoptions by widows 
without thC' order of their husbands as 
illegal. But it is certain that he was 
swayed by interested motives. . . . The 
disapprobation which’ the deviation of the 
Maratha school met with' in such high 
quartiors may to some extent account for 
the fact that, for a long time afterwards, 

(6) 7 Bom H. 0. B. App. 1 (1866). 

(7) 6 Bom. U. C. B. A. 0. J. 181 (1868). 
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and down even to the hearing of this case, 
we find that adoptions by widows without 
cxpresis authority from their husbands have 
been constantly and vigorously contested, 
but, it must be admitted, generally speak- 
ing. without success, unless there were' 
some other defect in the adoption than tho 
absence of express authority from the 
husband. • • . Assuming, but not de- 
ciding, that the deviation of the Maratha 
school is established to the furthest extent 
to which any of the foregoing authorities 
reiach (namely, that the widow may, with- 
out express authority or order from her 
husband, and without the consent either 
of his or her relations, adopt a son), and' 
without in the least degree wishing or in- 
tending to infringe on the law of adoption 
by a widow so far as it can be considered 
as established in the Maharashtra, 
cherished ^as I believe that law to be by the 
Hindu community, or a very considerable 
proportion of it, y;(‘t I am not diajmsed to 
extend it, or to deimrt from the general 
Hindu law one single step further than 
provincial or local uslige has firmly settled 
as admissible’. And I have not any doubt 
that wo should extend it much beyond its 
present boundaries were we to hold that 
the widow may adO|]>t • whdre the husband 
has, when perfectly in the possession of his 
senses, as well oji the day preceding hia 
death as on the day of his death, in reply 
to suggestions that he sIkujUI sdopt a son, 
positively refus'ed to do so.*' 

There id nothing in the judgment of 
Westropp, J., so far as their Lordships 
can see, which confined his observations 
as to the power of a Hindu idow to adopt 
in the Mahratta Country of the Bombay 
Presidency and in Gujarat without the 
consent of relations to cases in which the 
widow was the widow of a separated hus- 
band, or to cases in which the widow was 
the widow of an unseparated husband ; his 
observations appear to their Lordships to 
have been geperal and to a])ply to cither 
class of cases. 

^^Ir. Justice Westropp iu Bay abut v. B(Ua 


Venkdtish (0), if the report is to be trusted, 
found that the husband had forbidden, his 
wife to adopt. If the other Judges in 
^ that case, Tucker and Warden, JJ., had 
agreed with him that the widow had been 
forbidden by her husband to adopt, there 
was nothing farther to consider in the 
case. According to the report of his judg- 
ment, Mr. Justice Westropp finally found 
that the widow had been cajoled into 
making the alleged adoption by being 
kept ill ignorance of her rights, and of the 
.effect of an adoption. With that finding, 
the other two Judges agreed. Their 
judgments will be found reported at page 
xxiii of the Appendix thus : — 

“ Tucker, J., concurred in thinking that 
the Defendant Bayabai had btecn cir- 
ciunvented by unfair moans, and that an 
adoption procured, as the alleged .adoption 
in this case, by suppression and misrcT>resen- 
tation of facts, could not be permitted to 
stand. Jt was cli3ar to him that this youth- 
ful widow had been led by those around her 
to believe that the act of adoptioji w(^uld 
not divest her of her interest in ihic pro- 
perty of her late husband, and that she 
had not been fully informed as to her T>osi- 
tion and rights. . . . As to the right of 
a widow in this Presidency to adopt with- 
out any authority from her husband, ho did 
not consider it necessary now to give any 
final decision but his opinion inclined in 
favour of that right, and of its having been 
sufficiently recognised by thb Courts of 
Justice at this side of India. Further, ho 
was inclined to think that she had that 
right -unless her husband expressly prohibited 
her from adopting, and that a micre refusal 
by him to adopt 'would' not be sufficient. 
But on this point ho would refrain from 
giving any positive opinion. 

‘‘ Warden, J. : I concur in the observa^ 
tions of my brother Tucker.'' 

Whether the judgment reported as tliat 
of Mr. Justice Tucker had been written 
by him or was prepared for Ihe llcport by 
the reporter from his note of tlie. case, 

i6) 7 Bom. U, C. B. An>> 1 (1S66). 
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their Lordships do not know, hut it reads 
as if it had been written by a reporter from 
his note, not by the Judge. 

Mr. Justice Warden must apparently 
have forgotten when the case of Baldima- 
bai V. lladhabai (7) was being argued iu 
1868, what was the actual point on wliieh 
the case of Bayabai v. Bala, Vciihalish 
(6) had been decided in 1866. 

Their Lordships have ootne. tg the con- 
clusion that the adoption of the Plaintiff 
who is the Appellant, was valid, and they 
will humbly advise His Majesty, tliat the 
decree of th€ Court of the Judicial Com- 
missioner should be set aside Avitli costs 
and the preliminary decree of the Addi- 
tional Judge should be affirmed and re- 
stored. The Respondent must pay the 
costs of this appeal. 

Solicitors : Messrs. Laitcy and Hart 
for the Apjiellant. 

Solicitors : Messrs. T. L. Wilson <0 t'o. 
for the Respondent. 

E. M. P. 


[PRIVY COUNCIL.] 
[Appeal prom Patna.] 


Viscount Cavb. 
Lord Sbaw, 

Sib John Edge. 
Mb. Amebb Alt. 
1921,* 

Heard, 7; June. 
Judgment, 9, June. 


Bamdhu Bah and 
ors.. Appellants, 

i>. 

CaiNTAHAN SiNOH 
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J 


Sindu laie—JOtaltshara—JaM family — Bond 
hddinthe nam of a member— Separato private 
tremeactwM by individmil membere—I‘reaMnptio» 
of jointnese, if rebutted. 


Th^ presumption is that a bond held in 
the name of the managing member of a 
joint Mitdkshara Hindu family is joint 
property and it is for those who assert the 
contrary to malce good their case. 

Proof that some of the members of the 


(7) J Bom. H. 0. E. A. C. J. 181 (1868). 


joint family hail some private transactions 
by no means proves that the particular 
bond in question was the private property 
of the member iu whose name it was 
held. 

Held — That while the evidence, on both 
sides was somewhat meagre, the presump- 
tion, ill favour of joint ownership was not 
displaced. 

This was an appeal from a decree of 
the High Court at Patna, dated the 30th 
January 1919, which reversed a decree of 
the Additional Suhordinale Judge of 
Bhagalpur, dated the 9th August 1916. 

The facts of the case sufficiently appear 
from the judgment of their Lordships, 

Mr. L. DeGruylher, K. C. (with Mr. 
Kenworthy Brown) for the Appellants. — 
The family was joint in all rc-siu'cts till 
1892 when Ibeic was a suit foj’ parlilion 
by Madan Singli. The ])ropcrty was theji 
))arti(ioued by metes aud bounds into (brec 
pai'ts; Gbaudau Siugh's sous, Rajdhari, 
Chintamuu aud (Jobardhan, taking a onc- 
Ibird share. These- three sons of Chandan 
remained joint. In 1902 Chintaman 
Singh brouglit a suit for partition and this 
properly was divided. In 1908 Rajdhari 
bought the property now sued in e.xccu- 
tion of a decree against Pyure on a bond 
executed in 1891. Rajdhari ^ed for it 
in 1904 and bought the property in 1908. 
Rajdhari sold the property in 1908 (same 
year) to the present Appellant. Chintaman 
instituted the suit in 1914 for one-third of 
the property. What I say is that if the 
bond was joint family property then 
Chiutaman’s remedy was to get a share 
in the sale money. He has no claim in 
the property in the hands of a third per- 
son. unless the property was purchased 
on behalf of the joint family. 

If the bond in favour of Rajdhari was 
not joint then Chintaman has clearly no. 
claim. 
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The Subordinate Judge finds that each 
of these brothers had separgkte property 
and separate money with .which they 
traded. The Subordinate Judge decided 
in our favour. 

The burden is on the other side to prove 
that the property is joint. 

My contention is that he bought the 
property for himself. In no case could 
Bajdhari be regarded as a trustee for the 
estate. TTo might sue for tlie moneys. 

[Mb. Amekr Aiii. — If the property had 
remained with Eajdhari, the burden 
woTild liave been on him io prove ihat the 
t.ransaetion was not in any way connected 
with the family, nor was it purcliased 
with the family money.] 

[IjOBD SnAW. — The whole thing was 
joint going back to 1891, arid this transac- 
tion goes back to there.] 

Mr, Kenwortliy Brown followed. • 

Their Lordships’ Judgment was deli- 
vered by 

ViscoDXT Cave. — This appeal has been 
fully argued on behalf of the Appellants, 
and all the material facts have been 
brought to their Lordships’ notice, but in 
the result their Lordships see no reason 
to differ from the conclusion reached by 
the High Ciourt at Patna. 

The question raised is one of fact, and 
it is unnecessary to state the circum- 
stances at length. It is sufficient to say 
that the title to the land in dispute must, 
in their Lordships’ opinion, depend on 
the title to the bond given by Pyare Man- 
der to Eajdhari on the 17th August 1891. 
If that bond was the separate property of 
Eajdhari, then the land which he pur- 
chased in the suit brought by him to en- 
force the bond was also his separate pro- 
perty, and ho could give a good title lo the 
Appellanls. But if ho held the bond on 
. behalf of himself and his two brothers, 
Chintaman and Crobardhan, then he could 


in the circumstances of this case have no 
better title to the land, and the first Ee- 
spondent is entitled to retain the deerpe 
granted by the High Court. 

Now it is plain that at the date of the 
bond Eajdhari and his brothers were 
members with their three cousins (sbns of 
their uncles) of a Mitakshara joint falmily, 
and that when in the year 1892 the ebusins 
separated from the family and disclaimed 
all interest in the bond, Eajdhari and his 
two brothers continued joint. Eajdhari 
was the managing member throughout, 
and the prc.sumption is that the bond held 
in his name was joint property ; and it is 
for those who (like the Appellants) assert 
the contrary to make good their case. 

It is said on behalf of the Appellants 
that the members of the family had .SQipc 
separate business transactions, and this 
appears both from a stiTtement in the 
terms of compromise, dated the 28th July 
1892, and from other evidence. But pAmf 
that some of the members had some pri- 
vate transactions by no means prove? that 
the i>articular bond in question was the 
private property of Eajdhari; and there 
are several circumstances which ten.d to 
show that this was not the case. Thus in 
the first partition suit in 1892 the Plain- 
tiff claimed as joint properly* a bond of 
Pyare Mander for 945 rupees, which yiiiist 
be assumed, in the absence of any . evi- 
dence to the contrary, to be, the bond in 
question; and by the terms of compro- 
mise in that suit it was,admitted that all 
the debts (which would include that bond) 
belonged to the Defendants Nos. 1 to 3, 
that is, to Eajdhari and his two brothers. 
If the bond had been the separate pro- 
perty of Eajdhari, this would almoAt cer- 
tainly have been stated. 

Again, in the second partition Suit of 
1902, the Plaintiff Ohintaman claimeH as 
joint property a sum due to Eajdhari under 
a bond from Pyare Mander, and the award 
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Bandhu Eam V . Chintaman Singh. 

in that suit, dated the 30th March 1904, 
found that the three hrotheis were mem- 
ibers of a joint family, and that all the, 
moveable and immoveable properties were 
joint between them. It is Pot clearly 
shown that the bond here mentioned was 
the bond in question ; but it appears un- 
likely that, if Bajdhari held a separate 
bond from Pyare Mander, it would not 
have been referred to and excepted from 
the award. 

Further, in the subsequent proceedings 
in the same suit Bajdhari admitted that 
Chintaman was entitled to be credited 
with 1,000 rupees, being one-third of the 
purchase money for the property com- 
prised in the bond, an admission which 
could only have been made if the bond 
was joint property; and while it is true 
that, this was after the sale to the Appel- 
lants, it cannot be assumed without proof 
t^at Bajdhari was a party to a fraud. 

Lastly, it is (to say the least of it) re- 
markable that, when in 1908 Bam Gulam 
made an attempt to execute the order 
which he. had obtained against Bajdhari 
by a sale of this property, and Chintaman 
objected, no further proceedings were 
featen in execution, but a private sale was 
made to the first Appellant, who appears 
to be connected with Bam Gulam. 
Neither Bajdhari nor anyone else gave 
evidence -that the bond was the separate 
property of Bajdhari, nor was any docu- 
ment produced in which it was referred 
to as his private property. 

Upon the whole, while the evidence on 
both sides is somewhat meagre, it appears 
to their Lordships that the presumption 
in favour of joint ownership is not dis- 
placed, and theref<Hre this appeal should 
be disuiissed ; and they will humbly advise 
His Majesty accordingly. 

'As file Bespqndents have not appeared 
there will be ho Order as to costs. 


Solicitors'; Messrs, Pugh & Co, for the 
Appellants. . i 

, B. M. P. 

♦ 

[CIVIL APPBLLATB JDBISDICTI0N.1 
Aptbal from Afpbllatb Obdbb 
. No. 395 OF 1920. 

Mookrbjrb, J. Bai Gharan Bbuita 

Panton, J. and ors., Judgment- ' 

1921, debtors, Appellants, 

Heard, 2 and v. 

3, Angnst. Dbbi Pbasau Bharat, 

J udgment, Decree-holder, 

3, August. Bespondent. 

CivU Procedure Code (Aet V of 1908), nee. l-U, 
application, for reetitiiiioii of money paid to mort- 
gagee auetion-pwrehoeer after the date of tale and 
before confirmation of the tale — Jurisdiction of 
Court to order restitution in eveeution proceedings— 
Separate suit for restitution, if necessary, 

A mortgagee got a mortgage decree and 
in the sale in execution thereof purchased 
the mortgaged property “ for whatever 
was due to him on the decree at the iime'of 
the sale,” without offering any specific bid. 
In subsequent proceedings by the, pulg- 
menl-debtor to set aside the sale, the mort- 
gagee auction-purchaser and the judgment- 
debtor came to a settlement to the effect 
that if a specific sum was pai^ off before a 
certain date, the sale would stand can- 
celled, . but on default the sale would 
stand confirmed. The judgment-debtor, 
however, did not pay the' entire sum but 
made part payments on two occasions and 
the auction-purchaser, wUh the sanction 
of the Court, from 'time to time extended 
the time on the above conditions: Finally, 
default having been made, the sale was 
confirmed under sec, 65, C, P, C,, arid the 
judgment-debt was satisfied in fuU'hy the 
purchase of the mortgaged property. The 
judgment-debtor subsequently made '■ an 
application, in the execution pfoceedinge, 
for restitution of the sums paid-hy^him, to 
the decree-holder purchaser. The lower 
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Appellate Court held that the remedy of 
the judgment-debtor was by way of a regu- 
lar suit: 

Held — That it is competent to the exe- 
cution Court, in the exercise of its inherent 
power, to make an order for restitution 
with a view to secure complete justice 
between the parties ebneerned, even in 
cases not comprised within the terms of 
sec. 144, C. P. C. 

Dtnesh Prosad V. Sankar Chaddberi 
<1), Prayag Nath Singh v. Sheo Prosad 
(2) and Eat Eaghebte t. Jai *Tndra (3> 
distinguished. 

Beni AfADHAv v. Pran Singh (4), 
Narendra Chandra v. .Iogundra Nara- 
YAN (5), Asutosh V. IJprndra Proshad 
(6), Atijl Chandra v. Kunja Bbhari (7) 
and Amirannbssa v. JKerimannessa (8) 
followed. 

Collector op Meerut v. Kalka Pro- 
sad (9) and Rukhdeo v. Etto Singh (10) 
referred to and approved. 

As precisely the same relief woufd be 
obtained whether the application was 
made in a separate suit or in the execution 
proceedings, the litigant should not be 
driven to a separate suit, merely because 
the ease may not fall within the purview 
of the appropriate section of the Code. 

Prayag Naran v. Kamikhya (13), 
Shama Pattar V . Abdul Ba.tab Sahtb (13) 

(1| 2 O. L. J. 687 (1904). 

(9) 16 C. L. 3. 186 (1911). 

(2) L. R. 4^ I. A. 88S (1919). 

(4) 16 C. L. 3 . 187 (1911). 

15) 19 0. W. N. 687 ; c. 20 0. L. J. 469 

' . (1914). 

(6) 21 0. W. N. 664; «. C. 24 0. L. 3. 467 

(1916). 

(7) 87 0. L. J. 461 (1917). 

18) 18 0. W. N. 1899 (19141. 

(9) I. L. B. 88 All. 666 (1906). 

110) 2 P. L. 3. 861 (1917). 

(12) L. B. 86 I. A. 1971: •. «. 14 0. W. V. 66 

(isoo). 

(18} L. B. 89 1. A.«18; u. c. L L. B. 86 Had. 

. igwfieo.w. 9.1009(1912), 


and Parbhudayal v. Kolian Das (14) re- 
ferred to and followed. 

It being clear that if the matter had not 
been* Overlooked at the time of the con- 
firmation of the sale an order for restitu- 
tion would have been made, any Court can 
rightly consider itself to possess an in- 
herent pov6er to rectify the mistake or 
omission which had been inadvertently 
made. 

Debt Baksr v. Habib Singh (16) re- 
ferred to and followed. 

The Court has an inherent power to re- 
call money improperly paid out. 

Mrinaltni V. Arinas Chandra (17) and 
other cases referred to. 

The difficulty of invoking the inherent 
power of the Court under see. 151, C. P. 
C., when there is an express provision to 
the contrary in a statute, does not arise in 
the present case, as sec. 144 does not de- 
fine the, full measure of the power of the 
Court to make an order for restitution. 
Sec. 144 may be taken as a guide to deter- 
mine in what class of cases an order for 
rfistitution may be made so that complete 
justice may be made between the parties 
and they may be restored to the status quo 
ante. 

Sabitbi V. Savi (20) referred to. 

• 

This was an appeal from a decision of 
M. Yusuf , Esq., District .rudffe, Midna- 
pur .Hated tUe 27th .August 1920, reversing 
that of Babu Beliari lisr Sarkar, Subordi- 
nate Judge, Miiliuipur, dated the 12th 
June 1920. 

The facts will fully appear from the 
judgment. 

(14) L. B. 48 I. A. 48; 8, c. T. L. B. 38 All, 
168 ; 80 0. W. 9. 426 (1916). 

(16) L. B. 40 I. A. 161 : ». V. I. L. B. 86 All. 
3311s 17 0. W. 9. 829 (19181. 

(17) 11 d. L. J. 688 (1910). 

(20) Ij. B* 48 1. A. 78 • 4. 0. 26 0. 9, 667 

' . (1981). , 


52 
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Babu Amarcndra Nath Bose for the Ap- 
pellants. 

Babus Lain Mohan Mitra land Santosh 
Kumar Pal for the Respondent. 

The Judgment op the Court was as 
follows : — 

This is ,an appeal, by the judgment- 
debtors against an order of dismissal made 
on an application for restitution in the 
course of proceedings in execution of a 
mortgage decree. 

On the 21st February 1916 the Respon- 
dent obtained a mortgage decree against 
the Appellants. On the 171h July 1917 
the mortgaged property was sold in exe- 
cution and purchased by the decree-holder. 
No aiiecific bid appeiirs to have been offer- 
ed by the decree-holder, but it was stated 
that, be purchased the property for what- 
ever was due to him on the decree at the 
thtie of the sale. On the 14th August 
1917 the judgment-debtors applied to 
have the sale aside tinder Or. 21, r. 90, 
0. P. C., but this application was not 
heard for a. considerable time. 

On: the 9th Pebniary 1918 the decree- 
holder auction-purchaser and the judg- 
ment-debtors came to a settlement to the 
effect that if the judgment-debtors paid to 
the decree-holder Rs. 1,313 on or before 
the 2nd .April 1918, the sale would stand 
cancelled, but on default the sale would 
stand confirmed. Neither of the two con- 
tingencies contemplated by the parties, 
however, happened. The judgment-debt- 
ors did not pay the full amount sp^ified 
on the day fixed; they paid only Rs. 317, 
whereupon the decree-holder agreed to 
.nxtj^^the time for payment till the 20th 
1918, subject to the reservation that 

the batehde was not paid within the 
.^fiod specified,' the sale would stand con- 
firmed . This arrangement , like t^t made 
on the -9th’ -February .1918, received the 
of the Court, On the 20tb April 


1918, however, the judgment-debtors 
brought in only Rs. 230, whereupon' the 
decree-holder again agreed to an extension 
of time till the 15th May 1918, subject to 
the condition that if what remained still 
due was not paid on or before that date 
the sale would stand confirmed. On -the 
16th May 1918, no payment was made 
and an application for further extension 
of time by the judgment-debtors was re- 
fused. The consequence was that on the 
day following the 17th May 1918, the sale 
was confirmed and the application for 
cancellation of the sale, made on the 14th 
August 1917, was dismissed. The effect 
of tbe order for confirmation was that 
under sec. 65 of the Civil Procedure Code, 
the title to the property purchased by the 
decree-holder vested in him as auction- 
jnircbascr from tbe date of the sale, and, 
as the decree-holder had agreed to take 
the property for whatever sum was doe 
under the mortgage-decree, the result was 
complete satisfaction of the claim under 
the mortgage. The position then was 
that although the judgment-debt was 
satisfied in full by the purchase, of the 
mortgaged property by the decree-holder, 
he st ill held in his hands the two sums of 
Rs. 317 and Rs. 230 paid to him by the 
judgment-debtors on tjie 2nd and 20th 
April 1918 respectively. This was over- 
looked at the time when the order for con- 
firmation was made ; for it is inconceivable 
that if the matter had been brought to the 
notice of the Court, an appropriate order 
would not have been made in this behalf. 
The, judgment-debtors, however, x^aited 
till the 7th February 1920 when they 
made the present application for, restitu- 
tion of the two sums .mentioned. The 
Court of first, instance held that the judg- 
ment-debtors were entitled to a refund of 
the' amount claimed. Upon ^ppddl the 
District Judge, has retyersed that order on 
the ground that the .remedy; of the judg- 
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ment^debtors lies by way of a regular suit 
in the Civil Court. We are of opinion 
that this view cannot be siipported. • ' 

There is no doubt that the case before 
us is hot covered by the express terms of 
sec. 144, 0. P. C., which recognises the 
principle of restitution. The question 
consequently arises, whether it is com- 
petent to the execution Court, in the exer- 
cise of its inherent power, 1o make an order 
for restitution with a view to secure com- 
plete justice between tlio parties concern- 
ed. Our attention has been drawn to the 
decisions in Dine, ah Prunad v. Sorihar 
Ohiiitdhuri ( 1 ), Priniutj Nalh, tiiiitjh v. Hhm 
Prvsad (‘J) and liai liaglmbir v. Joi liitlra 
(3), where restitution was directed on re- 
vei'sal of a decree under circumstances 
whicJi might be taken to attract the opera- 
tion of sec. 144, C. I*. C. We need not 
consequently discuss the applicability of 
the principle deducible from those cases. 
But it is plain from the decisions of this 
Coiui; in Beni Mndhav v. Pratt Singh (4), 
Narendra Chandra v. Jogendra Narayan 
(5), Asutosh v. Vpendra Proshad (6), 
Atul V. Kunja- Behari (7) and Aniiranncssa 
V. Kurimamirssa (H), tliat the cxcculion 
Court is coiJipotciit, in tlir excrcisn <if in- 
Jiereut power, lo mukc an ordor for resti- 
tution even in dases not comprised withm 
the terms of sec. 144. A similar view 
has been taken O'loewhere, as appears from 
the judgments in Collector of Meerut v. 
Kalka Prosad IQ) and Sukdeo v. Bito 
Singh (10). The only instance where a 

(1) 2 0. L. J.637(1904). 

(21 16 0. ti. 3 . 186 (1911>. 

(8) L.B. 46 1. A. 228 (1010). 

(4) 16 C. L. J. 187 (1911). 

(6) 10 0. W. N. 687; a. c. 20 C. L. 4. 469 
(19i4). 

(6) 9l 0. W. N. 664 ; 8. 0. 24 0. L. 3. 467 

(1016). 

(7) 27 C. L, 3. 461 (1017). 

18).18 0.W.N. 1209(1914). 

(0) T. li. B. 28*A1U 666 (1906). 

(10) 2 P. L. 3. 861 (1917). 


restricted view has been taken of the 
competence of the Court to make an order 
for restitution in cases not governed by 
sec. 144, is Safaraddi v. Durga Prosad 
(11), which has been unfavourably coiil- 
mented upon in later cases, such as Asu- 
tpsh V. Upendra (6) and Sukdeo v. Mito 
Singh (10). Tliere can, in our opinion, 
be no room for dispute that the Coiirt is 
competent to exercise its inherent power 
in cases of this deBcri))tion and this has 
indeed been recognised by the Judicial 
Gommitlec. In the case of /Vuyuf/ Nnran 
V. hamikhya (lii), it was ruled that the 
Court has inherent power lo make restilu- 
tiou and a party entitled to it should not 
he referred to a regidar suit, merely be- 
cause the case may not fall within the 
purview of the appropriate section of the 
(lode of Civil Procedure. Lord Machagh- 
ten observed that as precisely tlie sam'e 
relief would be obtained whether the ap- 
plication were madt^iu a separate suit or in 
the execution proceedings, the litigant 
should not be driven to a separate suit. 
To the same effect is the observation in 
Shaina Paifar v. Abdul Eajab Sahib (13), 
Uiiinely, that (‘.very Court trying civil 
cases has inherent jnrisdielion (o lake 
cognizance of questions whadi g(» to (he 
root of (he subjct!-mal(cr of e.ontj-ovcrsy 
between the parties. The principle was 
recognised again in Parbhudayal v. Kolyan 
Das (14)' where the Judicial Committee 
affirmed the decision of the Allahabad 
High Court in Parbhu Dayal v. 4 it 

(6) 21 0. W. M. 664 : 8. o. 24 0. L, 3, SBf, 
(1916). 

(10) 2 P. L. 3. 361 (1917). 

(11) 16 0. L. J. 83 (1912). 

(121 L. B. 36 L A. 197; 8. c. 14 C. W. M. CG 
(1009). 

(13) L. B. 89 I. A. 218 ; 8. c. I. L. B. 86 Msd. 
605 1 16 0. W. N. 1()09 (1912). 

(14) Ib B. 48 I. A. 43 ; 8. o. I. L. B. 38 All, 

t68i 20 0. W. K. 426 (1916). 
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'Ahmed (15). In the case before ub, there 
is no question that if the. matter hud not 
been overlooked at the time of. the con- 
firmation of the sale, an order for restitu- 
tion would have been made. Consequent- 
ly the observation of Lord Shaw in Debt 
Baksh V. Habib Sittgh (16) applies, namely, 
that quite apart from sec. 151, any Court 
might have rightly considered itself to 
possess an inherent power to rectify the 
mistake or omission whicli had been in- 
advertently made. There is a long series 
of cases in this Court where it has been 
ruled that the Court has inherent power 
to recall money improperly paid out ; 
amongst these, reference may be made to 
Mrinalini v. Abinas Chandra (17), 
Nabinkali v. Banalata (18) and Jogesh 
Chandra Roy v. Yakub Ali (19). We 
hold accordingly that the execution 
Court had ample power to make an 
order to prevent what would be es- 
sentially a miscan'iage of justice. We 
may add that a possible diiliculiy, indica- 
ted by Lord Sumner, as to the applica- 
bility of sec. 161, in Sabitri v. Savi (20), 
namely, the difficulty of invoking the in- 
herent power of the Court when there is 
an express provision to the contrary in 
a statute, does not arise in the case be- 
fore ug. Here sec. 144 does not define the 
full measure of tlie power of the, Court to 
make an ui'der for restitution ; we may con- 
sequently take the provisions of that sec- 
tion as a guide to determine in what class 
,of cases an order for restitution may be 
made, so that complete justice may be made 
between the parties and they may be re- 
'stored to the status quo ante. There is 

(16) I. L. B. 3S A)l. 79 (1909). 

(16) L. B. 40 1. A. 161 : . s. c I. L. B. 36 All. 

331 ! .1? C. W. V. 839 (1913). 

117) 11 r, L, S, ras (1910). 

(18) 3 0. UJ. 696 (1906). 

(19) 17 0. W. N,J067 (f91S). 

(30) L. B. 48 I. A. 76(i «..C. 36 Q. K B. 667 


thus no escape from the conclusion 'that an 
order for restitution should be made hi this 
case. 

Finally, the Eespoudent has urged that 
as execution purchaser, he has suffered in- 
jury by reason of the delay in the confirma- 
tion of sale and that this circumstance 
should be borne in mind when an order 
for restitution is made. This conlentiou 
is obviously entitled to some consideration. 
But we observe that the Court of first in- 
stance did not direct a refund of the sums 
paid by the judgment-debtors with in- 
terest. The decree-holder has had the 
benefit of those payments for a consider- 
able length of time, and if there was de- 
lay in the confirmation of sale^ he was in 
part at least responsible because he con- 
sented to an adjournment on receipt of 
sums handed over to him in partial satis- 
faction of the decree. The judgment- 
debtors were no doubt ultimately unable 
to carry out their engagement : but this 
does not justify the conclusion that they 
should forfeit, the sums they paid. In 
these circumstances we hold that the pro- 
per order to make is to allow the appeal 
and to restore the order of the Court of 
first instance. Tltere will be no order- for 
costs either here or in the Court of the 
District Judge. r 

J. N. B. Appeal allowed. 

% 

(CIVIL APPELLATE JUSISDlOnOE;] 

Abpbal fbom Abpbllate Dbobcb ■ 

No. 2345 OF 1919. 

ChaBU CuAHDlUt 

Mazomdab, Plaintiff, 
Shabbol Hcda, J. Appellanl, 

1920, . • 0. 

22, December. OiiAlBMAN OF TBB 

Fabidfub 'Mumoi* 
FALiTT and ors., De- 
'f6ndant8,Respond6nti 

Bengal Mnmeipat Act (Ifi af 1^8^ B. C.),tee. 
15, d. (3), imceame/tt of fttoqm letx upon the joint 
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inKomt o/’ father and son as, members of joint 
/ami^, if entitles both of them to he voterSi^CL (3', 
son lining with father, if a qualified voter as occw- 
pgitig a holding. 

The ineomc of a father and his sou, as 
members of a joint Hindu family, were 
jointly assessed for purposes of income tax. 
The son brought a suit for a declaration 
that he was a qualified voter under sec. 15, 
cl. (2), of the Betiyal Municipal Act 
' because he was assessed to iricome tax, 
and under cl. (3), because %e was a 
yradudie and occupied a holding along 
with his father : 

Held — That the income of both the 
father and the son having been assessed, 
both of them were qualified to claim to be 
a voter under cl. (2) of sec. 15. 

Nabendra Nath Sinha v. Naoendb^ 
Nath Biswas (1) distinguished. 

■ From the mere fact of a- person living 
with another individual occupying a hold- 
ing by reason of some connection with or 
relation to him, such as sou or servant, 
he cannot be considered to be a person 
occupying a holding within the meaning 
of the section. Hence the son was not 
qualified to be a voter under cl. (3) of the 
section. 

Ambika Churn Mozumdah v. Satjsh 
Chandra Sbi? (2) followed. 

Magdonell V. Dickson (3) and (Iouinda 
Chandra Ganguby v. Kaibas Chan- 
dra, Sanyab <4) referred to. 

This was ’an appeal against the decree 
ofr.Girish Chandra Sen, Esq., Additional 
r- tilndge q£ Zillah Faridpur, dated the 11th 
of July 1919, modifying the decree of 
Babu Probodb Chandra Basu, Acting 
i^bfflrdinate Judge, 1st Court of that Dis- 
dated the 13th of February 1919. 

(I) I. B. K 88 0»). 601 (1911). 

12) 3 0. W. N. 689 (1898). 

' (8) 16 B. ]4l>. 

(4)' 16 0 L. J. 689 (1M6). 


The facts of the case will appear from 
the judgment. 

Babus Brojolal Ghakraburty and Rupen- 
dra Kumar Mitra for the Appellant. 

Babu Phanindra Lai Moitra for the Ee- 
spondents. 

The Judgment op the Court was as 
follows : — 

This appeal arises out of a suit brought 
hy the Plaintiff for declaration that he 
was a qualified voter under sec. 15 of the 
Bengal Municipal Act and that the Chair- 
man’s conduct in removing his name from 
the voters' register Was illegal and with- 
out jurisdiction. There was also a prayer 
for an injunction. The first Court 
passed a decree in favour of the Plaintiff, 
declared that the Plaintiff was a qualified 
voter under sec. 15 of the Bengal Muni- 
cipal Ac<. and was entitled to have his 
name entered in the register of voters, 
but refused to declare that the whole 
election of the Municipal Commissioners 
was void and also dismissed the rest of 
the Plaintiff’s suit. There was an appeal 
by the Plaintiff and a cross-appeal by the 
Defendant Chairman with the result that 
the whole, suit was dismissed. The 
learned Vaikil for the Plaintiff-Appellant 
argues that the Plaintiff bad osta&lished 
his right as a voter by showing that he 
was qualified to vote under sec. 16 of the 
Bengal • Municipal Act in two different 
ways. First it is' urged that the Plaintiff 
was assessed to income tax and was there- 
fore a qualified voter. TWe caii'be no 
doubt that the income of the Plaintiff 
along with that of bis father was assessed 
for purposes of inemne tax, but the learned 
Judge having found that Plaintiff and his 
father were members of a Hindu joint 
family and the income of both were 
jointly assessed held that the assessment 
of the joint family gave the Plaintiff no 
right to vole. 1 do not think this ia a 
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correct view of the law. It is clear that 
the income of both of the father and tlie 
son was assessed and that in iliy opiuioJi 
qualified both of them to claim to be a 
voter under cl. (2) of sec. 16. In support 
of the contrary view the case of Narendrn 
Nath. Sinha v. Nagatulm Nath Biswas (1) 
vvue cited but 1 do jiot think that case has 
any bearing on the present question. 
There was no assessment in that case but 
there was undoubtedly an assessment in 
this case. Plaintiff also claims to be a 
qualified voter, under cl. (3) of that sec- 
tion. He claims that ho uas a gradiiale 
of the Calcutta Uni\orsitv and o(.rnpie.s a 
lidding or part of a lioldiu;.: within llio 
Municipality. 

The Court below was of opinion that as 
the houses occupied in its ordinary .sense 
by the Plaintiff belonged to the father and 
Plaintilf was living therc'as the son of his 
father and not as an owner and as his 
occupation was not exclusive, he cannot 
be regarded to be in occupation within the 
meaning of sec. 15 of the Act. This 
ai^ument finds some support in a re- 
ported decision of this ('ourt in Amhika 
Chum Mozurndar v. Haiish Chan- 
dra Sen (2) in which it was held 
that from the mere fact of a per- 
son living with a particular indivi- 
dual occupying a holding by reason 
of some connection with or relation to him, 
such as son or servant, he cannot be con- 
sidered to be a person occupying a hold- 
ing within the- meaning of sec. 85 and can- 
not be separately assessed under that 
section. In England it has been held that 
it is not sufficient to constitute occupation 
for the purpose of the franchise that a son 
living with his pai'ents should be allowed 
to sole use of the rooms without oonti'act 
or payment of rent l_Macdonell v. Dicicsuu 

U) 1. U a. 38 Cal. 601 (1911). 

(8) 8 0. W. H. 689 (1896). 


Paridpcr Mcnioipalitv. 

(3)] . ' A similar view was taken in the case 
of Gohinda Chandra Ctanguly v. lyit^i^lash 
Chandra Sanyal (4). Having regard to 
these authorities I am not prepared to 
dissent from the view taken by tlie lower 
Court that Plaintiff is not a person quali- 
fied to vote under sec. 15 (3) of the Bengal 
Municipal Act. I, however, hold he is 
qualified under cl. (2) and accordingly set 
aside the decree of the lower Appellate 
Court and restore that of the Munsif. 

The Plaintiff is entitled to half his costs 
Ixitli in Ibis {^our( and (ho Courts below. 

d. N. R. Appeal alluvKd . 

ICHIHINAL REVISIONAL JURISDICTION.! 

• Juki Ref.:No. 49 of 1921. 
Nbwbould, J. 

C. 0. Ghosb, J. 

EuFXKUR 

Heard, ’ »• 

3, November. Churn Dass, 

Judgment, Accused. 

4, November. 

Evidence Act (I of see, oiH — iledara- 

lion^i^igns made in answer to question^ if a verbal 
statement within the meaning of the section, 

Wliorc shorihj tiflnr Iho dreoased li.ad 
rrr< ii)f)d the injur}! a Maijislrntr, prucreded 
to record her dying declaration in the 
hospital and although she could not speak 
she in answe/r to questions put to her point- 
ed out the accused as the assailant. 

Held — That the qnestioiis and answers 
taken together might properly he regarded 
as verbal statemcnls mmle by a person as 
to the cause of her death within the mean- 
ing of sec. 33 of the Evidence A ct and were 
therefore admissible in evidence. 

QUEEN-EMPKBSS V. ABDUIiLAn (1> /o/. 
lotved. 

This wus a Befereuce made by the 

(3)1«R. 148. 

i4) 16 G. L. J. 689 (1906). 

(1) I. L. B. 1 All. 886 (1866). 
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Emperob v. Sadhu Churn Dass. 

Sessions Judge of Pabna and Bogra (Babu 
Baroda Kumar Mukerjee), dated the 20th 
July 1921 as he disagreed with the verdict 
of the majority of the jury who found 
the accused not guilty of the charges 
framed against him. 

The facts of the case will appear from 
the- judgment. 

Mr, Orr for the Crown. 

Bahu Santosh Kumar Bosu for the 
Accused. 

The Judgment op thr Court was as 
follows : — ' 

This is a Reference by Uio learned 
Sessions Judge of Pabna and Bogra. The 
accused Badhu Charan 1 )ass was put on his 
irial on the charge of liaving committed 
murder by causing the death of Uasi Sun- 
dari Dasya — his wife. Ife was also charged 
with having committed culpable homicide 
not amount, ing to murder and also with 
having caused grievous hurt with a danger- 
ous weapon to t he said Dasi Bundari l^asya. 
The jury by a majority of 3 to 2 found the 
ac(!used not guilty on all the charges. 
The learned Sessions r’hulge being clearly 
of the opinion that it was necessary for 
the ends of justice to submit tbc case to 
the High Court has forwarded the record 
with recommendation that the accused 
should be convicted under see. 302, I. P. 
0 . 

The main facts of l.hc case are as fol- 
lows ; — On the night of the 14(.h of x\pril 
Last, the accused Sadhu Charan and his 
wife -Dasi Sundari slept together in the 
northern room of their house. At 6 A.M., 
in the following morning, their servant 
Ivokan Chander Das a boy of 12 years 
old came to open the shop of the accused’s 
sleeping room, but the accused did not 
allow' hiiTi- to do so. After this, Kokan 
saw that the accused Sadhu was vomiting 
and Dasi Sundari asked Kokan- to call 


Sadhu ’s brother and mother and Kokan 
went to fetch them. A shojet time after 
Kokan had gone, two sellers of charcoal 
cakes w^ho w-ere passing by heard cries 
from the accused’s room and saw Dasi 
Sundari coming out of the shop with a 
blood-stained dao in her hand and with her 
throat cut. She went towards the house 
of Babu Adhur Chunder Das — a* pleader. 
Adhur Chunder Das was coming from his 
house and met her and she fell on the 
ground. Adhur Babu secured a dooti and 
sent her off to the hospital. The medioal 
examination discloses that she had one 
incised wound about four inches long and 
one inch and a half deep in front of tlie 
neck, the upper portion of the larynx and 
pharynx being divided. There were also 
two other slight incised wounds on the 
front of her left hand. Two constables 
who happened to be passing by Sadhu’s 
shop saw a collection of people on the road 
side. They entered the shop where Sadhu 
w^as seated and found blood-stains on 
Sudhu’s ])erson and abrasions on his 
fingers. Badhu was arrested and taken io 
the Police station. The Sub-Inspector 
found the accused slightly dozing and sent 
him to the hospital for treatment where be 
was admitted as a suspected case of opium 
poisoning. The Doctor washed out the 
stomach and sent the washing to the 
chemical examiner who detected opium 
in the washings. At 2-46 P.M., that after- 
noon, Dasi Sundari made what is described 
as a dying declaration which was recorded 
by a Sub-Depul y Magistrate. She was un- 
able to speak, but, in answer to the 
question put to lier, she pointed out the 
accused as the person who had inflicted the 
wounds oji her. At 3-16 iHat afternoon, 
the accused made a confession which was 
recorded by the same Sub-Deputy Magis- 
trate. In that confession, the accused 
stated that he had cut the throat of his 
wife as she was of bad ^aiacter. Dasi 
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Sundari died at about 11 P.M., on the 
'following day — the 15th of April. 

The case against the accused rests 
mainJy on the statement of hifl deceased 
wife and on his confession and there is 
also certain circumstantial evidence. On 
the circumstantial evidence, there can be 
no doubt that the deceased woman Dasi 
Hundari 'was cut in the room where she and 
her husband — the accused — ^had slept and 
that she and the accused were the only per- 
sons present at the time. The only ques- 
tion therefore, is whether, as is contended 
by the learned Pleader on behalf of the 
accused, the wounds were self-inflicted or 
whether they were inflicted by the ac- 
cused. .As regards this point , the main 
evidence, as already stated, consists of the 
woman’s statement and the statement of 
the accused. Objection has been taken to 
the admission of botk these statements. 
As regards the statement of the deceased, 
it is contended that it cannot be regarded 
as a statement admissible under sec. 32 of 
the Indian Evidence Act because it is not 
actually a statement as the woman was un- 
able to speak and could only make signs 
in answer to the question pat to her. Tliis 
point was considered by a Pull Bench of 
the Allahabad High Court in the case of 
Queen-Empress v. Abdullah (!)• The 
facts of that case, so far as this point is 
concerned, cannot bo distinguished from 
the facts of the present case. We are in 
entire agreement with the majority of that 
Pull Bench which held that the questions 
and the signs taken together might pro- 
pwly be regarded as “ verbal statements ” 
made by a person as to the cause of her 
death within the meaning of sec. 32 of the 
Evidence Act and were, therefore, admis- 
8ible»in evidence. 

As regards the confession of the accused, 
we see no rearan why it should be 
I’ejected in tote because the 'accused at the 

' ' AH,886 («i88), 


time of making it was under the influence 
of a dose of opium. Prom the evidence of 
the Assistant Surgeon and of the Sub- 
Deputy Magistrate, we are satisfied that 
the condition of the accused was such that 
he could understand the questions put to 
him. Also the confession itself, though 
not very elaborate, shows that the accused 
was in full possession of his senses at the- 
time he made it. There is one noticeable 
point as regards this and that is that, when 
the statement was read over to him, he 
made an important correction. In the 
answer which 

was recorded by the Magisirale, he cor- 
rected the word to making 

the answer mean that he cut her throat 
seeing that her character was bad. There 
seems to be no reason to suspect that there 
was any undue influence or inducement of 
any kind that led the accused to make this 
confession and we can see no reason why 
he should have stated that he had cut 
his wife himself unless he had actually 
done so. 

As regards the statement of the de- 
ceased, it is not quite clear what was the 
question put to her as there are slight 
variations in the different accounts. Prom 
the statement recorded at the time, it 
would appear that three persons including 
the acensed were made to stand in front 
of the woman and she was asked to poinj; 
out which of the three persons had wound- 
ed her and she pointed to her husband. 
We think that it is to he regretted that 
the question was put in a form which 
suggested that the injury was homicidal. 
But nevertheless the facF that the in- 
jured woman shortly after she had re- 
ceived the injury showed her husband as 
having caused it is a very important piece 
of evidence against him. There are other 
minor points in the case which support 
the theory that the woupd was.'infliqt'dd 
by the husband and noirhy'lihe '^j'ii’e her- 
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self. Opinion of the medical officer is that 
the wound was homicidal and not suicidal. 
He has given , his reasons for his opinion 
and though it cannot be taken as a con- 
clusive proof, we think his opinion is 
entitled to some respect. It is true that 
the wound was inflicted from left to right 
which would be consistent with a suicidal 
wound. But this is not the only point 
that htis to be considered in determin- 
ing the nature of the wound. There is 
evidence that the accused about a week 
before the occurrence purchased a dao. 
To this we attach no importance what- 
ever. A dao is a common domestic im- 
plement and there is no reason for think- 
ing that it was bought with the intention 
of being used in the manner in which it 
was actually used. The fact that the 
woman had a dao in her hand at the time 
she left her house is not inconsistent with 
the case for the prosecution that the in- 
juries were not self-inflicted. The marks 
found on the accused’s fingers appeared 
to the Assistant Surgeon to be such as 
might have been caused by "biting by, teeth 
and the marks on the woman’s band would 
indicate that she tried to seize the weapon 
at the time she was attacked. If this 
was so, it is not improbable that she suc- 
ceeded in wrestling away the dao from 
her husband’s hand and ran away with it 
in the manner described. On the evi- 
dence the whole of which has been read 
by us, we are satisfied that the view taken 
by the learned Sessions Judge is a correct 
view and that the injury was. caused to 
the woman by 'her husband — the accused. 
Having regard to the nature of the injury, 
there can be no other conclusion than that 
the. person who inflicted it intended to 
cause death, and that the offence com- 
mitted is that of murder. The murder 
was undoubtedly committed as the accus- 
ed said because h^ believed his wife to be 
of bed character. From, the relations 


between the parties on the previous night 
as described by their servant Eokan, it 
seems probable that the murder was com- 
mitted suddenly on a quarrel arising 
between the husband and the wife after 
Eokan had left the house. Possibly, the 
accused suspected that his vomiting was 
caused by some poison administered by 
his wife and that led him to attack , her. 
But this is purely a conjecture. What 
actually happened, the husband can alone 
say. But, we think, that, under the cir- 
cumstances of the case, the lesser punish- 
ment provided for such an offence will be 
Sufficient. We, therefore, convict the 
accused Sadhu Charan Dass under sec. 
302, IP. C. of having committed murder 
by causing the death of his wife and sen- 
tence him under that section ' to transpor- 
tation for life. 

S. C. M. 

PRIVY COUNCIL. 

[Appeal prom Madras.] 

Viscount Haldane.' 

Lord Shaw. 

Lord Phillimobb. 

Sir John Edge. 

Mb. Aubbb Ali. 

1 ? 21 , 

Heard, 29, April. 

Judgment, 9, June. 

ffindu law ~~iSonthe7*n India — Inheritance — Divi- 
sion amongst sons by patnibVa^a joromWe Q>s custom 
— Custom proved oa prevailing amongst C/t^Uis of 
obtain villages, if open to objection as unreason' 
able, as a local custom^ ChettiSf if S^ras. 

Though division of the inheritance 
amongst sons by piitrabba^' (i.e., accord- 
ing to the number of sons) is now the re- 
cognised rule of Hindu law, there are 
traces of division by patnibhag (i.e., ac- 
cording to wives). Therefore, though the 
prevailing law is putrabhag, patnibhag 
may be proved io exist as a territorial, 
family or caste custom, specially in 

53 


Palaniappa 
Chettiar, Appellant, 
v. 

Alatan Chetti and 
ors., Respondents. 



418 


THE OlIiiCUTTS WEEEliI EOTEfl. 


[VoD. SXVli 


PaLANIAW'A CuliTTlAH V. AlAYAN CHETTI. 

Southern India, where it is possible that 
the matriarchal theories of the earlier 
inhabitants may have led to the preval- 
ence of this custom and caused difficulties 
in the way of its being extirpated by the 
Brahmins when they introduced the law 
of the Smritis in Southern India. 

The Chettis are generally deemed to 
he Sudras, 

HeHI, on the evidence, that the cus- 
tom of pafcnibhag proved in the case was 
one of the particular class of Chettis 
who happened to dwell in, and probably 
were at the moment the only dwellers in, 
an area of seven villages ; and such a 
custom could not rightly be described as 
a local custom, which it would be un- 
reasonable to impose upon all persons 
dwelling in the area. 

This 'Was an appeal from a judgment 
of the High Court of Judicature at Mad- 
ras, dated the 12th January 1915, modify- 
ing the decision of the Buhoi-dinate 
Judge of Madura, dated the 23rd Dcceiu- 
her 1911. 

The facte of the case will appear from 
the judgment. 

ilfr. P. A. MacQuiston, K. C. (with 
Mr. W. Ingram) for the Appellant. — 
There has been an agreement in accord- 
ance vl'ith the custom. Not a single in- 
stance has been proved against the custom. 

[Mb. Ameeb Ali referred to sec. 13 of 
Evidence Act.] 

Refers to Temimhak v. Subhammat (3), 
8th Edn., Maync’s Hindu Law, p. 659 
(foot-note), sec. 417. It is clear that 
this custom 'was not entirely unknown at 
any rate in certain parts of India. It 
may be that the custom was so general 
that it was not challenged. Rama Nand 
V. Sargiani (4). 

(a) 2 Ifad. U. 0. B. 47 at p. 40 (1864). 

i (4) I. L. B. 16 All. 221 at p. 223 (1894). 


There is evidence that in Chetti 
families wlio do not enter into any such 
arrangements, division of property among 
male children per stirpes is observed 
rather than division per capita. Strange's 
Hindu Law, Vol. II, p. 361. Suraj 
Narain v. Iqbal Narain (5) and Girja Bai 
v. Sadashiv Dhundiraj (6). 

[Sib John Edge. — The question, is 
whether, if a child is born before actual 
paiiition, that child is entitled to a share.] 
Mayne’s Hindu Law, para. 472, 

Mr. L. DcGruyther (with Mr. B. 
Dube) for the Eesj'Hindents. — Custom 
must be widely established and practically 
have the force of law, before it could be 
recognised as such. The Plaintiff avers 
one custom and then tries to prove 
another. The same custom must be 
strictly proved. Custom alleged is that 
during the lifetime of the father a parti- 
tion is made among the sons. 

[Lobd Phillimobb. — Secs. 6 and 7 of 
the plaint do not mean that. Has this 
]X)iut been taken before?] 

Yes. If one wife has thi’ee children 
and the other four, are the three sons to 
take J of 7/8 after assigning 1/8 to tlie 
father? Here they say 1/3. How did 
they get 1/3 if the custom they allege is 
true? ^ 

Again the evidence is that the partition 
takes place during the lifetime of the 
father. The judgment is in accordance 
V'itb neither the pleadings nor the evi- 
dence. 

Vol. I, Strange’s Hindu Law, p. 205, 
Vol. II, pp. 351 and 357. ‘ , 

•Strange says : “ Such unnatural divi- 
sion is allowed only among Sudras .and 
even then, etc., etc.” 

Vol. II, Strange, p. 361. Temmakal 

(6) Ii. B. 40 I. A. 40; «. C. I. L, B. 86 AU. 

SO, 87 1 17 0. W. 338 (I9l'2). 

(6) L. B. 43 I. A. 161; •. c. I. L. B. 48 Ca). 

1081 ; 20 C. W, N. 1085 (1916). 
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V. Subhammal (3). Beyond this case 
there is no decided case. 

Mr. Dube (following), custom is not 
necessary to support the “ moopu.*’ 
That is a very ancient part of Hindu law. 
See Bannerji’s Hindu Afarriage and 
Stridhan, pp. 136 and 138. Mitaksbara, 
c. 2, sec. 11, para. 2. Strange's Hindu 
Law, Vol. I, p. 52. 

The Tinnevelli District there referred 
to adjoins the Madtira District. The 
document (p. 6J) was quite consistent 
with Hindu law. It was a breaking up 
of the family estate, Itamahikshmi v. 
Sivanatha (7). Of the four instances 
attempted to be proved the High Coart 
found that only two wer(>k supported by 
evidence, neither shews that what was 
iitterapttvl to be divided was joint |>roperfy. 

Resj>ondents proved two instances to 
the eontrary. 

Examination of agreements is no proof 
of custom, Itam Nand v. SargUini (1). 

Mr. MacQuiaten , K. C., in n^ply re- 
ferred to Kolia V. Piari Lai (8). 

Their LoRDsmrs' was deli- 

vered by 

Lord Pitillimore. — The Plaintiff in 
this case, the present Appellant, instituted 
a suit for partition of family property 
against his father and three halt-brothers. 
During the pendency of this suit, a fourth 
half-brother was born, and all these are 
Defendants and Respondents. The right 
of the Plaintiff to have partition was' not 
seriously questioned ; the dispute con- 
cerns the extent of his share. The Hub- 
ordinate Judge decreed to liim a tliird 
share, but the High Court only gave him 
one sixth, on tlie theory that the father 
would have one share, the Plaintiff one, 

(81 2 Mad. H. G. R. 4.7 (1864). 

(4) I. L. B. 16 All. 221 afc p. 22^1 (1S9V. 

(7) 14 M. T. A. 670. 690 (1872). 

(8) 1. L. B. 36 All. 602 (1913). 


and each of his four step-brothers, one. 
There is a possible third view that the 
Plaintiff should have one-fifth, his 
youngest born step-brother not being 
counted for a share, as having been born 
since the unequivocal statement by the 
Plaintiff of his desire to have partition. 
But in the circumstances, their Ijordships 
do not find it necessary to pronounce 
upon this contention. 

It is not disputed that, according to 
the ordinary Hindu Law of the Milak- 
shara, upon the death of tlie father and a 
subsequent partition, the five children of 
the two marriages would each take an 
equal share, and that if there were a parti- 
tion during tlie father’s lifetime, he would 
count as one with the five, so that the 
sliares would be in sixes. 

The Appellant has contended before 
tlieir Lordsliips that by the usage and cus- 
tom of the sub-caste to which he belongs, 
the cliildren of ea(‘li wife take as a unit 
and sub-divide llieir share among them-* 
selves, so that he as the only son of the 
first marriage would, if his father were 
dead, be entitled to half, and each of the 
four half-brothers to an eighih. Apply- 
ing this principle to partition during the 
father’s lifetime, he now claims to divide 
the property into three shares, and take 
one for himself, leaving one-third for his 
four half-brothel's, and one-third for his 
father. In addition, before the property 
was divided ho claimed the sum of 
Rs. 600 as a first charge in his favour on 
the whole property as representing tlie 
Moi^ipu provided according to the caste 
custom for a first wife when her husband 
married a second time, and descending 
from her to Jier son or sons. 

He did not in his plaint strife the cus- 
tom as to application on partition in the 
precise form in which he insisted upon it 
in his evidence, and in wliich it was found 
in his favour by the Subordinate Judge, 
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and it has heen contended by ihe Eespon- 
dents Hint this variation is fatal to his case. 

Tlie paragraphs of his plaint wliicli re- 
late to the partition are the following : — 

a. It is the longistanding custom obtain- 
ing among the people of the said caste, 
that any one of the said caste di sirinc to 
marry a second wife during the lifetime of 
the first wife gets the assent of the first 
wife for it and sets apart cei’iain propcirties 
suitably to his po.sition for (he Jeshta- 
bhagam of the malal children by first wife 
bom or to be born, and divides thei pro- 
perties, giving one share to all the male 
children together by the first wife on one 
side and a share equal thereto to all theJ 
male children together by second wife on 
the other, irrespective of one wife begetting 
a greater, and the other a loss, number of 
male children. 

IJl. According to thoi custom of caste, 
1st Defendajit should live with his children 
by his second wife. Plaintiffs have no ob- 
jection to make proper arrangements for 
him out of the common properties till his 
death if he were to claim separate main- 
tenance. Plaintiffs believe that Its. 20 per 
mensem will be a sufficient allowance for 
hiin.^* 

He also relied in paragraph 7 upon an 
agreement execiiled by his father on the 
occasion of his second marriage, which he 
asserted was made in pnrsnance of the 
custom by which the lather stipulated 
tliat Ire would give for the .Jeshlabhagam, 
which seems practically the same thing 
as the Moopn, the 000 rupees, or their 
equivalent, and further stipulated 1o 
divide the remaining family property 
between the families of his two wives, 
giving each a moiety. 

When it came to gi\ing evidence it ay)- 
peared tltat there were few known in- 
stances of partition during the father’s 
yfetiine, and that there was a lack of 
authority for the contention that the 
father was in such a case reduced to main- 
;^nance, as contended by the l^lainliff in 
pa?ragraph 13 of his plaint. The evidence 


offered mainly related to division after 
the father’s death and to the caste custom 
applying in this event. 

It appears to their Tjordships that tlie 
case in the Court of first instance was con- 
ducted upon this footing, and that what 
the Court was asked to decide was whe- 
ther the caste custom as to division after 
the father’s death was or was not a proved 
and binding custom ; and that the mode 
of partition during the lifetime of the 
father was treated as consequential upon 
-the custom, so that the PlaintiflT w^ould be 
not precluded by the language of his plaint 
from proving the custom which would 
operate upon the death of the father by 
reason of his having carried his claim too 
far and endeavoured to reduce the father’s 
interest ujxm a })artition in his lifetime to 
one of mninlenanco only. The Subordi- 
nate Judge who had control of the mattcj* 
and could have allowed an amendment in 
the pleading, if it were necessary, and if 
no injustice was thereby done, stated 
among others^ the following issues: “ (1) 
AA’hclher the custom set up hv the Plain- 
tiff' is true and valid; (8) To what share is 
the Plaintiff entitled?” He found the 
first issue in the affirmative, and as to 
the eighth issue he said : — 

Hth Jssvr: — Tlie^ division iis as per 
mimbrr oF wives having sons. This will 
naturally be after the hushcand’s death. 
In some cases to which Plaintiffs’ exhibits 
relate, the husband ha,s madi*. a division re- 
taining nothing to him. It is open to him 
not ti) claim a share, but where the son en- 
forces a partition, it can never be said that 
the fa[ther is not entitled to a share. The 
number of shares will be taken to be the 
number of wives having sons phis the father, 
if he* is alivei. So that in this case the pro- 
perty will have to be divided into three 
equal shares, of which the first Plaintiff 
will be entitled to onai-third, first Defen- 
dant one-third, and Defendants Nos. 2 to 4 
and 24th, one-third, firi^t Plaintiff is there- 
fore entitled to one-third share. 
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. No doubt in tlieir memoniudiu^ of ap- 
peal to the High donrt Ihe Defendants 
took the objection that “ the custom set 
up in paras. 6 and 18 of the plaint could 
not be split up piece-meal, and that the 
whole must stand or fall iogether.” But 
there is no trace in the judgment of the 
High Court of this view having been 
taken by the learned dudges in that Court. 

Their Lordships therefore tliink that it 
was open for the Appellant io contend 
at their Bar, as he did, that tlie effect of 
the custom would entitle him on a parti- 
tion effected during his father’s lifetime 
to one-third. 

This being so, it is necessary to look 
somewhat closely into the custom and to 
the evidence given in support of it, evi- 
dence which was accepted by the Subordi- 
nate diidge, but considered insuriicicnt by 
the High (^ourf. 

That the two modes of division between 
sons are both known in Hindu law is un- 
questionable. There are appropriate 
words for them. When the division is 
by number of sons, it is ^called putrabhaga, 
when the division is according to wives it 
is known as patnibhaga. That putra- 
bhaga is now’ the recognised rule of Hindu 
law is not to be questioned; but there are 
traces of the other view\ Tn the a))pendix 
to Strange's *H,indu Tjaw, Vol. 11, |). 351, 
the answer of the Ihiiidit to whom the 
case concerning the Zillah of Chittore was 
referred, states that there is much dis- 
pute in books as to which is the true view 
of division ; and the Pundii in that case 
proceeded to decide in favour of the rule 
of division by wives as being the law in 
the superior castes and the custom in the 
Vaisya and Siidra castes. The parties in 
the particular case, were, as it happened, 
Sudras. This decision, as a statement of 
the general Hindu law, was incorrect, as 
is pointed out by Mr. ColehT*cx)ke and Mr. 
Ellis in their notes on the case; but both 


these writers agree that there might be 
such a. custom, and that it would sui)poit 
the Pundit’s opinion. 

Strange himself, in the first volume of 
his book, the first edition of wdiich was 
in 1825 and the second in 1830, speaks of 
the two modes — patnibhaga, or division by 
W'ives, and putrabhaga, or division by 
sons. He speaks of the first as an “ un- 
natural division and says it “is there- 
fore allowed only among Sudras, nor 
among them but where there is a custom 
for it, which must, of course, be strictly 
proved, though it is said to prevail in the 
Southern territories of India as much dfd 
formerly the custom of gavelkind in Kent, 
thus to a certain extent but still in the 
Siidra class only superseding the law of 
the Saslras; and to this opinion the fre- 
quency with wliich references of the kind 
appear to liave boon made in the Courls 
of the company in the Peninsula seems to 
give countenance.” 

There being this divergence of tlioiight, 
it is not wonderful, that in a land wliere 
there are so many customs, appropriate 
to certain areas of territory, families, or 
castes, though the prevailing law is that 
of putrabhaga there should he in certain 
cases a customary law' of patnibhaga. As 
w^as observed by their Jjordships in the 
case of tile Collector of Madura v. Mootioo 
Bamalincja Sathujmthtf (I): “ [iider the 
Hindu system of law cleai* pro^if of usage 
will oulw’oigh the wTitlen text of tlic 
law.” 

Mayne in his Hindu Law (Edn. 7), sec. 
472, states the general law as to the right 
to shares which pass by survivorship as 
follows : ” Each class will take per stirpes 
as regards every other class, but the 
members of the class lake per capita as 
regards each other. This rule applies 
equally whether the sons are all by the 
same wife or by different wives.” 

(1) 12 M. T. A, 397(1868). 
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But in a note he adds : — 

“ In flomo families, however, a custom 
called Pafcnibhaga prevails of dividing 
according to mothers, so that if A had two 
sons by his wife B and three eons by C, 
the property would be divided into moieties, 
one going to the sons by B, and the other 
to the sons by 0 [fifi/wrua v. Khednn (2)]. 
This practice prevails locally in Oudh as 
evidcmoed by numerous Wajib-ularz, which 
I have seen in cases under appeal to the 
Privy Council.’' 

The case before the Suddcr Dewauy 
Adawlut to which Mayne refers carries 
him but a little way. It was decided in 
1814, and held that two instances of the 
alleged peculiar usage of the family in 
which distribution had been regulated by 
the number of wives were not enough to 
prove the custom and that the general 
Hindu law must prevail. ITowever, it 
shows the existence of the idea. 

Their Ijordships have not been referred 
to any other authority for the existence 
of the custom in Northern India, but ns 
regards Southern India, it seems fairly 
prevalent. Mr. Ellis, on page 357 of Vol. 
TI of Strange, is quoted as speaking 
strongly of the prevalence of the custom 
in many parts of Southern India; and at 
page 167, a paper of his, written in 1812 
is set out, in which he gives certain devi- 
ations by the Drayidian people from the 
ordinary Hindu law, the third of which is 
as follows : “ The division of estates in 
case of one person liaving several families 
by different women among tlie families in 
equal shares without reference to the 
number of persons in each.’* 

He explains all these deviations, as 
showing that though the Brahmins were 
“successful in extirpating the aboriginal 
religion of the South . . * they succeeded 
but* partially in introducing the laws of 
the Smritis, and were obliged to permit 
.ipany inveterate practices to continue,, 

12) 2S.D. lie ( 147 ) ( 1814 ). 
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If is possible that the mafriarcb^c: 
theories of the earlier inhabitants of 
Southern India may have led to the pre- 
valence of this custom and caused the 
difSciiIty in the way of its being extirpated 
by the Brahmins. If this theory were 
sound it would naturally lead us to expect 
that the extirpation of the custom would 
bo less effective in the lower castes. 

In the case of Temmalial v. Subham- 
nial (3), decided in 1864, it was held to 
be within the power of a guardian to refer 
to the panchaj-at tlio question which of the 
two principles of division should apply. 
Incidentally it may be mentioned that the 
panchayat held that the division should 
be by mothers. 

Their Lordships therefore liave to ap- 
proach the evidence in this case with a 
knowledge that sneh a eusiom does exist, 
and was not an imjn’obablo one in the 
particular case, the parl ies coming from 
Southern India and belonging to tlie sub- 
caste of Cheltis. The Oheltis are gene- 
rally deemed 1o be Rudras. The judg- 
ment in the High Court in this case de- 
scribes the parties as Vaisyas, but appar- 
ently wdlhout any foundation for this in 
the evidence. The explanation for this 
may be, as w^as suggested at the Bar, that 
the Chettis now formings a prosperous 
class of the community are gradually 
claiming to be considered as Vaisyas ; but 
whether they are Vaisyas or Sudras does 
not make much difference for the purpose 
of considering the probability of the cus- 
tom. 

The evidence offered for the Plaintiff 
was to the effect; that in seven villages, 
inhabited by this particular class of 
Chettis, there w'ere several peculiar cus- 
toms, two of them relating to the case 
where a man marries a second wife in the 
life of the first. One custom is that the 
first wife is entitled to hgiVe some property 

\S) 2 Mad. H. 0. R. 47 (1864). 
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set aside for her maintenance which would 
descend to her son if she had oncj and 
is then called Moopu. The other, that 
the property is upon the second mairiage, 
notionally divided, one moiety going to 
the sons of the first wife, and the other 
to the sons of the second. The custom 
further appears to have ])ut some restric- 
tion on the liberty of a second marriage, 
and these marriages seem infrequent 
where the first wife has already a living 
son. It appears to be usual to execute an 
agreement or settlement, with the con- 
sent of the relatives and Nagarathars or 
villagers, represented by the heads of 
houses, providing for tlic Moopu, and at 
the same time stating that the property 
will be or is divided in moieties between 
the two families. In this particular case, 
such an agreement or deed of settlement 
was produced and proved, and the Plain- 
tiff did alternatively base his case upon 
this agreement. It was said, however, 
and for the present purppse it may be 
taken, that the document being unregis- 
tered, could not be enforced as a convey- 
ance. 

This document, however (Ex. C), is 
only one of a series of documents lettered 
to M, where provisions of a like character 
were made. The earliest is Ex. M, and 
goes back to *1864. In that case the first 
wife had a son, but she was considered to 
be incapable of carrying on household 
affairs. The document proceeds to show 
that her relations bad been consulted and 
that with their consent and with the con- 
sent of the wife the husband was building 
a separate house for her and her son, 
arranging to mess with each wife in turn, 
tp allow the first wife and her son to take 
certain lands and goods as stridhanam, 
and that the rest of the man’s property 
was to be divided one moiety to the first 
wife and the other moiety tp the second. 
The last document is Ex. B, in 1900. 


Here the first wife had no children, and 
it is provided that there should be certain 
lands for her Moopu, that should she have 
a male child, the land shall be appropriated 
for Moopu, which apparently means that 
her son would succeed to it,' and that the 
issues of the two marriages should take 
the properties remaijjing after excluding 
the Moopu lands, in equal shares. 

Various comments were made upon 
these documents by counsel for the Ke- 
spondents. It was suggested that several of 
them were mere agreements, and that it 
did not follow that they had ever 'been 
carried out : that where there was no son 
by the firet marriage, the father, if at the 
moment separate from his family, was 
dominus of his property, and could 
arrange to placate his first wife by pro- 
viding for her possible issue : it did not 
however appear that the father was sepa- 
rate from the other members of his 
family and in some cases he certainly was 
not. Then it was suggested that the veiV 
existence of these agreements proved that 
there was. no legal custom, that it was a 
mere social usage, and matter of propriety 
among the inhabitants of the seven 
villages that a partition of this kind 
should be made, and therefore it was 
occasionally made by people who wished 
to stand well with their neighbours. But 
on the other hand, the witnesses who 
speak to these documents, also give oral 
evidence 'to the effect that it was and had 
always 'been the custom in their villages 
that property should be ^divided in this 
way. 

Two special settlements showing a 
different arrangement were produced by 
the Defendants, but the cases were special, 
being cases where a senior wife adopted 
the child of a junior wife, and provision 
might have to be made for preventing the 
adopted son from getting a double por- 
.tion. One settlement was put in where 



424 


[Vot. XXVI. 


THE CXLOO^ weekly HOTEB. 


PALANIAPI'A C'HETTIAn V. Alayan Chetti. 

there was only a conditional Mdopu and 
no provision as to the sons. In this case 
there was no son by the first wife, and it 
was suggested that perhaps she had 
passed the age of probable child bearing. 
But with these exceptions there were no 
documents pointing to a different custom. 

As to the oral evidence the case in 
favour- of the custorix largely outweighed 
the evidence against it. Except the De- 
fendant, the father*, no witnesses spoke 
without qualification to the negative. 
The father had executed this particular 
deed, and tried to get' out of it by saying 
that it was not meant to be acted upon, 
but as a blind to induce his wife to con- 
sent to the second marriage. One of the 
Defendant’s witnesses said, “I do not 
know of any instance of partition accord- 
ing to the number of sons in all my 
seventy-five years’ experience. I do not 
even remember to have hoard of division 
bj the number of sons." 

' As regards the argument that the exist- 
ence of the several agreements shows that 
without them the law would have -been 
otherwise, their Lordships on considera- 
tion are not inclined to attach much im- 
portance to it. It would be necessary to 
fix the Moopu ; and this being so, it would 
be convenient at the same time that the 
settler should state his recognition of the 
custom. At any rate, the inference from 
the existence of settlements, that settle- 
ments are required, is not enough to out- 
weigh the very positive evidence of the 
custom. 

In the High Court it was said that 
there was no evidence that auiong the 
Ghettis where settlements were not made 
division of property among male children 
per stirpes was observed ; but the learned 
Juries must have omitted to notice wm6 
of the positive evidence given on both 
sides. Weight was also attached by them 
to a jj^ochment drawn up in 1898 


an agi-eement, between the Nggarathars qf 
the seveU. villages, stating various matters 
of conduct and of business on- which they 
desired to come to an agreement among 
themselves, such as, that they would refer 
all their disputes to the Nagarathars and 
not have recourse to the magistrates lar 
even to the village panchayat. One pro- 
vision is thus expressed: “Should any 
wish to take a second wife during the 
lifetime of his first wife, he shall do so 
after informing the Nagarathars of his 
village and after making sufficient provi- 
sion for maintenance of his first wife. 
Any violation of this rule shall be com- 
municated by the Nagarathars of that 
locality to the Nagarathars of all seven 
villages who shall all assemble at Navina- 
patti, and the party shall abide by their 
decision.’’ This no doubt does not state 
the custom now sought to be proved ; but 
the document is not a record of laws, but 
a provision de future as to social conduct ; 
and one of the witnesses says that the rules 
as to Moopu and division were so well- 
known that it was not necessary to express 
them. 

The High Court have treated the case 
as if it were an attempt to set up a local 
custom, and say it would be unreasonable 
to impose it upon all persons dwelling in 
the area. But their Ixxrdships conceive 
that the custom is one of the particular 
class of Chettis, who, happen, it is true, 
to dwell in and probably are at the 
moment the only dwellers in the area, of 
the seven villages. ' • 

It was pointed out for the Appellant 
that when the High Court came to con- 
sider the second matter, said to be proved 
by custom, namely the giving of Moopu, 
they thought that it was proved by tbd 
evidence oral and documentary. For the 
Bespondents, it was said that an arratigif- 
pient similar to Moopu,- was known to 
ordinary Hindu law. This may or may 
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not be so ; but the High Court considered 
Moopu as established by custom, and the 
evidence for the one matter is substan- 
tially as strong as for the other. 

There is a curious possible effect of the 
custom upon general Hindu law, which 
may have some day to be considered. 
Upon a partition during the fatlier’s life- 
time, the general Hindu rule is that he 
gets a share equal to that of one son, which 
if the partition were by sons would be 
one-sixth. The effect, in the view taken 
by the Subordinate Judge, of a division 
palnibhaga is that the father counts for 
one share, and the children of each wife 
for one share, and so he gets one-third. 
Their Lordships, however, have not to 
determine this point. If the division is 
patnibhaga, the Plaintiff as the only son 
of the first wife is certainly entitled to 
one-third. Theii- Lordships iliink that 
he proved the custom of patnibhaga, and 
that he was entitled first to the Moopu 
(which the Kespondents do not now ques- 
tion), and secondly to a thirds share of Uie 
residue. 

Their Lordships will therefore humbly 
advise His Majesty that the decree of the 
High Court be reversed, and tlie decree of 
the Subordinate Judge restored and that 
the Appellant have the costs in the High 
Court and in the Privy Council. 

Solicitor : Mr. D. Graham Pole for the 
Appellant. 

Solicitor : Mr. fJ. S, L. Polak for the 
first five Eespondents. 

E. M. P, 
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Hindu law — 11 VW — Consirnction — Bequest to 

loidows hy Mithila HindU’-^ Interest given whether 
absolute or Malik,” “ malkiyat,” 

invg and effect of~^Danger of construing one Will 
hy reference to another — Translation of vernacular 
documents^ challenged in the High Court— Proper 
procedure. 


The term '' malikf^ when used in a 
Will or other document as descriptive of 
the position which a devisee or donee is 
intended to hold, has been hcUl apt to 
describe an owner possessed of full pro- 
prietary rights, including a full righl of 
'alienation , unless there is something in 
the contexi or in the surrounding circum- 
stances to indicate that such full proprie- 
fary rights were not intended to be con- 
ferred. But the meaning of every word in 
an Indian Will must always depend upon 
the setting in which it is placed, the^sub- 
ject to which it related, and the locality of 
the testator from which it may receive its 
true shade of meaning. 

Where a Hindu governed by the Mithila 
School of Hindu Law purported by his 
Will to confer on his wives “ full power 
and all proprietary rights (malkiyat) over 
all his moveable and immoveable pro- 
perties 


Held — That the rights intended to be 
conferred included full rights of alienation. 

It is always dangerous to construe the 
words of one Will by the construction of 
more pr less simildr words in a different 

54 
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Will which was adopted hy.a Court in an- 
other case . 

Proper procedure where the correctness 
of the official translation of a vernacular 
document is challenged in the High Court 
indicated. 

This an appeal from a judgment 
and decree, dated the 23rd February 1917 
of the High Court, Patna, which aflSrmed 
a judgment and decree, dated the 9th April 
1914 of the Subordinate Judge, T)ar- 
bhanga. 

Bachcha Chowbdnrv, a Hindu, governed 
by the !^^ithila School of Law died in 
18G5. 

On 5th June 1864 he entrusted the 
management of his property to hid wives 
by a document which is called a deed of 
“ atmnama.*' 

On the death of Bachcha his widows 
succeeded to his property, and acquired by 
purchase other property after his death. 

In 1910 the surviving widow Musammat 
Sasiman purported to alienate certain of 
tliese properties, and the suit was brought 
by the presiiniptive reversioners of 
Bachcha for a declaration that she had no 
power to effect any such alienation. 

The trial Judge made a declaration in 
favour of the Plaintiffs and the decree of 
the lower Court was upheld by the High 
Court on appeal. The widow appealed 
from the decree of- the High Court to His 
Majesty in Council. The facts of the 
case are fully set out in the judgment of 
the Boarcl. 

Mr. L. DeGruyther, K. C. (with Mr. 
H. N. Sen) for the Appellants contended 
that under the deed of June- 1864 the 
widows took full proprietary rights. The 
expression “ malik ” is fully discussed in 
Musammat Surajmani v. Rabi Nath Ojha- 
(6). Mahomed Shumsool Hooda v. 

(6) If. B, 86 I. A; 17: •,«» I. L. B. 80 A)}. 

. M( 18 0. W.V. 881 (1907). 


Nabayan Chowdhdby. 

Shewuhram (1). The estate that was 
intended to be conferred must be as- 
certained by looking at the whole 
Will. Under the Mithila Law in 
Behar a widow takes an absolute estate 
in moveables, so that by inheritance she 
would take an absolute estate in the move- 
ables and a limited estate in the immove- 
ables. In this case the testator intended 
her to take the same estate in both the 
moveables and immoveables. 

ffiiB .John Edou refen^ed to Amarendra 
Nath Bose v. Shuradhani (6) and Patch 
Chainl V. Rup Ghand (7).] 

Mr. DeGruyther, K. C . — do not in- 
tend to try and construe one Will ac- 
cording to the words of another ; the only 
point is the principle of construction to 
adopt. 

fSiR Lawrrncr .Tenkins. — I t is suffi- 
cient for you to argue that the widows 
took a life estate with full powers of dis- 
position. You need not contend that they 
took an absolute estate.] 

Mr. DeGruyther, K. G. also referred to 
Mayne’s Hindu Law, para. 627. 

2f r. II. N. Sen following : The form of 
marriage here was the “ asura ” form, an 
unauthorised form, after which the wife 
had greater powers over property. 
Banerjee on Stridhan and Mamage, 1st 
Edu., pp. .333 and 408. 

Mr. B. Dube for the Bespondents It 
was never the case that this was a life 
estate with a power of transfer. There is 
no power of alienation given herev . , . 

The real intention was that the widow 
should have only a widow’s estate. The 
real meaning of the words in the Will are 
“The Musammats after my death have 
all and complete rights of a land-holder in 
every circumstance.” The grant of the 

(1) I.. B. 8 1. A. 7 ftt p. 14 (18741, 

•6) 14 0. W. N. 4^ (1809). 

(7) L. B. 48 I. A. 188; «. o. 81 0. W. K. 108 
(1910). 
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powers of a land-holder -does not . neces- 
sarily imply powers of alienation. Be- 
ference was made to LaUt Mohun Singh 
Boy V. Chuhkun Lai Boy (4), Musammat 
Surajmani v. Babi Nath Ojha (6) and 
Fateh Chand v. Bup Chand (7). In each 
of these cases the words were different. 
Here the words do not increase but merely 
set out an estate which is no more than 
a widow’s estate. The mention of part 
of the property as ancestral is an indica- 
tion that the testator wished it to remain 
in the family. Under Hindu law there is 
a presumption that a wife has no power 
of disposal over a gift from her husband 
unless it is given to her in unequivocal 
terms. Eeference was also made to 
Mahomed Shumsool Hooda v. Shewuk- 
ram (1), Janki v. Bhairon (11) ami Shib 
Lakhan v. Tarangini (12), 

Mr, DcGruyther, K. C. in reply, refer- 
red to Mayne’s Hindu Law, para. GG4. 
The word “ malik ” does not give an ab- 
solute estate which cannot be cut down. 
The word “ heir ” in all these documents 
merely means successor, and the cases 
show that “ malik ” imports proprietor- 
ship which may be increased or limited by 
the context. 

llieir LoBDsniBs’ Judgmisni’ was deli- 
vered by 

Sib John Edge. — The suit in which 
this appeal has arisen was brought on the 
12th August 1912, in the Court of the 
Subordinate Judge of Darbhanga in Behar, 
by the Plaintiffs, who are the presump- 
tive reversioners of' Bachcha Chowdhury, 
'deceased, who in his lifetime was a land- 
(H L. B. 3 T. A. 7 (1874) 

(4) I*. B. 34 1. A. 70; 8. 0. I. L. B. 24 Oal. 

. 884, 10. W.N. 887 (1897). 

(6) L. B. 36 I. A. 17 :> o’ I. Ii. B. so All. 
84', 18 0. W. N. Ml (19071. 

(7) L. B. 48 L A. 188 ; 8. 0. 21 C. W. N. 102 
(1916). 

(11) T. L. B. 19 AIL. 133 (1896). 

; .^(12) qO.ii. J.20{1908j. 
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holder in and a resident of Mouzah 
Subhankarpur in Tirhoot. Bachcha 
Chowdhury died in 1866. The principal 
Defendant is Musammat Sasiman Chow- 
dhurain, who is the surviving widow of 
Bachcha Chowdhury. His other widow 
was Musammat Subast Chowdhurain ; 
she died before suit. Bachcha Chow- 
dhury died possessed of considerable move- 
able and immoveable properties, which, 
on his death, came into the possession of 
his widows. Part of Bachcha Chow- 
dhury’s immoveable property was ances- 
tral, and the remainder of it had been pur- 
chased by him. 

Musammat Subast, shortly before she 
died, executed, on the 12th February 1887, 
an instrument by which she bequeathed 
her half-share in the property to Musam- 
raat Sasiman. 

The. suit relates to the nature of the 
title of Musammat Sasiman to the im- 
moveable properties of which lier husband, 
Bachcha Chowdhury, had died possessed, 
and to the nature of her title to other im- 
moveable properties which - she and 
Musammat Subast, or one of them, ac- 
quired by purchase, it being alleged by 
the reversioners that those immoveable 
properties which were acquired by the 
Musammats were purchased by them with 
moneys saved from the usufruct, of the 
immoveable properties of which Bachcha 
Chowdhury had died possessed. The 
object of the suit is to obtain a declaration 
that Musammat Sasiman neither had nor 
has any power to alienate any of the im- 
moveable properties. Her ri^ht, if any, 
to alienate, except for necessity, depends 
upon the nature of her title. Musammat 
Sasiman and some of the other Defendants 
are Appellants here. The Plaintiffs and 
others of the Defendants are the Bespon- 
dettts. 

The. Hindu family to which Bachcha 
Chowdhury bad belonged was governed 
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by the law of the Mithila School of Hindu 
Law* Bachcha Ghowdhury had separated 
from that family. The suit and this ap- 
peal depend upon the true construction of 
a testamenlary document which, although 
described as an atainama (deed of gift), 
must be regarded as a Hindu Will, which 
Bachcha Chowdhury made on the 5th of 
June 1864. On behalf of the Plaintiffs it 
is contended that the Musammats took no 
greater interest in the immoveable pro- 
perty which had belonged to Bachcha 
Chowdhury in his lifetime than that al- 
lowed by the law of the Mithila to tlie 
widow of separated and childless husband. 
On behalf of Musammat Sasiman and 
those claiming under her it is contended 
that she and Musammat Subast took in 
that property under the Will a full, abso- 
lute, and heritable interest as pro- 
prietors, with full rights of alienation, 
and not merely the interest of Hindu 
widows under the law of tlie Mithila. If 
her contention as to tJio construction of 
the Will is correct, this suit must fail, and 
should be dismissed, and it would not be 
necessary to consider wJiether the im- 
moveable properties which were purchas- 
ed by the Musammats, or either of them, 
were purchased with moneys derived by 
them after their husband’s death from 
the usufruct immoveable properties 

which were left bySaim. 

[/Vccording ,tp the official translation of 
the Will of the .6th June 1864 (16th Jeth 
1217, F. S.), Bachcha Chowdhury stated 
that : — 

/M am vBaoheha Chowdhury, resident of 
Mouza 8ubfaai:^arpur, pargana Hati> zila 
tooot.” 

, then mentioned lands, some of 
W^h were ancestral lands, and others of 
which he had purchased, and stated, as 
was the fact, that : 

the ancestral and purchased properties 
aro^ held and pmsaessed by me, without 


participation or interference on the part of 
any i>ezson'' — 
and proceeded ; 

I, the declarant, have no issue ; I have 
to obtain bliss in the next world, caused 
to be sunk several ponds, and have con- 
structed a temple of Sri Murli Manohar Ji 
within the compound of my own house, at 
a considerable cost; 1 often remain ill, 
although at present 1 am well, still on ac- 
count of having no child, and placing no 
certainty in life, I intend to go on pilgrim- 
agie to Kashi and other places. Therefore 
I, the declarant, of my own accord and free 
will, in order to avoid futurei disputes and 
to perpetuate my . name, gave all the 
mouzas in entirety or in part, both ances- 
tral .and purchased, thika properties, and all 
goods, and assets, articles of copper and 
silver, elephant, oxen, sbenbuffaloes, and all 
other properties, to both my first and 
second wiveis; Musammat Spbast Chow- 
dhurain and Musammat Sasiman Chow- 
dhurain, who after my death will be heirs 
to all the moveable and immoveable pro- 
perties. It is desired that the said Musam- 
matiB by holding possession and occupa- 
tion of all tbei moveabXe.and immoveable 
properties should pay the <io\'ernment 
revenue thereof, and they should collect 
rent of, and beiep watch over, the mouzas 
cither in entirety or in part and scattered 
lands, orchard, oxen, and elephant, etc., 
and they should give alms and charities. 
The said Musammats, after my death, shall 
have, in every way, full power and. all pro- 
prietary rights over all 'the moveable and 
immoveable properties, and they should, 
under the deed executed' by me, pay, adi- 
nually, Rs. 360 to Musammat 
Chowdhurain. widow of my brother DulAr 
Chowdliury, until lior death for her hmiii- 
tenance, and by thia deed the said Musam- 
mats should get their names recorded in the 
Goveniment Sherista iu the columns of pro- 
prietprs. To this I, the declarant, neither 
have nor shall have any objection. I have, 
therefore, given into writingl these few 
words by way of a deed of Atainama so 
that they may be of use when required.” 

Their Lordships hav« quoted from the 
translation which was made of the Will 
by the official translator in- India, but it is 
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admitted on behalf of the parties to this 
appeal that the vernacular word which has 
been translated as ‘‘gave” should have 
been translated as ‘‘ give.” 

The important words in the Will which, 
in the official translation liave been ren- 
dered as giving to the IVIusammats after 
the testator’s death ” in every way, full 
power and all proprietary rights,” are in 
the vernacular Kuli o Kuk haqug Malkiyat 
hat hal akhtear Mosamniat Majkuran Ko 
Hasil hai, and were understood by the 
Trial Judge as a declaration by the testa- 
tor of the rights which the Musammats 
would have in the properties by iulierit- 
ance after his death, and not as giving 
them any greater right in tJie proj)erties, 
or im])lying that they should have any 
groaler right, such as a right of alienation, 
except for necessity. The Trial Judge, 
by his decree of the 9th April 1914 made 
a declaration hi favour of tlie PlainlifTs as 
reversioners. .From that decree ^Musam- 
mat Sasiman appealed to the High Court. 

The appeal to the High Court was heard 
by Chapman and Eoe,*JJ., and was dis- 
missed by the decree of that Court of the 
23rd February 1917. The leading judg- 
ment in the High Court was delivered by 
Roe, J., with which Chapman, J. con- 
curred. Mr, Justice Koe was of opinion 
that in one respect the oflBcial translation 
of the Will of the 5th June 1864, was not 
quite accurate. In bis judgment he 
said ; — 

A more accurate translation ut clause 
beginning ^ The said Musammats after my 
death . . would be— ‘ And in respect 
of all the moveables and immoveableis after 
my death all and dOniplete rights, the 
power of a landholder in every circum- 
stance, accruee to the said Musammats.' 
The Urdu tirords which I have translated 
^'accrues' are 'hasil hai.’ The Urdu word 
which I have translated ' of a landholder ' 
iEt ' Malikiyat.' There is no such word' in 
the langusgieL Slither the long a. is a mis- 


take or the word is a manufactured word. 
The point has been pre&sed at some length 
in the argument. It is not to my mind 
material. ‘ Milkyat ' or ' Malikiyat ' would 
equally imply something appertaining to a 
Malik. The word ' Malik ’ means literally 
one who holds mulk or land. The transla- 
tion with the amendments which I suggest 
represents the terms of ' the Deed.” 

There does not appear to their Lord- 
ships to be any material difference in that 
respect between the official translation 
and that suggested by Mr. Justice Koe. 
In their Lordships' view they mean the 
same thing. But if they materially differ, 
their Lordships hold that they must accept 
the official translation as correct. If that 
translation was incorrect there was ample 
opportunity to have it judicially corrected 
in the High Court after evidence as to its 
correctness or incorrectness luul been taken 
and recorded in the Coiul in which the 
correctness of the official translation was 
challenged. The Judicial ( •ommilteo has 
no means of enquiring into the coitccIiujbb 
of an official translation of a document in 
a vernacular language of India, i‘xcept by 
sending the case back to the Court witli a 
direction to make such enquiry. It is not 
necessary to adopt that course in this case. 

The following decisions, which it has 
been contended should guide their Lord- 
ships in construing this Will,^liave been 
cited in argument at the Bar. Their 
Lordships may observe that it is always 
dangerous to construe the words of cue 
Will by the construction of more or lens 
similar words in a different Will, which 
was adopted by a Court In another case. 
Their Lordships will briefly refer to the 
decisioDB which have been cited in the 
order of their dates. 

In 1874, in Moulvie Mahomed Shumsool 
Hooda V. Shewukram (1), which came on 
appeal from the High Court of Calcutta» 
and related to the construction of a testa- 
(1) h. B. 2 1; a. 7 (1S74). 
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mentary document executed by Koy Hiir- 
narain, a Ilindu of Beliar, the Board held 
that : — 

In construing the Will of a Hindu it is 
not improper to take into consideration 
what are known to be the ordinary notions 
and wishes of Hindus with respect to the 
distribution of property. It may be as- 
sumed that a Hindu generally desires that 
an estate, ehipecially an anoe.'stral estate, 
shall be retained in his family ; and it may 
be assumed that a Hindu knows that, as a 
general rule, at all events, women do not 
take absolute ostateis of inheritance which 
they are enabled to alienate. 

The Board, having regard to those con- 
siderations, and to the document as a 
whole, all the expressions of wliicli should 
be taken together, held lliat Ilurnarain, 
in using the expression “ except Musam- 
mat Eanee Dhun Kowar aforesaid, none 
other is or shall be my heir or inalik,” in- 
tended that Eanee Dliim Kowar should 
take in liis property “a life iiilcrest iiii- 
mcdiatoly succfsodiug Iiim, witlioiil Ihal 
ifitercsi being shared -by her daughters or 
by any other person,** but that she should 
not take an absolute estate which she 
should have power to dispose of absolutely. 
The Board so decided, although it held 
that there were expressions in the docu- 
ment which, if they stood nlono, sliowcd 
that Jlurnarain intended lu m;d<(' an ab- 
solute gift to Eanee .Uhuu Kowar. She 
was the widow of Hurnarain’s deceased 
son, by whom she had had two daughters, 
who were living at the date of the docu- 
ment, and were named in it. 

In 1876, in Uusammat Kollany Koer v. 
Jjtichmee Pershad (2), which depended on 
the construction of a Ilindu Will, and 
came to the High Court at Calcutta on ap- 
peal from a decree of the Subordinate 
Judge of Sarun in the Patna Division of 
Bengal, and related to the title to 
uiitaoveable property, Eomesh Chundar 

J2) 24 W. B, (Ciy. Ettlingi) 39B (187B). 


]\litter, J., in his judgment, from which 
the other Judge vs ho heard the appeoil, 
Glover, J., did not dissent, held : — 

Tbereford the primary matter for our 
consideration is the language of the Will, 
or the words in which it is expressed. As 
far as the words go, 1 think it is plain that 
th'Q testator intended to make an absolute 
gift of his property in favour of his widow 
and his daughter. He says that after his 
death they shall be (maliks), and his entire 
estate shall devolve upon theHn.'' 

Mr. Justice Mitter considered that there 
being nothing to show a contrary inten- 
tion, the words which were used gave an 
absolute estate, and not merely tlie estate 
of a Hindu female, to the testator’s widow 
and daughter. 

Ill 1884, Sir Richard Garth, C. J., and 
Cunningham, J., in Punchoo Money 
Dossee \\ Troijlnclxo Mohincij Dossrc (3), 
wdiicli was an appeal from a decree of 
Wilkiiison, ♦!., in a suit on the original 
juris<liction side of the iligli Court at Cal- 
cutta, and related to a Hindu Will, held 
that the description in the Will of a 
devisee, a woman, as malik, did not neces- 
sarily import an intention of the testator 
that by his Will an absolute or proprietary 
interest should pass to her. 

Tn 1897, in Lalit l\fohun Sinyli' Uoy v. 
(■huliLun Lai ilvif U)? bich was an appeal 
from a decree of the High 'Court at Cal- 
cutta, which bad reversed a decree of the 
District Court of Hooghley in a suit which 
related to a Hindu Will, the Board held 
that the words of gift in the Will to the 
effect that the donee shall become owner 
(malik) of all my estate and properties** 
conferied’ an heritable and alienable estate 
in the absence of a context indicating a 
different meaning. 

In 1907, in Musammat Surujmanl v. 

(3J I. L. B. 10 GaL 342 (1884)! , 

(4) L,B. 24 I. A. 76: 8.0. i;. L. ft. 24 ObI. 

834! I C.'^y.N, 387^(1897). 



iVoc. XXVI.] the oslctitta weekly notes 


431 


Musammat Sasiman Chowdhurain V. Shib 

Babi Nath Ojha (5), in an appeal from a 
decree of the High Court at Allahabad 
which had affirmed a decree of the Sub- 
ordinate Judge of Gorakhpur in a suit 
which related to a deed of gift or testamen- 
tary instrument, by which a Hindu gave 
to his first and second wives and daughter- 
in-law respectively certain immoveable 
property, reserving to himself a life in- 
terest, but directing that after his death 
they shall be “ malik na khud ikhtiyar 
(owners with proprietary rights)/’ the 
Board said 

This case of Lnlii Mahun Sinfih Hot/ v. 
CJmIdaui TmI Hot/ (4) seems !<» adopt and 
apply the same view of word ‘ malik ^ 
as was taken in the Calcutta case of 
I'KoIlant/ Koer v. llxtvhmep jVrrahad (2)1, with 
the result that in order to cut down the 
full proprietary rights that the word im- 
ports, something must be found in the con- 
text to qualify it. Nothing has bden found 
in the context here or the surrounding cir- 
cumstances, or ijs relied upon by the Re- 
spondents, but the fact that the donee 
(Surajmani) is a woman and a widow 
which was expressly decided in the last- 
mentioned case not to suffice. But while there 
is nothing in the context or surrounding 
facts to displace the presumption of abso- 
lute ownership implied in the word ' malik/ 
the context does seem to strengthen the 
presumption ^ that the intention was that 
* malik ^ should bear its propel technical 
meaning. 

In Musammat Surajmani v. Robi Nath 
Ojha (6), the Subordinate Judge of 
Gorakhpur, who tried the suit., had held 
that Surajmani took a Hindu widow’s 
estate, and was incompetent to alienate 
it, ' and the High Court on the appeal 
held 

that under the Hindu law, as interpre- 
ted up to the present in the case of im- 

(2) 24 W. B. (Civ. Rulings) 895 (1875). 

(4) li. ft. 24 I. A. 76: fl. c. I. li. R. 24 Oal. 
884 j 1 O. W. N. 887 (1897). 

(6) L. ft. 96 L A. 17: s. o. I. L. B. 36 Mh 
84} 18 C. W. N. 231 (19D7)» 
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moveable property given or deviaied by 
a husband to his wife, the wife has no power 
to alienate, unless the powier of alienation 
is conferred upon her in express terms. 
The learned Vakil for the Appellants 
fSurajmani and others) . contended that the 
words of the document we have to con- 
sider, and that we have cited above-, did 
expressly convey such power, or at any rate 
that from them the intention of the ex- 
ecutant to confer a power of alienation was 
evident. We cannot so hold," 

In 1909, in ^Amarendra Nath Bose v. 
Shuradhani (6), Mookerjee, J., held that 
the expression “ malik like myself ” -in a 
Hindu Will, as describing the position 
which the donee would occupy, was an 
indication that the testator intended the 
donee to take an absolute interest in the 
property devised, but tliat the word 
“malik” by ilself would not indicate 
that more than a limited interest V7as in- 
tended to be conferred. 

In 1916, in Fateh Chand v. Rup Ghand 
(7), in an appeal from a decree of fhe 
High Court at Allahabad which had varied 
a deciee of the Subordinate Judge of 
Saharanpur in a suit which related to the 
title to immoveable property, the Board 
held that the words in a Hindu Will “ I 
have bequeathed Manza Khndda to 
Musammat Gomi .... after my death 
she shall be owner in possessicfti (raalik-o- 
qukiz) of the entire property in Manza 
Khndda aforesaid,” conferred full owner- 
ship upon the devisee, there being in the 
Will, in the opinion of the Board, nothing 
from which a contrary intention of the 
testator should be inferred. 

• It appears from some of the decisions 
to which their Lordships have refereed 
and from the judgment of the Board in 
Bhaidas Shivdas v. Bai Oulah (8) (not 

(6) U 0. W. K.|4fi8 (lfl09). 

(7) L. B. 48 I. A. 183 ; 8. C. 21 C. W. N. .102 
(1916). 

(8) -Since reported : L. B. 48 I. A, 187 : 8, C, 

26 0, W. N. 129 (1921). 
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yet reported') that the term “ 
when used in a Will or other document as 
descriptive of the position which a devisee 
or donee is intended, to hold, has been 
held apt to describe an owner possessed of 
full proprietary rights, including a full 
right of alienation, unless there is some- 
thing in the context or in the surrounding 
circiunstonces to indicate that snob full 
proprietary rights were not intended lo bo 
conferred, but the meaning of every wonl 
in an Indian Will must always depend 
upon the setting in which, it is placed, the 
subject to which it is related, and the 
locality of the testator from which it may 
receive its true shade of meaning, and 
their Lordships can find nothing in the 
quoted decisions contrary to this view. 

Mr. Justice Chapman, in his concurring 
judgment in this suit said ; “As regards 
the word ‘ malik,’ I trust ihal. a word in 
such common everyday use in (Ids part 
o^ the country (Behar) will not ho con- 
verted by the decisions into a technicid 
term of conveyancing.” Ai, least outside 
the Presidency towns of Calcutta, Madras, 
and Bombay, the art of conveyancing is 
but little understood in India, and the 
drafting of documents, including Wills, is 
geneittlly of a very simple and inartificial 
character.. See the observations of the 
Board in Gohuldoxs Copahlosn v. Jtamhvx 
Seoohand (9) and in Syed Mahomed Ibra- 
him Hossein Khan v. .■imbika Persad 
Singh (10). 

In the present case the term “ malik” 
does not occur In the W^ill, but the word 

malkiyat,” whicif Has been rendered in 
Ihe official translation as ” all proprietary 
rights,” does, and Mr. Justice Eoe, who 
did not accept the official translation as 
literally quite accurate, considered that a 
Tnin t ft im in the spelling of the word had 

(9) li. S, 11 T. A. ise, 138 (1884). 

(10) L. B. 39 1. A. 68: 8. c. I. L. B. 39 Cal. 

’ 711: 16 0. W.N. 606 (1918). 
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been made, or that the word was a manu- 
factured word. His opinion was that 
whether the intended word was ” mil- 
kyat ” or ” malikiyat ” it meant the same 
thing — that is, the power of a landholder 
and he stated that ” malik ” means liter- 
ally one who holds land. Their Ijordships 
cannot construe the words of the Will 
giving to the Musammats, as the testator’s 
heirs, all his moveable and immoveable 
properties, as intei’pretod by the declara- 
tion that after his death they “ shall have, 
in every way, full power and all proprietary 
rights over all the moveable and immove- 
able properties,” as meaning anything 
less than that they should hold in bis pro- 
perties full and complete rights as pro- 
prietors, including full rights of alienation, 
and that was, their Lordships infer, w'hat 
the testator intended. 

Their Ijordsbips will acrcordingly humbly 
advise His .Majesty that (bis appeal should 
be allowed with costs, and the suit should 
be dismissed with costs. 

Solicitors : Messrs. Watkins and limi- 
ter for the Appellants. 

Solicitors : Messrs, ir. 11’. Itox d (In. 
for the Kespondents. 

(t. D. M. Appeal allowed. 

(CIVIL APPELLATE JURISDICTION.] 

Appeal fbom Appellate Deobbb 
N o. 2417 OF 19 1 9. 

Chattebjea, J. ' 

OouiNG, J. Fanna Lal Biswas, 

1921, Plaintiff, Appellant, 

Heard, 12 and «. 

17, Angnst. Pahobc Rdidas, 
Judgment, Defendant, Respondent. 

22, August. J 

Speeijie Mief Aa (I of 1877), tee. J^—Suit for 
declaration of tide to property after U teat attaeAed 
‘Under tee. 146, Criminal Procedure Code (Act V 
of 1898 )— affect of Mag^tratde attaehment on . the 
qvettim of poueteion—Zmitatitn . Aot (IX of 
1908), tee. 3S and Artt, ISO and Wt.perwfd of 
limitation, applieable to the cate. 
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Plaintiff was dispossessed from some 
lands by the Defendant in April 1904 and 
in June 1904 the . lands were attached under 
sec. 146, Cr. P, Code owing to disputes 
between the parties. Plaintiff brought the 
present suit for recovery of possession in 
May 1916. The lower Courts held that 
Plaintiff had title but that thie suit was 
barred by limitation : 

Held — That, the suit though framed a.<i 
a suit for possession cannot be. treated as 
such, because the possession was not with 
the Defendant, but with the Magistrate 
who was not and could not be a party to, 
the suit. The article therefore applicable 
to the suit was Art. 180 of the Limitation 
A ct and not Art. 148. 

Goswami Eanchor IjAlji V. Sri Gir- 
DHARJi (1), Raja of Venkatagiri v. Isak- 
paIiIjI (2) and Brojendra Kishork Roy r. 
Sarojint Roy (3) referred to. 

The position of the Magistrate was that 
of a stake-holder and during the continu- 
ance of the attachment the property was 
in legal custody which must, be held to be 
for the benefit of the true owner, i.e., the 
Plaintiff. And the possession of the 
Magistrate being in law the possession of 
the true owner, the Defendant’s posses- 
sion was determined upon the Magistrate’s 
taking possession under the attachment, 
in other words, the Plaintiff must be taken 
to have been restored to possession con- 
structively on the date of the attachment. 
He therefore got a fresh starting point for 
purposes of limitation, and the case can 
be treated as one of continuing wrong • 
within the meaning of seg. 83 of the Limi- 
tation Act. The suit was pherefore not 
barred by limitation. 

£haob]hdba Narain V. Matanoini (4), . 

d) I. L. B. so All. ISO (IteT). 

ISi I. lb B. SB l&d. 410 <1002).' 

(8) S»O. W.lir. 481(1915). 

(4) I.-Ib m. It CU. 814 (1800). . .. 


BENI Prasad v. Shaezada Ojha (6), Rao 
£aban 0. Baja Bakab Am (6), Ramsamy 
V. Muthusami (7), Trustees, Executors 
and Aqbnoy Company o. SttoRT (8), Secre- 
tary op State v. KrishnaMoni (9) fe- 
f6rred to. 

Deo Narain v. Webb (10) cotnmentid 

ohm 

This was aa appeal pref Aired on the 
.I6th of November 1919 against the decree 
of Paresh Nath Roy Chaudhury, Esq. , 2rid 
Additional District Judge of ZillAh 
24-Paraganas, dated the 9th of August 
1919, affirming the decree of Babu Kumud 
Kanta Sen, Munsif, 2nd Court at Barasat, 
dated the 81st of July 1918. 

The facts will appear from the judg- 
ment. 

Dr. Jadu Nath Kanjilal for the Appel- 
lant. 

Babus Traylokshya Nath Chose and 
Jatindra Mohon Chose for the Respon- 
dent. 

The Judgment of the Court was as 
follows : — 

This appeal arises out of a suit for de- 
claration of the Plaintiff’s title to the land 
in dispute, and for recovery of possession 
of the same with mesne profits. 

It appears that in consequence of dis- 
puTes between the Plaintiff’s preddeessbr 
and the Defendant the land was attached 
under the provisions of sec. 146, Criminal 
Procedure Code, on the 10th June 1904. 
The Plaintiff’s mother brought a suit in 
1904 for declaration of title to the land, 

(6) I. D. B. 89 Oal. 866 (]906). 

(6) L. B. 0 I. A. 09 ( 8. 0. I. Ib R 6 All. 1 
(1888). 

(7) 1. lb R. 30 Mad. 12 1IOO6). 

(S) Ib B. 13 A. 0. 793 (1888). 

(9) I. Ib B. 29 Oal. 618 1 a. 0. 6 0. W. N, 617 
(1908). 

PlOi I. li. 88 Oal, 86.1 B. c. 6 0 , W. N. 100 

,( 19001 . ' 

55 " 
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but that was dismissed on the (;round that 
she was benamdat for' her husband. The 
Plaintiff’s father subsequently brought a 
suit in 1907, but it was withdrawn with 
liberty to bring a fresh suit. The Plain- 
tiff then brought the present suit on the 
2nd May 1916 alleging that the cause of 
action arose on the 10th June 1904,, the 
date of the attachment. 

It was found by the Court of ffrst in- 
stance that Plaintiff had proved his title 
to the land, but that he was dispossessed 
in April 1904, some time before the 
date of attachment by the Criminal Court 
under sec. 146, and that he could not get 
a fresh start for limitation from the date 
of attacliment and accordingly dismissed 
the suit on the ground that it was barred 
by limitation. On appeal also the learned 
Subordinate Judge held that the suit was 
'barred by limitation. 

It is contended on behalf of the Plaintiff- 
Appellant that the Plaintiff having been 
found to have title to the land, the legal 
possession of the land must be taken to 
have been with him during the time the 
land was in the possession of the Magis- 
trate and that therefore the suit was not 
barred by limitation. 

The suit as framed was one for recovery 
of possession. There is some divergence 
of opinion upon the question whether 
such a suit is one for possession, or for a 
mere declaration. The Allahabad High 
Court in Goswami Ranchof Lalji v. Sri 
Girdharji (1) held that it was the former 
and therefore governed by the 12 years’ 
rule of limitation. In Raja of Venkatagiri 
V. Isakpalli (2), it was held, dissenting 
from the above view, that the suit was one 
for declaration and governed by Art. 120, 
, and further that there was no continuing 
• wrong. -In our Court also, in the case of 
Brojendra . Kishore Roy v. Sarojini Boy 

(1) I. li. B. 20 AH. 120 (1S97). 
jt (2) I. L. B. 2e Mad. 410 (1002), 


(3), it' was held that the actual possession 
being with the 3lagistrate and not with 
the Defendant, the suit could not be treat- 
ed as a suit for possession, and was not 
governed by Art. 142 of the Limitation 
Act, and must be treated as one for de- 
claration of title under sec. 42 of the 
Specific Belief Act. The learned Judges 
were of opinion that although the suit 
was brought more than six years after the 
attachment, the case could aptly be treat- 
ed as one of continuing wrong within the 
meaning of sec. 23 of the Limitation Act, 
and was not therefore barred. 

We agree with the view that the suit 
though framed as a suit for possession 
cannot be treated as such, because the 
possession is not with the Defendant, but 
with the Magistrate who is not and can- 
not be a party to the suit. The article 
therefore applicable to the suit is Art. 120 
of the Limitation Act. Then the ques- 
tion is whether the case can be treated as 
one of continuing wrong within the 
meaning of sec. 23. In Brojendra 
Kishore’ s case (3), it was so treated, but 
there the Plaintiff was deprived of the 
enjoyment of the property by the Defend- 
ants attempted interference with his pos- 
session in consequence of which .the 
Magistrate intervened and attached it, 
and there was a oontiiluing wrong from 
the date of the attachment. There was in 
that case no dispossession prior to the 
attachment by the Magistrate, and the 
cause of action might be said to have 
accrued from day to day commencing from 
the, date of the attachment. In the pre- 
sent case the Plaintiff was dispossessed in 
April 1904, i.e., about two months befdre 
the date of attachment which took place 
on the 10th June 1904. The cause of ac- 
tion therefore arose in April 1904,, and the 
suit was brought iB>t only more..than six 
years after but 12 ye^rs after that date. 

(8) so c. V. Vj, 48t, 4S4 (laiOK 
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Unless therefore the Plaintiff acquired a 
fresh starting pointy from the date of 
attachment the suit would be barred under 
Art. 120, and even under Art. 142. 

The position of the Magistrate no doubt 
was that of a stake-holder [see Khagendra 
Narain v. Motangini (4)] and during the 
continuance of the attachment the pro- 
perty was in legal custody which must be 
held to be for the benefit of the true owner 
[see Bent Prasad v. SMhzada Ojha (5) 
and Rao. Karan v. Raja Bakar Ali (6)]. 
The question, however, is what was the 
effect of the attachment so far as the pos- 
session of the land was concerned. In 
the case of Raja of Ven^tagiri v. leak- 
patti (2), it was held that “ for purposes 
of limitation the seizin or legal possession 
will during the attachment be in the true 
owner and the attachment by the Magis- 
trate will not amount either to disposses- 
sion of the owner or to his discontinuing 
possession.” In the present case, how- 
ever, as stated above the Plaintiff the true 
owner was dispossessed of thp land before 
the attachment. Limitation having com- 
menced from the date of such disposses- 
sion, the fact of attachment would not 
give him a fresh start unless it had the 
effect of determining the Defendant’s pos- 
session. • 

In the case of Ramsamy v. Muthusamy 
(7), it was held that where property is 
seized by a Magistrate, the property passed 
into legal custody and such custody is for 
the benefit of the rightful owner. It was 
further held that time begins to run 
against such owner only when by an 
iMxoneooB order of the Magistrate the pro- 
perty is delivered to some other person, 
and it is BO even when such other person 

IS) T. L. S. 86 Had. 410 USDS). 

(4) 1. n. B. 1? Oal. 814, 8U (1880). 

(B) I. L. B. 8S Oal. 866 (1805). 

(6) L.B.0I..A.99: •.c. I. L. B. 6 AU. 1 

(188SK * ■ 

(7) I. L. B, Sd KM. IS (1906). 


had been in wrongful possession previous 
to the seizure by the Magistrate. In that 
case the propei^ seized was paddy, and 
the Magistrate made it over to the other 
party. We refer to the case for showing 
that notwithstanding the Defendant’s 
wrongful posse^ssion previous to the seizure 
of the Magistrate, it was held that the 
possession of the Magistrate was for the 
benefit of the rightful owner and that a 
fresh cause of action arose when the pro- 
perty was delivered to the Defendant by 
an erroneous order of the Magistrate. 

As pointed out in Trustees, Executors 
and Agency Company v. Short (8), if a 
person enters upon the land of another, 
and holds possession for a time and then 
without having acquired title under the 
statute, abandons possession the rightful 
owner, on the abandonment is in the same 
position in all respects as he was before 
the intrusion took place. Here there was 
no abandonment. Possession was taken 
out of him by the Magistrate who. held it 
for the true owner. But at the date of 
the attachment, the Plaintiff was out of 
possession only for about two months, he 
had therefore a subsisting title at that 
time, and if the Magistrate’s possession 
was constructive posaession of the true 
owner, the case might come withip the 
principle of the case of Secretary of State 
V. Krishnamoni (9), where it was held that 
dispossession jby the vis major of floods 
had the same effect as voluntary abandon- 
ment. If the possession of the Magistrate 
was in law the possession of the true 
owner, as we think it was, the Defend- 
ant’s possession was determined upon the 
Magistrate’s taking possession under the 
attachment, in other words, the Plaintiff 
must be taken to have been restored to. 
possession constructively on' the date of the 

(8) L. B. 18 A. 0. 788 (1888). 

(9) I. L.B.S9 0al. 618: I. c. 6 0. W. H. 

61 ? ( 1909 ). 
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attachment.-- He therefore got a freeh- 
atarting point, aad that beilig so, the case 
would fall within the principle of Brojen- 
dra Kish&fe’ 8 case (3), aod the case can be 
treated as one of contit^ning wrong under 
sec. 23 of the Limitatkm Act'. 

In the case of Deo Narain v. WehU (10), 
it was no doubt held that limitation 
having already commenced to run from 
tbe date of actual dispossession, the Plain- 
tiff could not have a fresh start of limita- 
tion from the date of the subsequent 
attachment by the Criminal Court, but the 
effect of the attachment upon the question 
of possession so far as the true owner is 
concerned which was dealt with in the 
cases cited above does not appear to have 
been considered by the learned Judges. 

The result is that the decrees of the 
Courts below are set aside, and the suit 
is decreed to this extent that Plaintiff’s 
title to the land will be declared. Regard 
being had however to the frame of tbe 
plaints, we direct that each party- bear its 
own costs throughout. 

J. N. R. - Appeal decreed. 

APPtLLATB JORISDIOnON.I 
APPSAU FBOM ApPSLIiATK Dsobbb 
No. 1918 OF J918. 

CQA^iiiuxA» J. Annoda Mohan Bov 

GnNiN0t J* I Gbowobubt, Defenda nt, 

1921, Appellant, 

Hwd, V. 

11, August Nilpbamabi Loan 
J udgipootM Office Ld., Plain tift, 

19, August. Respondent 

Trcmtfer of Property Act (IV of 188S), sec, 41— 
fiiff/Us of a mortgagee purchaier in' etcecttHoti of a 
decree upgn a mortgage by a widow in whose benumi 
her hfuband had pwnhatsd the property~-RighU of 
'% pwrdeaer in execution of a mon^' decree ogamst 
‘the hsuband^Such purchaser if estopped from 

(8) 80 C. W. N. 481 (iei5). 

(10) I. n. B. 88 Cal. 86 : ». a 6 C. W. N. 160 
* ( 19001 . 


disputing the rights of- a tnortgiagee purchaser— 
'Tonfi fids transferee for. voUmb withmt notice, ewtual 
or oorutruetive. 

A Hindu husband purchased some larids 
in the name of his wife, who after his death 
mortgaged them, and the mortgagee pur- 
chased them at a sate held m execution of 
the decree obtained upon the mortgage. 
In the meantime the lauds had been sold 
in execution of a money decree against 
the husband and taken possession of b‘y 
the decree-holder purchaser. The mort- 
gagee purchaser thereupon sued for a de- 
claration that the lands, belonged to the 
wife and for possession. The kabiiliyats, 
toujis, counterfoil rent receipts stood in the 
name of the wife and the mortgagee had 
taken the mortgage in good faith after 
making proper inquiry: 

Held — That so far as there were occa- 
sions for doing so, the husband "held out 
his wife as the real owner, and therefore 
the purchaser in execution of the money 
decree against the .husband, being the 
suocessor-in-inierest of the said husband, 
teas estopped from disputing the title of 
the wife and should not be allowed to de- 
feat the rights of the mortgagee who is a 
transferee in good faith from the ostensible 
owner- without notice, actual or construc- 
tive, of the husband' s^title. The mort- 
gagee was not bound to inquire into the 
finaneial position of the husband at the 
time iphen the purchase was made in the 
name of the wife. 

JjL'CHMAN CHUNDJiBi GOSSAIN p.' EALM 
CuABAN SiNUH (1) and Sabat, Ghuhiuisb 
Dbv V. Gopal Cbundeb Laba (2) followed. 

This was an appeal prefspred on tbe 
14th March 1918 against a» decree of the 
Officiating District Judge' of^ZUlab Bung- 
pur (Mr. G-. C. Sankey), deded tbe 17th 
August 1918, modifying a decree of the 

(1) 19 W. R. 292 (1878). 

(8) T. L, R..9Q Cal. 896 (F. C.I (1892). 
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Sobordinate Judge of that District (Babu 
DeEeudra Nath Banerjec), dated the 30th 
June 1917. 

The facts of the case are briefly as fol- 
lows : — One Krishna Nath purchased some 
lands in the hemmi of his wife Ananda- 
moyee and died shortly after leaving 
Anandomoyee his widow and a daughter. 
The Eespondents took a mortgage of the 
landa from Anandamoyee and her 
daughter, and at a sale held in execution 
of the decree obtained upon the mortgage 
purchased them on the 6th November 
1918. In the meantime the lands were 
attached in execution of a money decree at 
the instance of a creditor of Krishna Nath 
and were sold and purchased by him on 
the 5th June 1905. He obtained posses- 
sion of the lands and continued in posses- 
sion. The Eespondents after purchasing 
the lands in execution of their mortgage 
decree were resisted in taking possession 
by the aforesaid, purchase in execution of 
the money decree. Hence this suit was 
brought by the Eesjiondents for a declara- 
tion that the lands belonged to Ananda- 
moyee and for possession of the same. 
The first Court gave a decree to the Plain- 
tiffs-Eespondents for possession subject to 
the right of the Defendant No. 1 (pur- 
chaser in execution of the money decree) 
to redeem the mortgage. On appeal the 
District Judge held that the Defendant 
No. 1 was estopped from denying that the 
lands belonged to Anandamoyee and gave 

decree to the Plaintiffs for possession of 
the lamds. Against that decision the De- 
fendant No. 1 preferred the present appeal 
to the H^h Court. 

Eabtttf Gtfrmda Charm Sen and Jyotisih 
€h. Sircar {tor Bahu Bimal Ch, Das) for 
the Appellant. 

Bahus Moh^dra N(Uh Hoy and ALul 
Ch: Gupta for the Eespondents. . 


The Judgment of tbe Court was as 
follows : — 

The lands in dispute in this case ori- 
ginally belonged to two ladies.. They exe- 
cuted a kohaia in favour of one Ansmda- 
moyee the wife of one Krishna Nath Ghose 
in January 1898. Shortly, after, Krishna 
Nath died leaving Anandamoyee his widow 
and a daughter Eohini who is no party to 
the suit. 

The Plaintiffs who are the Eespondents 
before us, took a mortgage of the lands in 
dispute from Anandamoyee the widow of 
Krishna Nath Ghose and their daughter 
Eohini Dassi on the 23rd June 1902. and 
at a sale held in execution of the decree 
obtained upon the mortgage purchased 
.them on the 6th November 1913. In the 
meantime the lands were attached in exe- 
cution of a money decree at the instance 
of a creditor of Krishna Nath. Ananda- 
moyee preferred a claim on the ground 
that it was her stridhan property which 
however was disallowed. The lands wch-e 
accordingly sold in execution of the 
money detaree and purchased, by the De- 
fendant No. 1 cm the 5th Jime 19'(^. He 
obtained possessmn of the lands and con- 
tinued in possession. The Plaintiffs 
having purchased the lands in execution 
of his mortgage decree, were resisted in 
taking possession by the Defendant No. 1. 
This suit was accordingly brought by the 
Plaintiffs for a deolaratkm- that the lands 
belonged to Anandamoyee, tmd for posses- 
sion of the same. Subsequently the 
Blaintifts appUed for umpudjoaent of the 
plakit to the effect that if the lands were 
found to belong to Krashna Nath and not 
to Anandamoyee, the latter had legal 
necessity to mortgi^e the lands. 

The Court of first instance found that 
the Ijands were purchased by Krishna 
Nath with his own money in the benomt 
of Anandamoyee, that the money was 
raised by her upon the mortgage for legal 
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necessity, and as the Defendant No. 1 
was not made a party to the suit brought 
by the Plaintiffs on the mortgage, that 
Court gave a decree to the Plaintiffs for 
possession subject to the right of the De- 
fendant No. 1 to redeem the mortgage. 

On appeal the learned District Judge 
agreed with the Court of first instance in 
bolding that the lands were purchased by 
Brishna Nath in the benami of his wife 
Anandamoyee, but he was of opinion that 
the Defendant No. 1 was estopped from 
denying that the lands belonged to 
Anandamoyee, and accordingly reversed 
the decree of the Court of first instance, 
and gave a decree to the Plaintiffs for 
possession of the lands. The Defendant 
No. 1 has appealed to this Court. 

The first question for consideration is 
whether the Defendant No. 1 was estops 
ped from disputing the absolute title of 
Anandamoyee to the lands. The ground 
upon which the learned District Judge 
f^nd the question of estoppel in favour 
of the Plaintiffs was that Krishna Nath by 
purchasing the property in the name of 
his wife had pot her forward as the osten- 
sible* owner with an intention to deceive 
any person who had a claim to his estate, 
and the Plaintiffs having but the money 
on mortgage on the strength of the kobah 
which stobd in hw name, the Defendant 
No. 1 as the successor-in-interest of 
Krishna Nath was estopped from denying 
that the property was the stridhan pro- 
perty of Anandamoyee. The learned 
Judge relied upon the case of Luchman 
Chunder Gossain v. KaUi Oman Singh (1) 
in support of the view taken by him. 

The question is whether the learned 
Judge was right in the view he took of 
the <^. 

We that the case falls within the 
principle'' bnunciated by the Judicial Com- 
mittee in the me Luelman Chunder 
: «i) sea (1878). 


Gossain v. KaUi Gharan Singh (1). 
There the property was purchased by the 
father in the name of the mother and their 
Lordships observed: — 

“ That was a misrepresentation of the 
father by means of which the widow after 
his death was enabled to sell the property. 
It was said that the minor would not be 
bound by the acts of the father before his 
death. Suppose the father had actually 
sold this property to the mother and had 
made a misrepresentation by a deed of 
sale, would not the minor son have been 
'bound by that deed, although the father 
might have some secret understanding 
with the mother that it was purchased in 
her name benami for the father? It ap- 
pears to their Lordships that there was a 
misrepresentation by the father in allow- 
ing the property to bo taken by the wife 
under a deed of sale, representing that the 
purchase-money was her stridhan, and in 
all his acts, both public and private, 
during his lifetime, representing that the 
property was his wife’s. After that re- 
presentation on the part of the father, his 
heirs were no more entitled to recover 
than the father would have been in his 
lifetime. The heirs were as much bound 
by the misrepresentations made by the 
father, as the father would have been if 
the wife in his lifetime had actually sold 
the property to a bond fide purchaser. In 
such case the father could not have re- 
covered the property from the purchaser ; 
and it appears to their Lordships that the 
minor claiming by descent from the father 
is equally bound by those misrepresenta- 
tions, and that he cannot, as heir to the 
father, set up that that property 'belonged 
to the father, when the father could not 
in his own lifetime, under similar circum- 
stances, have set up that the property be- 
longed to him.” 

This case was Consid^ecl ifi the case of 

ai IS W.Sl, 808 (1878). < 
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Scf/rdt Chundet Dey v. Oopal Ohunder 
Laha (2). In that case, their Lordships 
observed at page 306 : “ In the case of 
Luohman Chunder Gossain v. Kalli Charan 
Singh (1) a similar state of facts occurred, 
for there, as here, the mortgage was 
granted By the widow after her husband’s 
death. But in that case the husband, 
Ubotar Singh, had never himself held the 
title to the property there in question in 
his own name. The title was derived 
from a third party and taken directly to 
his wife, and, according to the narrative 
of the conveyance, the price was paid 
from her stridhan fund. He was never in 
possession of it. His wife took possession 
and retained it, and, as stated by the High 
Court in their judgment in the present 
case, by a long series of public acts and 
declarations, he did all he could to cause 
his wife to bear towards the public the 
character of owner. There were thus 
continuous declarations and acts by the 
husband calculated to cause any person 
dealing with the widow to believe that she 
was and had been the ’proprietor in her 
own right and in possession of the pro- 
perty purchased.” 

In the present case, as in Luohman 
Chunder* s case (1), Krishna Nath the hus- 
band of Anandamoyee had never himself 
held title to the property in his own name. 
The title was derived from a third party 
and taken directly to his wife. 

It was contended before us that in Lwefc- 
man Chunder* s case (1)^ the Judicial Com- 
inittee relied not only upon the fact that 
the kobala was taken in the name of the 
wife, but also upon the fact that there 
were continuous declarations by the hus- 
band that the property belonged to the 
wife. In the present case there was no 
mutation of names, but the property here 
was laJcheraj, and there could be no muta- 

(SI I. L..B. aO Cal. (1S92K 


tion of names either in the Collectorate or 
in the Zemindar’s sherista. The kabu- 
liyats, toujis, and counterfoil rent-receipts 
stood in her name, and it does not appear 
that there was any occasion for Krishna 
Nath making any other declarations that 
the property belonged to Anandamoyee. 
But the case does not rest merely upon the 
facts stated above. 

The case was remanded for a finding 
upon the question whether the Plaintiffs in 
this case when they took the mortgage did 
so in good faith without any notice (actual 
or constructive) of the title of Krishna 
Nath to the property. Actual notice the 
Plaintiffs admittedly had none. The 
learned Judge has no doubt held that they 
had constructive notice; but in the first 
place he has misconstrued the document 
upon which he relies in support of his 
finding, and secondly, the facts found do 
not justify the inference that there was 
constructive notice. He finds that 
officer of the Plaintiff Loan Office went to 
the village, looked at the kobala and other 
papers, namely, certain kabuUyats, toujis 
and rent-receipt counterfoils and found 
that they were given in Anandamoyee’s 
name. The learned Judge, however, was 
of ' opinion that the kobala shows that 
Anandamoyee’s husband paid ^art of the 
price of the property— about Es.’ 260-7 as., 
which the vendor owed him at the time. 
That clearly is based upon a misconstruc- 
tion of the kobala. The kobala states 
that the price of the property was fixed as 
Rs. 1,600 out of which Rs. 618-12 as., 
which was due to one Mahammad Mafat- 
ulla was to be paid by the vendee, that, 
out of the balance, viz., Rs. 981-4, which 
was received through her husband Krishna 
Nath, Rs. 260-7 as. was paid to him 
(Krishna Nath) in satisfaction of the debt 
due under his decree to him, and that the 
balance Rs. 730-13 as. was received by the 
vendor in jcasb. This do^ not show Ihfut 
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Anandamoyee’s husband paid part of the 
ooDsideratioD for the kdbola. 

7%eii, the learned Judge points out 
that Krishna Nath had previously pur- 
chased a share in the property, and the 
learned Judge says that the Plaintiff Loan 
Office should have inquired into Krishna 
Nath’s financial position at the time when 
the purchase was made in the name of his 
wife. 

We do not see, however, why it w’as 
necessary for the mortgagee to inquire into 
the financial position of Krishna Nath. 
We do not think that the facts found 
lead to the inference that the I’laintiffs 
had (xmstructive notice of the title of 
Krishna Nath. 

TCris hna Nath purchased the property 
in the name ol his wife directly from a 
thiiid party, he himself acting as the agent 
of the wife in the transaction ; and so far 
as there were occasions for doing so, he 
held her out as tlie real owner. The 
learned Judge finds that, the Plaintiff made 
enquiries though he was in error in hold- 
ing that Plaintiff should have enquired 
into the financial position of Krishna 
Nath. We think that, in these circum- 
stances, the Defendant who is the succes- 
sor-in-interest of Krishna Nath should not 
be allowed to defeat the right of the Plain- 
tiffs who are transferees in good faith 
from the ostensible owner Anandomoyee 
without notice of Krishna Nath’s title. 
As stated above we- are of opinion that 
upon the facts found the learned Judge is 
not tight in '’holding that the Plaintiff 
iCSempony had constructive notice of the 
^e.<ff Krishna Nath. 

In tile result, the. aj^al is diKuissed 
w^ eosts. 

J/ N. R. Appeal dwnissed wiikaasts. 


fCrVtti APPELLATE JUUBOIOTlON.'j 
Appeal feoii ObsAb 
No. 203 OF 1E20. 

Basanpa Kumab 
Adak, Decree-holder, 
Newbohlh, J. Appellant, 

OUMINO, J. V. 

Su. Rshba Rani 
3, March. Dasi and anr.. 

Judgment-debtors, 
Respondents. 

CivU Procedure Code (Act T of J908), Or 84, 
r. S, el. (c) — Jiceree of jirtt Court cdlwoing redemp- 
tion within, six' months of the date of the decree — 
Appeal hg the judgment-dehtor against the decree 
and aross-oibjection bg the decree-holder both dis- 
missed— Six monthd time,” whether to run- from 
the date of the original decree or of the Appellate 
decree. 

A decree declared the right of the decree- 
holder to recover possession of certain pro- 
perty subject to the right of the judgment- 
debtor to redeem on payment of a certain 
sum within six months of the date of the 
decree. .1 gainst that decree, the judg- 
ment-debtor ttjypealed and the. decree- 
holder filed a petition of cross-objection, 
but both were dismissed and the decree of 
the first Court confirmed. Then within 
six months of the date of the Appellate 
decree but more than six months after the 
date of ihe original decree, ^he judgment- 
debtor paid into Court the sum necessary 
for the redemption. The decree-holder 
applied for execution of the decree : 

Held— That where in a suit on a mort- 
gage the decree of the Appellate Court 
simply dismisses the appeal leaving the 
decree of the first Court untouched, the 
time for redemption runs from the date 
of the decree of the first Court, 

BbOIiANATH ^httaohabjbe V. Kanti 
Cbonbeb Mookbbjbb ( 1 ) and pAnsonpi 
Bibbob-v. Abimobdi Bibwa^. (.2)' followed. 

ID f. L. 1 

u«i.w.»,e9»iiaim. 
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Ramaswami Eonb r. Sckdara Eomb (3) 
and other cases rejerred to. 

This was an appeal against the order 
of L. R. Fawcus, Esq., Additional Dis- 
trict Judge of Howrah in Zillah Hooghly, 
dated the 15th of March 1920, affirming 
the order of Babu Jitendranalh Sen, 
Munsif, Srd Court at Howrah, dated the 
26th of July 1919. 

The facts will appear from the judg- 
ment. 

liabu Manmatha Nath Ray for the Ap- 
pellant. 

Pabu Atul Chundra Dutt for the Re- 
spondents. 

The Jttdgment of the Court was as 
follows : — 

This is an appeal against an order dis- 
missing an application for execution. The 
decree-holder obtained a decree declaring 
his right to recover possession of certain 
property subject to the right of the judg- 
ment-debtor to redeem on payment of a 
certain sum within six months of the date 
of the decree. Against that decree, the 
judgment-debtor appealed and the de<;ree- 
holder filed a petition of cross-objection. 
Both the appeal and the cross-obje<dion 
were, dismissed and the decree of the first 
Court was confirmed. Then witliin six 
months of the date of the Appellate decree 
but more than six months after the date 
of the original decree, the jut’gment- 
debtor paid into Court the sum neces- 
sary for the redemption. The only ques- 
tion for determination in this appeal is 
whether the lower Courts were right in 
holding that the judgment-debtor w'as in 
time. In our opinion, on the authority of 
the decisions of this Court, we must bold 
that this appeal must succeed. In the 
case of Bholandth Bhuttaoharjee v. Kanti 
Chunder Mookerjee (1), the learned Judges 

(1) I. li. R. 8R Cal. an 1I8H7). 

(S) I. L. B, 81 IfSd. 88 (1907). 


held thaji where iU ii suit on a mortgage 
the decree of the APPcHate Court simply 
dismissed the appeal leaving the decree of 
the first Court untouched, the time for 
redemption would run from the date of 
the decree of the first Court.' In that esse, 
Maclean, C. J., decided the appeal on an- 
other ground. But, in a later case, 
FaizUddi Sirdar v. Asimuddi Diswaz (2), 
the same learned Chief Justice expressly 
stated when the same point arose again 
that he entirely agreed with the view taken 
by Mr. Justice Bannerjee in the case of 
Bholanath Bhuttacharjee v. Kanti Chun^ 
der Mookerjee (1) above referred to. 
In that case, the decree of the lower Court 
directed that the Defendants might pay 
up the mortgage decree of the Plaintiffs 
within six months and retain possessimi 
of the land and that, in default, the Plain- 
tiffs would get khas possession and it was 
held that the six months’ time allowed to 
the Defendants should run from the date 
of the first Court’s decree and not the da'e 
of the Appellate Court’s decree. This 
view is also supported by the decision of 
the Madras High Court in the case of 
Ramaswami Kone v. Sundara Kone (3). 
In that case also, the objection taken on 
behalf of the Respondent in the present 
case is met ; for at p. 32 of the report of 
that case it was held that it was not open 
to the learned Judges to constru-s such a 
decree in one way when the condition 
was imposed on the Respondent in the ap- 
peal and in another way when ft was im- 
posed on tbe Appellant. This, we think, 
is the right view and is in no way affected 
by tbe fact relied on by the Respondent 
that the decree-holder filed a petition of 
cross-objection denying that the judgment- 
debtor bad any right of redemption. On 
behalf of the Respondent, reliance is 

a> T. L. R. sa Cal. 811 1M)7^ 

IS) n n. w.N.rTe isoy. 

(8) 1. («. k 81 Usd. 88 (1807) 

M 
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placed on the case of Satwaji ^BaUjirao 
T)eshamukh t. SahhQrilal Atnuiramahet 
(4). In that case, we are nnable to undbr- 
stand the reasons given for distinguishing 
the case of Bhohnath Bhuttaeharjee y, 
Kanti Chunder Mookerjee (1) a’niady 
referred to. The decision in that ease is 
contrary to the decisions of the Calcutta 
cases which we are bound to follow. It is 
also contended on I>ehalf of the Respon- 
dent that the decree-holder should have 
raised the objection to the redemption 
when He received notice of the payment of 
the money into Court. It was open to the 
decree-holder to ignore that payment and 
apply for execution of the decree on the 
ground that the payment was not made 
v^hin the time fixed for the redemption 
of the property. Taking this view, we 
decree this appeal and set aside the deci- 
sions of the lower Courts. The objection 
made by the judgment-debtor iu the exe- 
cution proceedings is overruled and the 
execution will proceed at the instance of 
■the decree-holder according to law. The 
Appellant will get his costs in this Court 
as well as in the Courts below. We assess 
the hearing-fee in this Court at one gold 
mohur. 

J.*N. R. 'Appeal allowed. 


(CRIMINAL REVISIONAL JURISOIGTION ] 
Foil Beneh Sefsvenee 
No. 1 OF 1921. 

IN 


C». Rbv. N( 
Sandcbson, C. J. 
Tkunon, J. 
Riobardson, j. 
Nbwbould, j. 

» C. C. Obosb, j. 
1922, 

16, January. ^ 
PfsHininal Procedure t 
4iU»bbitructien of veay 
■ (I) I. L. R. 25 0 ii 
( 4 ) I. k B. 30 B( 


. Jilfi or 1921. 

Rau Sagas Morbab, 
2ad party, Petitioner, 

V. 

Alkk Na^b, 
let party, wad anr., 
2Bd party. Opposite 
Parties. 

(Act V of lB98)j seCm 
69edb^ of 

I, 311 (1337). 
n. 176 (1914). 


riffht made in good faith in atiBwer to conditional 
order does not oust Afagistraids jurisdiction — Magis- 
trate if can allow ohjector time to establish claim bg 
ciml suit when such claim not well-founded though 
made in good faith - Proceedings if can he conti* 
nued when ohjector does not go to Civil Court within 
time aUlowed w fails tivere. 

Per CcfeiAM : — When in proceedings 
under sec- 133, Cr. P. C., arising 
out of an alleged ahstruction of a way 
used by the public, the Defendant sets vp 
a claim of right which w found by the 
Magistrate to be made in good faith, the 
Maylstraic" s jurisdiction is not thereby 
ousted. 

Per Ghose, J . — But if the Magistrate 
finds that there is a real or substantial ques- 
tion to be tried out between the parties he 
ought^ in the exercise of his discretion, to 
stay his hands and not proceed any further 
after mdkhig the conditional order uJider 
see. 133. 

Per Sakdekson, C. J. — The Magistrate, 
if he docs not think the claim well-founded 
though he c6nsider$ it made in good faith ^ 
may in his discretion allow the Defendant 
a reasonable time to assert the claim by a 
cjvil suit and if he does not go to the Civil 
Court within such time or fails there the 
Magistrate has jurisdiction to continue the 
proceedings under sec. 133, Qr. P. C. 

Per Teunon, J. — In the exercise of his 
discretion the Magistrate may take the 
course indicated above. Sub-sec. (2). of sec. 
133 does not however appear to favour any 
reference of parties to Civil Court. 

per racHABDSON and Nkwbould, JJ. — 
The Magistrate may, if he does not think 
the claim well-founded though he con- 
siders it made in good faith, allow the De- 
fendant a reasonable time to assert the 
claim by, a civil suit. 

Per Ghosb, J. — The Magistrate is en- 
titled to continue tite proceedings where 
the objector shows nothing more than a 
mere belief in the claim of right put for- 
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ward. He is not entitled to direct tlie 
objector to go to the Civil Court because 
in his. opinion the claim of right cannot he 
ultimately maintained. 

Per Sanderson, C. J. and Teuxon and 
Ghosb, JJ. — The case of Belat Ali v. 
Asdur Bahih (4) was on the facts of that 
case rightly decided. 

This was a Buie granted ou the 2lst 
June 1921 against au order of the Sub- 
Divisional Magistrate of Alipur , (Mr. P. 
Sen), dated the 25th May 1921 in proceed- 
ings under sec. 133, Cr. P. C. 

The Rule came on for hearing before 
the Criminal Bench Avhich, by its order 
dated the 23rd August 1921, referred the 
case to a Pull Bench. 

The facts of the case will appear from 
the judgment. 

The Order oi<' Uefeeknok was as fol- 
lows : — 

Newbould and Suurawardv,’ JJ.— - 
This rule is directed against an order 
passed by the Sub-Divisional Magistrate 
of Alipore in proceedings under sec. 133 of 
the Code of Criminal Procedure. Ali 
Naskar and others instituted jnoceedings 
under that section against the Peti- 
tioners before us, Ham Sagar Mondal 
and another person, alleging that they 
had obstructed d public road. Bam Sagar 
hfondal showed cause denying the exist- 
. ence of the alleged public road and setting 
up a claim to the land in dispute. Ou the 
1,6th April last, the Magistrate passed the 
following order : — 

"I have heard the Vakils for both the 
parties. The second party contend that 
in a criminal case I held that there was 
no pathway, so the conditional order 
ought to be discharged. The Vakil for 
the first party has urged that this was a 
case of assault and my finding ought not 
to bind the present parties. I have 

■ ‘ (4) sc, W, ji* 143 (JD 03 ). 


given a careful consideration to the argu- 
ments advanced. I am of opinion that 
the claim of the second i>arty though not 
substantiated is not mere pretence and is 
not raised to oust the jurisdiction of this 
Court but it is raised bond fide, so I 
think that following the ruling laid down 
in Manipur Dey v. Bidhu Bhusan Sarkar 
(1), I will give the second party a chance 
to go to the Civil Court. The second 
party should file a case within 
reasonable time and I allow them 
time till 25th May 1921 to do so, 
and if the second party does imt 
go to the Civil Court within this time, 
the trial will be continued. Put np on 
15th May 1921.” The Petitioner did not 
go to the Civil Court and on the 25tb 
Afay, the Alagistrale refused to recon- 
sider his order and directed witnesses to 
be summoned. On behalf of the Peti- 
tioner it is contended Unit on the Magis- 
trate’s finding that the Petitioner’s claim 
was bond fide his jurisdiction under sec. • 
133, Criminal Procedure Code, came to au 
end and he was not justified in continuing 
these proceedings, because the Petitioner 
failed to bring a suit in the Civil Court. 
On behalf of the Opposite Party it is con- 
tended that the finding that the claim, 
though made bond fide, was not sub- 
stuintiuted, justifies the Magistrate’s order 
which is supported by. decisions of this 
Court. There is ample authority for this 
general proposition that in proceedings of 
this nature a bond fide claim of right raised 
by the person who is alleged to have 
, obstructed a public way ousts the Magis- 
.jtrate’s jurisdiction. This rule is clearly 
stated in Queen-Empress v. Bissessur 
Sahu (2) which has been frequently 
foUow’ed. But in the dasc of lAikhee 
tidrahi Banerjee v. Ham Kuihar Mukher- 

I. L. R. 42 Cal. 168; s. c. 18 C. W, N. 

1086 (19141. 

(2) I. L. B. 17 Cal. 662 (1890;. 
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jee (3) a distinction is drawn' at p. 
between a claim of right which the Magis- 
trate tiiinks well-founded and claim of 
right which the Magistrate does not think 
well-founded but considers to have been 
made bond fide. It was laid down that jn 
the former case the Magistrate will take 
no further proceedings, but in the latter 
be should allow the Defendant an . op- 
portunity of asserting his claim by Civil 
procMMi lings and that if he does not ,go to 
a Civil Court within a reasonable time or 
fails there the Magistrate will proceed. 

We doubt the correctness of this view 
of tho law. It seems to us that once 
the Magistrate has found that claim of 
right is made in good faith by the De- 
fendant he should stay proceedings under 
sec. 133, C. P. C. \Ve think .would 
be a waste of his time for him to enquire 
whether the Defendant’s claim is well- 
founded when, he has no jurisdiction to 
decide the question of right. Also it ap- 
pears to us unfair that a person in po;6se8- 
sion of land under a bond fide claim of 
right should be compelled by the Magis- 
trate’s order to be the Plaintiff in a civil 
suit to maintain his right, A Magistrate 
might have doubts as to the bond fides 
of the D^endant’s claim and give him an 
opportunity of bringing a suit in order to 
prove this good faith but that is quite a 
different matter from compelling the De- 
fendant to institute a suit after the Magis- 
trate has held that his claim is made bond 
fide. 

In Lukhee Narain’s case (3), it was 
found that {he Magistrate was justified in 
Coming to the conclusion that the claim 
of right was not bond fide raised and his 
order directing the removal of the ob- 
struction was upheld. But though the re- 
rndrics are an obiter dictum, they have been 
followed and effect given to them in at 
least one decision of this Court, Belat Ali 

^ (St L U ft. 16 CaJU «i4 ,U>8S1. 


W{CEll«I NOTSI. 


V. 'Abdur Rahim (4). In that case, the 
same point arose as arises in the present 
case and the learned Judges, who upheld 
an order of the Magistrate similar to. that 
passed in the present case, cited the re- 
marks in Lukhee Narain’s case (3) in sup- 
port of their decision. It is therefore 
necessary to make a reference to a Pull 
Bench to give effect to our opinion that 
the Magistrate’s order is wrong. 

It is not necessary to cite a large 
number of cases in which the broad prin- 
ciple, that a bond fide claim of right ousts 
the Magistrate’s jurisdiction under sec. 
133, C. P. C., has, been affirmed. In 
many of them Lukhee Narain's case (3) lias 
been relied on in support of this principle 
without any reference to the exception 
introduced by what may be called the 
doctrine of two degrees of bond fide. In 
one of ihem Nasiruddi v. Akiluddi (5), 
Prinsef/, J., who was one of the Judges 
who decided Lukhee Narain’s case (3) 
held that the Magistrate’s order should be 
set aside on a finding that the plea was 
raised in good. faith without any reference 
to the distinction between such a plea that 
is well-founded and one that is not well- 
founded. None of the other High Courts 
in India appear to have made snch a dis- 
tinction. It will be sufficient to cite those 
cases of this Court in which this distinc- 
tion has been considered. In Mukanda 
Lai Dey v. Haribole Saha (6), Banerjee 
and Stevens, JJ., at the conclusion of their 
jndgm.ent reserved their opinion on this 
point. Manipur Dey v. Bidhu Bhusan 
Sarkar (1) is the case relied on by the 
trying . Magistrate. There • though 
Sharfuddin, J., in his judgment held that 

(1) I. Ii. B. 48 Cal. 168 : s. c. 18 C. W. N. 
lOMA (lfl|4). 

(8) I. L. ft. I A Cal. An4 (1888). 

14 8 0. W. N. 14) ( IDOill, 

16 DC. W. N. a4A(l89(t>. 

le, 8 (X W. ft. 664 (1868). 
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the party should be referred to the Civil 
Court if the claim is not substantiated 
though raised bond fide Teunon, J., 
while holding that the Magistrate must 
decide whether the question was raised in 
good faith stated that he did not agree in 
all the reasons advanced by his learned 
colleague. The case of Peary Lai 
MuUik V. Surendra Krishna Milter (7) 
and (8) came op to this Court twice. 
In this case the Magistrate’s order was 
similar to that passed ia the present case. 
On the ; first ccea^on Richardson and 
Shamsul Huda, JJ., held that the Magis- 
trnte should not have passed the order in 
the form in which he made it without 
taking evidence and remanded the case. 
On the second occasion Shamsul Huda and 
Ghose, JJ., held that the claim was based 
on substantial grounds and that it was not 
“ necessary to consider whether, if and 
when a claim is found to be bond fide and 
not a mere pretence to oust the jurisdiction 
of the Civil Court it is necessary to con- 
sider further, as appears to have been laid 
down in Lukhee Narain Sanerjee v. Ham 
Kumar Mukherjee (3), whether the claim 
ia well-founded, and if not well-founded 
whether the Magistrate has a right to 
direct one of the parties within a reason- 
able time and on his failure to do so to 
resume the ptoceedings.” We may also 
refer to the case of Kamini Kumar Biswas 
y. Emperor (9). There the Magistrate 
passed an order suspending proceedings (or. 
one month to allow the Defendants an 
opportunity of establishing their claims in 
the Civil Court and cited Lukhee Narain’s 
case (3) in support of this order. The 
Magistrate’s order was set aside by 
Rampini and Sharfuddin, JJ., on the 

(31 T. L. B. IS Cal. F.64 (IS88L 

(7i »3 0. W. N, 77*(l»IUi. 

|8 24 0. W. N. 247 (IHlOi. 

{ 9 , 1. n. R. 46 Cal. 283 1 B. 0 . 12 0. W. N. 26? 

UttiTi • 


ground that the Petitioher’s claim ap- 
peared to bo bond fide. It therefore ap- 
pears that though the general rule has 
been frequently applied, some donht has 
been felt as to the correctness of the 
dictum which makes an exception by dis- 
tinguishing well-founded and. ill-founded 
bond fide claims. The point is one of con- 
siderable importance and as we doubt the 
correctness of the decision in the case of 
Belat Alt v. Abdur Rahim (41 a reference 
to a Full Bench is necessary and we refer 
it accordingly. We formulate the points 
to be decided as follows : — 

When in proceedings under sec. 13.3, 
C. P. C., arising out of an alleged obstruc- 
tion of a way used by the public, the Ds- 
fendaut sets up a claim of right which is 
found by the Magistrate to be made in 
good faith, is the Magistrate’s jurisdic.ion 
entirely ousted? 

Or can the Magistrate, if he daes not 
think this claim well-founded though ho 
considers it made in good laith, allow thb' 
Defendant a reasonable time to assert this 
claim by a civil suit and if be does not 
go to the Civil Court within such time or 
fails there, can the Magistrate continuo 
the proceedings under sec. 133, Crimi al 
Procedure Cod#? Was the case of Bclat 
Ali y. Abdur Rahim (4) giving effect to ibe 
dictum in Lukhee Narain Banerjde v. Ram 
Kumar Mukherjee (3) rightly decided? 

On the case coming before the Full 
Bench. • 

Babu Manmatha Nath Mookerfee (wilh 
Babu Srish Charidra Bisfoas) for the 
Petitioner. — When not dealing v’lth 
matters which primarily come witLio i s 
purview there are some limitations to the 
exercise of jurisdiction by the Criminal 
Court. 

There is a well-known principle which 
implies an ouster of jurisdiction of J ustices, 

IS) I. li. R. IS Cal. (Mt at p, 678 (IMS). 

(4) 8 C. W. N. 143 ilSOSj. 
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tbd.Dionient it is proved that the claiin 
set up by the Defendant is a bond 'fide one 
— ^Paley on Summary Convictions; Craies 
on Statutes, Vol. II, p. 472. 

Ou this principle, Chap. X of the Code 
of Criminal Procedure should be construed 
and the Courts have also for about 60 
years followed that principle in dealing 
with cases under sec. 133, Cr. P. C. 

This principle is not to be found in the 
section itself but a rule of natnnil Justice 
not militating against the particular statute 
should be given effect to. It affects the 
property of subjects. I am entitled to 
tell the Court that it has no jurisdiction ou 
the ground that it is my property and the 
public have no right over it. If my claim 
is a bond fide one the Magistrate must 
stay his hands and proceed no further. I 
have every right to challenge the Magis- 
trate’s jurisdiction by sliowing 1 have a 
6on4 fide claim. 

It is wrong to say that as there is no 
statute to that effect the principle cannot 
he invoked in this country. It is a prin- 
ciple of naFural justice and of construction 
of statute which is applicable to every 
civilised country unless there is anything 
repugnant iu the statute-book of that 
country. = 

Cited Becharam Bhuttacharji (15), 
Umeah ‘Chandra v. Ichanath (16), Re 
Chunder Nath Sen (18), Basaruddin v. 
Baharali (31), Askar Mea v. Sardar Mea 
(32), Lai Mea v. Nazir Khalasi (33) and 
Lukhee Narain Banerjee v. Ram Kumar 
< 8 ). 

[Sanderson, C. J. — What they say is 
that in the circumstances the Magistrate 

(31 I. D. E. 16 Cul. 664 (18S8). 

(151 16 \y.B.Cr. 67(18711. 
tl6) 86 W. B.Cr. 64(1874'. 

(18) I. I..R. 6Ci«I.875(l8e0).* 

(81) 1. U B. II Ool. 8(1884). 

I. D. B. 18 Cat. 187 (1886). 

T. C. R. 12 Cal. 898 (1886). 
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ought not to make an order under the 
section. 

This is not a question of jurisdiction nor 
do the cases go to that length. What they 
say is that although Magistrates have 
power they should not exercise it when a 
bond fide claim is raised.] 

The decision in Lukhee Narain's 
case (3) is wrong when it says that 
the Defendant should be referred to the 
Civil Court. Up to this there was no deci- 
sion that the party setting up the claim 
is to go to the Civil Court. It will be 
suflicient if you hold that the Magistrate 
ought not to proceed, iu which case the 
^Magistrate cannot refer me to the Civil 
Court. 

[Sa.ndbbson, C. J. — If he has jurisdic- 
tion he can exercise it in exceptional 
case.s.] 

Yes. For’ example in cases of emer- 
gency but if it is a bond, fide claim there 
can be no exceptional case. 

The artificial distinction between well- 
founded bond fide claim and ill-founded 
bond fide claim i.4 incomjirehensiblc. It is 
an imjiossibility to say that a. claim is 
bond fide but not well-founded. 

fS.VNDERSON, (\ ,7. — T can't understand 
it.] 

This distinction does not appear to have 
entered the minds of any .Tndge of any 
other High Court. 

Reg V. Sandford (.35) gives only a test 
of bond fides. 

Cited Mtikanda Lai T)etj v. liaribole 
Saha (6), Nasiruddi v. Akiluddi (5), 
Belat AU v. Abdtir Rahim (4), Matukdhari 
V. Hari Madhab (36;, Queen- Empress v. 

(R) T. I,. R. 16 Cn). 564 (1888). 

(4) * O. W. K. 143 ()fln:{). 

(6) a 0. W. N. 346 (I8»»). 

16) 8 0. W. N. 654 (1898). 

(36) 30 L>. T. 601 N. S. (1874). 

(36) I. L.B.31 Cal. 979* 8. 0. 9 0. W. N. 

72 11904). 
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Bissessur Sahu (2), Manipur Dey v, Bidhu 
Bhusan Sarhar (1), Mahomed Ashrafuddin 
V, Karim Baksh (37), Preonafh v. Gobor- 
dhone (30), Kamini Kumar Biswae v. Em- 
peror (9), Peary Lai MuUik v. Surendra 
Krishna Milter (7) and (8), Wiagat 
Prasad v. Bamrup Karmdkar (38) and 
FaUr Munich v. King-Emperor (14). 

Unreported Criminal Rev. No. 176 of 
1920 decided on 10th February 1920 by 
Beachcroft and Ghose, JJ, 

Babu Dasarathi Sanijal (with Bahus 
Debendra Narayan lihallacharya and 
Lain Mohan Sanyal) for the Opposite 
Party. — The jurisdiction ot the Magis- 
trate is not ousted as contended by the 
other side. The plain language of the 
statute does not show that. 

The provisions in the Chap. X liave been 
very carefully framed. Magistrates of 
superior rank only arc authorised to take 
action and an elaborate mode of enquiry 
is provided. 

[Eichardson, J. — ^Tbe question is whe- 
ther or not after the defendant has 
established the bond fides of His claim 
the Magistrate is bound to hold that his 
order is not reasonable and proper and 
after that he has no jurisdiction to pro- 
ceed further.] 

Yes. 

[Teunon, j. — ^You mean to say that 
after satisfying himself as to bond fides he 
has to see if it is good claim.] 

On the rule of construction referred to 

(1) I. h R. 42 Cttl. 158 : s. c. 18 C. W. N. 

1086 (1914). 

(9) I. L. R. 17 Cal. 662 (1890). 

(7) 24 0. W.N. 774 (1919). 

(8) 22 C. W. N. 247 (1919). 

(9) I. L. B. 80 Oa). 288 ; a. C. 12 C. W. 17.-867 

(1907). 

(14) 28 0. L. 3. 211 (1916). 

(30) I. U-S. 26 Cal. 278 (1897). 

(37) 18 C. W. K. 1148 (1914). 

(38) 21 0. t.J. lie (1914). 


Narendra Nath Sircar KamalhashUii 
Dasi (11). 

The provisions of ChRp. X are not iienal. 

[Sanderson, C. J. — ^It is penal, as dis- 
obedience of the order is punishable under 
sec. 188. 

Tbunon. j. — H e is also punishable for 
contempt.] 

It is by the operation of the Penal Code 
that it is punishable. 

The jurisdiction exercised- under Chap. 
X is not summary jurisdiction as under- 
stood in England. Paley, p. 10. 

The Code docs not recognise any such 
distinction excepting where it calls a form 
of trial summary. 

Befers to the earlier Codes to show how 
the expression bond fide claim came into 
our case law. 

Befers to Angelo v. Cargell (12), (Code 
of 1861). Befers to argument ot Advo- 
cate-General and judgment of Couch, *C. 

J. 

Cited Pettumber Jugi v. Nasaruddy 
(17); Re Chunder Nath Sen (18), Askar 
Mea V. Sardar Mea (32), Lai Meav. Nazir 
Khalasi (33) and Lukhee Narain Banncr- 
jee V. Ram Kumar Mukherjee (3). It is 
not a question of jurisdiction; it is only 
whether something “should* not’’ or 
“ought not to be done.” 

[Sanderson, C. J. — As I read the judg- 
ment 'in Lukhee Narain’s case (3) 
it holds that the Magistrate has 
jurisdiction but as the High Court in revi- 
sion has directed the Magistrate to follow 
the English rule they should follow this. 

(8) I. L. B. 16 Hal. 664 (1888). 

(11) L. B. 23 T. A. 18: a. c. T. D. B. 23 Cal. 

663 at p. 678 (1896). 

(12) 9 B. L. B. 417 (1872). 

(17) 26 W. B. Cr. 4 (1876). 

(18) I. L. B. 6 Cal. 875 (1880). 

(32» ti Ii. B. 12 Oal. 187 (1886). 

(88) I. L. B. 12 Cal. 696 (1886). 
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Your opponent really accede to this 
hut lie objeciA to the passage at p. 5?3.1 
f'^AXDERSov, c. J. — What should be 
tlip form of the order, t.e., to drop the 
prr'(?eding8 altogether referring both 
pnrtios to tlip Civil Court or stay the pro- 
cee.’ii'gs and refer the Defendint to the 
Civil Court?! 

That depends on the facts of each case. 
Reference to Paley, 8;h Edn., p. 164 
shows that even when title is in issue, 
Justices may decide. 

Tidbu Manmatha Nath MooJcerjea re- 
plied. 

The JrinGMEUT of the Court was as 
follows ‘ — 

Sanderson, C. J. — This is a reference 
to a Pull Bench by iny learned brothers 
Newbould and Suhrawardy, JJ. The 
questions which are submitted are, 

1. “When in proceedings under sec. 
i:W. Criminal Procedure Code, arising out 
of an alleged obstruction of a way used by 
the public, the Defendant sets up a claim 
of right vvliich'is found by the Magistrate 
to be made in good faith, is the Magis- 
trate’s jiirisdicfon entirely ousted? " 

2. “ Or Can the Magistrate, if he does 
not think this claim well-founded though 
he considers it made in good faith, allow 
the Defendant a reasonable time to assert 
Ibis e.liiiin bv a civil suit and if he does 
not go to the Civil Court within such time 
or fails there, can the Magistrate continue 
the proceedings, under sec. 133, Criminal 
Procedure Code? ” 

“ Was the case of Belat Alt v. Ahdur 
Ilahim (4) giving effect to the dictum in 
Lukhee Narain Danerjee y. Itam Kumar 
Mukherjee (3) rightly decided?” 

The following foots may be taken from 
the case : — 

“ This rule is directed against an order 

K )f. T. r,. R. IS Oh). 6S t at p, 678 (1668). 

(4, 8 0. W. N. 148 (lUOB). 


WBBKLX NOTES. 


passed by the Sub-Divisional Magisfrate 
of Aliporo in proceedings under sec. 133 of 
the Code of Criminal Procedure. Ali 
Kaskar and others instituted proceedings 
under that section against the Petitioners 
before us. Ram Sugar Mondal and another 
person, alleging that they had obsthicted 
a public road. Ram Sugar Mondal show- 
ed cause denying the existence of the 
alleged public road and setting up a claim 
to the land in dispyte. On the 16th April 
last, the Magistrate passed the following 
order : — 

1 have heard the Vakils for both the 
parties. The second party contend that 
in 8. criminal case I held that there was no 
pathway, so the conditional order ought 
to be discharged. The Vakil for the first 
party has urged that this was a case of 
assault and my finding ought not to bind 
the present parties. I have given a 
careful consideration to the arguments 
advanced. I am of opinion that the claim 
of the second party though not substan- 
tiated is not mebe pretence and is not 
raised to oust the jurisdiction cf this Court 
but it is raised bond fide, so I think that 
following the rule laid down in Manipur 
Dey v. Didhu Bhusan Sarkar (1), I will 
give the second parly a chapce to go to 
tbe Civil Court. The second party should 
file a case within a reasonable time and 
I allow them time till 25th May 1921. to 
do so, and if the second party does not 
go to the Civil Court within this time, the 
trial will be continued. Put un 25th 
May 1921.’ The Petitioner did not go 
to the Civil Court and on the 25th May 
tbe Magistrate refused to reconsider and 
directed witnesses to be summoned.” 

On behalf of the Petitioner it was con- 
tended that on the Magistrate's finding 
that the Petitioner’s claim was “ bond 
fide’* his jurisdiction un^er sec. 183, 

(1) I. L. R. 48 C*l. 168i 0. 18 0. XT. M. 

1086 ( 1014 ), 
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Criminal Procedure Code, came to an end 
and he was not justified in continuing the 
proceedings, because the Petitioner failed 
to bring a suit in the Civil Court. On 
behalf of the Opposite Party it was con- 
tended that the finding that the claim, 
though made bond fide was not substan- 
tiated, justified the Magistrate’s order 
which is supported by decisions of this 
Court. 

The case of Lukhee Narain Banerjee v. 
Bam Kumar Mukherjee (3) is referred to 
in the case follows : — “ But in the case 
of Lukhee Narain Banerjee v. Ram Kumar 
Mukherjee (3) a distinction is drawn at 
page 573 between a claim of right which 
the Magistrate thinks well-founded and a 
claim of right which the Magistrate does 
not think well-founded but considers to 
have been made bond fide. It was laid 
down that in the former case the Magis- 
trate will take no further proceedings but 
in the latter he should allow the Defend- 
ant an opportunity of asserting his claim 
by civil proceedings and that if he does 
not go to a Civil Com't withip a reasonable 
time or fails there the Magistrate will 
proceed.” 

The two learned Judges doubted the 
correclness of this view of the law and 
consequently tliey made this reference to 
the Full Court. " 

With regard to the first question, in my 
judgment, the first step to be taken is to 
examine the sections of the Criminal Pro- 
cedure Code, applicable. to this matter, 
which are secs. 133 to 139 and to interpret 
these sections according to the natural 
meaning of the language used. 

I do not i^ropose to discuss these sec- 
tions in detail. It is sufficient for me to 
say that if the ordinary and natural 
meaning is given to the language used in 
these sections, in my j'udgment it is clear 
that the Magistrate had jurisdiction there* 
* 1. U B. U 664 UB6R). 


under to decide the case even though a 
claim of title was raised by the Petitioner, 
and even though, as the Magistrate held, 
the claim was ” raised bond fide'* and 
” was not a mere pretence and was not 
raised to oust the jurisdiction of the 
Court.” 

It was, however, argued on behalf of 
the Petitioner that it had been held in 
England that, when the title to property 
is in question, the exercise of a summary 
jurisdiction by Justices of the Peace is 
ousted, and it was further argued that the 
same principle should be applied to the 
sections now under consideration. It was 
also urged that the principle is a principle 
of natural justice and should be applied 
unless an exception is made in the Act. 

I cannot accept these arguments. In 
the first place I do not agree that the rule 
laid down in the English cases should bo 
taken to bind the Court in construing the 
Indian Act in question. Secondly, it is 
to be noted that the Code of Criminal Pro- 
cedure is an Act for consolidating and 
amending the law relating to Criminal 
Procedure, and in my judgment the prin- 
ciple of construction laid down by Lord 
Herschell in the case of the Bank of 
England y. Vagliano (10) and affirmed by 
the Privy (Council in Narendra Nath 
Sircar v. Kamalbaaliini Dasi (II) ghoiild 
bo applied to tliis Act. The passage 
in the latter case is as follows ; — 
” It is hardly necessary for their 
Lordships to do more than express 
their concurrence with the judgment 
of the High Court. But they think 
it may he useful to refer to some observ- 
ations in a recent case before the House 
of Lords as to the proper mode of dealing 
with an Act intended to codify, a particular 
branch of the law. ” I think,” said Lord 

(10) [18911 A. 0. 107 at p. 144. 

(11) L. B. 23 T. A. 18 : K c. I. L. E 23 Cal 

at p. 571 (1806). 


57 
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Herschell in the Bank of England v. 
Vaaliano (10), “the proper oourse is in 
the first instance to examine the language 
of the statute and to ask what '•is its natural 
meaning hninfluenced by any considera- 
tions derived from the previous state of 
the law and not to start with enquiry 
how the law previously stood, and then 
assuming that it was probably intended 
to leave it unaltered, to see if the words pf 
the enactment will bear an interpretation 
in conformity with this view. If a 
statute, intended to embody in a code a 
particular branch of the law, is to be 
treated in this fashion, it appears to me 
that its utility will be almost entirely 
destroyed, and the very object with which 
it was enacted will be frustrated. The 
purpose of such a statute surely was that 
on any point specifically dealt with by it, 
the law should be ascertained by inter- 
preting the language used, instead of as 
befoi-e, roaming over a vast number of 
authorities in oi’der to discover wliat the 
law was, extracting it by a minute critical 
examination of the prior decisions ....’’ 
Applying that principle to the sections of 
the Consolidating and Amending Act now 
under consideration, and giving to the 
language of the sections the natui-al mean, 
ing, in my judgment the Magistrate had 
jurisdiction to decide the questions before 
him, even though the Defendants in the 
proceedings before the Magistrate set up 
a claim of title to the land in question. 

Numerous cases were cited to us 
during the course of the argument, and it 
is said that there is a discrepancy to be 
found between the decisions of this Court. 
I think that to some extent there is a dis- 
ftspepancy. But on the whole^ in my judg- 
the weight of the decisions Is in 
favour of the view which I have expressed. 

Jtor instance as long ago . as 1872 in 

4. 0, ^QJ Btip. U4. 


Angelo v. Cargell (12), the Court, when 
dealing with section of the Criminal 
Procedure Code then' in force, held that 
the Magistrate had jurisdiction to decide 
whether the place was a thoroughfare and 
whether there iVas an obstruction, though 
the Defendants claimed the land as ihexr 
own property. The sections then undey 
discussion do not differ materially froni 
the sections now under discussion and tlie 
Advocate-General appearing for the De- 
fendants in that case, raised in his argu- 
ment the identical points which have been 
raised on behalf of the Petitioner in this 
case, yet the Court held that the Magis- 
trate had jurisdiction. 

In Luhhee Narain Banerjec v. Ram 
Kumar Mukherjee (3), which was decided 
in 1888, the decision, in my judgment, 
implied that the Magistrate had jurisdic- 
tion though the learned Judges stated 
that this Court in revision in several cases 
had given dii’cctions ns to the mode in 
which the Magistrates should exercise 
tl)eir pow'ers. The following passages in the 
judgment mhy be referred to page STf) : 
“ The ground npon which these decisions 
liave proceeded is that there is no provi- 
sion made in Chap. X of the 'Code for an 
enquiry into disputed questions of title; 
and that it cannot be ^eld to have beqn 
the ' intention of the legislature that ques- 
tions pf this nature raised bond fide should 
be finally decided in a summary manner 
and to the exclusion of any recourse lb tbe 
Civil Courts. These decisions go, not 
actually to the jurisdiction of the Magis- 
ti’ates, as the English rule referred to does, 
but rather to the mode in which, 'in" revi- 
sion, this Court has held that thb Magis- 
trate should exercise their powers, follow- 
ing the principle of the English rule so 
far as may be;’’ page 673 ; — “Our 
observations in this judgment Are of cour^ 

(8) I. L. B. 16 0al.JSQ4 p. 670 USSSk 
(W) 9B.L.B.AIT(M78K 
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directed to that part of aec. 133, which headnote of that case seems to me' to go 


relates to the case now before ns and 
d^ls with obstmctions to public ways. 

Wc may observe that in cases in which 
duiger to public health or safety is in< 
Volved, we by no means suggest that the 
Magistrate^ ia; fettered, in the exercise of ' 
the powers, given to him under these sec- 
tions, by the conuderations to which we 
have adverted.** It seems clear that if 
the Magistrate has jurisdiction in cases, 
whei^ public health and safety are en- 
dangered, he must also have it in cases 
where ' they are not endangered, for the 
jurisdiction to deal with the two classes of 
oases is conferred by the same words in 
the Act. 

These passages seem clearly ^' O imply 
that the Magistrates bad jurisdiction, but 
that this Court had from time to time given 
directions as to the mode of exercising 
that jurisdiction. It is to be noticed that 
the learned Judges in the last mentioned 
case drew attention to the case of Chuni 
Lai V. Ram Kishen (13) wlusreby it was 
decided that the right of an owner of laud 
to bring a suit under sec. 42 of the 
Specific Belief Act against one of the 
public, who formally claimed to use such 
lands as a public road and who has there- 
by endangered the title of the ownei;, is 
not barred by an order of a Criminal Court 
under se'c.r4 137 of the Criminal Procedure 
Code, 

In the Queen-Empress v. Bissessuar 
Safw (2) the learned Judges held that the 
Magistrate “ ought not to have made the 
^er if there was a honA fide contention 
on Bissessuar’s purt that the path was not 
a public way** and the learned Judges 
quoted with .approval the passages from 
'the judgment in Lukhee Narain Banerjee 
V. Bam Kumar Mukherjee (3). The 

(S) T. n. R. 1? Cal. 662 (1890). 

' (8) 1. h. B. 16 (?al*664 (1889). 

(18) Z. L, X. 16 OSU 460 (F. B.) (1888); 


further than the actual decision. 

Again Fakir Mullick v. King-Emperor, 
(14) .(decided in 1916) is in my judgment 
a decision confirming my view that the 
Magistrate had jurisdiction even though 
a bond fide claim of right had been set 
up. 

It was, at the end of ^^e- argument, 
practically conceded that ^ say that the 
Magistrate had no jurisdidtion or “ that 
the Magistrate’s jurisdiction was entirely 
ousted ** was putting the case too high, 
but the argument was urged that under 
the circumstances of the case the 
Magistrate ought to have stayed his hand 
and should not have proceeded with the 
enquiry when he found that the Defend- 
ants were putting forward a claim of 
title in the land, bond fide, and the 
Magistrate should have allowed the parties 
to litigate the question in the. Civil Court. 

In my judgment therefcnce the first 
‘question should be answei^in the nega- 
tive. 

The second question may conveniently 
be divided into two parts. 'With regard 
to the first part the learned Vakil for the 
Petitioner did not complain of tlie ruling 
P* ^71 in Lukhee Narain Banerjee v. 
Ramjl^mar Mukherjee (3) which runs as 
follo)Bi^|7~ • • 

. .“■•Wissie such a question is bond, fide 
rsiiBc^ito^' Magistrate o^ight nqt to make 
an ordin' under this section of the Code ; 
ho should allow an opportunity for tb« 
determination of the question by the Civil 
Court.** But objection was taken by the 
learned Vakil to the passage at p. 578. 
“ If. the Magistrate does not think this 
claiia well-founded, so far as he. can judge, 
but ccHisiders that it is made bond fide, 
be should allow the Defendant an op- 
pmrtunitT of asserting it by Civil Proceed- 

(8) 1. L. B. 16 Cti. 664 (1888), 

( 14 ) 88 0 . h. J. 311 ( 1816 ). 
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ings.” It was urged thai tlie 'Defendants have been sufficiently set out in t^e order 
who might be in possession of the laiul, made by the referring Bench and also in 
should not be forced into the position of the judgment df his Lordship the Chief 
Flaintiffs in a civil suit to maintain the Justice. It is therefore unnecessary for 
claim of right. It was argued further that me to recapitulate them. - < 

the distinction between an ill-founded In the many cases decided under Chap. 

bond fide claim and a well-founded bond X of the Code of Criminal Procedure there 
fide claim is unintelligible. In my has been considerable conflict of judicial 
judgment there is considerable force in opinion, and much that is not to be found 
those arguments : At the same time I ani in the sections themselves has been impor. 
unable to eety that the Magistrate had no ted into them by the Courts, 
jurisdiction to make the order of 16th In a case such as the present it appears 

April 1921. It seems to me that it was a to me that there are but two questions for 
matter for the discretion of. the Magistrate, the Magistrate (or for the jury, if under 
He had apparently on that date, on the secs. 135 and 138 a jury be substituted for 
materials then before him, come to the the Magistrate) to decide namely, (l)whe- 
conclusion that the claim of title set up ther the way in question is one which is 
by the Defendants had no substance in it, or may be lawfully used by the public and 
although he believed that the claim was not (2) whether such way has been unlawfully 
set up as a mere pretence. Having given obstructed. These two questions should 
the Defendants an opportunity of institut- bo decided on evidence in the same manner 
ing a suit in the Civil Court, of which as any other questions arising in Criminal 
the .Defendants failed to avail themselves, proceedings. There appears to me to be 
the Magistrate proposed to enquire further ho reason why in a codifying enactment 
into the facts of the case. In view of -the such as theXiode of Criminal Procedure 
judgment which I have already given on we should introduce any rule of interpreta- 
the first question I am unable to say that tion borrowed from English law. It is 
he had no jurisdiction to continue the pro- also not for ns, but for the Legislature, 
landings under sec. 133 of the Criminal to say whether questions of title should 
Procedure Code. or should not be decided in the Courts of 

With regard to the case of Belai Alt v. Magistrates. When in' proceedings under 
Abdur Rahim- (A) which is the subject of sec. 133, a claim of private title is-asserted 
the second part of the second question, in the good faith or bad faith of thed^fendant 
my judgment, it cannot be said, having raising this plea in my opinion is im- 
regard to the facts of that case, that it was material. There is no reference to good 
wrongly decided. faith in the sections themselvea and if on 

It is necessary for the Comt tb decide evidence the Magistrate (or the jury) be 
whether the rule in this case shoujd be satisfied that the path is a public' path, the 
made absolute or discharged. The Magis- Magistrate should 'act on that decision and 
trate, as I read his judgment,, came to 1 be conclude the controA'ersy fmr the time 
conclusion, on the materials then before being. The Defendant if aggrieved still 
hfin, that there was no real substance in has his remedy in the Civil Courts, 
the claim of title, and consequently in my Whether in any individual Case before 
judgment, the Rule should be discharged, making his conditional order aibslblute, the 
.CBaoNON, J. — ^In this, matter the facts Magistrate should give the Defendant an 
^ (4) 8 0. w.H. 148 ( 1903 ). ' ■/ opportunity of ' e’atablidiing by suit bis 
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daim- of in:ivate''iii% |b ai^ most a question 
of ’4i8cretion an4^| 'am not prepared to lay 
down any generalises for the exercise of 
such judicial discretion. I may however 
point out thalf sub-sec. (2) of sec. 133 does 
n<^ appear to favour any such reference of 
parties to the Civil Courts. 

'' In the result I should answer the ques- 
tion referred to us, which I take to be 
three in number, as follows.: — the first 
question my answer is ‘.No.’ To the 
second question my answer is that in the 
exercise of his discretion the Magistrate 
may take the course indicated in the ques- 
tion. 

To the third question my answer is that 
I am not prepared to say that on its own 
facts the ease of Bclut A H v. Abdur Rahim 
(4) was wrongly decided. 

I’or the reasons given 1' agree in dia- 
diarging this inile. 

Eicuabdson, J.— Sec. 133 and the 
following sections of the present Code 
substantially repeat the corresponding 
sections of the earlier Codes. The word 
‘ thoroughfare ’ however, used in the 
Codes of 1861-1869 and 187*2 is replaced in 
the Codes of 1882 and 1898 by the exjiress- 
sion ‘ way which is or may be lawfully 
used by thC' public.’ The purpose in view 
is the .removal of unlawful obstructions 
iropi public ways and the abatement of 
certain other nuisances affecting the 
public health or safety such as the carry- 
ing on of a trade " injurious to the health 
or physical comfort of the community.” 
Proceedings ore initiated by a conditirmal 
order in appropriate terms. If the ordeir 
is not obeyed, inquiry may follow whether 
it is a reasonable and proper order or not, 
the reault depending bn the finding arrived 
at upon that issue. The enquiry may be 
made, at the dioice of the Defendant, by 
a, Magistrate «or by. a jury. 

(A) SG.W.K. 148 (1808). 


The first and f>rincipal question referred 
to this Bench may be thus stated : Whe- 
ther a conditional order having been made 
for the removal of an alleged unlawful 
obstruction from an alleged public way, 
the Magistrate’s jurisdiction to proceed 
further is ousted if the Defendant raises 
a bond fide claim of right or title. 

Under the Code of 1861-1869 it was 
held that it was for the Magistrate^ to de- 
termine whether a way was or was not a 
‘‘thoroughfare ” IBecharam 'Bhuttacharji 
(15) and Angelo v. Gar^edt (12)]' But 
under the Code of 1872' thete seems 
to have been either an abrupt transition 
to a different view or a reversion to some 
earlier view; witness the observations of 
Pear, J., in Uniesh Chandra v. Icha- 
nath (16), less than two years after 
A ngelo's case (12) and without any refer- 
ence thereto, and see also Pettambur Jugi 
V. Nasaruddy (17) anil He Chundernath 
Sen (18). 

The view then taken was apparently 
determined by two considerations. In the 
first place the power given the provision 
in the two earlier Codes corresponding to 
sec. 147' in the latter Codes, enabled a 
Magistrate to intervene in any case of dis- 
pute concerning a right of way, public or 
private. The provision was not restricted, 
as it now is, to disputes likely to lead to a 
breach of the peace. In the second place 
it- was doubted at the time whether an 
order made by a Magistrate under what 
T may call the sec. 133 procedure would 
be conclusive in the CWil Courts on the 
question of highway or no highway. 
There was some conflict of opinion and it 
was not till 1888 that the point vvas decid- 
ed by a Full Bench in favour of the Civil 

(12) 9 B. Ii; B. 417 (1872). 

(15) 16 W.B. Or. 67 (1871). 

(16) 26 W. B. Or. 64 (1874). 

(17) 26 W.& Or. 4 (1876). 

(18) I. L. B. 6 041, 876 (1880). ‘ 
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Court [Chunilal v. Re>in Kishen Shahu 
(13)]. Upon these considerations, it was 
laid doM'n that where there was any dis- 
pute concerning the existence of a 
‘‘thoroughfare” the Magistrate- shouW 
follow, not the sec. 133 procedure; but 
the different procedure appropriate to 
oases of dispute under which the Magis- 
trate’s final order would be subject, by 
express enactment, to -the result of pro- 
ceedings taken in a competent Court by 
a party aggrieved. 

Sec, 147 assumed in the relevant parti- 
cular its present form in the Code of 1832 
and this change in the law made it clear 
that sec. 147 and sec. 133 were entirely 
independent provisions and that neither 
section -could be used to throw any light 
on the interpretation of the oth^r, the ob- 
ject, scope and language being totally 
diffe^rent. If there was any over-lapping, 
that merely meant that in some cases 
where a public way was concenied, the 
Magistrate might have alternative proce- 
dures open to him. At the same time 
there was no reason ^hy the restricted 
operation of sec. 147 as compared with the 
corresponding previous provision; should 
of itself enlarge the powers given by sec. 
133. It became neoessaiy, therefore, to 
re-examine the position and this was done 
in Lukhee* Naroin Banerjee -v. Ram 
Kunutr MukUerjee (3), which -has since 
been treated as the leading case. 

The judgment then delivered has already- 
been referred to and I -will only say that , 
as it seems to me, the learned Judges 
attempted to find a basiis for previous 
deoisioiw in the rule or maxim of English 
Law, that ” where the title to property is 
m the exercise of a summary 

juriteObtion ))y Justices of the Peace is 
oui||c^.” ^Paley .on Summary Convic- 
t||p8, 8th Editicm, p. 157). It' is this 

M-' (8)1. L.B. H>'Cal., 664 (1888). 

X (U) b pal. 460.4t p. k) (1888). 


maxim which they set before themselves 
as one to be followed in India ” so far. as 
may be.” The difficulty lies in this 
qualification, as the Magistrate cannot in 
the same case both have and not have 
jurisdiction. No satisfactory conclusion 
can be reached without considering whe- 
ther the maxim should ibe, not partially, 
but wholly accepted or rejected. 

, The maxim is probably due in its origin 
to conditions which no Icmger obtain. 
There was a time when few Justices of 
the Peace had any training in law. 
Formerly also statutes were less scienti- 
fically drawn than they now are and were 
in consequence more loosely interpreted 
according to their supposed reason or 
equity. An illustration lies ready to 
hand in the deer-killing case cited by 
Paley on page- 158, where Holt, C, .1., said 
this : — 

” Tlius if there was a dispute about the 
limits of a walk in a forest and one claims 
as ])art of his walk what is in fact a part 
of the division of another, and accord- 
ingly kills deer there, the case is out of 
the intent of the Act, though plainly 
within the words. The intent is to 
punish rogues and vagabonds and not per- 
sons who by mistake exceed what the law 
warrants.” [B. v.. Speed (19)]. 

But hoWever the rule originated, it has 
been explained in more recent times as a 
presumption applicable to the construction 
of statutory powers conferred on Justices 
of the Peace— a presumption which may 
or may not be displaced by the language 
employed. In B. v. Cridland (20), 
Crompton, J., said ” Being an old maxim 
of law, which has been so generally ap- 
plied for ages, we must assume that it is 
still intended to be applied by every Act 
relating to such matters, though not 
specifically mentioned,’’ and :in, Whjite v. 

(10) 1 Ba7inond’«Bep.588(M(!6). * 

(Wt 7 B. * B. 868 at p. 871 (1867). 
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Feast (21), Blackburn, J., was explicit. 
•* Airsummary jurisdiction/’ he observed 
is the creation of statute and on the 
principle that title would not be intended 
to be decided by an inferior fribunal, there 
has arisen the well-established rule that 
every statute giving summary jurisdiction 
has the implied restriction as to title and 
the Justices must hold their hands if 
a bond fide claim of right is set up. On the 
other hand, in some statutes, as the High- 
way Acts, the terms used show that the 
Justices were not to hold Iheir hands even 
if a right were set up.” 

No doubt the Justices were supposed to 
know all about the local highway and one 
reason why in my opinion this presump- 
tion should not be intruded into the Crimi- 
nal Procedure Code, is that I doubt whe- 
ther it has been consistently applied in 
England. It was not applied for instance 
in Williams v, Adams (22) and Ex parle 
Vavghan (23), while it was applied in 
if. V. Justices of Dorset (24) and B. v. 
Stimpson (25). At any rate where it is 
not applied, the Justice*s retain full juris- 
diction of the nature aflQrmed m B. v. 
Bolton (26) and where it is applied the 
jurisdiction ceases on a bond fide claim of 
title being raised. 

In England, again, the superior Courts 
derive their jurisdiction to decide ques- 
tions of right and tille from the common 
law and may at one time have regarded 
encroachments with suspicion. The 
jurisdiction of the Indian Courts from the 
highest to the lowest depends on statute. 
No dotibt Civil Courts of various grades 
have 'been created for the special pui’pose 
of deciding questions of right and title. 
But as time goes on, various powers may 

(21) L. K. 7 Q. B. 3S3 (1872). 

(22) 2 B. A S. 312 (1862). 

(23. L.B.2Q.B. 114(1866). 

(24^ L J. M. 0. 211. 

126) 9 0oz.JOr. C&fl. 866. 

(26) 1Q.B.66(1841). 


He conferred either on existing Courts or 
on newly created Courts outside the range 
of the ordinary Civil Courts. If the pre- 
sumption that none but a Civil Court is to 
decide a question of right or title is ad- 
mitted in one case, it may be extended to 
other cases and to other tribunals created, 
it may be for some particular purpose or 
to administer some particular Act. Quite 
recently a tribunal was created by the Oal- 
cnita Improvement Act for purposes of 
that Act and only the other day the 
President of the Tribunal was vested witli 
certain powers to deal with rents in Cal- 
cutta. Indian statutes being of the 
modem character, it seems to me wholly 
advantageous and desirable that they 
should be interpreted by the ordinary 
canons without resort to an adventitious 
presumption recognised it may be, in 
England, but not sanctioned by general 
principle and not authorised by anything 
in the Indian General Clauses Act, which 
is itself, so far as it goes, a statutory Code 
of con si ruction, ft is foi* the Legislature 
when it creates a new’ jurisdiction to de- 
fine and limit the extent of that jurisdic- 
tion, as it does, for example, in tlie Small 
Cause Court Acts, and when the question 
arises what powers are or are not confer- 
red, the answer ought to be found within 
the four corners of the statute.* 

In conferring powers relating to land or 
any. other subject-matter on Magistrates, 
it is easy to say, if that is the intention, 
that the Magistrate’s jurisdiction is ousted 
if a boJid fide claim of right or title is rais- 
ed, or, the restriction may be qualified so 
that the Magistrate’s jurisdiction will not 
be affected unless the claim made is not 
merely bond fide, but also fair and reason- 
able fcf.. White V. Feast (21) and R, v. 
French (21)]. 

Wlien we come to the actual language 

(21) L. B 7 Q. B. 388 (1672). 

(27) L.B.1K. B. 687 (1902)^ 
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aEtd scheme of these sections, it is clear 
that the question of public way or- no pub- 
lic way, if it arises, is directly involved in 
the enquiry which the Magistrate or the 
jury have to make. To use words which 
occur in the cases, the question is an 
essential element ■in, or goes to the 
fotmdation and merits of, the enquiry. 
Even therefore if this were an English 
statute it might well be debated whether 
the Magistrate had not a complete juris- 
diction. But if, as I think, the language 
shCuld be interpreted \vithout any pre- 
sumption one way or the other, it is plain 
that the Magistrate or the jury have full 
jurisdiction to deal with a question of 
right or title for the purpose of determin- 
ing whether a conditional order is reason- 
able and proper. The jury, where there is 
a jury,' would presumably be persons ac- 
quainted with the locality, the Legislature 
relying not on their knowledge of law but 
on their local knowledge. 

That construction is supported by the 
authority of Sir Richard Couch, C. J., in 
'Angelo’s case (12), though the learned 
Chief Justice did not consider the question 
of ouster of jurisdiction now raised. It is 
strange that Angelo’s case (12) does not 
appear to have been cited in argnment or 
referred jto in any subsequent case before 
the present. The case was decided as I 
have mentioned -under the Code of 
1861-1860. I do not know whether the 
subsequent enlargement of the revisiohal 
jurisdiction of this Court was a faclor in 
altering the cdurse of opinion. Under the 
Code of 1861-60, the High Ciourt could 
only intervene in respect of error in law. 
Uirier later Codes the High Court in revi- 
nim may question "the correctness, 
legality or propriety” of any finding, 
sentenee or order of an inferior Court and 
make an appropriate order. ' 

If then the Magistrate has this jnrisdic- 
(M) aB.L.B.4l9tl8^t 


tion, it is difiicult to justify the general 
instructions laid down in, Lukhee Narain’s 
case (3), dictating how he should act In 
the exercise of his discretion. Such rules, 
with all respect, trespass beyond the legiti. 
mate sphere of interpretation and revision 
into the sphere of legislation. It is 
"wrong in principle for any Oo\irt or 
Judge to ihipose fetters on the exercise by 
themselves or others of powers which are 
left by law to their discretion in each case 
as it arises.” [Sounders v, Saunders 
(28)]. 

The instructions involve the distinction 
referred to in the second question sub- 
mitted between bond fide claims of title 
which are well-founded and bond fide 
claims which are ill-founded. This dis- 
tinction was a now departure, which has 
not met with undiluted favour. [See 
Mukunda Lai Dey v. Haribolc Shaha (6) 
and Peary Lall Mulliek v. Surendra 
Krishna Mitter (8)]. 

X do not say that an order giving a De- 
fendant whose claim t])e ilagistrate con- 
aiders ill-founded a limited opportunity to 
go to the Civil Court is not within the 
Magistrate s jurisdiction, but he also has 
jurisdiction, and in some oases it may be 
his duty, to act himself on his own find- 
ing that the claim ia ill-founded. It is 
matter? for his discretion. As I appre- 
hend, it would in the same sense be 
within the Magistrate’s discretion in such 
cases to terminate bis proceedings leaving 
it to either party desiring to do so to seek 
a remedy in the Civil Court in the usual 
way. All that can .be said beforehand is 
that the existence of a bond fide dispute of 
title may be an element for the Magis- 
trate’s consideration. 

Then, again, there is the difference 

ts) I. L. B. 15 OH. 6M (M88). 

(«) >0. W.N'.554(I8flSi. 

(«) 28 0. W.K. 847 (18)01, 

(88) [18071 P.00; . 
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which the learned Judges .authorise 
between the treatment of obstructions to 
public ways and the treatment of the other 
nuisances specified in' sec. 133, which 
affect the public health or safety. In the 
case of these other nuisances, the learned 
Judges say, the Magistrate is not to be 
fettered in the exercise of the powers 
given him by the considerations applicable 
to obstructions to pviblic ways. This 
difference of treatment is not easy to sup- 
pori\. Questions of right, if not of title, 
may arise for instance in connection with 
the issue whether some trade should or 
should not be carried on in some locality. 
fThat no real distinction exists is shown 
by the fact that in one or two subsequent 
cases (no doubt of an exceptional charac- 
ter) this doctrine of urgency has teen ex- 
tended to obstructions to public ways 
though nothing in the way of danger to the 
public health or safety seems to have been 
involved [Belat AU v. Abdur Rahim (4) 
and Fakir Mullick v. R. (14)]. 

It cannot he said that the possibititv of 
a conflict between the Civil and the Crimi- 
nal Courts was eliminated by the judgment 
in Lukhee Narain’s case (3). Even under 
the procedure there laid down a Defendant 
might nqglect the opportunity given him 
of going to the Civil Court pending the 
Magistrate’s proceedings. But he might 
still succeed, after the Magistrate had 
made a final order against him, in estab- 
lishing in the Civil Ck>nrt that the way was 
not a public way. 'Would the Magistrate 
be bound by the Civil Court decree? Sir 
Bichard Couch thought that the Civil 
Court had no power, in effect, to reverae 
the Magistrate’s order because otherwise 
there might be a conflict of jurisdiction. 
“The consequences of that,” he said, 
“ would be that there, might be another 

(3) I. L. B. iebal. 664 ilsis), 

(4) 8 0. W. M. i48 (1008), . . 

(14) 88 0. It. J. 81) (1016). 


order by the Magistrate, another jury ap- 
pointed,, another similar finding, and then 
another suit, and so on. - Tire law does not 
allow that ” [Meechoo Chunder Sircar v. 
Baveruhaw (29)]. The - Bull. Bench in 
Chuni LaVs case (13)' overruled the view 
that the Magistrate’s order could not be 
brought in question in the Civil Court, but 
were silent as to. the effect of conflicting 
decisions. It may be that few Magis- 
trates would go against a decree of • the 
Civil Court. The danger may be remote. 
Nevertheless it exists and in some oocq- 
ibination of circumstances the point may 
arise and cause difficulty. 

In my opinion the attempt made in 
Lukhee Narain’s catse (3) to find a half-way 
house between bolding that the Magistrate 
has no jurisdiction where a boUd fide 
claim of title is raised and holding that He 
has full jurisdiction, placed the law on 
an unsound and uncertain basis. There 
can only lie two alternatives, either the^ 
Magistrate has this jurisdiction or he has 
not. If he lias the jurisdiction, it is 
beyond the province of this Court to curtail 
it. And the real difficulty in choosing 
between the two alternatives for the pur- 
pose of answering the first' question sub- 
mitted is this, that in actual practice the 
distinction which Lukhee Narain’s case 
(3) draws between well and ill founded 
claims has been generally disregarded, 
and the raising of a bond fide claim of 
title has been Ireated, apart from excep- 
tional cases decided on the ground of 
urgency, as being in itself* an effective 
bar to the Magistrate proceeding further, 
[cf., R. V. Bissessur Sahii (2), Preonath 
V. Gobordhone (30) and Kamiui Kumar 

(S) I. Ii4R. 16 Cal. 664 (1S88). 

(3) I. L. B. n Oal. 662 (1800). 

(IS) 1. 1*. B. 16£al. 460 (F. B.) (1888). 

.(29)19 ly. R 846 (1878). 

(80) I. L. B, 26 Oa). ^8 (18071. 
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Biswas V. Emperor (9)]. The case is 
often cited and profession is made of 
following it, blit in general the result has 
been as I have said. In that state of 
things my doubt has been whether this 
Bench should radically alter a practice 
which goes back to the Code of 1872 or 
whether it should be left to the Legislature 
which is understood to be engaged in the 
revision of the present Code, to put its in- 
tentions beyond all doubt. On the whole 
however for the reasons which I have 
endeavoured to express I agree with my 
Lord and Teunon, J., that the first ques- 
tion referred to us should be answ'ered in 
the negative. If it were answered in the 
affirmative further questions would arise 
which need not now be considered as to 
the time at which the objection to the 
Magistrate’s jurisdiction should be taken 
and as to the position of a jury where the 
claim is made after the case goes to them. 

, Subject to what I have already said I agree 
that an affirmative answer should be re- 
turned to the first branch of the second 
question. Further than that I express no 
opinion in regard to Belat Alt 9 case (4). 

1 agree that in the result the rule should 
be discharged. 

Newbould, J. — There is very little 
differeiipe in practice between the rule of 
English Law that a bond fide claim of 
title ousts the jurisdiction of Justices pro- 
ceeding in a summary way and the effect 
of decisions of this Court in revision that 
a Magistrate should stay his hand when 
in proceedings under sec. 133, C. P. C., 
he finds that a claim of title is raised bond 
fide. No reference was made to. this dis- 
tinction when the case was argued before 
my learned brother Suhrawardy, J. and 
myself. Had there been we should have 
trailed the questions which we referred 

( 4 > 8 0. w. N. 148 (laosi 

(9) 1, L. B. 86 Oal 888: s, a. 18 0. Hf. N. 

867 ( 1907 ). 


for decision by a Pull Bench differently. 
The form in which we have put the ques- 
tions requires a decision on the point of 
ouster of jurisdiction. Now that I have 
considered these questions from the point 
of view of a member of a Full Bench and 
am no longer bound to follow previous 
decisions of Divisional Benches, I am 
convinced that there is no ouster of juris- 
diction. I have read the judgment which 
my learned brother Eichardson, J., has 
just delivered and find myself so entirely 
in agreement with his views that I do not 
think it necessary to say more than that 
I fully agree with that judgment. 

Ghose, j. — ^T he questions referred to 
the Pull Bench for determination arq as 
follows : — 

“ When in proceedings under sec. 133, 
Cr. P. b. arising out of an alleged obstruc- 
tion of a way used by the public, the De- 
fendant sets up a claim of right which is 
found by the Magistrate to be made in 
good faith, is the Magistrate’s jurisdiction 
entirely ousted? 

Or can the Magistrate, if he does not 
think this claim well-founded though he 
considers it made in good faith, allow the 
Defendant a reasonable time to assert 
this claim by a civil suit and if he does not 
go to the Civil Court within such time or 
fails fhere, can the Magistrate continue 
the proceedings under sec. 133, Criminal 
Procedure Code? Was the case of Belat 
Ali V. Abdur Rahim (4) giving effect to 
the dictum in Lukhee Narain Banerjee v. 
Ram Kumar Mukherjee (3) rightly de- 
cided?” 

The present reference has arisen out of 
an application to this Court under the 
provisions of sec. 439 of the Code of Cri- 
minal Procedure by one Bam Sagar Mon- 
dal, described as one of the second party, 
against whom proceedings under sec. 133, 

(8) I. L. B. 16 Osl. m at pi 678418$S)« 

(4) 6 0. W. 18 . 148M10O3). : 
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Cr. P; 0.- had been 'instittited dn the 
complaint of one Alek Naskar and several 
others. It was alleged that Bam Sagar 
Mondal and another person had included 
within their homestead a portion of a pub- 
lic road and had erected a cowshed there- 
on. Bam Sagar Mondal showed cause 
denying the existence of the alleged pub- 
lic road and setting up a claim to the land 
in dispute. The Magistrate was of opinion 
that the claim of Bam Sagar Mondal, 
though not substantiated, was not a mere 
pretence and had not been raised to oust 
the jurisdiction of the Court but that it 
had been raised bond fide. He thereupon 
directed that the second party should go to 
the Civil Court within a date fixed by him, 
namely, within the 25th May 1921, and 
that in the event of the second party not 
going to the Civil Court within the said 
period, the trial should be continued. 
The Petitioner did not go to the Civil 
Court and thereupon the Magistrate 
directed witnesses to be summoned. On 
behalf of the prosecution it was contended 
before the Division Bench and also before 
us that on the Magistrate’s finding that 
the Plaintiff’s claim was bond fide^ his 
jurisdiction under sec. 133, Cr. P. C. 
came to an end and that he was not justi- 
fied in continuing the proceeding, under 
sec. 133, Cr. P. C. simply because the 
Petitimier had failed to bring a suit in the 
Civil Court. On behalf of the Opposite 
Party, the contention was put forward 
that, having regard to the findings arrived 
at by the Magistrate, the jurisdiction of 
the Magistrate had not been ousted and 
that he was justified in making the order 
in the manner in which he did. 

In order to appreciate the contentions 
set- 'out above, it is necessary to refer to 
the terms of sec. 133 and of the sections 
which follow in Chap. X of the Criminal 
ProceSuSis Code aVid to some of the more 
importSnIi Suites decided under sec. 138 of 


the Criminal Procedure Code. The sec- 
tions, it need hardly be stated, have to be 
interpreted according to the natural mean- 
ing of the words used. Sec. 133, so far 
as it relates to the case before us, lays 
down that whenever the Magistrates 
mentioned in the section consider on re- 
ceiving a police report or other informa- 
tion and on taking such evidence, if any, 
as they think fit, that any unlawful 
obstruction or nuisance should be removed 
from any way, river or channel which is 
or may be lawfully used by the public or 
from any public place, they may make a 
conditional order directing the removal of 
such obstruction or nuisance or directing 
the person responsible for the obstruction 
or nuisance to appear before a Magis- 
trate and move to have the order set aside 
or modified in manner indicated in tha 
statute. Sec. 134 deals with the service 
of notification of the conditional order 
made under sec. 133. Sec. 135 lays down, 
the courses' open to the public against 
whom the conditional order has been 
made. He can either perform the act 
directed in the conditional order within the 
time limited therein or appear and show 
cause against the conditional order or be 
can apply to the Magistrate to appoint a 
jury to consider whether the conditional 
order is reasonable and proper. The pro- 
cedure which is to be followed in the event 
of the person affected failing to take ad- 
vantage of the provisions of sec. 135 and 
also in the event of the person affected 
following the provisions of sec. 135 is 
indicated in secs. 136 to 141 of the Crimi- 
nal Procedure Code. Further, in cases 
where there is likelihood of imminent 
danger or injury of a serious kind to the 
public, the Magistrate is empowered by 
sec. 142 to issue, whether a jury is id be 
or has been appointed or not . such an 
injunction to the person against whom 
the conditional order has been made, as 
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is required to obviate or prevent sucli 
danf'er or injury pending the determina- 
tion of the matter. 

It may be noted in passing that sec. 133 
of the present Code of Criminal Procedure 
corresponds to sec. 521* of the Code of 
1872 which again coiTespond to sec. 308 
of tlie Code of 1861. Under the Code of 
1872 it was held by this Court that in pro- 
ceedings under sec. 521 of that Code, if a 
claim of private right were set up in re- 
spect of what was alleged to be a thorough- 
fare or public place, the Magistrate could 
not make any order under sec. 521 and the 
following sections, but was to proceed 
under sec. 532 (which corresponds to sec. 
147 of the Code of 1882 and of the present 
Code), so that the pe^'son claiming such 
private right should have an opportunity of 
having the question raised by him duly 
enquired into and determined. It is un- 
necessary to refer to the cases in support 
' of this view ; they will be found collected 
in the case of Ghandra Nath Sen (18)_. 
The ratio of the decisions was that it was 
no part of the duty either of the Magistrate 
or of a jury acting under sec. 526 of the 
Code of 1872 to determine the fights of 
parties in property. Then came the Code 
of 1882 and in the case of Basaruddin v. 
Bdharati (31), Mr. Justice Wilson ob- 
served as follows : — “ It has been more 
than once held by this Court that the 
powers now embodied in secs. 133 to 137 
with regard to the obstruction of public 
ways, are net to be exercised where there 
is a bond fide dispute as to the existence 
of the public right. In the present case 
it is plain that the right of way is really 
mjdispute, and that its existence is at least 
to doubt. No order, therefore, can 
.made under the sections referred to, 

f tfl the public right has been established 
_ proper legal proceedings. Civil or Crimi- 

(18) I. L. B. 6 Oal. 876 (1880), 

^(81) I. L. B. 11 Cal. 8 (1884), 


nal.” It is to be remembered that 'the 
Code of 1882 and the present Code of 1898 
did not and does not in sec. 147 as in 
sec. 532, the corresponding section of the 
Cotie of 1872 give a Criminal Court power 
to deal with such a matter. The case in 
Basaruddin v. Bdharati (31) was followed 
without any discussion in Ashar Mea v. 
Sardar Mea (32) and Lai Meah v. Nazir 
Khalasi .(33). 

In Lukhee Narain Banerjee v. Rani 
Kumar (3) the question was discussed at 
some length and the cases under the Code 
of 1872 were referred to. It was pointed 
out by Prinsep and Pigot, JJ., that in 
accordance with the last mentioned deci- 
sions it had been held by this Court that 
a Magistrate proceeding under the like sec- 
tions of the Code of 1882, was not, when 
a bond fi>de claim of title was set up, to 
proceed to make an order but was to allow 
the party setting up such a claim to sub- 
stantiate it if he could do so by Civil pro- 
ceedings. It was further pointed out that 
there were no proper provisions in Chap. 
X of the Code of Criminal Procedure for 
an enquiry into disputed questions of title 
and that it could not have been held to 
have been the intention of the legislature 
that questions of this nature raised bond 
fide should be finally decided in a sum- 
mary manner and to the exclusion of any 
recourse to the Civil Courts. In the case 
in Lukhee Narain Banerjee v. Ram 
Kumar (3) the learned Judge after point- 
ing out that these decisions in question 
did not go to the jurisdiction of the Magis- 
trate but only to the mode in which Magis- 
trates should exercise their powers, 'ob- 
served further as follows on p. 671 : — • ‘ 

“ When such a question is bond fide 
raised, the Magistrate ought not to make 

<81 T L. R. 16 Cal. 664(1888). ’ 

(31) 1. L. B. It Oal. 8 (1884). 

(32) I. L. B. 12 Cal, isf (1886). 

(38) I. L. H. 12 Oai: 696 (1886). 
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an order under these sections of the Code, 
but should allow an oj^ortunity for the 
determination of the question by the Civil 
Court. 

The, claim of title, must, however, in 
order that it should be allowed to have this 
effect, he bond fide and not a mere pre- 
'tence to oust jurisdiction, and it is for 
the Magistrate to say whether the claim 
is bond fide or a mere pretence. The 
Magistrate cannot, of course, in determin- 
ing this, decide contrary to the facts that 
the claim is not made bond fide, but must 
have reasonable and proper cause for his 
decision, which will be subject to revi- 
sion by this Court. The rule, however,* 
that a bond fide claim of title ought not to 
be determined in summary proceedings be- 
fore the Magistrate is subject to this, that 
the objection must be raised by the De- 
fendant at or before the hearing; he can 
not be heard afterwards to object to the 
result of proceedings to which he has 
deliberately submitted himself.” 

The principle thus laid down in Lukhee 
Narain Banerjee v. Ram' Kumar (3) has 
been followed or referred to with approval 
or has been acted upon in numerous cases 
in this Court and does not seem to have 
been questioned at all in subsequent cases ; 
but the controversy, such as it has been, 
has raged round a distinction drdwn on 
p. 673 of Lukhee Narain Banerjee v. 
Ram Kumar (3) between a claim of right 
which the Magistrate thinks well-founded 
and a claim of right which the Magistrate 
does not think well-founded but considers 
to have been made bond fide. The remarks 
last referred to, have been considered in 
several cases as has been pointed out in 
the referring order; they have been fol- 
lowed and effect given to them in the case 
of Bdat AU V. Abdur Rahim (4). 

The rule laid down in the case in 

(S) I. L. B. IB Cal. 664 (1888). 

l4) 8 0. W. N. 143 (1803). 


Lukhee Narain Banerjee v. Rani Kumar 
(3) that a bond fide claim of title ought not 
to be determined in summary proceed- 
ings before the Magistrate is often de- 
scribed as amounting to this namely that 
the Magistrate, having jurisdiction to en- 
ter upon the enquiry and Having rightly 
entered upon it, ibecomes’ incapacitated to 
proceed because some fact appears which 
ousts bis jurisdiction. No doubt it is a 
principle of the English Oommhn Law 
that the jurisdiction of Justices is ousted 
by a bond fide claim of title on the part of 
a Defendant; but it is to be noted that 
in England it has been held that although 
a claim of title is put forward bond fide by 
the Defendant, if such a claim is neces- 
sarily involved in the very question which 
the Magistrates have to decide, their juris- 
diction is not ousted f.Jt. v. Bradley (34)]. 
In this country we have to proceed upon 
the words of the statute as we find them. 
Now excess of jurisdiction may either 
exist at the time when the Magistrate em- * 
barks upon the enquiry under sec. 133 and 
when the conditional order is made and ih 
that case there is no jurisdiction to hear 
the case at all — ^a contingency which 
is excluded by the terms of the statute it- 
self, or it may crop up in the coarse of the 
hearing. When the Magistrate embarks 
upon an enguit^ under sec. 133, Of. P. C.', 
there is clearly no want of jmisdiction as 
has been shown above; and having regard 
to the very oureful and guarded language 
used by the learned Judge in Lukhee 
Narain Banerjee v. Bam Kumar (3). I find 
it difficult to say that the assertion of a 
bond fide claim of title ousts the jurisdic- 
tion of the Magistrate in the sense in which 
the expression is used and understood in 
England. One test for ascertaining whe- 
ther a matter is within the jurisdiction of s 

(3) 1. L. B. 16 Cal. 664 (1888). 

(84) 70 n. T. 879. 
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the Magistrate or not is to consider tKn 
nature of the arguments used against the 
Magistrate. If there was no jurisdiction 
the Magistrate ought not to have entered 
into the enquiry at all; but if the argu- 
ment is that the Magistrate’s authority is 
not fettered in any way in cases where 
danger to public health or safety is in- 
volved but is fettered in other cases, it is 
quite clear that the Magistrate has juris- 
diction. Where a Magistrate decides one 
way when he ought to have decided another 
way, that is not, in my opinion, absence 
or want of jurisdiction. The manner in 
which the Magistrate’s discretion ought to 
be exercised in a particular set of circum- « 
stances is a different matter altogether and 
has nothing to do with questions of juris- 
diction. In my opinion there cannot be 
any manner of doubt having regard to the 
provisions of sec. 133 that the jMagistrate 
has complete juiisdictiou when he makes 
the conditional order under sec. 133. If 
the person, against whom the conditional 
order has been made, has a bond fide 
claim of right, he should draw the atten- 
tion of the Magistrate to it at the earliest 
possible moment. On such a claim . being 
put forward it is for the Magistrate to say 
whether the claim has been advanced be- 
fore hinri with .qome show of reason and 
whether it is something more than a bare 
assertion; in other words it is for the 
Magistrate to say whether there is a real 
or substantial question between the parties 
to <be tried out. If the Magistrate is of 
opinion that there is such a question, he 
ought to stay bis hands at once and take 
no further action in the matter but refer 
the parties to the Civil Court. Whether 
w not the claim can be ultimately main- 
tained in the Civil Court is altogether 
andther matter ; it is not for the Magistrate 
to inquire into all the circumstances to 
sae if it is impossible. But if the claim 
of right put forward is. of a character un- 




known to the law, the Magistrate is under 
no obligation to stay his hands although it 
is bond fide, in other words a mere belief 
in a right, although bond fide, ought not 
to be sufficient to induce the Magistrate 
to stay his hands. This does not mean, 
however, that the Magistrate is to em- 
bark upon a prolonged enquiry into what 
has been described as the degrees of bond 
fides in the claim of right advanced before 
him. For instance, where the encroach- 
ment or obstruction complained of is upon 
a way admittedly public, there cannot be 
any question that the Magistrate must 
proceed ‘beyond the stage of the conditional 
order, even if a claim or right were put 
forward by a person believing in the claim. 

The view taken above is not inconsistent 
with what has been held to be the proper 
procedure to be followed in cases of em- 
ergency where there is likelihood of immi- 
nent danger or injury of a serious 
kind to the public. Indeed the Magis- 
trate’s discretion in cases of danger to 
public health or safety cannot be lettered 
as is amply rbcognised at page 573 in 
Lukhee Narain v. Ram Kumar (3). 

I therefore answer the first question by 
saying that if the Magistrate finds that 
there is a real or substantial question to 
be tried out between the parties he ought 
in the •exercise of his discretion to stay his 
hands and not to proceed any fm'tber after 
making the conditional order under sec. 
133. In my opinion it is not a case of 
ouster of jurisdiction and there is no ouster 
of jurisdiction. 

I answer the second question by saying 
that the Magistrate is entitled to continue 
the proceedings where the objector shows 
nothing more than a mere belief in the 
claim of right put forward. The Magis- 
trate is not entitled to direct the objectm! 
to go to the Civil Court becguse in his opi- 
nion the claim of right cannot be ultimate- 

(8) I. L. B. 16 Gal. W4 (1888).; 



463 


xBi omwsPEk noth. 

Bam Saoab Monpaii v. 'Alee Naseab. 

ly maintaiBcd. So far as the ease of Bclat Held — Thdt by tike exioution of the 
‘Alt V. AbduT Rahim (4) is not inconsistent itust deed and the signature of the other 
with the above view, it was rightly decided, partner as an attesting witness thereto, 
As regards the matter out of which the there was no concluded " contract to the 
present reference has arisen,' I read the contrary ” within the meaning of sec. 253 
Magistrate’s order as meaning that he was of the Contract Act, and the partnership 
of opinion that no real or substantial ques- was dissolved by the death of one of the 
tion of title between the parties had been partners in August 1915 by virtue of the 


raised before him. If I am| right in this 
interpretation of the Magistrate’s order, 

, it follows that the Magistrate was not 
bound to stay his hands. In this view of 
the matter I would discharge the rule 
which was issued by the Division Bench. 

S. C. M. 

[C1?IL APPELLATE JORISDICTION.] 
Appeal prom Original Dborbe 
No. 170 OP 1919. 

Mahamed Kamel and 
Mookebjee, J. ors., Plaintiffs, 

Bdoklamd, J. Appellants, 

1921, V. 

27, January Saji Hbdavbtulla, 
Defendant, Respondent 

Indian Contract Act (IX of lS72), ue. S5S, cl. 
l\0]—DMolution of partntrthip hy death of a 
pa/rtner— Execution of a truet deed by a partner, 
the other partner affixing hie eignature a* an 
atteeting witncee, if can be treated <m a “ contract 
to the contrary "--Repreeentatives of deceaeed part- 
ner, if entitled to profte of the bmineee continued 
by the enrviving partner, * 

A partnership business was carried on 
by. two persons, one of whom died in 
August 1915. On the day previous to his 
death he executed a trust deed for continu- 
ance of the business after his death and the 
other partner affixed his signature thereto 
only as an attesting witness, but after the 
execution of the deed said that he would 
not eerrry on the business unless his remu- 
. negation was fixed. The trustees too sub- 
sequently refused to carry on the business. 
The surviving pdrtner continued the busi- 
ness alone. , . 

(4) 8 0, W. K. U8 11903), 


operation of cl. (10) of the section. 

Held further — That as to the profits 
made out of the business by the surviving 
partner subsequently, the latter was bound 
to share them with the representatives of 
the deceased partner, after making all just 
allowances including fair remuneration 
for his management, in accordance with 
the maxim accessorium sequitur suum 
principals. 

Ahmed Musaji Salehji Hashim 
Ebbahim Saleji (1), Bbown V. D. Tabtex 
(2) and Yates v. Finn (3) and other cases 
referred to and discussed. 

This was an appeal against the decree 
of S. P. Bakshi, Esq., District Judge of 
Zillah Birbhum, dated the 5th of April 
1919. 

The facts of the case will appear from 
the judgment. 

Babu Joges Chandra Roy and M. A. K, 
Fazlul Huq and Babus Probodh Chandra 
Kar and Atindra Nath Mukherji for the 
Appellants. 

Babus Dwarha Nath Chahravarty, Hiro- 
lal Sahyal and Promotho Nath Bando- 
padhya for the Respondent. 

The Judgment op thb CduBT was a« 
follows : — 

MooEEBJEB, J. — This is an appeal by 
the Plaintiffs in a suit for dissolution of 
partnership, for appointment of a receiver 
and for incidental reliefs. The partnership 

(II I. L. B. 42 ObI. nu at p. 826 ; a 0 . 19 C 
W. V.44a(F.0.)(1916>. 

(2) Jacob 884 (1821). 

(8) 13 0b. D. 889 (1880),. 
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business was carried on b; Fazil and 
HedayetuIIa. Fazil died on the Srd 
'August 1915 leaving the Plaintiffs as his 
representatives, who commenced the pre- 
sent litigation on the 13th September 
1916 with a view to take the partnership 
accounts. The District Judge has made 
a decree for dissolution and has directed 
the accounts to be taken from the 11th 
October 1913 to the Srd August 1916 in- 
asmuch as the accounts had been settled 
up to the 10th October 1913. He has, 
however, omitted to give directions as to 
the profits which may have resulted from 
the business subsequent to the death of 
Fazil and this raised the real point in con- 
troversy in the present appeal. 

We are of opinion that there is no room 
for doubt or discussion that the partnership 
was dissolved by the death of Pazil on the 
3rd 'August 1915, by virtue of the opera- 
tion of cl. (10) of sec. 253 of the Indian 
‘ Contract Act. It has no doubt been sug- 
gested on behalf of the Apj)ellanl8 that 
there was a contract to the contrary and 
reference has been made to the terms of 
the trust deed executed by Fazil on the 
'day previous to his death. It is asserted 
that by that deed the trustees had been ap- 
pointed by Fazil to cairy on the business 
tmd that HedayetuIIa had assented to this 
arrangement. But Hedayetnlla was not 
a party to this deed; he appears to have 
affixed his signature thereto only as an 
attesting witness. The deed, on the face 
of it, con8€|guently, does not show that 
'Hedayetnlla had assented to this arrange- 
ment and that there was a contract to the 
'^pbotrary within the meaning of sec. 253. 

On the other hand, the oral evidence shows 
that Hedayetnlla was not an assenting 
pm^. After the execution of the deed, 
Hedayetnlla is reported to have said that 
he would not carry on the business jointly 
T|Tila( M his remuneration was fixed, and 
BtffMMquently the tmstees appointed by the 




deed did in fact refuse to catty on- tiie 
business. It is impossible in these circum- 
stances to hold that there was a concluded 
agreement between Fazil and Hedayetnlla 
such as would nullify the eflfect of the rule 
contained in cl. 10 of sec. 253 of the In- 
dian Contract Act, We must hence pro- 
ceed on the assumption that the District 
Judge has eorreotly held that the partner- 
ship was dissolved on the 3rd August 1915. 

The Plaintiffs have argued that as the 
business has been carried on since the 
death of Fazil, the Defendant who has 
carried on the business is bound to account 
for the profits made and to share them 
with the Plaintiffs. In support of this 
position, reliance has been placed upon the 
judgment of the Judicial Committee in 
Ahmed Musaji Salehji Hashim Ebrahim 
Saleji (1), In our opinion the Plaintiffs 
are entitled to share in the profits made 
out of the business since the death of 
Fazil. The principle a])plicable to cases 
of this character was enunciated by l-^ord 
Eldon jn Brown v. D. Taslet (2j. IMiero 
on the death of one partner the surviving 
partner retained the capital and employed 
it in the trade. He was ordei’ed io ac(‘uunt 
for the profits derived from it and to make 
proper allowance lor the management of 
the business. A similar view was adopted 
by HSJI V. C. in Yates v. Finn (3), where 
be stated the correct principle to be ap- 
plied (in the absence of the other special 
circumstances affecting the rights of tbe 
deceased partner on the one hand and tbe 
surviving partner on the other) in the fol^ 
lowing terms : — “ The representatives of 
the deceased partner are entitled to say 
to the surviving partner : You have 
been using our testators* money in trade, 
and making profits by the use of it, and 

(1) I. L. E. 42 Oal. 914 at p. 926 : i. o. 19 Cr 
W. N.440IP. C.)n916). 

(2) Jacob 284 (1821).* 

(3) lSCb:D.889(1880). * 
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we Me therefore entitled to an account of 
the jffofits you have made by continning 
that taioney in the concern and trading 
with it." The profits may well he regarded 
as accretions to the property which has 
yielded them and ought to belong to the 
owner of such property, in accordance with 
the maxim aceesaorium sequitur suum 
principale — ^the accessory right follows the 
{Mrincipal ; see Crawahay v. Collitla (4) and 
Heathcote v. Htilme (5). It may be ob- 
served that the rule thus laid down has 
been incorporated in sec. 42 of the 
Partnership Act, 1890. The provisions of 
that Act are not applicable in this country ; 
but the rule itself is manifestly consistent 
with< the principles of justice, equity and 
good oonscienoe. 

The result is that this appeal is allowed 
in part and the decree of the District 
Judge varied. A direction will be insert- 
ed in the decree to the effect that accounts 
be taken of the profits of the business since 
the death of Fazil on the 3rd August 1^15 
up to the date when the final decree is 
made, all just allowance including fair re- 
muneration to be allowed in favour of the 
Defendant for managing the business. 
The Plaintiffs as representatives of Fazil 
will be entitled to the same share as Fazil 
would have taken if the partnership Jbad 
not been dissolved. The profits will be 
assessed on the basis of what may be 
found due to Fazil at the time of his 
death. There will be no order for costs 
in this appeal. 

BuokiiANd, J. — agree. 

J. N. B. Appeal alloived in part. 

(4) IS Ves. 818s 1 Jao. A Wa. 887 'ISSO). 

(5) 1 fM. A Wa, 188 (ISIS). 


PRIVY COUNCIL. 

[AppIAL PBOH BUfTOAL.] 

I Bipradas Pal Chow^ 
I QHUBT, since deceased 
(now represented by 
I Manmatha Pal Chow* 
dbnry and ors.), 
Appellants, 

«. 

Eaiuni Eumab 
Lahibi and ors., 
Bespondents. 

Bengal Temneg Act (VIII of 1885), tea. 161 
167—Suit bg tmrchaser of patni taluk at rwrt tale 
to eject pereone holding land eu lakbirai from time 
imimimrial^Onvs of proving origin of lakbiraj 
eince creation of Adverse poseeseion^ if »n- 

cumbraTiceo 


Lobd Shaw. 

Lord Phillihobb, 
SIb. Ambbb Alt. 
1921, 

Heard, 10 and 

11, May. 
Judgment, 14, June. 


In a auit under sec. 167 of the Bengal 
Tenancy Act by the purchaser at a rent 
sale of a putni taluk which was created in 
1807 to recover lands which the Defend- 
ants were holding as lakhiraj for periods 
greatly exceeding twelve years, and ap- 
parently from as far hack as anything 
could be traced: 


Queere : — Whether an interest not 
directly created by the taluqdar but allow- 
ed to grow up by his sufferance and negli- 
gence is an incumbrance as defined ir^ sec. 
161 of the Act. 

But assuming for the purpose of the 
decision that it was : ' 


Held — That it lay upon the Plaintiff to 
show an origin of the holdings a§ lakhiraj, 
either by creation or by the sufferance of 
a putnidar subsequent to 1807, the proper 
presumption being that they ran back to 
a period antecedent to the creation of the 
putni taluq. 

These were two appeals consolidated by 
the High Court, the first, !No. 12 of 1920, 
composed of 63 appeals, and the second. 
No. 65 of 1920, of 88 appeals. Both ap- 
peals had been consolidated by an Order 
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of His Majesty in Council. The first 
consolidated appeal was from one judgment 
and 63 decrees, dated the 29th Mav 1917, 
of the same High Court, which affirmed 
one judgment- and 63 decrees, dated the 
■30th August 1915, of the 'Additional Sub- 
ordinate Judge of Nadia , wlio had affirm- 
ed one judgment and 64 decrees, dated the 
17th September 1914, of the Munaif of 
Banaghat, District Nadia. The second 
consolidated appeal was from one judg- 
ment and 88 decrees, 'dated the 12th 
•Pebruai’y 1914, of the High Court of Judi- 
cature at Fort William in Bengal, which' 
■reversed two judgments, dated the 2nd 
and 19th June 1911, and 88 decrees, made 
by the District Judge of Nadia, on appeal 
from five judgments and 103 decrees, dated 
the 28th August 1908, the 23rd Septem- 
ber 1908, the 12th December 1908 i and 
' the 22nd December 1908, and the 
16th' February 1909, of the Munsif of 
Krishnagar, Nadia, who had dismissed 103 
suits filed by the Plaintiff. 

The judgment of the said High 'Court in 
the consolidated appeal No. 65''# 1920 
was the governing judgment on which the 
'decision of the High Court in the other 
appeal. No. 12 of 1920, was based. It is 
sufficient therefore to refer in some detail 
to the i)roceeding8 in that appeal only. 

The main questions raised on the pre- 
sent consolidated appeals were, first, 
whether in view of the pleadings and of 
the findings of the Courts below, the High 
' Court w&s competent to decide the appeals 
before them on points raised for the first 
^ time ; secondly, whether the tenures which 
the Defendants-Bespondents claimed to 
possess in the lands in dispute are incum- 
brances within the meaning of sec. 167 of 
Bengal Tenancy Act, 1885; and, 
t^llSrdly, whether the suits filed by the Ap- 
' pellants are barred by the Indian Limita- 
tion Act or by any other law. 

* The facts which gave rise to the litiga- 


tion may be shortly stated as folIowsT—^Iu 
or about the year 1799 Taruf Santipur 
comprising 38 villages was settled by 
Government with Maharajah Tej Chandra 
Bahadur of Burdwan who was then in pos- 
session of the said Taruf, which was re- 
corded as Towsi No. 474 of the Nadia 
Collectorate, paying a specified annual 
revenue. Since its creation in the manner 
aforesaid the said Zemindari passed 
through several hands, and came ultimate- 
ly to be owned and possessed by Babu Pral- 
sanna Kumar Tagore. The said Maha- 
rajah Tej Chandra Bahadur having taken 
the permanent settlement made a perma- 
nent putni settlement of the entire Taruf 
Santipur, and on the 26th June 1807, he 
accepted a putni habuliyat from one 
Bamesh Chandra Mukerji. The said 
putni interest passed through Several 
hands and came ultimately to be owned 
and possessed by Babu Haridas Boy and 
others, and while they were in possession 
of the putni villages, the Tagores institut- 
ed suits for rent in respect of the puJtm, 
and obtained decrees against the putnidar, 
and in execution thereof brought the said 
putni to sale under sec. 165 of the Bengal 
Tenancy Act, 1885, and the Plaintiff Eipra- 
das Pal Chowdhnry purchased the putni 
free of all incumbrances. Out of the afore- 
said 38 villages some 18 of them, itaclud- 
ing Simulia, Baghunathpur, and Chand- 
kuri, were let out in ddrputni, and the 
Plaintiff after his purchase served notices 
upon the dar-putnidar and other subordi- 
nate holders annulling the incumbraiices. 
The present Bespondents put forward 
claims contending that the lands held by 
them were not mal or revenue-paying, but 
hkhiraj lands, and that the rights and in- 
terests which they possessed therein could 
not be annulled by the said Plaintiff, who 
thereupon instituted the present suits on 
various dates, rangmg from the 8th Nov- 
ember 1907. The cause of action in all 
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the suits was the same. Befereuoe may 
be made to Suit No. 92 of 1908, which was 
filed on the 8th November 1907. In his 
plaint the Plaintiff stated the facts sum* 
marised above, and claimed to annul the 
incumbrances and to recover possession of 
the lands held by the Defendants. The 
Plaintiff dated bis cause of action as accru- 
ing from the 28th November 1899, which 
was the day of his purchase at the auction 
sale. 

The, Defendants filed a written state- 
ment in wliich their main pleas were the 
follow!^ : — (1) That the lands in question 
were lakhiraj lands and not mal lands; 

(2) that the Plaintiff’s suit was barred by 
limitation ; (3) that their tenures were not 
incumbrance Which the Plaintiff could 
annul by law. 

The suit (92 of 1908) was tried by the 
Munsif of Nadia, along with (he remaining 
102 suits, which had been filed by the 
Plaintiff. The learned Munsif divided the 
suits into five groups; and he framed the 
following issues in the first jjroup 

(1) Is the suit not maintainable by 
reason of the fact that a record-of-rights 
is being prepared in relation to the dis- 
puted lands? 

(2) Is the suit barred by the general or 
any special law of limitation? , 

(3) Do the lands in suit appertain to 
piitni tenure alleged to have been pur- 
chased by Plaintiff? Or are they lakhiraj 
lands as alleged by Defendants? Is the 
putni tenure not a valid one? 

(4) Did the Plaintiff purchase the tenure 
free of all incumbrances? 

(5) Were Defendants served with a 
notice under sec. 167 of the Bengal Ten- 
ancy Act? Was the notice sufficient and 
legal ? Wassuch notice necessary ? 

(6) Is Plaintiff entitled to kha$ posses- 
sion and mesne profits? What amount, 
if any; should be recover as such profits? 


(7) What other relief, if any, is Plain- 
tiff entitled to? 

(After examining evidence produced by 
the parties the learned Munsif delivered 
five separate judgments on the dates 
already mentioned. The judgment in the 
first group was delivered on the 28th 
'August 1908. He found the first issue 
and the second part of the second issue in 
favour of the Plaintiff, and the first part 
of the second issue and the third issue in 
favour of the Defendants. He held that 
the Plaintiff’s suits are not barred hy the 
special law of limitation mentioned in sec. 
167 of the Bengal Tenancy Act, 1885. 
But he held that the Plaintiff had failed 
to prove that the lands in question were 
revenue-paying lands at the time the 
mahal was permanently settled, and that 
the Defendants were trespas-sers. He 
therefore held that Art. 121 of the second 
Schedule of the Indian Limitation Act, 
1877, had no application, and that the 
Plaintiff’s suits were barred by limitation. 
He therefore made 103 decrees dismissing 
the Plaintiff’s suits without determining 
the remaining issues 

The Plaintiff filed 103 appeals in the 
Court of the District Judge of Nadia from 
the decrees of the said Munsif, and the said 
District Judge delivered one judgment on 
the 31st July 1909, dismissing the appeals. 
The Plaintiff appealed from that decision 
to the High Court of Judicature at Port 
William in Bengal, which delivered judg- 
ment on the 11th May 1910, allowing the 
appeals of the Plaintiff and remanding the 
cases to the said District Judge to rehear 
them according to law. 

On remand the learned District Judge 
tried the 103 appeals in two batches, one 
of 5 and the other of 98. .In the second 
he delivered judgment on the 2nd June 
1911, and in the first a separate judgment 
on the 19th June 1911. • He allowed thn 
94 appeals, and dismissed the rest. He 
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held that the evidence produced by the 
parties established that the lands in ques- 
tion were revenue-paying and not lakhiraj 
lands, and that the subordinate rights held 
by the Defendants in those lands were in- 
cumbrances which had been annulled by 
reason of the sale for arrears of rent. He 
also held that the suits are not barred by 
limitation, and said as follow's : — 

" It was said that the Plaintiff’s suits 
were barred by limitation. But in view of 
my findings, as noted above, the Defend- 
ants in all the suits, except Suit No. 678, 
must be held to be trespassers, and Plain- 
tiff’s suits having been instituted within 
12 years from the date of his purchase of 

• the putni taluq free from all incumbrances, 

• the suits must be held to have been in 
time [Na/flr Chandra Pal Chowdhury v. 

• Bajendra Lai Goswanii (2)|.’' 

The District Judge accordingly made 
.decrees allowing 88 appeals of the Plain- 
tiff, and from those decrees the Defend- 
ants appealed to the High Court of Judi- 
cature at Fort William in Bengal, which 
delivered one judgment on the 12th 
February 1914. The .Judges of the High 
Court did not enter into the merits and* 
facts of the cases because they were of 
opinion that the suits were barred by limi- 
.tation. They assumed for the purpose of 
Sfgunient that Art. 121 of the second 
Schedule of the Indian Jjimitation Act, 
1877, was applicable to a case in which a 
purchaser of p»t«t taluq sold for arrears of 
•rent sues to avoid incumbrances. But 
they held that “ if a Plaintiff relies upon 
.Art.. .121 of the second Schedule of the 
Indian Limitation Act, he has to establish 
that the incumbrance he seeks to annul is 
(due to adverse possession which com- 
menced after the creation of the putni.” 
!^T}ie District Judge has not found that in 
4jbe. caqes before us the adverse possession 
•of the- Defendants, and their predecessors, 

• (S) I. L. B. as Cal. IS? (1697). 


commenced after the creation of the 
putni. The High Court took the view that 
there was evidence upon the record to show 
that the adverse possession of the Defend- 
ants and their predecessors had com- 
menced before the creation of the putni, 
and that in any case the Plaintiff had failed 
to prove affirmatively that his case came 
within Art. 121. They summed up their 
findings in the following terms : — ” In 
these circumstances, we are of opinion that 
the Plaintiff has not established that the 
possession of the Defendants commenced 
after the creation of the putni or that the 
proprietor of the estate was in possession 
at the time when the putni was granted. 
Consequently, the interest acquired by the 
Defendants cannot be deemed to be an 
incumbrance within the meaning of Art. 
121, nor is it an encumbrance within the 
meaning of the first clause of sec. II of 
Reg. VTII of 1819. In this view the de- 
crees made by the District Judge cannot 
be supported 

” In the cases before us, the Defendants 
have been unquestionably in possession for 
more than twelve years antecedent to the 
suit. The Plaintiff, therefore, had to 
make out an affirmative case to take his 
suit out of the Statute of limitation, and 
he based bis case on the ground that the 
cause of action arose on the 20th Novem- 
ber 1899, on the assumption that Art. 121 
of the second Schedule of the Indian Limi- 
tation Act was applicable. But it cannot 
be disputed that the cause of action did 
not arise on the 20th November 1899. 

‘ ‘ If the provisions of the Bengal Ten- 
ancy Act are applied, as they must be ap- 
plied, the position of the Plaintiff becomes 
even more difficult than it is if reliance is 
placed only upon Art. 121 of the second 
Schedule of the Indian Limitation Act on 
the groundless assumption that the sale 
took place under the provisions oif the Putni 
Regulation. We may add that the restric- 
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■tion mentioned in sec. 195, cl. (c) of the 
Bengal Tenancy Act does not touch the 
question of the applicability of sec. 167 to 
the lands in suit.” In the result the High 
Court made decrees allowing 88 appeals of 
the Defendants and dismissing the Plain- 
tiff’s suits with costs. 

In the first consolidated appeal, which 
comprised 63 appeals, the Additional Sub- 
ordinate Judge of Nadia and the said High 
Court delivered judgments on the 30th 
August 1915, and the 29th May 1917, re- 
spectively. Both Courts followed the pre- 
vious decision of the High Court in the 
second consolidated appeal. 

The Appellants appealed from the said 
decree of the High Court to His Majesty 
in Council. 

Mr. DcGruyiher, K. C. (with Mr. B. 
Dubd) for the Appellants. — The first pio- 
ceedings were under sec. 102 of the Ben- 
gal Tenancy Act, 1885. 

The Defendants say they hold the land 
by valid title dating from beftwe 1790. 
Tjie main issue was, were the lands held 
by Defendants mal or lakhiraj. The other 
issue was limitation. The Munsif held 
that the Defendants had not established 
these as mal lands. This was confirmed 
by the District Judge. , It camew for find- 
ings again before the District Judge and 
his finding was, except in 8 cases, that 
the lands were mal lands. The High 
Court decided on the ground that the suit 
\vas barred by the Statute of limitations, 
and did not touch this question at all. 
They say that under Bengal Tenancy Act, 
you can only annul encumbrances by 
giving notice within a year of the know- 
ledge of the encumbrances. There is no 
doubt that there was this mat'lanA or 
lakhdraj, land at the time of the quinquen- 
nial settlement. 

Befers to Art. 121. of Sch. 11 of the 


Limitation Act' and Hurryhur Mookho- 
padiya v. Madub Chunder Baboo (I), 

If yon decide on the merits against the 
Appellants then no question of limitation 
arises. If for the Appellant, then limi- 
tation arises. “ The question now is 
whether the lands in suit formed part of 
the mal lands of the village.” Bengal 
Beg. X of 1793 (preamble). Prior to this a 
settlement was made with zemindar. 
Lakhiraj lands were excluded. Beg. XIX 
of 1793 (preamble) and para. 10. These 
sections on the question of presumption 
came before the Board; See secs. 159 and 
166 of the Bengal Tenancy Act. No issue 
on the question of knowledge. 

Judgment of High Court is erroneous 
and does not give any reason and is in- 
supportable if the District Judge is right 
(sec. 103). On the question of adverse 
possession, the High Court is wrong 
Secretary of State for India v. Chelikani 
Rama Bao (3). . , 

Belied on the finding of fact by District 
Judge that these were mal lands. These 
lands were the mal lands of the zemindars 
at the time of putni settlement. 

Why should there be a presumption that 
these are lakhiraj merely because they did 
not pay rent for 55 years. The lakhiraj 
lands were entered as such in the Govern- 
ment Begister under Beg. VIII of 1800. 

Beg. V of 1816 again repeats the same 
provision. Sec. 7 of this regulation lays 
down the duties of the Eanungo. 

Mr. Dube (following) ? — Beferred to 
Secretary of State for India v. Chelikani 
Rama Rao (3), following Mohima Chun- 
vr V. Mohesh Chunder (4) as to onus. 

(1) 14 If. I. A. 162 at p 172; 8 B. L. B. . 6M 
<1871) 

(8) Ii. B. 43 I. A. 102 at p. 204 ; •. o 20 d: 
W. N. ISIl'dOlQ'. 

(4) Ii. B. 16 I. A. 23 : ■, C. I. L. B. 18 Oal. 
473 (1888). 
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The question of onus is fully dealt with in 
'Hurryhur Mookhopadiya v. Maduh Chun- 
der Baboo (IJ. 

Their lioRDSHiPs’ Jcdombnt was deli- 
vered by 

Lord Phillimobe.— The Plaintiff in the 
Courts below, now represented by the pre- 
sent Appellants, waa the purchaser at a 
public auction of the puini taluq Taraf 
Santipur, the property having been put up 
to sale in execution of a decree for rent. 
When he came to talre possession he found 
that in thirty-eight villages, the tenants, 
with some small exception, set up a claim 
to hold their lands as revenue free or as 
lakhiraj. He accordingly served notices 
under sec. 167 of the Bengal Tenancy Act 
of 1885 upon one hundred and three occu- 
piers, treating the interests which they 
claimed as incumbrances upon his pur- 
chase, which he had power under the 
Vfirious sections of the Act to avoid or 
annul. As they persisted in their claims 
he instituted in the Court of the Munsif, 
one hundred and three suits which were 
heard together. 

During the somewhat protracted litiga- 
tion which followed, fifteen of these suits 
w’ere disposed of, and do not now come 
before tl»ir Lordships. The remaining 
eighty-eight are the subject of the first 
appeal, and there is a further batch of ap- 
peals represented in the second consolidat- 
ed appesd also before their Ijordships. 
The principles governing all these cases 
are the same, ahid the decision in one would 
cover the rest. 

The case made by the Plaintiff is that 
the puttii taluq in question ■was ci’eated in 
1807, that it wa.s put up for sale on the 
^tober 1899, and was bought by him 
free Incumbrances ; . that the lands in 
question were not registered as lakhiraj 

(i) u w. T. A. 132 at p. 172 ; 8 B. h. B. 606 
» (1871). 


■ and were in fact tnal lands, and that any 
right of the occupier to hold revenue free 
must be derived under some grant made 
by the taluqdar, and that this would be an 
incumbrance upon the taluq which the 
Plaintiff would be entitled to avoid or 
annul. 

The defences in general form were that 
no zemindar, putnidar or darputnidar had 
been in possession of the land within 
twelve years, and the claims therefore, 
were barred by limitation ; that the lands 
never were mal lands; that they had in 
fact been registered as lakhiraj; and cer- 
tain other objections not material to be 
discussed in the present judgment. 

When the case came for trial before the 
Munsif he decided in favour of the De- 
fendants and dismissed the various suits, 
and on appeal the District Judge confirmed 
his decision. The matter was then taken 
to the High Court of Judicature at Fort 
William in Bengal, which Court remanded' 
the case to the District Judge for rehearing 
the parties upon^the evidence, and then 
addressing himself to the determination of 
the questions of law, intimating that the 
whole case would be open before him, and 
that every question of fact and law that 
arose for consideration upon the issues 
must be decided. 

On this second hearing the District 
Judge, who was not the same as the first 
District Judge, went veiy carefully into 
the evidence, and took the view that the 
burden of proving that the lands were mal 
lands lay upon the Plaintiff, but that he 
had discharged it except in eight suits, in 
which he held that the Defendants bad 
proved that their lands were lakhiraj. 
The ground on which he rested his view 
that the onus was in the first instance 
upon the Plaintiff was that these suits were 
not suits “ for the resumption of lahhiraj 
lands, but for the eviction of the persons 
holding them, on the ground that they are 
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trespassers, and tHerefore had not right or 
title to bold them,” 

The. materials put before him were 
partly documentary and partly oral. The 
Plaintiff relied upon the Pergannah regis- 
ter kept under Beg. VIII of 1800, the 
Kanungo register prepared and kept under 
regulations of 1816 and 1819, the register 
kept under the Land Begistration Act of 
1876, and copies of the Thak Maps and 
Thak Statements. In none of these, were 
ti^e lands in question shown to be lakhiraj, 
although there were instances in which 
other lands were mentioned as being lakhi- 
raj. This was all the evidence which he 
, gave. He did not show that any rent had 
ever been revived in respect of the lands 
in suit- The way in which the learned 
District Judge accounted for this is as 
follows : — 

> It mast be remembered that the Plain- 
tiff is a new-comer haxing purchased the 
pwtni at an auction sale only recently, and 
.when it is borne in mind that some of the 
outgoing putnidars are at the back of the 
contending Defendants, .there is nothing ex- 
traordinary in the fact that Plaintiff could 
not produce any collection papers to show 
that any rents have ever been realised from 
the Def^dants for the lands in suit. I 
therefore hold that the Plaintiff by produc- 
ing series of Registers and Thakbust Maps 
and Thak Statements, and sljoWing that 
the lands in suit do not find any entry in 
any of these documents as lakher^j succeeded 
in discharging the onus upon him. sufficiently 
to shift it on the Defendants to prove that 
the lands they hold are Uikheraj lands.” 

The documentary evidence which the 
Defendants relied upon was the quin- 
quennial Register, the Teraj Statements 
and the Taidad Registers. The learned 
District Judge thought that no useful 
assistance could be obtained from the two 
former; but with regard to the Taidad 
Register, he gave it force wherever the 
lands could •be identified. He thought 
that there was sufficient identification, in 


®Jght cases and be decided these in favour 
uf the Defendants. All the rest he de- 
cided in favour of the Plaintiff. 

The eighty-eight Defendants who had 
been unsuccessful appealed to the High 
Court. The High Court first dealt with 
the application of Art. 121 of the second 
Schedule of the Limitation Act, which 
provides that suits to avoid incumbrances 
in a putni taluq sold for arrears of rent 
must .be commenced within twelve years 
from the date when the sale becomes final 
and conclusive, and therefore by inference 
permits suits to be brought within that 
time. But the learned Judges observed 
that the adverse possession contemplated 
in these cases is possession which com- 
menced after the creation of the putni 
tenure. They say truly that the principle 
is that the purchaser of the putni tatuq at 
such a sale as the present takes the taluq 
in the state in which it was initially creart- 
ed; and after asuming the correctness of 
some decisions to which they refer, they 
add :-~- 

” The purcbaiser takes the property not 
free merely of all incumbrances that may 
have accrued upon the tenure by the act of 
the defaulting proprietor, bis representatives 
or assignees but also free of the interest 
acquired by an adverse possessor who has 
been been able to acquire sucl^ interest by 
the inaction of the defaulting proprietor.” 
But they add : '' This doctrine is plainly 
limited in its application to cases where the 
adverse possession commienced after the 
creation of the pwtni. In a case in which 
the proprietor of the estate is out of pos- 
scBsion, he cannot, merely* by the devioe of 
the creation of a subordinate taluk arrest the 
effect of the adverse possession which has 
already commenced to run against him, and 
-such possession would be effective not only 
as against thei subordinate tenure holder, 
but also as against the superior proprietor. 
Consequently, if a Plaintiff relics upon Art. 
121 of the second Schedule of the India Limi- 
tation Act, be has to establish that the io- 
'oumbrance whkh he s^ks to annul « doe 
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to adverse possession which commenced after 
the creation of the putm/^ They then point 
out that The District Judge has not foumjL 
that in the cases before us the adverse pos> 
session of the Defendants and their pre> 
deoessors commenced after the creation of 
the On the other hand, there is 

ample evidence that the adverse possession 
of the . Defendants and their predecessors 
commenced before the creation of the pu^nL 
There are traces on the record to show that 
there had been assertions of hostile title 
before the puini itself was created.’’ 

The High Court accordingly reversed 
the decision of the District Judge and dis- 
missed all the suits: 

The estate of the superior Zemindar was 
created in ITJfe and even assuming that 
there were no lakhiraj lands at the time 
of the creation of that estate, there would 
be room for the growth of interests by ad- 
verse possession between 1799 and 1807 ; 
and as the High Court observes, on the 
assumption that the possible interests ac- 
quired by the Defendants by adverse pos- 
session constitute incumbrances which can 
be annulled, the defect of the Plaintiff is 
that he has not established that the 
•verse possession of the Defendants and 
their predecessors commenced after 1807. 

It is here that the strong body of oral 
evidence, to which the learned District 
Judge apparently paid little attention, 
comes in. There is a mass of evidence to 
show that the Defendants and their pre- 
decessors had occupied the lands in ques- 
tion revenue free for periods, greatly ex- 
ceeding twelve years, and there was no 
evidence of any suggestion in cross-exa- 
mination to which their Lordships’ atten- 
tion could be drawn to show that this 
occupation had begun at any particular 
period. Apparently it Went back as far 
as anything could be traced, 

Jn Ibe absence of any indication that 
tjbese holdings as revenue free tenures 
had an origin either by creation or by the 
sufferance of a puttiidcit since 1807, their 


Lordships think that the High Court was 
right in saying that the proper presump- 
tion Was that they Tran back to a period 
antecedent to the creation of the tefuq, or 
to put it in another way, that it lay Upon 
the Plaintiff to show an origin subsequent 
to the creation of the pidni taluq if he 
were seeking to avail himself of sec. 167 
of the Act, and to annul these interests as 
incumbrances. In effect the judgment of 
the learned District Judge had given no 
weight to the evidence of possession. 
Whether this possession is to be attributed 
to the fact that tlie predecessors of the 
Defendants were in by title lawfully 
created before the grant of taluq in 1807, 
or to be attributed, as Counsel for the 
Appellants insisted must be the case (if 
they were to prevail), to interests lawful^ 
created before 1790, or is to be attributed 
to adverse possession acquired before 1807, 
makes no difference in the legal result. 

The principle upon which their Lord- 
ships should proceed has been well ex- 
pressed in the case of Hurryhur Mookho- 
padiya v. Madub Ohundcr Baboo (1). 

** Again, their Lordships think that no 
just exception can be taken to the rulingi of 
the High Court touching the burthen of proof 
which in such caseis the Plaintiff hae to suip- 
port. If this class of cases is taken out of 
the special and exceptional legislation con- 
cerning resumption suits, it follows that it lies 
upon the Plaintiff to prove a primA fade 
case. His case is, that his mdl land has, 
since, 1790, been converted into lakheraj. He 
is surely bound to give some evidence tW his 
land was once mdh The High Court, in the 
judgment already considered, has not laid 
down that he must do this in any particular 
way. He may do it by proving, payment of 
rent at some time since 1790, or by docu- 
mentary or other proof that the laud in 
question formed part of the fndl assets of the 
.estate at the Decennial Settlement. His 
primd facie case once proved, the burthen of 
proof is shifted on the Defendant, whq must 

(1) 14 M. I. A. 162 at p. 172^ 8 B. L. &. 808 
(1871). 
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nulce out thAt Us tenure existed before 
Oecjember ITBCt 

It BBerY< be objected that &e result of 

ndiBc may be that PlaintiOs will Boine< 
times fail; where under, the fonder and 
looser, practice tiuy would have suceeedfed 
in assesoBg or resumiitg ^e land. But this 
can only happen by reason of the inability 
of the Plamtifl to igjivie primA fane proof of 
the facts which is the foundation of his 
title ; a oircumBtance not likely to occur un> 
lasBl the Defendants, or those from whom 
they ch^im, have been long in poesession of 
the tenure impeached. Nor is it, in their 
Lordships’ oiuinon, to be regretted if, in such 
cases, effect is. given to those presumptions 
arising from long and uninterrupted posses* 
sion, which were heretofore excluded only 
by the exceptional procedure applied to re- 
sumption suits under the Regulations, which 
have now been decided to be inapplicable to 
suits of this nature, and by relieving De- 
fendants from the burden which every year 
made it more difficult to support.” 

It is right to add one observation. 

The case proceeded in the Courts below 
ui)on the footing that an interest, not 
directly created by the Utluqdar, but allow- 
ed to grow up by his sufferance and negli- 
gence is an incumbrance within the defini- 
tion given to that word in sec. 161 of the 
Act. There is apparently a current of 
decisions in India to this effect, and their 
Lordships have, for the purpose of i^eir 
judgment assumed, as the Judges in the 
High Court assumed for their judgment, 
that this is correct. But it mnst not be 
taken that their Lordships have expressed 
a final opinion upon the point, it being 
unnecessary that they should do so. 

One further point remains. In order to 
be in a position to use the powers of sec. 
167. the purchaser must act " within one 
year fnm the date of the sale or the date 
on which he first has notice of the incnm- 
branee whichever Is the later.”' The 
Plaintiff here did not act within one year 
from the date o{ the saje ; but it 
is suggested that be did act within one 


year of his having notice. No point to the 
contrary was made in the Courts below the 
Higb Court, and no issue was taken. In 
these circumsianees the High Ccn^t 
thought itself entitled to act u|K)n ptroih*. 
abilities and to hold that the Plaintiff, 
must have had notice moye than a year 
before he acted, and to decide against him 
on this ground also. Their Lordships 
cannot agree with this course of action', 
and if the point were now of importance, 
they would have acceded to the application 
of the Appellants, and remitted the case 
in order that an ' issue as to thJa point 
might have been stated and found. But 
as for the reasons already given they tbink 
the Plaintiff has failed on the main point,, 
it becomes immaterial to have this issue 
decided. Their Lordships will therefore 
humbly advise his Majesty that this ap- 
peal should be dismissed. There being no 
appearance for the Kespondents, there will 
be no question as to costs. 

Solicitors : Messrs. Walldns and Hunter 
for the Appellants. 

K. M. P. Appeal dismissed. 

PRITTIOOUIICIL. 
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Lobd Buokmastbb. 
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Lobd Gabson. Sitabaw, 

Mb,. Auebr Ali. AppeHant, 

Sib Lawbbnob Jbhkins. «. 

1921, I Sbbtb .Rastbb- 

Heard, 2 and bhai Mamibs^ 

5, December. and anr., Bes- 

Judgment, pondents. 

5, December. 

Mtndu ttaw—Tmple propsTty, ptrmanmt lease 
of, foeetioned after 100 tfeare—Pi^umplion i\at' 
alienationvxa lawfuUy made. 

The dkahiUty of a sbebait of a Hindu 
Deity to mahe a permanent grant of en* 
dowed property, isnotaheotuie. 
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Although' the shebtiit for thie time b^inq 
kAs no 'power to ihake a pitmanenl aUen- 
diion of such property iii the absence of 
proved necessity for the alienation, yet 
the long lapse of time between the alien- 
aBon and the challenge of its validity is a 
circumstance which enables the Court to 
Assume that the original grant was made 
in exercise of that extended power. 

• CHOOEAIiINGHAAI PlIiIiAT V. Mayandi 
Chettiar (1) followed. 

The above principle teas applied in the 
present ease of a permanent lease of temple 
property which was challenged after the 
lapse of 100 years, when it had become 
completely impossible to ascertain the cir- 
cumstances ibhich caused the grant to be 
made. 

The importance to parties to litigation 
in India of defining at the earliest moment 
and in the simplest terms the exact 
character and extent of the dispute which 
is going to be made the suhied of litigation 
adverted to. 

This was an appeal from a judgment 
and decree of the High rmir', Bombay, 
dated the 22nd December 1910, dismissing 
an appeal from the Court of tlic District 
Judge, Alj[ijiedftbad,j dated the 27th Octo- 
ber 1914, which reversed a decree of tha 
Alimedab^,^ dated 

the February! 1913. , , 

Th^pjjit bitought by (lie Plaintiff 
(Appellant) to rqoover jDossession of a 

Delhi Gate at 

'Ah/^eaajrb^d/^ ^ . 

Tbjj “ wa^i ” wag^ on the I7th June 
1756 j^nveyed to the deity Shri Ranohpdjj 
through one Sultansinghji as a “ pasayta ** 
or assignment of rent-free land for reli- 
gious purposes. 

* In 1824 the following document was 
to Bai Krishnabai the wife of 
Sultansinghji by one V^kbatchprnd an 
ancestor of the Beapondent. 

(1) I* Jj. B. 10 Mad; 486 (1090). ^ 


Shri (ie., prosperity.) 

On the 8th of Maha Vad of the Samyat 
Year 1880 the day of the week Sunday (22nd 
February 1824) (this rent-note) is passed to 
Bai Krishnabai wife of Chowbdar Sultansang 
Maharajji by Shet Vakhatchand,. Ehushal- 
ohand. To wit: You have given a field 
and a well as “ Dharmada oharity) to 
the temple of Shri Banohhodji, I have taken 
the said field and well (on lease) for making 
“ Wadibag ” (lit. a garden). In respect 
thereof I am to pay from year to 
year Bs 40 (in words) forty in cash of the 
Shakkai Currency for one year in your pre- 
sence to the Sadhu who performs the worship 
at the temple of Shri Banchodjji. Should 1 
fail to pay the amount as above written 
I am to take oif and remove the structure 
which I may have raised and also the trees 
and seeds which I may have planted and 
sown and to hand over the field and well to 
(the authorities of) the temple of Shri Earn 
chodjji. On (the security of) the said field 
and well Bawa Kisandas has borrowed from 
me Rs. 95-mnety-five of the Shakkai Cur- 
rency. As to that I am to deduct Rs 10 and 
pay Rs 30 to you (for each) 1 one year. On 
the Rs 95 being paid up in full, T am to 
pay ru}>eeB forty for 1 one year as above 
stated. And in case the Oo\ernrr)ent or any 
other person causes any hindrance or ob- 
struction in connection with this field and 
well I am to hold you responsible therefor. 
What is thus written is aprrecd to 
l.^Here the signa- 1 Here the atte»ta- 
ture. tion. 

1. The signature of 1 Written by Shah 
' Sheth Vakhat- Parbhudas Bul- 

chand Khushal- akhidas, (his) at- 

ohand in the hand testation (made) 

of Motibhai in the presence of 

the, two paiiies. 

1. Written 15v Shall 
Shamal Jamna- 
das, (his) attesta- 
tion (made) in 
the presence of 
two parties. 

It is largely on this document that thb 
Eespondents relied— in support of their 
claim to' be permanent, and not annual 
teQRRts as alleged by tbe Appellant. 
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Ik 1909 the 'Appellant' was authortBed 
by the District Jndge of Ahmedab^ to 
lease the " wadi ” to the Jehangir Vakil 
Mills for 999 yeai s and it was in order to 
vindicate his title and give possession to 
the mills that the present suit was brought. 

The trial Judge held that the Defend- 
ants (Bespondents) were annual tenants 
and that no notice to quit need be given 
them as they had repudiated the Plaintiff’s 
title. 

Th^s decree was reversed on appeal by 
the District Judge of Ahmedabad and the 
High Court of Bombay confirmed the de- 
cree of the lower Appellate Court. 

The Plaintiff now appealed to His 
Majesty in Council. 

Mr. ' Upjohn, K. C. (with Mr. E. B. 
Bathes) for the Appellant. — There are two 
main points in this appeal. (1) Was the 
lease a permanent one? ('i) Was the 
lessor absolved from giving notice to 
quit? The main question is the const vuj- 
tion of the rent norfie passed to Krishnabai. 

It could not be a lease in perpetuity ; if 
it purports to be so it 'was beyond the 
powers of the “shebatt” to grant. It 
contains no 'wmrds importing perpetuity. 
The rent is a yearly one. There is ex- 
press power to determine the tenancy on 
failure to pay rent and the object is agri- 
cultural, i.e., to make a garden.* The 
District Judge has held this to be a build- 
ing lease because there is a direction to 
remove a structure. This is not a fair in- 
teipretation of the terms of the grant. 
Musammat BUaemoni Dasi y. Rajah Shea 
Pershad Singh (2), TooUhi Pershad 
Singh V. Rajah Bam Naifain Singh (3) and 
Ijota Beni Bam v^ Kundan La\l (4). 

(3) L. B. 9 1, ii. 3S; 8, c. I. L, B. S OaI. 664 
(1882). 

• (8) lu B. 18 I. ▲. SOS at p. 814s 8. o. I. Ii. B. 
12 Oal. lin (1886). 

(4) Ih B. 86 I.«A. 68 at p. 68 : 8. o. L Ii. B. 
81 All. 499t S 0. W, N. 602 (1888). 


■' An important consideration in con- 
struing such a document is what are the 
powers of the lessor. A ahebait cannot 
legally alienate. Maharanee Shibesapuree 
Debia v. Mothooranath Acharjo 
too Fateh Chand v. Bam Kishan'Kunwar 
(6) and Vtdya Vamsi Thirtha y. Bahtsami 
Ayyar (7). 

Even giving the lease the longest opera- 
tion it could have, at any rate after 
Erishnabai’s death it would become a 
yearly tenancy. 

Mr. E. B. Bathes (following) :-^On the 
question of notice, no notice to quit was 
necessary because the Respondents had 
publicly stated that they had a permanent 
lease. Vihrama Deo Ma}ui)raiulum, Maha- 
raja of Joypore v. Ruhmim Pattamaha- 
devi (8). 

The evidence goes to show that the 
lease was granted, it not by a shebait, at 
any rate by some one in a fiduciary capa- 
city The grant of 1766 is plainly'for reli* 
gious purposes. So that the grantee holds 
in a fiduciary capacity for the performance 
of the ceremonies. 

Apart from the question of proper notice, 
I am in any case entitled to come here 
and ask for a ruling on the question of 
whether the tenure is or is not permanent. 

Mr. L. DeGruyther, K. C. (with him 
J. M. Parihh) for the Respondents.—- The 
deed must first be construed. If that is 
in my favour the question then arises as 
to the grantor’s power to grant a perma- 
nent tenancy. If the lease ig ambiguous 
then the fact that for a great number of 
years it has been treated as permanent is 
e'vidence that it was intended to be 

(6) 18 H. 1. A. 870,(1869). 

(S) li. B. 89 1. A. 847 ; 8. a, B. 84 All 
679 (1912). 

(7) L. B. 48 I. A. 308 at p. 827 (1921). 

(8) L. B. 46 I. A. 109 : 8. c. I. L. B. 43 Uad, 
6891 88 0. W. M. 889 (19191. 
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permanent. Upendra KmKna Manual y. 
Igmail Khan Mahommed (9). 

In the document the only provision for 
a termination of the tenancy is on failure 
to pay rent IThe purpose of the lease is 
for making wadihag,** i.e,, a garden 
house, and the Government records show 
a bungalow on this property in 1836 and 
1867. The temple on the property is a 
Jain temple erected by the lessees. 
They would not have erected such a build- 
ing unless they considered that their 
tenure was permanent. 

Beference was made to Nahakuniari 
Debi V. Behari Lai Sen (JO). The point 
as to whether grantor had power to grant 
a p^manent lease was not raised in the 
lower Courts. A shebait can in special 
cases grant a permanent lease. From 
lapse of time and from tlie fact that this 
point was not raised, it may be assumed 
that the original grantor did have power 
to grant a permanent lease. 

Banga Chandra Dhur Biswas v. Jagat 
Kishore Chowdhuri (11), Murugesam 
Pillai V. Manickavasaka Pandara (12) and 
Vidya Varusi Thirtha v. Balusami Ayyar 
(7). 

' If it had been pleaded that the grant by 
Srishnabai was invalid I say this is barred 
by limitation. Indian Limitation Act, 
IX of 19(®, Art. 134. He also referred 
to :-r~ChockaUngham Pillai v. Mayandi 
Chettwr (1). 

Mr. E. B. Baikes replied. 

<11 1. L. R. IS Mud. 486 OSUS). 

(9) UR. 481. A. 802 08211. 

(2) L. S. 31 1. A. 144: «. c. 1. U B. 32 Oal. 

41; so. W.K. 880 11004). 

110) L. B. 34 1. A. 100: •. c. I. L. B. 34 Oa). 

802; 110.W.N.866(1B07). 

(11) L. B. 43 I. A. 243; *. 0. I. L. B. 44 Cal. 

ISO : 21 C. W. N. 226 (1316). 

(18) L. B. 44 1. A. 88) 8. c. I. L. B- 40 Bad. 

408 ; 31C.t7.H,7Bl(in7}. 


Their Lobdbhips’ . JupoimiT was 'deli* 
vered by 

Lord .Bcokmabtbb. — ^Tbeir Lordships 
have coine to a clear opinion upon the 
merits of this ^^al, and as it relates to 
the ppesession of land, they will -not re- 
serve the expression of the advice that 
they will tender to His Majesty. 

The Appellant is seeking to obtain pos- 
session of a piece of land some 5^ acres in 
extent, that is situated near the Delhi 
Gate of the city of Abmedabad. That the 
Bespondents are in possession by them- 
selves or their tenants is not in dispute ; 
it is indeed the foundation of the Appel- 
lant’s claim, for the proceedings out of 
which this appeal has arisen were institut- 
ed by the Appellant as Plaintiff claiming 
to recover possession of the property upon 
the ground that the only right of the Be- 
spondents is as tenants from year to year, 
a tenancy which had been duly determined 
by notice, or in the alternative, that the 
conduct of the Bespondents rendered it 
unnecessary that the Appellant should 
take any further steps to secure its deter- 
mination. 

■ The land in question was granted oh the 
17th June 1766, to one Snltansingh Mahst- 
rajji for the deity of Shri Banchhodji ; in 
other words, the grant was a grant to a 
namgd person for a defined religious pur- 
pose. 

On the 22nd February 1824, this land 
was dealt with by way of lease ; the docu- 
ment recording the transaction takes the 
form of a recognition by the tenant of the 
rights that have been granted and its'in- 
forinality is largely responsible for this 
dispute. It states that it is a rent note 
given to the Avife of Bultansingh Maha- 
rajji, the grantee under the original, grant ; 
that the tenant has taken the field and 
well for making a garden, and that in re- 
spect thereof Bs. 40 a year is to be paid. 
There tiien follows ah' ihiportaht provi- 
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sion. The money is to be paid, not to the 
lady who made the grant, but .to the 
Sadhu who performed the worship at the 
temple of the deity, aod the explanation 
of that is to be found in later clauses '»f 
the deed, by which it appears that, one 
Bawa Kisandas, who had undoubtedly 
some official capacity in connection with 
the temple, had borrowed money from the 
lessee, and the amount of that loan being 
Bs. 96, the lease provides for its liquida- 
tion by the lessee retaining Bs. 10 a year, 
until the discharge took place. There is 
also a provision that if the rent is not 
paid, the lessee should be at liberty to 
remove the structures which he may have 
placed upon the property, and also the 
trees and seeds. Their Lordships think 
this means that, in the event of the rent 
not being paid, re-entry will be possible, 
and that if re-entry is altempted (Be 
permanent structures which the lessee has 
erected may be removed by Jiim. There 
are no words whatever in the document 
that suggest any other right of re-entry 
on the part of the lessors, nor is there any- 
thing in the actual language that gives 
much assistance in determining what the 
effect of the document might be. It has 
been argued that the object of taking the 
lease, which is said to be the making of a 
“ wadibag,” renders some assi^ance, as 
the meaning of wadibag is a garden, 
which it was intended to use for the pur- 
pose of adding thereto a house, and that 
in consequence the grant was for building 
purposes. Their Lordships cannot, how- 
ever, find anything that will give, them 
my material assistance in this or any of 
the descriptive words. All that can be 
Bftid is that there are two constructions, 
and no third, to which the document lends 
itseU ; the one that, the tenancy recognised 
was a tenancy from year to year ; the other 
that it was a permanent lease, which 
could <mly he tteminated by non-payment 


' of rent. After this lease had been grant- 
ed, certain buildings ■ were undoubtedly 
erected upon the land. What the nature 
of those buildings may be. it is not easy 
to determine, -and it spears that what- 
ever they were they have beep allowed to 
fall into disrepair. Their .Lordships do 
not think that the Bespondents can gain 
much assistance from inviting attention to 
the actual structures that eyist upon the 
property as it stands now. Gertpinly no 
case can be established that would stop 
the lessors from asserting thejr right to 
possession, if under the terms of the docu- 
ment as construed by the circumstances 
known, that right exists. The evidence t 
is unvarying to this effect — that from 18‘26 
down to the time when this dispute arose, 
the tenants have been in continued and 
undisturbed possessioti of this land at the 
original rent, and that there is no case 
made of any act done or any document 
signed which suggests that during the 
whole of that period either one party •or 
the other regarded the right of the Be- 
spondents as anything short of pehnanent. 
There is, indeed, both in 1829 and in a 
receipt for rent as late as 1906, the use of 
the word “ saddrmat” which has satis- 
fied the learned Judges in the Court below 
that the tenure was intended to be perma- 
nent. It is a inatter of extreme, difficulty 
for their Lordships here to give with con- 
fidence decisions as to the exact meaning 
of words in a language with which they 
are unfamiliar, and they always .place the 
greatest reliance upon the learned Judges 
in India for the purpose oi' affording thorn 
an exact and accurate interpretation of any 
word that may be in dispute. They dp 
not, however, in this case, mtend to rest 
their opinion upon .the . use of this parti- 
cular word. It may have been accidental, 
it is certainly not conclusive. 

Apart from any mference due to the fisf 
of this word, their Lordships thiiA that. 
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the terms of the docament which, as 
pointed ont by the learned District Judge, 
may not be satisfied if the tenancy were 
one from year to year, coupled with the 
fact that notwithstanding the low rent, 
which was never changed, the property 
has been in fact dealt with by the lessees 
on three septwrate occasions, in 1872, in 
1888, and in 1900, by being sub-leased for 
substantial periods of years at increased 
rents, a circumstance which it is not un- 
reasonable to assume must have come to 
the knowledge of the lessors at some time 
or another, and that no dispute has arisen 
as to their right to make such giants or io 
* remain in occupation until the present 
time, is sufficient to justify them in saying 
that the memorandum signed on the 22nd 
February 1824, was intended to record a 
transaction by which a permanent right 
to occupy was conferred upon the Eespon- 
dent’s predecessors in title. With regard 
to the litigation that took place in 1898 
for the purpose of partitioning the lessees’ 
interest, it is only necessary to say that 
having examined all the details which arc 
most carefully investigated by Mr. Mobile, 
the ^Additional First-class Subordinate 
Judge by whom this case was originally 
heard, their Lordships agree with him and 
the lewned District Judge in appeal that 
nothing Was then decided which bars the 
present litigation or prevents the Defend- 
ants from assorting their rights. 

It is, however, further urged on behalf 
of the Appellant that if such be the mean- 
ing of the document, effect cannot be given 
to it because the property dealt with was 
property devoted to religious purposes, so 
that the power of leasing would not extend 
beyond the granting of a lease for the', life 
of 4be head of the religions charity, who- 
ever it might be, for the time being. 
There is no doubt great force in that argu- 
ment, but it is subject to two defects, 
is that it certainly it ’not plain 


that the ori^al lease in 1824 was made 
by any body in the position of a shebait at 
all, because the note is given to the' widow 
of the original grantee, and although it 
might have been fair to assume that the 
original grantee Was intended to hold as a 
shebait, even if the widow could hold the 
office, it was not in virtue of that capacity 
that she granted the lease. Further, the 
disability of a shebait to make a peixuanent 
grant is not absolute. 

In the case of Choekalingham PiUai v. 
Mayandi Chettiar (1), it was pointed out 
that although the manager for the time 
being had no power to make a permanent 
alienation of temple property in the ab- 
sence of proved necessity for the aliena- 
tion, yet the long lapse of time between 
the alienation and the challenge of its 
validity is a circumstance which enables 
the Court to assume that the original grant 
was made in exercise of that extended 
power. Their Lordships have no hesita- 
tion in applying that doctrine to the pre- 
sent case. If in fact the grant was made 
by a person whd possessed the limited 
power of dealing under which a shebait 
holds lands devoted to the purposes of 
religious worship, yet none the less there 
is attached to the office in special and un- 
usual circumstances, the power of making 
a wider grant than one which enures only 
for his life. At the lapse of 100 years, 
when every party to the original transac- 
tion has passed away, and it becomes com- 
pletely impossible to ascertain what were 
the circumstanbes which caused the ori- 
ginal g^t to be made, it is only following 
the policy which the Courts always adopt, 
of securing as far as possible quiet pos- 
session to people who are in apparent law- 
ful holding of an estate, to assume that the 
grant was lawfully and not unlawfully 
made. ' 

Their Lmidships therefore bold that on 

(1) 1. L. B: 19 ttad. (llM). ' 
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both the gioands that have been men- 
tioned this appeal must .fail, and they have 
only to add that if in truth the real com- 
plaint that the Appellant desired to bring 
forward was a complaint based upon the 
limited power of the original grantor, such 
a case ought to have been carefully stated 
m the original plaint, and certainly urged 
before the High Court as a substantial 
reason why leave to appeal should have 
been granted. The absence of this cir- 
cuihstance has not liad any influence upon 
their Tjordships’ conclusion. They only 
refer to the matter for the purpose of 
attempting once more to call the attention 
of parties in India to the importance of 
defining, at the earliest moment and in the 
simplest terms, the exact character and 
extent of the dispute which js going to be 
made the subject of litigation through the 
various Courts and upon which this 
tribupal ultimately advises. 

Their Lordships will therefore humbly 
advise His Majesty that this appeal should 
be dismissed with costs. 

Solicitors ; Mr. Kdu'ord DnUfado for the 
Appellant. 

Solicitors : Messrs. Baker, Blaker and 
Hawes for the Eespondents. 

G. D. M. Appeal dismissed. 

(CIVIL APPELLATE JURISDICTION.] 
AffbaIi from Original Civil 
JCBISDIOTION 
No. llOJoF 1920. 

' Sarat Chandra GuftA, 
Sandbbson, 0. J. PUintiff, Appellant, 

Biohabdson, J. V. 

1921, Kanai Lal Obakra- 

4, May. BABTT and anr., Defend- 
ants, Respondents. 

Indian Idmitation Act {IX of 1908), Ari*. 91, 95 
and 190, ■ tee. IS— Suit far tetting aside or eon- 
eeUing a wUten on the ground of fraud 

and dsdUmuHon Sf Utle—Deed if need be set aside 
when inetrtmeut void ab initio. 


Plaintiff prayed inter alia (1) for a 'de- 
claration that a deed of gift was void and, 
inoperative in that the donor signed the 
deed believing, owing to the fraud and mis- 
representation of the donee, that it was 
only a power of attorney, and (Z) for a de- 
claration of title in certain Qovemment 
Promissory Notes, the subject of the deed 
of gift. The deed was signed on the 
IZth July 1906 and the donor came to 
know of the fraud on the ZSrd January 
1915, and the suit was instituted on the 
22nd December 1919: . 

Held — That the three years’ limitation 
provided by Arts, 95 and 91 of the Limi- 
tation Act did apply to the suit, inas- 
much as the principle laid down in Fostbb 
V. MACKINNON (1), that the alleged deed is 
no deed was applicable so that the deed 
being void ab initio did not require to be 
set aside or cancelled. 

Held, further, with reference to the 
relief sought for in cl. (2) of the prayer, 
that Art. 120 of the Act would apply and 
that sec. 18 would prevent the period of 
limitation from running until the fraud 
became known. 

R.4NI Janki Kunwau v. Raja Ajit 
Singh (2) and Malkarjan v. Nabhari (3) 
distinguished. 

This was an appeal preferJed on the 
21st September 1920 against a decree of 
Mr. Justice Bucklaud, dated the 24th 
August 1920, passed in the exercise of 
Ordinary Original Civil Jurisdiction. 

The material facts necessary for this 
report will appear from the judgment of 
the learned Chief Justice.. 

Mr. N. N. Sircar (with Messrs. B. C. 
Ghose, S. G. Bose and B. M. Sen) fw the 
Appellant argued that the deed being a 
nullity — a non est factum — el. (1) of the 

(1) L. R. 4 0. P. 704 at p. 711 (1869). 

(at L. B. 14 1. A. 148 (1887) 

(S) L. B. 27.1, A. aie ; i. c. I. L. R. 8Q Rom. 

337; 6 0, W. N. 10 (1900), 
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relief prayed for need not be considered and 
may even be struck out and the article 
applicable to cl, (8) is Art. 120 of the 
Limitation Act. 

Messrs. P. N. Dutt and’ S'. K. Chakra- 
berty for the Respondents were heard in 

reply. ^ 

' ’• 

The Judgment oe the Court was as 

follows 

SandBeson, C. J. — This is an appeal 
from tHe judgment of my learned brotlier 
Mr. Justice Buckland whereby lie dis- 
missed the suit, on the ground that it had 
been brought out of time. There was no 
investigation of facts. The case was de- 
cided upon the facts which were stated in 
the plaint. Having regard to those facts 
statdd in the plaint the learned Judge came 
to the conclusion that the suit was barred 
under the Art . 95 of the Indian Limita- 
tion Act, holding that the suit was a suit 
for relief on the ground of fraud. It is. 
therefore, necessary to refer to the plaint 
to ascertain the facts which were therein 
relied upon. It was alleged that one 
Nanda Kissore Ganguly died on the 2nd 
day of June 1892, that by liis Will he de- 
vised to his widow Ranganmoni Debi cer- 
tain premises Nos. 27/1 and 27/2, Boorti 
Bagan Lafie and a life interest in certain 
other premises. No. 3, Boorti Bagan Lane, 
and that by the Will he left the latter pro- 
perty No. 3, Boorti Bagan liane, to his 
nephew Kanai Lal Ghuckerbutty after the 
termination of Jihe widow's life interest. 
The mrigiBal Plaintiffs in this case were 
Banganmoni Debi (the widow) and Barat 
Chattdra Gupta and the original Defend- 
aat was Eanai Lal Ghuckerbutty to whom 
I haie fust rafarred. But in August 1920 
Batiganmoni the widow was struck out as 
a Plaintiff and was added as Defendant. 
It appears that Banganmoni took posses- 
sion of thd fH>operty of her husband after 
Ids dMtb shdwat in possession pf the pro- 


perty in question Nos. 27/1 and 27/2,' 
Boorti Bagan Lane, nntil the time the 
property was acquired by the Calcutta !&h- 
provement Trust. It was then alleged ini 
the plaint that in June or July 1906 the 
Defendant Kanai Lal Ghuckerbutty in- 
duced the widow Banganmoni Debi to 
sign a document and certain allegations 
with regard to the necessity for the docu- 
ment for the purpose of the management 
of the estate were relied upon. But the 
most important allegation was an allega- 
tion that relying npon the representation 
of the Defendant Kanai Lal Ghuckerbutty, 
Banganmoni Debi put her mark upon a 
paper which she was told by the Defend- 
ant Kanai Lal Ghuckerbutty was a power* 
of-attorney and would enable the said 
Kanai Lal to institute suits for rent on 
behalf of Banganmoni and that she signed 
it under the belief which was brought 
about by Kanai Lal that the document 
which she signed was nothing more than 
a power-of-attorney. It was further 
alleged that in June 1913 the premises 
were acquired by the Calcutta Improve- 
ment Trust and a sum of Rs. 10,000 was 
awarded as compensation and that such 
sum is now lying invested in Government 
Promissory Notes in the Bank of Bengal 
to the credit of the Calcutta Improvement 
Tribunal, that thereupon claims were made 
in respect of said premises before the 
Improvement Tribunal by Banganmoni 
and also by Kanai Lal Ghuckerbutty and 
others. It was then alleged that an award 
was made by the President who directed 
that the 'compensation money should be in- 
vested in Government securities and the 
intorest should be paid to Banganmoni 
during her life, and that after her death 
the amount would be dealt with acccurding 
to law. It was then alleged that during 
these proceedings Banganmoni ascerttnned 
for ' the first time -tW Ifee -dOens>eiit/' 
which she has signed in 1906 unde^ the- 
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■belief that she was signing a power-of- 
attOTBey was as a matter of fact a deed of 
gift and exchange whereby she purported 
to convey to . the Defendant Eanai Dal 
ChBckeiibutty the premises Nos. 27 /I and 
27/2, Soopti Bagan Lane, subject to a 
right in herself to hold and occupy the 
premises during her life in exchange for 
the vested reversion of Eanai Lai Ohucker- 
butty in the other premises, namely, No. 3, 
Soorti Bagan Lane. Then the other 
material fact is that after this, namely, 
on the 23rd of November 1918, Eangan- 
moni assigned to the Plaintiff all her right 
title and interest in respect -of the 
R's. 10,000 and the Government Promis- 
sory Notes representing that sum of 
Bs. 10,000 together with all interest for 
valuable consideration covenanting with 
the assignee that she would give him all 
assistance which would be necessary for 
the purpose of instituting suits for a de- 
claration of Ranganmoni’s absolute right 
in, and over, the premises and to the 
Rs. 10,000. The plaint then set out the 
alleged deed of July 1906 after stating that 
enquiries had been made in the Registra- 
tion Office. The suit . was instituted on 
the 22nd of December 1920. In the suit 
it was submitted that the deed of ex- 
change and gift was wholly void apd in- 
operative emd that the Defendant Eanai 
Lai Chuckerbutty never acquired any right 
title or interest in the said premises or in 
the Rs. 10,000 and it was stated that 
Ranganmoni was prevented by the fraud 
of the Defendant from acquiring any 
knowledge of the real nature of this 
deed and her right to institute the 
suit until the 23rd January 1915; 
and. that .consequently the cause of 
actipn arose on the 23rd of January 
1915. Those are all the facts to which 
I need refer. The first prayer of the plaint 
was .for a declaralion that the said deed of 
exchange pf 1906 was void aod inopera- 


tive ; secondly . for a declaration that the 
Plaintiff Sarat Chandra Gupta was abso- 
lutely entitled to the said sum of 
Rs. 10,000 in Government Promissory 
Notes now lying in deposit at the Bank 
of Bengal and for other receipts to which 
I need not refer. First of all it is neces- 
sary to say that of course the Plaintiff the 
assignee Sarat Chandra Gupta is in no 
better position than his assignor Rangan- 
moni Debi. The question is whether the 
learned Judge was right in holding that 
Art. 95 applies to this case on the ground 
that this is a suit asking for relief on the 
ground of fraud. The learned Counsel for 
the Appellant has argued that the relief 
asked for in this case is a declaration that 
the Plaintiff is absolutely entitled to the 
sum of Rs. 10,000 in the Government 
Promissory Notes and that the first para- 
graph of the prayer might have been struck 
out of this plaint altogether that it would 
no doubt have been necessary for the . 
Plaintiff to prove the facts stated in the 
plaint but that no relief need be granted 
by the Court except the relief which is 
asked for in the second paragraph, namely, 
a declaration that the Plaintiff is entitled 
to the money represented by the Govern- 
ment Promissory Notes. That argument 
is based upon the ground that the deed of 
July 1906 was void and inoperative 
ah initio, that it was not merely-a contract 
which - was voidable at the instance of 
Ranganmoni but that it was no deed at 
all on the ground that Rangwmoni when 
she executed it thought that she was exe- 
cuting a power-of-attorney whereas by 
the fraud of the Defendant she was in- 
duced to execute a deed whereby the pro- 
perty was conveyed to the Defendant. 
We must approach this case upon the 
assumption that the allegations in the 
plaint are correct because so far there is 
no proof in this case. We- must there- 
foro anwime for the purpose of thw' iudg^ 

61 
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ment that Banganmoiii signed this docu- 
ment under the belief that she was signing 
a power of attorney, whereas she was 
induced by the fraud of the Defendant to 
execute a deed of exchange and gift there- 
by alienating the property from herself to 
the Defendant subject to a life interest. 
I of course express no opinion as to what 
are the real facts in this case. I am 
giving this judgment upon the assumption 
that the facts alleged in the plaint are 
correct. Upon that assumption the deed 
was no deed, because Eangaumoni thought 
that she was signing one thing whereas as 
a matter of fact she was signing another 
and the principle which is applicable to 
this case if that assumption is made is 
the one which is laid down by Mr. Justice 
Byles in Foster v. Maekinnon (1). The 
allegation here is that the deed of July 
1906 was void on the ground that the 
mind of Banganmoni did not accompany 
her signature or mark, in other words that 
she never intended to sign and therefore 
in contemplation of law never did sign the 
deed to which her name and mark were 
attached. If then the allegation amounts 
to an assertion that the transaction which 
took place in July 1906 resulted in no deed 
being signed by Banganmoni then the 
only declaration which the Plaintiff would 
require in this case would be the declara- 
tion which is asked for in para. 2 of the 
prayer. It would be necessary as I have 
said before for the Court to come to a deci- 
sion on the facts as regards this transac- 
tion and if it came to a decision that i!i 
taw the deed of exehaJige and gift was not 
executed by Banganmoni, then all that 
would be necessary would be for the Court 
to declare that the Plaintiff is entitled to 
the money. It is not a case where the con- 
tract is voidable in which case the Court 
vvquld have to make a declaration that the 
.t^ed should be set asides. On the facts 
{}) ,11. 9. 4 P, P. 704 at p. 71 1 (1S69), 


assumed there would be no necessity for 
such a declaration for the Court would 
have come to the conclusion that in law 
Banganmoni had not executed the deed of 
exchange and gift. Consequently in my 
judgment the contention of the Appellant 
in this case would be correct, viz., that the 
relief which is sought for is the declara- 
tion which is asked for in para. 2 of the 
prayer of the plaint. That being so Art. 
120 of the Schedule to the Limitation Act 
would apply to this case and inasmuch as 
it is alleged that Banganmoni’s rights were 
concealed from her by the fraud of the 
Defendant until the 28rd of January 1916, 
sec. 18 of the Limitation Act would have 
effect and the period of limitation would 
not begin to run until the 23rd of Janu- 
ary 1916. The period of limitation 
prescribed by Art. 120 is six years. 
This period would not expire until 
January 1921 and inasmuch as the suit 
was brought on the 22nd of December 
1919, in my judgment the suit would be 
brought in time. Consequently this ap- 
peal is allowed with costs, the order of the 
learned Judge dismissing the suit is set 
aside and in view of this judgment the 
case is remitted to the Court of first in- 
stance to be tried on the merits. The 
costs of the first hearing in the Court 
below will abide the result of the further, 
hearing and in the event of the suit riot 
being further fried such costs will be in 
the discretion of the J udge on the Original 
Side. 

Bichabdson , J . — I agree. It seems to 
me that modern decisions founded in prin- 
ciple on the cases of lidni Janlei Kunwar 
v. Raja A jit Singh (2) and Malkarjan v. 
Narhari (3), lead to the following result. 
If a Plaintiff comes into Court to have a 
particular written instrument set aside or 

(2) L. B. 14 1. A. 148 (1887'. 

(8) Ii. B. 87 I. A. 816 1 ■. r. T, L. B. 86 %m. 

P87j B 0. W. W. 10 (1900). 
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cancelfeii then primA fade the articles of 
the schedule of the Limitation Act appli- 
cable is Art. 91 whether the ground on 
which the claim is made is fraud or some 
other ground. 

The Courts, however, draw a distinction 
between void and voidable instruments 
and hold that Art. 91 does not apply to 
instruments which are void ab initio 
so as not to require setting aside. 
When the instrument is voidable it is 
presumably valid, and binding on the 
Plaintiff until it is set aside, and any fur- 
ther relief which may be sought depends on 
the removal of the instrument from the 
Plaintiff’s path. In such a case Art. 91 
applies. 

But if the facts alleged by the' Plaintiff 
raise a case that the instrument, whether 
executed by the Plaintiff himself or by 
some third party through whom he claims 
is null and void ab initio, then as I under- 
stand the matter. Art. 91 ceases to be ap- 
plicable and the circumstances may en- 
title the Plaintiff to the benefit of the 
longer period of limitation allowed by some 
other article, such as Art. 120 or Art. 144. 

In the present case, as I read the plaint, 
the Plaintiff raises the plea known to Eng- 
lish lawyers as non est factum. 

If she should succeed in establishing that 
plea, then the instrument in question 
would be altogether void. It would not 
require setting aside and the prayer to 
set it aside would be therefove superfluous, 
so that Art. 91 would be inapplicable. 

,\ Now the Court below has come to no 
conclusion upon this plea. I do not know 
.whether the point was taken before the 
learned Judge but it does seem to arise on 
the pleadings and it was taken before us 
without objection by the other side. I ex- 
press no opinion of course on the merits 
of the Plaintiff’s plea. The question is in 
the first instance a question of fact de- 
Ifndipg on evidenjie. and it is impossible 


to anticipate the conclusion at which the 
Court of trial may arrive after evidence 
has been taken. 

I agree that, the appeal should be allow- 
ed and the case remitted, to the Court 
below to be further dealt with. 

Mr. S, M. Dutt, Solicitor for the Ap- 
pellant. 

Messrs. Banerjee and Bancrjee, Solici- 
tors for the Bespondents. 

S. N. C. 


[CIVIL APPELLATE JURISDICTION.! 

AfpSALB from AppiiLLATB DkOBEKS 
Nob. 1777 and 2047 of 1919. 

Raja Sabi Kanta 

Samdbbbon, 0. J. Acbabjta Bahadub, 
Ohotzneb, J. Plaintiff, Appellant, 
1921, V, 

10, August. Sanduta Moni Dasta, 
Defendant, Respondent. 

Bengal Tenancy Act (VUI of 18S5), tee. lOSB 
(3j — Premmptxon at to correctneta of entry, if 
aritet, when the entry in the record-of-righte relates * 
to land not within the scope of the Act- Seo.lOS O')* 
proper entries— Weight to be attached to entries not 
properly made — '' Chandina” Umd, meaning of , ' 

Certain lands were described in the re- 
cord-of-rights as Chandina, by which the 
settlement authorities meant bazar lands 
not subject to the provisions of the Bengal 
Tenancy Act. In a suit for kha» posses- 
sion of the lands, it was pleaded by the 
Defendant that the entry being with re- 
spect do lands which did not come within 
the scope of the Bengal Tenancy Act, the 
Revenue Officer had no jurisdiction lo 
make the entry, and as such no presump- 
tion as to its correctness arose under sec. 
103B (3). The landlord did not produce 
his papers which would have shown the 
origin and nature of the tenancy and the 
Defendant staled the lands to be jote or. 
homestead lands : 

Held — That though it cannot be said 
that no presumption grose under sec. 103B 
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(3), the presumption cannot be of such ^ The case raises a point of considerable 
great weight as would he the case if the interest, inasmuch as the record-of>rights 
entry were with regard to matters which which was published in February 1918 
are rightly and properly included^ in the described the chwacter of the bftlAing in 
record-of-rights. The non-production of each case as Chandina, an expression 
papers by the Plaintiff coupled with the which in this part of the district was, 
statement of the Defendant was sufficient apparently prior to the entry in the re- 
to rebut the statement in the record-of- cord-of-rights, unknown. There was a 
rights. considerable discussion as to what was the 


Bipbodas Pal Choudhori ». Azam 
O sTAOAR (1) discussed. 

These were appeals against the decrees 
of E. Milsom, Esq., 2nd Additional Dis- 
trict Judge of Zillah Mymensingh, dated 
the' 31st of July 1919, affirming the de- 
crees of Babu Atul Chandra Banerjee, 
Munsif, 3rd Court at Mymensii^gli, dated 
the 22nd of July 1918. 

The material facts will appear from the 
judgment. 

Bobus Jogesh Chandra Dey and Gobind 
Chandra Dey Roy for the Appellant. 

Dr. Sarat Chandra Basak and Babu 
'Annoda Cham Karkun for the Bespondent. 

The Judgment op the Court was as 
follows : — 

No. 1777. 

Sanderson, C. J. — This is an appeal 
from the judgment of the learned Second 
’Additienal District Judge of Mymensingh ; 
and, the suit was brought for the purpose 
of obtaining khas possession of the lands 
in dispute. 

The Defendant in one case was Brinda- 
ban Chandra De Sarkw:, and the Defendant 
in the other case was his wife : and, it has 
. been found that she was a benamdar for 
her husband, and the two cases hare ’been 
treated as if Brindaban was the occupier 
of both the pieces of land. 

The first Court dismissed the suit : and, 
upon appeal to the lower Appellate Court, 
the decision of the first Court was upheld, 
jiDd the appeal was dismissed. 

IM 1. L. B. 46 Oal. 441 (1018). 


meaning of the word, but the learned 
Additional Judge for the purpose of his 
judgment said that he was prepared to 
hold, though with a certain amount of 
doubt, that the view urged by the Plaintiff 
was correct, namely, that by Chandina the 
settlement authorities meant bazar 
not subject to the provisions of the Ben- 
gal Tenancy Act. 

The first point, that the learned Vakeel 
for the Appellant has urged, is based upon 
sec. 103B (3) of the Bengal Tenancy Act 
which provides that “ Every entry in a 
record-of-rights so published shall be evi- 
dence of the matter referred to in such en- 
try, and shall, be presumed to be correct 
until it is proved by evidence to be in- 
correct:” and, the argument was to the 
effect that the learned Judge in the lower 
Appellate Court had ignored that section 
and held that in this case the entry in the 
record-of-rights created no presumption. 
The words of the learned Judge may be 
cited : be said, ‘ ‘ whatever land is dealt ' 
with by tbe^ttlement authorities as fall- 
ing under the Tenancy Act, the law says 
that the various entries made are to be 
presumed correct until the contrary is 
shown. But I know of no authority for the 
view that if the settlement authorities de- 
cide that the land is not held under the 
Bengal Tenancy Act at all, the view should 
be deemed correct.” My learned brother 
and I have had some difficulty in under- 
standing. how this entry came -to be t paJa 
by the Bevenue Officer if the word 
‘ ‘ Chandina ” is to be taken 'to bear the 
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meaning; which the learned Judge in the 
lower Appellate Court put upon it. If the 
Bevenue authorities understood that it 
meant bazar land which was not subject 
to the provisions of the Bengal Tenancy 
Act at all, it is difficult to understand why 
they entered it upon the recofd-of-rights 
which was made in connection with lands 
which are subject to the Bengal Tenancy 
Act. The explanation of it may be that 
the Bevenue Officer had not then the ad- 
van|;age which the two lower Courts had, 
of the discussion as to what the word 
really meant, and the entry may have 
been made under a misapprehension as to 
the real meaning. However that may be, 
the entry was made, and there it stands : 
and, the question is whether the learned 
Vakeel for the Appellant is right when he 
says that a presumption must be made 
that this description of the holding is 
correct until evidence is given to prove the 
contrary. 

Dr. Basak, the learned Vakeel for the 
Defendant, has contended that the leai'ned 
Judge was right in holding that no pre- 
sumption arose for the reason that sec. 102 
of the Bengal Tenancy Act describes the 
particulars which are to be recorded in the 
record-of-rights. It describes the classes 
of tenants with which the record-of-rights 
is to deal ; and, for the purpose df seeing 
what classes of tenants are to be dealt 
with he referred especiallv to cl. (b) of 
sec. 102, and he urg'ed thaf it is only with 
regard to what I might call proper entries, 
i.e., the entries which ought to be made 
and could be made in accordance with the 
provisions of the Bengal Tenancy Act that 
the presumption which is referred to in 
sec. lOSB (8) would arise. No authority 
directly upon this question has been cited 
to- us, a^ consequently it is not un- 
reasonaUe to assume that the learned 
Judge was corraet when he said “ I know 
of no authority for the view that if the 


settlement authorities decide that the land 
is not held under the Bengal Tenancy Act 
at all, the view should be deemed. correct.’’ 
The only authority, in any way touching 
the question, which was cited to us, is the 
case of Biprodas Pal Choudhury v. Azam 
Ostagar (1), a decision of my learned 
•brother Mr. Justice Woodroffe and Mr. 
Smitber when he was acting as a Judge of 
this Court. There Mr. Justice Woodroffe, 
said, “ The Legislature contemplated I 
think that only three classes of tenants 
should be regarded as holding lands within 
the meaning of the Bengal Tenancy Act, 
viz., a tenure-holder who has been held 
to mean a person collecting rents from 
raiyats, raiyats holding lands for the pur- 
pose of cultivation and under-raiyats hoild- 
ing under them.” Again he said, “ There 
seems to me no doubt that in its general 
scope the Bengal Tenancy Act is law for 
agricultural landlords and tenants.” 
Basing his argument upon that, the 
learned Vakeel for the Defendant has sup^ 
ported his proposition that if an entry 
has been made in the record-of-rights with 
regard to land which does not come within 
the scope of the Bengal Tenancy Act and 
with regard to which the Bevenue Officer 
had no jurisdiction to make the entry, no 
presumption arose under sec. 103B (d) of 
the Bengal Tenancy Act. 1 am* not pre- 
pared to go so far as to say that in this 
case no presumption arose from the entry 
in the record-of-rights, but I am prepared 
to say that the presumption pannot be of 
such great weight as would ibe the case if 
the entry were with regard to matters 
which are rightly and properly included in 
the record-of-rights. In this case, the 
first Court went so far as to hold that the 
entry was clearly wrong. Upon that 
point the learned Judge in the lower Ap- 
pellate Court has not exjuressed any defi: 
nite opinion, as 1 understand, because he 

(1) I. L. B, M Oftl. 441 (1918). 
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came to the conclusion that no presump- 
tion ought to be drawn from the entry. 
But he discussed the evidence and came to 
the conclusion that if he had to rely upon 
the statement of the Defendant alone he 
would have had difficulty in finding in 
favour of the Defendant. He, however, 
drew attention to the fact that the Plain- 
tiff was a landlord with large possession 
and it was an extraordinary thing that the 
papers which would have shown the origin 
and the nature of the tenancy had not 
been produced. That was the point upon 
which the first Court relied to a large ex- 
tent, and held that the non-production of 
these papers is to be regarded as a matter 
which must weigh heavily against the 
Plaintiff’s case. Taking that together 
with the evidence of the Defendant, the 
learned Judge in the lower Appellate 
Court came to the conclusion as 1 read his 
judgment that the Defendant had proved 
that the statement in the record-of-rights 
‘was rebutted and that the lands in ques- 
tion were either jote lands or homestead 
lands. Consequently, the first point, in 
my judgment, which the learned "Vakeel 
for the Appellant urged is not sufficient to 
justify us in allowing this appeal or even 
in directing a remand. 

Then there was a further point which 
the learned Vakeel raised. He urged that 
the facte were not sufficiently found by 
the learned Judge in the lower Appellate 
Court. He referred to the finding that 
the lands must be taken either as jote 
lands or as homestead lands and that the 
finding that the lands are homestead 
lands, by itself, is not sufficient, because 
in order to bring them within the purview 
of the Bengal Tenancy Act they must be 
Jjomestead lands occupied either in con- 
nection with agriculture and for purposes 
of ,^iculture. In my judgment, although 
.,'1^ learned Judge’s words are not quite as 
!%|finite as they might have been, reading 


Sanoeta Moni Dasva. 

the judgment as a whole I have no doubt 
that the learned Judge meant to find and 
did find as a matter of fact that the lands 
were agricultural lands and that the 
homestead was used in connection with 
agriculture to some extent. I come to that 
conclusion upon the words of the judg- 
ment itself and I am fortified in that- con- 
clusion by the finding of the first Court 
that the Defendant actually used these 
lands partly for shop and partly for rais- 
ing crops. Under those circumstances, 
the finding of the lower Appellate Court 
is sufficiently definite : and, I think that 
the learned Judge found that the holdings 
w'ere not Chandina, but that they were 
holdings which came within the purview 
of the Bengal Tenancy Act, and con- 
sequently the Plaintiff was not entitled to 
a decree for possession in accordance with 
the claim which he preferred. 

The result is that in my judgment, for 
the reasons that I have given, the appeal 
should be dismissed with costs. 

The other appeal will follow the event 
of this appeal, ‘and it is accordingly dis- 
missed with costs. 

CHOT/.NI4B, J. — agree. 

J. N. R. Appeal dismissed with costs, 

[CIVIL APPELLATE JCHISOICTION.] • 
Appeal fbom Obdbb 
No. 355 or 1920. 

' Fabesb Nath Pal 
Ohocdhubt and orsi, 
Chatibbjba, j. Decree'holders, 

Nbwbould, j. Appellanii^, 

. mi, ■ 1 

13, June. Ismail Sabdab and 
anr., Judgment- 
, debtors, Respondents. 
Bengd Tenatu^ Act (Vtll of 1885), 8ok. ///, 

6 —AppUcaiion fotr esceewtion more than Vvreo 
yean after tho date of a retd decree, if hatred, 
when thae were aeknowledipnente within three yea/r$ 
of the date of the decree-~-Lisf^tation Act (IX of 
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1908), tee 10, if applies to cates under the Bengal decree. The 'decree>holder, however, re- 


Tenam^ Act— Bengal Tenomog Act, tec. 184, *ooP* 
and effect of, 

A rent decree for less than Bs. 500 was 
passed in January 1916, and application 
for execution was made in March 1919. 
There were some acknowledgments, of 
liability within three years of the date of 
the decree: 

Held — That sec. 19 of the Limitation 
Act applies to such cases, and an acknow- 
ledgment of liability under that section 
made by a judgment-debtor, in respect of 
the decree-holder’s right to execute a rent 
decree, gives the decree-holder a fresh 
starting point for counting the period of 
limitation prescribed by Art. 6 of Sch, III 
of the Bengal Tenancy A ct. 

HaBIHAB LaL U.* GrUNBNDER PeBSHAD 
(1) followed. 

This was an appeal against the order 
of A. L. Mukherjee, Esq., District Judge 
of Zillah Nadia, dated the 2nd of July 
1920, reversing tlie order of Babu Bepin 
Behary Mukherjee, Mufisif, Jst Court at 
Erishnagar, dated the 7th of August 1919. 

The facts will fully appear from the 
judgment. 

Babu Rupendra Kumar Mitra for the 
Appellants. 

Babus Satindra Nath Mookerjee and 
Satis Ch . Munshi for the Eespondents. 

The Judgment op THaOouBT was ns 
follows : — 

The question involved in the appeal is 
whether the application for execution of 
a decree is barred by limitation. 

The decree was one for rent and the 
amount for which it was passed was less 
than Es. 600. It was dated the 27th 
January 1916. 

The present application for execution 
was made on the 28th March 1919, t.e., 
more than tbre% years from the date of the 
(1) 9 0,W.lir. 1089(1906). 


lied upon certain acknowledgments of 
liability within three years of the date of 
the decree, and the Court of first instance 
held that such acknowledgments saved 
limitation. 

On appeal the learned District Judge 
held that sec. 19 of the Limitation Act 
was inapplicable to the case as it was a 
decree for rent which is governed by the 
special limitation prescribed by Art. 6, 
Sch. Ill of the Bengal Tenancy Apt. 

There is no doubt that under Art. 6, 
Sch. Ill of the Bengal Tenancy Act, the 
period of limitation is three years from the 
date of the decree, and sec. 184 of that 
Act lays down that any application made 
after the period of limitation prescribed in 
Sch. Ill annexed to the Act shall be dis- 
missed although limitation has not been 
pleaded. Sec. 185, sub-sec. (7) lays down 
that sec.s. 7, 8 and 9 of the Limitation 
Act, 1877, shall not apply to the suits and 
applications mentioned in sec. 184. Sub- 
sec. (2), however, provides that subject 
to the provisions of this chapter, the 
provisions of the Indian Limitation Act, 
1877, shall apply to all suits, appeals and 
applications mentioned in the last fore- 
going section. Under that sub-section, 
therefore, it appears that sec. 19 of the 
Limitation Act would apply to a decree 
for rent. 

Art. 6, Sch. HI of the Bengal Tenancy 
Act provides that where the judgment- 
debtor has by fraud or force, prevented the 
execution of the decree, the period of limi- 
tation shall be governed by the provisions 
of the Indian Limitation Act, 1877, but it 
does not follow that in cases where there 
is force or fraud the general provisions of 
the Indian Limitation Act (other than 
those mentioned in the sec. 185 (1) of the 
Bengal Tenancy Act), will not apply^. 
The article merely says that the period of 
limitation shall be governed by ihe provi-^ 
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sions of the Indian Limitation Act, 1877. 
The question appears to have been con- 
sidered in the case of Harihar Lai t. 
Gunender Pershad (1). The learned 
Judges held that an aclmowledgment of 
liability, under sec. 19 of the Limitation 
Act made by a judgment-debtor, in respect 
of the decree-holder’s right to execute a 
rent decree gives the decree-holder a fresh 
starting point for counting the period of 
limitation prescribed by Art. 6 of Sch. Ill 
of the Bengal Tenancy Act. 

It is contended on behalf of the Appel- 
lant that, if the decree-holder is allowed 
a fresh starting point for limitation for 
the execution of a rent decree from the 
date of acknowledgment under sec. 19 of 
the Indian Limitation Act, it would affect 
or alter the period of limitation prescribed 
by Art. 6 of the Bengal Tenancy Act. 

As pointed out by the learned Judges 
in the case cited' above, “ the answer to 
, this would seem to be that the acknowledg- 
ment under sec. 19 does not affect or alter 
Ihe period of limitation so prescribed, 
though it may seem practically to do so, 
but only gives the decree-holder a fresh 
starting point for counting the period 
prescribed by Art. 6, Sch. Ill of the 
Bengal Tenancy Act which the judgment- 
debtor bas himself given him by petitions 
containing the acknowledgments of his 
debt. 

We are accordingly of opinion that sec. 
19 of the Limitation Act applies to such 
a case. 

It is contended on behalf of the Be- 
spondent that there was no acknowledg- 
ment of liability within the meaning of 
sec. 19 of the Limitation Act. 

It appears, however, that the judgment- 
debtor expressly admitted that there was 
an instalment decree in favour of the 
decree-holder, that several instalments had 
.already been paid, that tbe instalment for 
w, N. I(W6 (I9ps> 


Pous remained unpaid but as it had not 
become due, the decree-holder could not 
proceed with the execution. That waaa 
sufficient acknowledgment within ' the 
meaning of the section. 

It is contended that the admission 
should be confined to the actual amount 
payable for the Pous instalment. .But 
there was an acknowledgment of liability 
under the decree and that we think, is 
sufficient for the purpose of the section. 

The result is that the order of the lower 
Appellate Court is set aside and that of the 
Court of first instance restored with costs 
here and of the lower Appellate Court, the 
costs in this Court being assessed at one 
gold mohur. 

The execution of the decree will be pro- 
ceeded with. 

J. N. B. Appeal allowed. 


(CIVIL RBVISIONAL JORISDICTION.) 
Role No. 524 of 1921. 


SuURAWARDV, J, 
Coming, J. 

1921, 

1, December. 


SiTAL Prosbad 
Foddar, Petitioner, 


V. 


Kaifct Sheikh, 
Opposite Party. 

Sveoettim Certificate Act (VII of 1889)~Neeet~ 
»ity of a certificate in cate of a eon belonging to a 
Mitakahmra famUg— Limitation Act (IX of 1908)f 
eeo. Addition of Plaintifie after period of limi- 
tation, if a mffioient ground for throwing otti th» 
tuU at barred ^itAout ang finding ae to whether 
the added JWntiffe were neeeetarg paHiet. 


In the case of a family govemed-bpWlii 
Mitahshara law a son can maintain, a suit 
for debts owing to his late father pmthout 
a succession certificate under Act VII of 
1889. 


54 finding that some of the Plaintiffs 
were made parties after the period of limi- 
tation is not sufficient to hold the suit 
barred. There may be , circumstances, in 
which addition of parties subsequently 
brought on tho record riiay notie. essential 
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and may be merely for the protection of 
the Defendant and therefore there should 
be a finding as to whether the added parties 
are necessary parties to the suit and if not 
whether the suit can proceed without 
them. 

Thakubmani Singh v. Dai Rani Kobbi 
,0-1 Kishan Pbasad V. Hab Nabain Singh 

^^^f^iftJBUVAYYA GONDA V. DATTATBAYA 
Anant (3) referred to. 

This was a Rule granted on the 5tb 
August 1921 against the judgment of the 
Small Cause Court Judge of Lalbagh 
(Babu Satish Ch. Cbakerbutty), dated the 
13th June 1921. 

The Plaintiff brought the present suit 
in the Court of the Munsif of Lalbagh 
exercising Small Cause Court jurisdiction 
for realisation of some debt owing to his 
father. The suit was dismissed on the 
grounds that the suit was not maintain- 
able without a succession certificate, and 
that as some of the Plaintiffs were made 
parties after the period of limitation the 
suit was barred under sec. 22 of the Limi- 
tation Act. Against this decision the pre- 
sent Rule was granted by the High Court. 

Babu Apurba -Gharan Mookerjee (for 
Babu Khitish Ch. Chakrabarti) for the 
Petitioner. 

No one appeared for the Opposite Party. 

The Judgment of the Coubt was as 
follows : — 

This Rule is directed against the order 
l|pit|nitfcnMBngif of Lalbagh exercising Small 
Cause Court jurisdiction dismissing the 
Plaintiff’s suit on two grounds : first, that 
the debt was owing to the Plaintiff’s father 
and therefore the suit is not maintainable 
without a certificate under Act YII of 
1889, and secondly that as some of the 

(1) I. L. B. 83 Oal. 1078 (1906). 

(2) I. L. B. 38 All. 272 ; b. c. 18 0, W. N. 321 

(P. 0.1 (1911). 

(8) I. tb B, 28 Bom, 11 (1908). 


Plaintiffs have b'eeii made parties after the 
period of limitation the suit is barred under 
sec. 22 of the Limitation Act. 

With regard to the first point it is now 
beyond controversy that in the case of a 
family governed by Mitakshara law, as tbe 
Plaintiff’s family appears to be, succession 
certificate is not necessary before bringing 
a suit of this nature. 

As regards the second point the learned 
Munsif says : " Tbe co-parceners were 
made parties on 6th June 1921. Tbe suit 
was on that date clearly barred.” This 
finding, in our opinion, is not sufficient to 
hold the suit barred. There may be cir- 
cumstances, as existed in various cases 
[See the cases of Thakurmani Singh v. 
Dai Rani Koeri (1), Kishan Prasad v. 
Har Narain Singh (2) and Guruvayya 
Gorida v. Dattatraya Anant (3)] in which 
addition of parties subsequently brought 
on tbe record may not be essential and 
may be merely for the protection of the 
Defendant. It is therefore dedirable that 
the learned Munsif should come to a find- 
ing as to whether the added Plaintiffs who, 
we are told, are minors are necessary 
parties to the suit and if not whether the 
suit can proceed without them. 

We therefore make the Rule absolute, 
set aside the decree of the Munsif of Lal- 
bagh exercising Small Cause Court juris- 
diction, dated the 13th June 1921 and send 
back the case for trial in accordance with 
the above observations. We pass no order 
for costs. 

J. N. R. Buie made .absolute. 

(}) I. L. B. 38 Cal. 1079 (1906). 

(2) I. L. B. 83 All. 272 ; B. o. 16 C. W. N. 821 
(P. 0.) (1911). 

(3) I, lb B. 28 Bom. 11 (1908). 
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[PSIVr COUNCIL.] 

[Appeal vboh Allahabad.] 

Lobd Shaw. Musamhat Eaha- 

Loro Philliuobe. WAn, Appellant, 
Mb. Amekb Ali. p. 

1921, Kubwab Digbijai 

21, June. SiBOH, Bespondent. 

Pardanashin lady, deed hy—DiUy of diedonire of 
donee to donor of eha/raeter of traneaction — Failure 
operatee to nuUify tfwneaation, apart from fraud— 
Indian Sueeeeeion Act {X of 186 S), eeee. S, SSI — 
Person dying a Christian, succession to, if gmenad 
hy Hindu law when Ite lived like a Hindu. 

The parties to a contract may stand in 
such a relation as {apart jrom fraud or of 
conduct partaking of the quality of fraud), 
may give rise to an obligation on the part 
of one towards the other, failure to fulfU 
which will be a ground for rescission of the 
contract and for the consequent remedies. 
'Nocton. V. Ashburton (1) referred to. 

The donee front a purdanashin lady 
stands towa/rds her in such a relation that 
it is his duty to see that she fully under- 
stands the transaction. 

The release in question in this case was 
set aside as the duty of disclosure resting 
upon the donee had not been discharged. 

Succession to the estate of a person who 
died a Christian is governed by the Indian 
Succession Act, and cases such as Abra- 
ham V. Abraham (3) and Eadhika Tatta 
Maha*Devi Garu V. Nilamani Patta 
Maha Devi Garu (4), which preceded the 
'Act, cannot be relied on to modify or inter- 
pret it. 

This was an appeal from a judgment 
and decree*, dated the 30th January 1917 
of the High Court at Allahabad, reversing 
on appeal a judgment and decree of the 
Additional Subordinate Judge of Morada- 
bad, dated the 12th August 1915. 

<1) (1»U] A. C. 932. 

(8) 9 M. I. A. 195 at p. 246; 1 W, R, F. 0. 1 

( 1868 ). 

(4) 14W. B,F. C.33(1876x 


The facls of the case sufficiently appear 
from their Lordships’ judgment. 

Mr. B. Dube for the Appellant. — On tte 
question of burden of proof, relied on 
Sajjad Husain v. Wazir Ali Khan (2). 
The burden clearly had not been dis- 
charged in this case. 

Mr. E. B. Raikes for the Bespondent. — 
Eeferred to Abraham v. Abraham (3). 
Act 21 of 1850. Badhika Patta Maha 
Devi Garu v. Nilamani Patta Maha Devi 
Garu ,’(4), Re : Joseph Vathiar (5), 
Ponnusami v. Dorasami (6), Administra- 
tor-General of Madras v. Anandchari (7), 
Tellis v. Saldanha (8), Jalbhai Ardeshir 
V. Louis Manoel (9) and Degree v. Pacotti 
San Jao (10). 

I cannot put it higher than this. It 
was known both to Kamawati and her 
husband that there was a case that the 
deceased was a Christian. Both Eama- 
wati and Bhagwati must have known 
what it was that was compromised as 
Bhagwati refused to sign the deed on the 
ground that her allowance was insuffi- 
cient. 

• 

Their Lordships’ Judgment was deli- 
vered by 

Lord Shaw. — This is an appeal from 
a judgment and decree, dated the 30th 
January 1917, of the High Court of 
Judi^ture for the North-Western Pro- 
vinces at Allahabad, which reversed a 
judgment and decree of the Additional 
Subordinate Judge of Moradabad, dated 
the 12th August 1915. 

The suit was instituted by the Appel’-^^ 

(2) L. R. 39 I. A. 166 : s. c. 16 0. W. N. 889 

' (1912). 

(3) 9 M. I. A. 195 al p. 246; 1 W. R. P. C. 1 
(1863). 

(4) 14 W. R. P. 0. 33 (1870). 

t6) 7 Had. H. 0. B. 121 (1872). 

(6) I. L. B. 2 Mad. 209 (1880). 

(7) I. L. B. 9 Mad. 466 (1886). 

18) T. L. B. 10 Mad. 69 (1886). 

(9) I. L. B. 19 Bom. 680 (1894), 

(10) I. L. B. 19 Bom. ^ (189E;)‘ 
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lant, as the sister’s daughter of one 
Kunwar Randhir Singh Sahib, deceased, 
to recover from the Respondent (who, as 
his surviving brother, was in possession of 
his estate) a one-twelfth share of that 
estate. To this one-twelfth share the 
Appellant would be entitled to succeed 
lender the provisions of the Indian Succes- 
sion Act. This would be so, Kunwar 
Randhir Singh having died a Christian, 
and the Act accordingly regulating the 
succession to his estate. An argument 
will be hereafter noted which challenges 
this proposition and alleges that in the 
circumstances of Randhir and his family 
it must be concluded that the Indian 
Succession Act does not apply to his case, 
and that the succession to his property is 
governed by the Mitakshara Law. 

The Defendants, however, substantially 
found their case upon the existence of a 
deed, dated the 29th April 1912, whereby 
the Plaintiff is alleged to have relinquished 
all her rights in respect of her inheritance. 
It is part of the plaint accordingly to have 
this deed declaj’cd invalid. Its annul- 
ment was decreed by tlie Subordinate 
Judge, but the High (\)urt have upheld 
it. 

The deed is short, and is in the follow- 
ing terms ; — • 

** Wie. Kamealhar Nath, sod of Chaudhri 
Bhagwan Singh, Taga by caste, old resident 
of Saharanpur, at present residing in Tajpur, 
district Bijnor ; Bibi Kamawati, wife of Kis- 
hpro Singh, Taga by caste, resident of Alaud- 
dinpur, district Bijnor; and Bibi Bhagwati, 
widow of Sher Singh, deceased, Taga by 
caste, at present residing in Tajpur, district 
Bijnor, declare as follows: — 

“ As regards the. property left by Kunwar 
Randhir Singh, deceased, ‘ rais ’ of Sherkot, 
district Bijnor, there was a dispute between 
his own brother. Kunwar Digbijai Singh 
and Musammat Hira Dei. The matter was 
amicably settled and a compromise was 
written on the of October 1008, and 
registered in the oftice of the Registrar of 


district Moradabad, on the Slat October 
1908. Under it monthly allowances were 
also fixed for us, the executants, out of the 
estate of Kunwar Randhir Singh. Now, 
thene! is again a dispute about his (Kunwar 
Randhir Singh’s) estate between the 
aforesaid two persons. And it is alleged 
on behalf of Musammat Hira Dei that we, 
too, have a right in the estate of Kunwar 
Randhir Singh. Therefore, admitting the 
compromise, dated the 27th October 1908, 
we, the executants,, while in a sound state 
of mind, and without being tutored or in- 
duced by anyone, willingly and voluntarily 
covenant and write that except the monthly 
allowances of Rs. 50 assigned to each of us, 
executants Nos. 1 and 2, and the monthly 
allowance of Rs. 100 assigned to nie, execu- 
tant No. 3, by Kunwar Digbijai Singh, of his 
own accord, according to tlie custom of the 
family, out of the estate of Kunwar Randhir 
Singh, deceased, under the aforesaid com- 
promise, we have no kind of claim of in- 
heritance, etc., in the estate of Kunwar 
Randhir Singh. Kunwar Digbijai Singh is 
the owner of the entire estate! of Kunwar 
Randhir Singh, ^ rais " of Sherkot, district 
Bijivor. We have^ therefone-, executed this 
deed of relinquishment in respect of every 
kind of property left by Kunwar Randhir 
Singh, that is, in respect of zainindari 
property and bouses, etc., in order that it 
may be of use in time of need. If any of 
our representatives brings any claim at any 
time it shall be false. 

Dated the 29th April 1912. By t];^e pen 
of Abdul Karim, scribe.” 

The deed is signed — 

Kanieshar Nath Singh. 

‘‘ Kamawati, in autograph. 

“ Bhagwati, in autograph.” 

It will be observed that the S(5le counter- 
part for this relinquishment by the Ap- 
pellant of her share in the estate is 
a monthly allowance of Rs. 50, which is 
said to be “ by Kunwar Digbijai Fingh, of 
his own accord, according to the custom 
of the family." 

It is abundantly proved that daring the 
lifetime of the deceased, and since his 
death, there was according to custom 
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given this trifling maintenance allowance 
to this lady, and the insertion of it in the 
deed was simply the insertion of the only 
possible item that was available which 
would stand as the semblance of a con- 
sideration for the document. 

It is essential in such cases to consider 
what was the relation in which the parties 
stood to each other, because, for the 
reas(jn so clearly pointed out (especially 
in the judgment of Viscount Haldane) in 
Nocton V. Ashburton (1) tliere may, quite 
apart from any question of fraud or of 
conduct partaking of the quality of fraud, 
arise from these relations an obligation 
by the one party towards the other, the 
failure to fulfil which obligation will be a 
ground for rescission of the contract and 
for the consequent remedies. 

The point is clear and need not 
be laboured. In Lord Haldane's 
language : — 

Such claims raise the question whether 
the circumstances and relations of the 
parties are such as to give risiei to duties of 
particular obligation which have not been 
fulfilled.^' 

Their Lordships hold this doctrine to 
be imbedded in the law both of this 
country and of India. It is, however, nn 
interesting question to see how the (-s- 
sentiaUy equitable principle which it ex- 
presses applies to the relations of parties 
in the present case. 

So far as the Appellant is concerned, 
one outstanding fact to begin with is that 
she is a purdanashin lady, and the deed 
W'as signed within the pur da. In the 
second place, she is married, but her 
‘husband was not communicated with when 
her signature was obtained, nor were the 
'merits or expediency of any such transac- 
tion discussed with him. In the next 
place, the lady while relinquishing her 
entire share in a valuable estate Cher 
iAwelfth being estimated at roughly 
(l) il9U] A. C. 932. 


between Rs. 20,000 and Es. 30,000) had 
no separate advice in the transaction what- 
soever. Finally, the deed was framed by 
or by the authority of Digbijai Singh, a 
co-heir in the property and also the 
possessor of the whole of it, and Digbijai 
took no steps or precautions in the direc- 
tion of having independent advice of any 
kind furnished to the lady w^ho was* re- 
linquishing all her property in his favour. 

The deed, in short, is a deed substan- 
tially without any consideration by a donor 
of her entire property in favour of a donee 
who, or whose representatives, submit the 
prepai’ed document to her and obtain 
within the piirda her signature. It is the 
established law of India in these circum- 
stances that the strongest and most satis- 
factory proof ought to be given by the 
person who claims under a sale or gift 
from them that the transaction was a real 
and bond fide one, and fully understood by 
the lady wdiose property is dealt with. 
The cases upon the subject were discussed 
and the law as thus cited was repeated in 
Sajjud Husain v. Wadr AU Khan (2). 

When, however, the law is that the lady 
must fully understand the tiansaction, 
this is but a secondary way of saying that 
it is the obligation of the donee in any 
trani^ction proceeding from her to see 
that she does so understand it. The rela- 
tions of parties demand that this duty be 
performed,, and when Courts of Law 
declare that the onus rests upon the donee 
of showing that he did so, that, of course, 
is founded upon the fundamental fact that 
it was his duty to do it. If accordingly this 
obligation thus arising out of the relations 
of the parties be not fulfilled, the case for 
rescission and consequent remedy is clear. 

These principles applied to the present- 
suit, while leaving the case important, very 
largely remove all difficulties from it, 

(2) L. R. as I. A. IbS : e. c. 16 0. W. N. 889 
(1912). 
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and had it not been for the judgment of 
the niigh Court, to which allusion will 
presently be made, it would have been un- 
necessary for their Lordships to deal with 
the subject in more than a few further 
words. 

The potent consideration which assists 
the mind in this case is that the Appel- 
lant whose deed is under challenge not only 
is not proved to have had explanations in 
the full sense required by law of the effect 
and purport of the deed, but it seems also 
to be beyond question that she had no 
knowledge whatsoever of the extent of the 
property to which she was relinquishing 
all right. The Board inclines to the view 
that all that was ever given as an explana- 
tion of her being asked to sign the deed 
was that it was said to be required in order 
to make her sure of always getting her 
Bs. 50 a month. But the fact that 
Bandhir Singh was a Christian, and that, 
consequent upon that, his intestate estate 
fell to be distributed under the Indian 
Succession Act, and that — further conse- 
quent upon that — she was entitled in her 
own right to one-twelfth of that w’ealthy 
person’s estate — not one of these facts 
was ever brought home to her mind or 
even suggested. It is quite unnecessary 
to pursue the details, because this 
outstanding feature of the case makes it 
impossible to sustain a transaction in 
which the duty of disclosure resting' upon 
the donee was clearly not discharged. 
This deed of relinquishment was taken 
from her when in point of fact she did not 
know what she w’as giving away. 

There are many other elements in the 
narrative which would produce points of 
attack upon the deed : but their fjordships 
content themselves with holding that in 
substance they are in agreement with the 
judgment of tlu^learned Subordinate Judge 
who has analysed the case with great 


patience and reached upon it what, in the 
view of the Board, is a sound conclusion. 

With regard to the judgment of the 
Iligh Court, it would rather appear that 
the learned Judges would have been en- 
tirely of the same opinion with regard to 
the deed in issue, tiz., that of the 2&th 
April 1912, had it not been that they W'ere 
in their view compelled to a different con- 
clusion by reason of occurrences four years 
earlier. They say, in short : — 

“ We think that if uothiuir happened 
prior to the 29th April 1912, the Plaintiff 
would have been entitled to far more time 
for reflection and to independent advice 
before she could be called upon to execute 
a deed relinquishing her rights. The learned 
Judge seems to have approached the con- 
sideration of the case having regard only to 
what occurred in 1912. If this is the proper 
point of view from which to approach the 
consideration of the case we think that the 
decision of the Court below might be 
correct.” 

It is necessary accordingly to considdr 
what had happened in the year 1908. In 
the opinion of the Board there is not suffi- 
cient justification for the reflection made 
upon the Subordinate Judge l)y the Higli 
Court that he lias approached the con- 
sideration of the case without having 
taken fully into view what had happened 
in that earlier year. On the 'contrary, 
in view of this reflection, their Lord- 
ships have carefully considered the judg- 
ment of the Subordinate Judge and have 
been struck with the careful review which 
he gives of all the circumstances which 
occurred in that year leading up to and 
including the preparation of a deed of re- 
linquishment. Their Lordships agree 
wdth that analysis. That deed of relin- 
quishment was equally with the one under 
consideration (viz., that of 1912), the sub- 
ject of the obligations of disclosure, inde- 
pendent advice, and the like, which have, 
already been alluded to; and, as in the 
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later case, there is no trace of the obliga- 
tion having been fulfilled of even regarded. 
Furthermore, neither she nor her husband 
signed it. Her name appears upon it •as 
that of an attesting witness, but she de- 
nies her signature. 

The deed of October 1908, was the sub- 
jeet of discussion in the judgment deli- 
vered b}" Sir John Edge on this Board on 
tlie 21st May 1917. It appears that a 
copy of it was alleged to have been made 
upon stamped paper: — “It has been 
traced to the possession of the Defendant, 
who has given no satisfactory explana- 
tion as to what has become of it,“ and 
strong observations were made as to the 
untrustworthiness of Digbijai's account. 

So far as the effort made in 1908 was 
concerned it . failed, ajid the interests of 
the wife of Ivunwar Bandhir Singh were 
separately compromised. So far as the 
sister, Bibi Bliagwati, was concerned, she 
i;efused to be a party to it or to execute 
it and so the transaction fell through. 

In these circumstances the Board is 
somewhat at ,a loss to understand the view 
of the High Court tbit the deed of 1912 
w’as a ratification of the transaction of 
1908. Instead, however, of the Subordi- 
nate Judge having ignored that transac- 
tion, he has in several pages of his judg- 
ment given, in their Ijordshij)s’ opinion, 
a full and sufficient analysis of the evi- 
dence regarding it, and it appears plain 
that it could never be relied upon as 
having either been the means of convey- 
ing the requisite information to the Ap- 
pellant of her rights or of extracting from 
her any relinquishment 'thereof. I’rob- 
ably if the attention of the High Court 
had been more fully directed to i.ho.se parts 
of the Subordinate Judge’s opinion which 
have just been alluded to, his judgment on 
"jbhe whole case might have been affirmed, 
lujihe Board’s opinion that judgment was 
right. 


It is only necessary in a few words to 
allude to an argument submitted to the 
Board by the learned Counsel for. the Ee- 
spondent, the object of which seemed to 
be to suggest that, even accepting the 
view that the deceased was a Christian, 
still he had by his acts made such an indi- 
cation as the law would respect, to the 
effect that his succession w'as not to be 
governed by the Indian Succession Act. 
Their Lordships can give no countenance 
to such a principle. It is unavailing to 
quote the cases of Abraha/tn v. Abrahafn 
(3) or Radhika Patta Maha Devi Garu v. 
Nilamani Patta Maha Devi Garu (4). 
These cases preceded the Indian Succession 
Act and cannot modify or interpret it. 

By sec. 2 of that Act it is enacted : — 

“ Except as provided by this Act, or by 
any other law for the time being in force, 
the rules heiein contained shall constitute 
the law of Britisli India appliciable to all 
cases of intestate or testamentary Kuccea- 
sion.'^ 

This is the general rule, and the excep- 
tion w hich bears .upon the present case is 
sec. 331, w'hieli says that : — 

The provisions of this Act .shall not ap- 
ply to intestate or testamentary succession 
to the property of any Hindoo , . . 

If, accordingly, the late Eandhir Singh 
had remained in or become a convert to 
Hinduishi, the exception would apply. 

The question accordingly is, was the 
late owner of this estate, or was he not, a 
Hindoo? If he was, the Mitakshara law 
would ai)ply. If he was a Christian the 
Succession Act rules would apply. The 
matter has been fully investigated. Among 
other things, for instance, in the words of 
the Subordinate Judge : — 

The Plaintiff has proved the baptisms* 
marriage and burial certificates of the de- 
ceased : vide evidence given by the 
Chaplains Father J. Chrysostom and Father 
(3» 9 M. I. A. 196 at p, 246; 1 W. R P. C. 1 
(1863). • 

(4) 14 W. R, F. 0. 33 (1870). 
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Angelo and by F. O’KoiU, barrieter-at-Iav. 
The above evidence proves beyond doubt 
that Knnwar Randhir Singh in his latter 
portion of life was a Christian and died as a 
Christian.” 

It is unnecessary ?o dwell upon the sub- 
ject, because in a former litigation the 
Bespondent himself admitted these facts. 

But the argument is that, notwithstand- 
ing this, the Hindu law of succession 
shall apply to this deceased’s estate. A 
situation of nothing but confusion could 
be ^thus produced. The plain law of the 
Succession Act would be eviscerated, and 
in each case enquiry might have to be en- 
tered upon as to whether a deceased sub- 
ject of the Crown wished or by his acts 
compelled that the law of the land should 
not apply to his case. A particular sub- 
ject can settle that in India, as in other 
parts of the Empire, by exercising — ^what- 
ever be his religion — his power of testacy, 
and definitely declaring how be desires his 
affairs to be regulated so far as his own 
individual property is concerned. In this 
case Kunwar Ean^ir Singh did not do' so, 
and it is not for a Court to enter upon an 
examination of his conduct so as to pre- 
ivent the Indian law of intestate succession 
getting its full and proper application. 

Their Lordships will humbly advise His 
Majesty that the appeal should be allowed, 
that the judgment of the Subordinate 
Judge should be restored, and that the 
Bespondent should pay the costs of the 
appeal. 

Solicitor : Mr, H, S. L. Pohk for the 
(Appellant. 

Solicitors : Messrs. T. L. WUson d Go. 
for the Bespondent. 

B. M. P, 


PRIVY COUNCIL. 

[ArPBAl. FBOU TUB SoFRKMB COURT OF THE 
Strait Settlements.] 

Lord Bu.oemastbr, 

Lord Atkinson. Khaw' Sim Tek and 

Lord Carson. ors., Appellants, ' 

1921, V. 

Heard, 20, October. Ghuah Hooi Qnoh 

Judgment, Neoh, Bespondent 

21, October. 

Straits Settlfiinent, Ordinance Ao, € of 1896, tee. 
10— “ Specific purpose” meaning of. 

'A “ specific purpose ” within the mean- 
ing of sec. 10 of the (Limitation) Ordi- 
nance No. 6 of 1896 of the Straits 
Settlements (which in terms corresponds 
to sec. 10 of the Indian Limitation Act), 
must be a purpose that is either actually 
or specifically defined in the terms of the 
Will or settlement, or a purpose which, 
from the specified terms, can be certainly 
affirmed. 

The statement in Balwant Rao d. 
PtJRAN iMal (2), that the purpose of fol- 
lowing the property in the hands of the 
trustees referred to at the end of the sec- 
tion must be the purpose of restoring it 
to the trust which is specified in the earlier 
part of the section, provides a sound and 
critical test by which to consider whether 
or not any particular trust is uSithin the 
provisions of the section. 

This was an appeal from the unanimous 
judgment of the Court of Appeal of the 
Supreme Court of the Straits Settlements 
(Ebdcn, Spioule and PajTerAManby, JJ.), 
given on the 12th August 1919, confirming 
the judgment of Woodward, J., given on 
the 14th November 1918. 

The facts of the case material to this 
report will sufficiently appear from the 
judgment of their Lordships. 

The question at issue was one of limi- 
tation based on sec. 10 of the Limitation 

(2) l. L. R. 6 All. 1 (r. C.) (1888), 
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of Suits Ordinance, 1896, which is similar residue shoiild be left undistributed for 


in terms to sec. 10 of the Indian Limita- 
tion Act, IX of 1871 , which has been re- 
enacted with slight alterations in sec. 10 
of the Limitation Act, IX of 1908. 

Messrs. Upjohn, K. C., F. B. Fuller 
and W. E. Cleaver for the Appellants. 

Messrs. Disturnal, K. G. and Guvin 
Simonds for the Respondent. 

Their Lordships’ Judoment was deli- 
vered by 

Lord Beckm aster. — The real ques- 
tion that arises on this appeal is 
whether the Respondent is disentitled 
by lapse of time from maintaining 
the proceedings which she instituted 
on the 26th February 1916, for the pur- 
pose of obtaining (1) a declaration as to 
the effect of a gift for yearly and other 
sacrifices contained in the Will of a testa- 
tor who died on the 25th May 1882, and 
(2) the distribution of the estate upon the 
footing that the gift was void and the 
property so given passed to the next of kin. 
The W’ill is in Chinese form, and was 
made in 1874 ; the original has been lost, 
and there is nothing but a translation by 
a former interpreter of the Court in 
Penang by which it is possible to ascer- 
tain its ^contents. So far, however, as 
the critical question in this case is con- 
cerned, the translation, as it is before their 
Lordships, is adequate for the purpose. 
The testator provided that his property 
was to be dealt with by payment of a very 
large numbed of pecuniary legacies, and 
after they had been paid and satisfied, the 
residue was to be divided into 60 shares. 
'As to sixteen of those 60 shares he direct- 
ed that they should be the means of his 
maintenance during his life-time, and 
should be “Kong Lin for yearly and 
other sacrifices ’’ after his death. Both 
by) cl. 4 and by cl. 22 of the testator’s Will 
it appears that he contemplated that this 


sixteen years. It is unnecessary for thejr 
Lordships to say definitely whether the 
directions that he imposed upon his exe- 
cutors in this respect were in the nature 
of a mere appeal to their discretion or 
created an imperative trust, since for the 
Respondent’s purpose the most favourable 
assumption is that the period of sixte^ 
years was a definite period definitely fixed 
before which no division of the estate could 
take place, and for the purpose of this 
decision their Lordships will accept this 
view. At the expiration of sixteen years 
the testator declares by cl. 22 that the 
income of the shares shall " begin to be 
my sons and grandsons (or grandchildren) 
Kong Lin for yearly sacrifices as well as 
for sacrifices in spring and autumn.’’ 
The Plaintiff is the legal representative of 
of a granddaughter of the testator, her 
grandfather, the testator’s son having 
died in the testator’s life-time. Her 
claim, therefore, is as the legal personal 
representative of one of the female next 
of kin of the testator, and in this capacity 
she instituted these proceedings, asking 
that the gift of these sixteen 60ths of the 
residue to the Kong Lin should be declarr 
ed void and distributed among the next 
of kin. Among other answers to that 
claim tGe Appellants urged that the right 
to bring the action is barred by virtue of 
the Statute of Limitations which exists 
in the Straits Settlements. The ordir 
nance in question is Ordinance No. 6, 
1896. This provides by sec. 4 that : — 

“ subject to the provisions contained in 
secs. 6 to 25 inclusive, every suit instituted 
after a period of limitation prescribed there- 
for b.y the Second Schedule hereto shall be 
dismissed provided that limitation has been 
set up as a defence." 

By Sch. II there is a provision in Art. 
99 that a suit for obtaiiyng a legacy or 
for a share of a residue bequeathed by a 
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testator or for a distributive share of the 
property of an intestate cannot be main- 
tained after the lapse of twelve years 
from the time when the legacy or share 
becomes payable or deliverable. Mr. 
Upjohn contended that in any circum- 
stances that period must have elapsed 
before this suit was instituted. If it be 
taken from the date of the death, of course 
it is obvious that it has long gone by. 
If a further period of sixteen years be 
taken and the calculation is assumed to 
date from the period of division fixed by 
the testator for the estate, still the suit 
is out of time, for the period expired in 
1898; but finally if it be taken, as has 
•been urged on behalf of the Eespondent, 
that it should be at the period when the 
trustees had in accordance with the i rusts 
of the Will so dealt with the estate that 
it was ready for division, then again the 
Plaintiff is out of time, for elaborate 
accounts were prepared on the IStli Janu- 
ary 1904, in which a full and ])ro})er 
allocation of the shares of the residue ap- 
plicable for this rotation of the Kong Lin 
was set apart and fixed. Their Lordships 
think, therefore, that it is unnecessary 
for them to decide which of those three 
periods is the right one to fix, because 
whatever period may be taken the ^^Jlin- 
tiff is too late. Their Lordships cannot 
support the view which appears to have 
found favour with the learned Judge 
before whom the case was first heard tha^t 
the time runs from the date when the 
clause is construed by a competent Court, 
nor that suggested by Ebden, J., in ihe 
Court of Appeal that the time fixed is 
when the intestacy is declared by a de- 
cree established beyond appeal. The 
intestacy, if it exists, has existed through- 
out, and the distributive share of one of 
the next of kin has been his to claim from 
the time when the^ intestacy ar se and 
not when it was declared. The Probate 


gives no efficacy to the provisions of the 
Will; it is merely proof of the contents, 
and their Lordships think Ebden, J., was 
in error in saying, “When a Will has 
ibeen admitted to probate its provisions 
stand good unless and until they are 
avoided by the declaration of a competent 
Court.** Such provisions could be ignor- 
ed from the outset, and the declaration 
of the Court is merely as to how the Will 
ought to have been construed throughout, 
nor is it necessary that “ a suit to recover 
such a share would have to be preceded 
by a suit to attack the Will.*’ But it is 
then urged that the exception referred to 
in cl. 4 of the Ordinance of 1896, making 
the times in the schedule subject to the 
provisions of secs. 5 to 25, enabled this 
PlaintiflP to maintain the suit because 
sec. 10 provides that : — 

'' Notwithstanding) anything hereinbefore 
contained no suit against a person in 
whom property has become vested in trust 
for any specific purpose or against his legal 
representatives or assigns (not being assigns 
for valuable consideration) for the purpose 
of following in his or their hands such pro- 
perty shall be barred by any length of 
time.^* 

The contention is that in this case the 
property was vested in trust for a specific 
purpose, because in the event ofc the 
sixteen 60ths being declared to have been 
gifts for a purpose that failed, they 
became ^vested in the trustees’ hands in 
trust for the next of kin, and in support 
of that contention reference has been 
made to the old and well-knowli case of 
Salter v. Camnagh (1), which has been 
subsequently followed, though with some 
hesitation, in other authorities. So far 
as that case is concerned, apart from an 
argument as to the meaning of cl. 22 of 
the Will, it affords him no assistance, for 
the principle that underlies that authority 
is this : that if property be set aside by 4 

(1) 1 Dru and WalBh 668, 
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estate and vested in trustees upon certain 
trusts, which upon the face of them are 
inadequate to exhaust the whole of the 
property, there remains as to the balance 
a trust impressed upon the trustees in 
favour of the next of kin or the heir at 
law, a trust for the. purpose of which you 
have to do no violence whatever to the 
language of the Will, for which it is un- 
necessary to disregard any intention or 
desire that the testator has expressed, for 
which it is only necessary .to imply that 
when the testator knew, as he must have 
done, that the specific purpose to which 
the property had been devoted did not 
exhaust the whole trust estate, the 
balance would of necessity be held by the 
trustees for the heir at law or the next of 
kin. 

In this case the only way in which the 
next of kin can, apart from cl. 22, assert 
their position is by defeating the provi- 
sions that the testator has made in his 
Will. Tt Is only upon ilic hypothesis that 
those provisions are bad that his interest 
arises, and it is in the opinion of their 
T-jordships impossible to say that in those 
circumstances the propei ty was vested in 
trust for a specific purpose in which the 
next* of kin was in any way interested. A 
specific purpose, within the meaning of 
sec. 10, must, in their Lordships’ opinion, 
-be a purpose that is cither actually and 
specifically defined in the terms of the Will 
or the settlement itself, or a purpose 
whicli, /rom the specified terms, can he 
certainly aflBrmed. The statement which 
was made on the authority of Balwant 
Rao V. Puran Mai (2) that the purpose of 
following the property in the hands of the 
trustees referred to at the end of sec. 10 
must be the purpose of restoring it to the 
trpst which is specified in the earlier part 
of the section is in their Lordships* opi- 
U) I. L. B. S All. 1 (F» 0.) (1688). ! 


to consider whether or not any particular 
trust is within the provisions of the sec- 
tion. Their Lordships therefore think 
that so far as the general claim of the next 
of kin is concerned on the hypothesis that 
the gift is wholly void, the Statute of 
Tumitations affords a coraplde anh effec- 
tual bar, and this view appears to be in 
agreement wif.h that of Sproule, J. But 
if: was then urged that there was an alter- 
native view which arises upon the face of 
the Will by which it may bo said that the 
Plaintiff was in fact entitled under the 
benefit of the trust contained in cl. 22. 
Tills proposition was only raised at the 
end of the earlier argument, and certainly 
found no part in the original claim. 
There was therefore some technical diffi- 
(julty in the way of the Eespondent, but 
their Lordships were anxious that a matter 
which had come from such a distance and 
IS of such importance io the parties should 
not be imperfectly considered, and there- 
fore tliey hqard all that could be urged 
upon this later branch of the case, but in 
truth when it is examined there is very 
little that can be said. CH. 22 provides 
that at the expiration of sixteen years 
the shares “ shall begin to be my sons and 
grandsons Kong Lin for yearly sacrifices 
as well as sacrifices in the spring and 
autumn.” The copy of the Will before 
us has the words “or grandchildren” 
added after the “grandsons,” .but whe- 
iber or no that was the real interpretation 
of the word it seems difficult to ascertain, 
because the word in the previous cl. 21, 
which has been the subject of interpreta- 
tion and has been held to include grand- 
children, has not necessarily the same 
meaning in cl. 22, and their Lordships 
think there is much weight in the stote- 
ment made by Mr. Justice Ebden, who 
must be much more, familiar .with the 
local circumstances than their Lordshipp 
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can possibly be, when he pointed out that 
the sacrificial rites which are imposed 
upon the property and for which, under 
cl. 22, the beneficiaries there mentioned 
are to use the estate, are rites for which 
the daughter is a useless person. To use 
the language of the learned Judge, he 
says : — 

' She is useless for the purpose of an- 
cestor worship which requires male issue,* 
and he says again that ' the phrase itself 
which was assumed to mean grand-children, 
Including daughters, might, on careful con- 
sideration, bo shown only to mean sons and 
grand-sons for the reason that daughters 
have no place in Chinese succession.* 

Tliis is a cogent argument to show that 
in cl. 22 there never was any intention 
that a grand-daughter should be included. 
If, however, the clause is capable of such 
a construction as the two other learned 
Judges in the Court of Appeal appear to 
hold, there still remains the difficulty that 
the gift is not to the class beneficially but 
to perform ceremonies which it is said 
render the gift void, so that c\eu on this 
hypothesis the Kespondeiit is nut seeking 
to restore the properly to the trust but to 
take it away, and consequently sec. 10 is 
inapplicable. It follows, therefore, that 
the Bespondent is unable to escape from 
the general effect of the Statute of Limi- 
tations, and that this suit was iustituted 
too late for it to be capable of being en- 
tertained by the Court before whom it 
was .brought* 

For these reasons their Lordships will 
humbly advise His Majesty that the suit 
should be dismissed, that this appeal 
should bo allowed with costs, and that the 
decree of the 12th August 1919, except 
BO far as it dealt with costs, should be set 
aside. 

Bolicitoi's: Messrs^ Nisbet, Drew and 
Loughborough for the Appellants. 


Solicitors : Messrs. Rowle Johnstone & 
Co. for the Bespond^^nt. 

a. D. M. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 
*SuiT No. 284 OF 1921. 

BuOKLAND, J. iBEEHABOtiAND DOOOAR 
1922. . V. 

23, February J. R. D’Croz. 

Calcutta Rent Act (III of 1930), sec, 11, Proviso^ 
‘‘ b nd fide ” and “ required^' meanmga of-^Suh^ 
see. (5) “pays rent to the fullest extent allbwahU 
hy the Adf' when rent ha% not been standardized — 
l:iuh‘8ec, (4) refused to except the rent oferedf^ 
tenant if bound to offer and have a refusal every 
months to he entitled to deposit rent with the Rent 
Controller. 

The Defeudani was a monthly tenant 
under the Plaintiff. The Plaintiff in 1019 
wanted to let out the premises to a third 
party and gave Defendant notice to quit, 
to which the Defendant paid no atten- 
tion. The Plaintiff subsequently wanted 
rent at the rate of Rs, 150 per mensem 
a7id the Defendant agreed to pay Us. llO 
per mensem, which the Plaintiff refused 
to accept and the Defendant deposited the 
rent with the Rent Controller. In 
November 1930, the Plaintiff gave the De- 
fendant notice to quit as he required the 
premises for his own use and occupation 
and as he had made arrangements for 
letting out the residential house in which 
he had been then living. The Defendant 
did not quit and therefore the present 
suit was brought. In the suit the Plain- 
tiff's evidence was that his wiffr having 
given birth to a child and suffered from 
malarial fever thereafter on account of 
the insaniiary surroundings of their resi- 
dential house, was advised by the doctor, 
who treated her, to remove to the house 
in suit. The doctor gave his evidence and 
substantially corroborated the Plaintiff. 

Held — That the PlainUff could not be 
said bona fide, to require the, house for his 
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own use and occupation, Th^ reason 
given in the notice of November 1920 was 
that he required the house in suit because 
of some arrangements he had made with 
some other tenants for letting out his pre- 
sent residential house and. not that he re- 
quired it on the ground of his wife’s 
health. In the said notice no reference 
was given to the . personal aspect of the 
matter, but it was based entirety upon the 
arrangements made with some other ten- 
ants. 

To allow a landlord who has premises 
sufficient for his requirements to eject ten- 
ants because he chooses for his own con- 
venience or profit to deprive himself of the 
use of the premises which he is occupying 
would be to defeat the objects of the Act. 

It is not sufficient that a Plaintiff in 
order to defeat a plea under the Calcutta 
Rent Act should merely say that he de- 
sires the premises bona fide for his own 
occupation. The word in the Act is not 
“ desire ” but “ require.” This involves 
something more than a mere wish and in- 
volves an element of need to some extent 
at least. 

It is not necessary for a tenant to offer 
rent to his landlord every month and ob- 
tain* every month a refusal from him 
before he is entitled to pay to the Bent 
Controller. The tenant is justified in pay- 
ing the rent to the Controller month by 
month once there has been a refusal by the 
landlord ^o accept it. 

As the rent had not been standardized 
by the Rent Controller nor had there been 
any agreement between the parties to pay 
increased rent, the question as to whether 
the Defendant had paid rent to the fullest 
extent allowable by the .4ct did not arise. 

The Defendant was therefore entitled to 
relief under the Calcutta Rent Act and not 
liabU to be ejected. 


The facte of the case will appear from 
the judgment. 

Mr. B, K, Ghosh and Mr. N. K. 
Chatter jee. Counsels, appeared for the 
Plaintiff. 

Mr. A. N. Chaudhuri and Mr. Surita, 
Counsels, appeared for the Defendant. 

The Judgment of the Court was as 
follows 

Buckland, J. — ^This is a suit to eject 
the Defendant from certain rooms in the 
Plaintiff’s house and premises No. 39 
Lower Circular Eoad, and also for 
damages. 

The Defendant was a monthly tenant 
under the Plaintiff, the rent alleged in the 
plaint as payable being Es. 90 a month. 
On the 30th November 1920 the Plaintiff 
through his attorney gave the Defendant 
one month’s notice to quit, that is to say, 
on the 31st December 1920. The De- 
fendant did not quit the premises and the 
Plaintiff has therefore brought this suit. 

This is one of four suits all standing on 
the same footing, in which the relations 
between the parties were the same, but 
the other three have failed because the 
parties have unsuccessfully pleaded the 
Bent Act, as they had not complied with 
the provisions with which they had to 
comply before they were entitled to the 
benefit of the Act. In this case also the 
Defendant has pleaded to be entitled to 
relief by reason of the Calcutta Bent Act, 
and the following issues were settled : 

1. Does the Plaintiff bond fide require 
the premises for his own occupation? 

2. Has the Defendant paid the rent 
due by him to the fullest extent allowable 
by the Calcutta Bent Act by the 15th day 
of the month next following that for which 
Ihe rent was payable in accordance 
with the provisions of sec. 11, sub-sec. 6? 

3. Has the l^laintiff refused to accept 
the rent offered, and has tHe Defendant 
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duly deposited it with the Bent Coutroller 
under sec. 11, sub-sec. 4? 

4. Is the Defendant entitled to relief 
under the Calcutta lient Act? 

The real controversy in this case has 
centred on the first issue, for, under the 
Calcutta Bent Act, assuming that a tenant 
complies with those provisions to which 
reference is made in the other issues, a 
tenant is not entitled to the benefit of the 
Act where the premises are bo.«4 fide re- 
qui^red by the landlord either for purposes 
of building or re-building or for his own 
occupation. In this case the Plaintiff 
says that he requires the premises for his 
own occupation, and in order to support 
that he has made a statement in his notice 
to quit where he says throiigli bis 
attorney : 

“ My client requires the said premises 
No. 39 Lower Circular Eoad for his own 
use and occupation inasmuch as he has 
made arrangements for letting out his 
present residence No, 37 Canning Street 
and wants to remove to his said premises 
No. 39 Lower Cu’culai' Eoad in Calcutta 
on the 1st day of January 1921.” 

What is the Plaintiff’s evidence as to 
this? He says that the Defendant has 
'been , in possession of the premises since 
June 1916, and in or about September 
1919 he gave notice to all the tenants in 
the house because he says he wanted to 
let out the whole house on a lease to 
Maofarlane & Co. The tenants did not 
quit and his. negotiations with Macfarlane 
& Co. fell through. After that he entered 
into negotiations with the Government of 
Bengal. He wanted to give the whole 
houBe to one man, and the Government 
wanted it for a Survey office and negotia- 
tions ensued. Thereupon he again gave 
notice to quit to the tenants but they paid 
no attention to that either. In the end in 
the month o£ August the arrangements 
with the Government had to be cancelled 


as iracant possession could not be given. 
But meantime there had been friction 
'between the landlord and his tenants in 
this house, which, I should explain, is di- 
vided into some six or seven- fiats, be- 
cause he was trying to get rid of them and 
also because they made complaints with 
reference to the water supply. It 
appears that the friction reached such a 
stage that the parties found their way into 
the criminal Courts, but the proceedings 
were eventually dropped. 

It is obvious that up to the beginning 
of August 1920 there was no question 
whatever of the Plaintiff desiring to eject 
the tenants because he required the house 
for his own occu))ation, and his evidence 
makes that clear beyond all doubt. Then 
he says that in the middle of September 
1920 his wife gave birth fo a child and that 
thereafter she suffered from fever for 
which she was attended by a Dr. Banerjee, 
who lias been called as a witness in the 
case, and that owing to the insanitary con- 
ditions due to the presence of a hide 
godown at the back of the house in Cann- 
ing Street . where the Plaintiff resided, 
and smell, and the fact that the locality 
was ill- ventilated, the doctor advised 
him to go where they could get more light 
and an-. The Plaintiff showed him the 
house in Circular Eoad of which the doctor 
approved. When exactly that' took place 
is not clear. The doctor himself said be 
coiild not give the exact time. but that it 
happened two or three months after the 
Plaintiff’s child was boi;p. The doctor 
says that the Plaintiff’s wife suffered from 
malarial fever and uterihe trouble, and 
that therefore he gave the advice that the 
Plaintiff should remove. 

It has to be observed that that is not 
the reason alleged or even remotely sug- 
gested by the Plaintiff in his notice to 
quit given on the 30th November, '.^he 
reason there given is that he required the; 
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hou9ei for his fwn use and occupation,^ in- 
'asmuch as he had made arrangement ; for 
letting out his then residence No. 3P, 
Canning Street .and therefore wished to 
remove. The evidence as to this is that 
on or about the 12th October 1920 the 
Plaintiff made an arrangemejit with 
Afessrs. E. D. Cooper & Co. , of which firm 
Air. Cooper has been called, whereby the 
Plaintiff let out to Messrs. Cooper & Co. , 
the whole of the fir^t floor in No. 37, 
Canning Street at Es. 1,250 per month. 
Possession was promised on the Ist Janu- 
ary. But meanwhile the arrangement w^as 
that possession would be given of the 
front large hall and the adjoining rooms 
and the verandah as from the 16th Octo- 
ber for which a charge of Es. 650 per 
month would be made until the whole flat 
was available. At or about tlic same time 
the Plaintiff also let a portion of the pre- 
mises to some other company which has 
been referred to as the Hume Pipe Com- 
pany. So the position was that he was 
depriving himself of a considerable portion 
of the space in his owm Ijouso iii No. 37, 
Canning Street wdiere he had lived for 
four years in order to make it over to these 
mercantile firms or companies. 

These are the circumstances with whicli 
I have to deal. I find considerable diffi- 
culty in appreciating in tljc Plaintiff’s 
favour the complete change of front from 
'August to the time when the notice to 
quit was given. I cannot in iiiy mind dis- 
sociate what occurred up to August when 
the Plaintiff wanted to let out the house 
ip No. 39, Lower Circular Eoad to one 
tenant from what occurred later. When 
the notice to quit was given no reference 
was given to the personal aspect of the 
master, but it was based entirely upon the 
iirrangqi^ents made with these other 
tenaflite ft>r No. 37, Canniqg Street. It 
to me that the Plaintiff has here 
requirement of the premises in 


suit on the ground of his wife’s health 
because he feels that the other grounds 
would not be sufficient to entitle him to 
say that he bond fide requires the house for 
his own occupation which it is necessary 
that I should find for him to obtain an 
order for possession. Prom this point of 
view I am not at all satisfied as to the 
bond fides of the Plaintiff. Without as- 
serting that he is deliberately untruthful, 
he has to my mind strained the circum- 
stances in his own favour to the utmost 
limit. I do not think it is enough that a 
Plaintiff in order to defeat a plea under 
the Calcutta Rent Act should merely say 
that ho desires the premises bond fide for 
his own occupation. The word in the Act 
is not “ desire ” but “ require.** This in 
my opinion involves something more than 
a mere wish and it involves an element of 
need, to some extent at least. I am unable 
to see that there is any need on the part 
of the Plaintiff. He did not put his 
wife’s health forward as a ground for his 
requirement until later, and so far as his 
requirements arosfe from other circum- 
stances, lie put himself in the position in 
which he found himself by letting out 
part of his residential house in No. 37,. 
Canning Street to tliese mercantile firms 
and companies, as I believe, for the pur- 
pose of obtaining a substantial rental. I 
do not think that I should be right in 
holding that a landlord who has premises, 
sufficient for bis requirements should be 
allowed to eject tenants because he chooses 
for his own convenience or profit to de- 
prive hipaself of the use of the premises 
wliich he is occupying, and then to say to 
his other tenants “having deprived my- 
self of the use of the premises which I 
have hitherto occupied, I therefore require 
the house in which yon live for my o\yn 
occupation and I now propose to eject 
you.” This, in my judgment, would be, 
to defeat the objects of the Act. and^l 
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not think that in such circumstances a 
landlord can be said bond fide to require 
the premises for his own occupation. I 
therefore find that the Plaintiff does not 
bcmd fide require the premises for his own 
opcupation. 

With regard to the second issue — Has 
the Defendant paid the rent in accordance 
with the provisions of sec. 11. (5) of the 
Calcutta Rent Act, and did the Plaintiff 
refuse to accept it and was it duly de- 
po£|ited under sec. 11 (4) — the Defendant 
has said that for February, Mardi, April 
and May 1920 he paid the Plaintiff by 
cheque, but that the rent was not accep- 
ted and thereupon it was paid to the Rent 
Controller. It has been argued that it is 
the duty of a tenant to offer rent to his 
landlord every month and obtain every 
month a refusal from him before he is 
entitled to pay to the Rent Controller. I 
cannot conceive that it was intended by 
the Act that such a farce should be gone 
through every month when the relations 
are such that the landlord refuses to ac- 
cept the rent, and 1 tbink the tenant is 
justified in paying the rent lo the Con- 
troller month by month once there has 
been a refusal by the landlord to accept 
it. 

It is further submitted that the Defend- 
ant has not paid the full amount of the 
rent. In this connection it is right that 
I should refer to an application which was 
made at the very last possible stage, t.e., 
immediately before learned Counsel for 
the Defendant was about to sum up. In 
the plaint it is alleged that the monthly 
rental was Rs. 90. In the written state- 
ment it is stated that in May 1920 the 
Plaintiff demanded rent at the increased 
rate of Rs. 160 a month. The Defendant 
refused to pay it and offered three month’s 
rent at the rate of Rs. 110 a month, 
which he sajs was the standard rent. 
The rent in. point of fact has not been 


sit'andardized and there ha4 been no order 
by the Rent Controller fiximg the standard 
rent. The Defendant also in the course 
of his evidence relating to the time when 
MacPariane & Go. were on the scene, said 
that MacPariane & Co. wanted Bs. 115 a 
month, and he offered to pay and actually 
did^pay Bs. 116 in Dleoember 1919 and 
January I960, after w:bich the Plaintiff 
would not accept the rent. Upon these 
materials, and though the Plaintiff him- 
self did not say anything about a variation 
of the agreement as regards the amount 
of rent, I was asked to allow the plaint to 
be amended. But the amendment asked 
for is not a purely formal matter as it was 
asked for in order to give a further ground 
to the Plaintiff to defeat the plea under 
the Rent Act. Xieorned Counsel for the 
Defendant was willing to concede it, had 
it been merely formal and only related to 
the queiition of amount, as the Defend- 
ant has in fact been paying Rs. 110 to the 
Rent Controller, but in the circumstaifces 
stated ho objected to the figure being 
altered to Rs. 110 ; and having regard to 
the stiige at which it was asked for, I re- 
fused to allow the amendment to be made. 
But even so, dealing with the facts as they 
are, I find no evidence of any agreement 
between the Plaintiff and the Defendant 
to pay more than Rs. 90 a moifth. I have 
referred to all the items of evidence and 
statements in the pleadings to which my 
attention was drawn by learned Counsel 
for the Plaintiff, and though in fact the 
Defendant did pay Rs. 1^0 a month to 
the Controller, I gather that he did so 
because he wished to put himself on the 
safe side having regard to the provisions 
of the Calcutta Rent Act as to the standard 
rent, but it does not appear that there was 
any agreement between the parties that 
the rent should.be more at any time than 
Rs. 90 a month. 

I find that the Plaintiff refused to 
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accept the rent offered and 'that the 'De- 
fendant has duly deposited; it with the 
Bent Controller^ under sec. 11 (4). 

In these circnlpstances the second issue 
with reference to sec. • 11 (6) of the Cal- 
cutta Bent Act does not arise. 

The Defendant is entitled to relief 
under the Calcutta Bent Act, and the re- 
sult therefore is that this suit will be dis- 
missed with costs on Scale No. 2. 

Though the evidence was recorded 
almost entirely in the suit against Mrs. 
Mendies (No. 274 of 1921), as directed at 
the conclusion of my judgment in that 
suit, it should be treated as having been 
taken in this suit and costs will be taxed 
accordingly. 

Babu Hari Bhusan Dutt, Solicitor for 
the Plaintiff. 

Mr, Gregory G. Moses, Solicitor for the 
Defendant. 

J. N. E. Suit dismissed with costs. 


‘ [CIVIL APPELLATE JURISDICTION.] 
Appeal pbom Original Decrkr 
No. 173 OF 1919. 


IDookbbjbb, j. 
Bookland, j. 
1921, 

12, January. 


SsHATBAM CHAEBA- 
BABTT and ora, 
Plaintiffs, Appellants, 

• V. 

Ebaobndbananda 
Asbam and ors., Defend- 
, ants, Bespondents. 


CivU Procedure Code ( Act V of 1908), sec. 11 — 
Res judicata —Sec. suit by puMic, if beared by 
the decision in a previout suit between a Manager 
appoiiUed under tie Rdigious Endowments Act and 
some claimants as Mohunte,. 


A Manager was appointed under sec. 5 
of the Religious Endowments Act of 1868 
in respect .of a temple, and thereupon a 
ferson claiming to he a Mohunt or Dundee 
of the temple instituted a. suit for estab- 
Iwhment of his title. There were three 
Jp^^ndants' in the suit,‘viL, the said 
' successor m' Office 'and 


another rival claimant the office of 
Dundee. The suit was decreed. During 
the pendeticy of the suit the public brought 
the present suit under sec. 92 of the Civil 
Procedure Code, but the District Judge 
dismissed the suit on the ground that the 
trial of the question raised in the present 
suit was barred by the result of the deci- 
sion in the previous suit which was pend- 
ing at the date of the institution of the 
present suit. 

Held — That the decree in the earlier 
suit though operatwe against the Mana- 
ger appointed under sec. 5 of the Religious 
Endowments Act as also against the rival 
claimants, could not possibly operate to 
defeat a suit by members of the public 
instituted under sec. 92, G. P. C. Sec. 
92 contemplates the administration of a 
trust created for public purposes. Such 
administration may include the removal 
of an existing trustee, the appointment of 
a new trustee or both. In such a suit it 
may be held that the endowment was not 
of such a nature,as to attract the opera- 
tion of the provisions of the Religious En- 
dowments Act 1863, and that the appoint- 
ment of the Manager under sec. 5 of the 
Act was without jurisdiction and so forth. 

This was an appeal agginst the decree 
of G. N, Boy, Esq., District Judge of 
Ziyah Hooghly, dated the 27th of May 
1919. 

The facts will fully appear from the 
judgment. 

Mr. B. Chucherhutty and Mr. H. 1^. 
Bose ^d Babus Manmatha Nath Mukher- 
jee, Santimoy Majumdar and Pramatha 
Nath Bandopadhoy for the Appellants. 

Babus Bepin Behari Ghose and Mon- 
Mohon Bose for the Bespondents. 

The Judgment op the Court was as 
follows : — 

This is an appeal by the- Plaintiffs in a 
suit institated by them under sw. 9^ 6! 
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the Code of Civil Procedure 1908 with re- 
gard to what is known as the Guptipara 
temple. The District Judge has dismissed 
the suit on the ground that the trial of the 
question raised herein is barred by the 
result of the decision in an earlier suit 
which was pending at the date of the in- 
stitution of the present suit. It appears 
that a Manager was appointed in respect 
of this temple under sec. 5 of the Eeligious 
Endowment Act, 1863, and that there- 
upon the first Defendant who claims to be 
a Mohunt or Dundee of the temple insti- 
tuted a suit for the establishment of his 
title. In that suit, there were three De- 
fendants ; namely, one Kajendra Nath Eoy 
who had been appointed as Manager under 
sec. 5 and had been subsequently removed, 
Baghu Nath Banerjee, who was his 
successor in the office of Manager and Nil 
Gopal Chatter jee, who was added as a 
party on his own application inasmuch as 
he asserted that he was a rival claimant to 
Ihe office of Dundee. The meinbeis of the 
public made an attempt to intenene in 
the suit but Ihe attempt was unsuccess- 
lul. When the matter was brought up to 
this Court Mr. Justice Eletcher, who de- 
livered judgment held that the members of 
the public were not entitled to intervene 
and that their remedy would be by way of a 
suit properly framed and instituted ^r the 
purpose. Thereupon the present suit was 
instituted on the 9th October 1917 with 
the consent in writing of the Advocate- 
General under sec. 92 C. P. C., of 1908. 
During the pendency of the present suit 
the previous suit instituted by the first 
Defendant under the provision of sec. 5 
of Act XX of 1863 was decreed by the 
Subordinate Judge on the 19th February 
1918. By that decree it was declared that 
the then Plaintiff was the duly constituted 
Mohunt of the temple and that he was 
entitled to the pessession of the Maths, 
Thakon and the properties move^le and 


immoveable belonging thereto. Thai 
clearly is a decree which though operative 
against the Manager appointed under see. 

5 of Act XX of 1863 as als^ against the 
rival claimant who intervened of his ewn 
accord could not possibly operate to defeal 
a suit by members of the public instituted 
under sec. 92, C. P. C. ^c. 92 contem- 
plates the administration of a trust express 
or constructive created for public purposes 
of a charitable (ur religious nature. Su(di 
administration may include, amongst 
other reliefs, the removal of an existing 
trustee, the appointment of a now trustee 
or both. In the case before us, there is 
apparently a controversy whether the en- 
dowment was of such a description as to 
attract the operation of the provisions of 
Act XX of 1863. If it were held that the 
endowment was mot of such a description 
the appointment of a Manager under sec. 

6 would be without jurisdiction, and the 
decision in a suit instituted under th.at 
section against the ^Tanager could not 
jwssibly bind the members of the public 
who desired to ha\e the character of the 
endowment investigated under sec. 92 of 
the Code. We may further point out that 
it would be open to the Court in a suit 
properly framed under sec. 92 to hold 
that the contesting Defendant vvas the 
Mohunt properly appointed and that there 
was no reason for his removal. On the 
other hand the Court might hold that he 
was not the properly constituted Mohunt 
and that he was not the proper person to 
be appointed for the benefit ct the trust. 
We are of opinion that nothing has happen- 
ed in the previous suit, which was decided 
by the Subordinate Judge on the 19th 
February 1918 which debars the investiga- 
tion of the questions raised in the present 
suit. 

The result, therefore, is that this appeal 
is allowed, the decree of the District Judge 
set aside and the case remitted to him 
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be tried on the merits. . The Apnellants 
are entitled to their cq^ts of this appeal. 
The hearing fee is assessed at tjn gold 
mohurs. The costs of the proceedings in 
the Court below will be in the discretion 
of the Court after the suit has been tried 
out. Until further orders of Ihe District 
Judge the Defendant No. 1 will continue 
to act as "Receh-er. Tlio Appellants 
undertake not to , execuie the decree for 
costs obtained by him. until the dis- 
posal of the suit. 

J. N. R. Appeal allowed. 


[OlVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Degree 
No. 1863 OF 1919. 


pHATTERJKA, J. 

Panton, J. 
1921, 

16, December. 


Saibesh Chandra 
Sarkar, Defendant, 
Appellant, 

V. 

Sir Bejoy Ohand 
Mahatap Bahadur, 
PlainMfl:, Respondent. 


Lan'i Acquisition Act ([ of IS^), 11— Ap- 

portionment O' compensatiofi bi/ Collector— 18 
and procieo to sec Sly cl, (2', loaintaincibiliiy of a 
separate mil by a p&rsrm dissatisfied with the 
apnortionment hut who did not asl for reference to 
Cowl*' 


was bound to apply fior a reference under 
sec. 18 when he was dissatisfied with the 
award y and he cannot maintain a suit in 
the ordinary Civil Court to re-open the 
question. The Act creates a special 
jurisdiction and provides a special remedy. 
And ordinarily when jurisdiction has been 
conferred upon a special Court for the in- 
vestigation of matters which may possibly 
be in controversy y such jurisdiction is ex-* 
elusive and the ordinary jurisdiction of 
the Civil Court is ousted. 

Bhandi Singh v. Ramadhin Roy (1), 
Stevens v. Jeacookb (2), West v. Down- 
man (3) and Rama Chandra v. The Sborb- 
r.vRY OF State for India in Council (4) 
followed. 

Under the third proviso to see, 31 y cl. 
(2), a person who was a party to the 
apportionment proceedings cannot re-open 
the question by a regular suit. The pro- 
viso must be given a limited application y 
and it applies only to cases where the per- 
son was under a disability or was not serv- 
ed irith noticQ of the vroceedings before 
Ihe Collector. 

IluA Ntlmani Singh Deo Bahadur v. 
Ram Banditu Rai (5) discussed and fol- 
lowed. 


Some lands were acquired for a Bailway 
and the Gollecior, after serving notice 
under sec. 9 of the Land Acquisition Act 
on the zamindar and the putnidar, appor- 
tioned ihe compensation half and half 
between them. Neither parly applied far 
any reference to Court under see. 18 of the 
Aciy and the putnidar withdrew the 
amount awarded io him. The zamindar 
thereupon brought a suit for recovery of 
the amount withdrawn, by the putnidar on 
the ground that under the putni kabuliyat, 
the putnidar was not entitled to any por- 
.-tim of the compensation money: 

Held — That the zamindar having been 
'^hrved^ with notice under see. 9 of the Act 


Punnabatx Da] V. Raja Pudmanand 
Singh (6) discussed and dissented from. 

Hiirmut Jan Bibi v. Padma Loohan (7) 
referred to. 

This was an appeal .against the decree - 
of P, C. De, Esq., District Judge of 
i^illah Birbhum, dated the 16th of July 
1919. aflSrming the decree of Babu Nagen- 
(Ira Nath Chatterjee, Subordinate Judge of 

( 1 ) 10 n. w. N. m (19061, 

(2) 11 Q. B. 731 (1A48i. 

(31 L. R. U Ch. Div. 1 1 1 (1P80). 

U) T. L. R. 12 MaJ. 105 (1868). 

<r» I. L. R. 7 Cal. 388 (1881k 

«6) 7 0. W. N. 688 (1903).. 

(7)LUR. 12 0aLB,8U986V r 
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that District, dated the 26th of NoTember 
1918. 

The facts of the case will fully appear 
from the judgment. 

Babus Jogesh.Chandra Roy aud Sambhu 
Nath Banerjee for the Appellant. 

Babu Sarat K. Mitra for the Bespdn- 
dent. 

The Judgment op the Goubt was as 
follows : — 

This appeal arises out of a suit for re- 
fund of money which had been allowed 
as compensation for certain lands acquired 
under the Land Acquisition Act and with- 
drawn by the Defendant. 

It appears that the lands in question 
were acquired for a Eaitway. The Plain- 
tiff (the zamindai') and the Defendant, 
(the putuidar) were served with notices 
under sec. 9 of the Land Acquisition Act. 
The Collector apportioned the compensa- 
tion half and half between the zamindar 
and the yutnidar. Neither party applied 
for any reference under sec. 18 of the Act 
aud the yutnidar withdrew the amount 
awarded to him by the Collector. The 
zamindar thereupon brought the suit out 
of which this appeal arises, for recovery 
of the amount which had been withdrawn 
by the Defendant, on the ground that 
under the putni kabuliyat, the yutnidar 
was not entitled to any portion of the 
compensation money. The defence inter 
alia was that the Plaintiff ought to have 
applied for reference under sec. 18 of the 
'Act and that no separate suit lies. The 
Courts below have ovomiled that conten- 
tion and the Defendant bus iippealcd to 
this Court. 

Sec. 9 of the Land Acquisition .\ct (I 
of 1894) provides for notice being given 
by the Collector to alt persons known or 
believed to be interested in the land ac- 
quired. Seo. llvprovides for inquiry by 
tbq Qfdleotox into the objectiona (if anq^. 


which any person interested had stated 
putSuant to themotice given under seo. 9 
to the measurements made under sec. 8, 
and into the value of the land, and into 
the respective interests of the persons 
claiming the compensation, and further 
provides for an award being made by him 
under his hand of — 

(i) the true area of the land ; 

(it) the compensation which in his opi- 
nion should be allowed for the land ; and 
(Hi) the apportionment of the Bend com- 
pensation among all the persons known 
or believed to be interested in the land, 
of whom, or of whose claims, he has in- 
formation, whether or not they have re- 
spectively appeared before him . 

Sec. 12 lays down (1) that such award 
shall be filed in the Collector’s office aud 
shall, except as hereinafter provided, he 
final and conclusive evidence, as between 
the Collector and the persons interested, 
whether they have respectively appeared^ 
befoi’e the Collector or not, of the true 
urea and value of the land, and the 
apportiohment of the compensation among 
the persons interested (2) that the 
Collector shall give immediate notice of 
his award to such of the persons interested 
as are not present personally or by their 
representatives when the award is^made. 

Under sec. 18 any person interested who 
has not accepted the award may, by 
written application to the Collector re- 
quire that the matter be referred by the 
Collector for the determination of the 
Court, whether his objection^ be to the 
measurement of the land, the amount of 
the compensation, the persons ii> whom 
it is payable, or the apportionniont of the 
compensation among the persona mter- 
ested. This application for reference is 
to be made within the time fixed by sub- 
sec. (}i) of that section. Sec. 80 pravides 
that if any dispute arises as to apportion- 
ment of the domftenBsticta dt as iio thq 
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persons among whom it is payable, the 
Collector piay of his own motion* pefer 
such dispute to the decision of the Court. 
The “ Court J’, means the principal Civil 
Court of Original Jurisdiction unless the 
local Government has appointed a Special 
Judicial Officer to perf<Hrm the functions 
of the Court under the :^t, and the provi- 
sions of the Code of Civil Procedure are to 
apply to proceedings before the Court 
under the Act. 

The Act creates a special jurisdiction 
and provides a special remedy. And 
ordinarily when jurisdiction has been con- 
ferred upon a special Court for the investi- 
gation of matters which may possibly be 
in controversy, such jurisdiction is exclu- 
sive. [See Ehandi Singh v. Ramadhin 
Roy (1)]. 

Tt is an established principle that 
whore by an Act of the Legislature 
powers are given to any person for a pub- 
lic purpose from which au individual may 
receive injury if the mode of redressing 
the injury is pointed out by the Statute, 
the ordinary jurisdiction of Civil Court is 
ousted and in the case of injury the party 
cannot proceed by action [see Stevens v. 
Jeacoekc (2), West v. Downman (3) and 
Rama Chandra v. The Secretary of State 
for India in Council (4)]. 

A diteculty, however, arises from the 
proviso to sec. 31, cl. (it) which lays down 
‘ ‘ provided also that nothing herein con- 
tained shall affect the liability of any per- 
son, who may receive the whole or any 
part of any compensation awarded under 
this Act, to pay the same to the person 
lawfully entitled thereto.” There was a 
similar proviso to sec. 4t> of Act X of 1870 
and the proviso u as . considered by the 
tlie Judicial Committee in the case of Raja 

(1) 10 0 . w. N. m risos). 

, (S) IIQ. B.VSMlSSfl). 

(3) L. R. 14 Oh. Dir. Ill (USO). 

14) T. t. R. 12 lOS Jia^). 


Nilmani Singh De.o Bahadur v. Bam 
Bandhu Rai (5). In that case the Appel- 
lant Eaja Kilmoni Singh was a party to 
the apportionment proceedings under sec. 
38 of Act X of 1870 and it was held that 
he could not reopen the question by a 
regnlar suit. Their Lordships with re- 
ference to the proviso observed : ” Such a 
proviso, which appears to have been but 
a repetition of a provision in .a previous 
Act in pari materia, is necessary in this 
as in almost all acts of a similar character. 
It is necessary for the Gh)vernment, .or the 
persons or company entitled to take pro- 
perty compulsorily, to deal with those 
who are in possession, or ostensibly the 
owners: but it may happen, and frequent- 
ly does happen, that the real owners, 
jrossibly being infants or persons under 
disability, do not appear, and are not 
dealt with in the first instance ; and there- 
fore a provision of this sort is necessary for 
the purpose of enabling the parties who 
have a real title to obtain the compensa- 
tion money. Their Lordships went on to 
observe that the proviso applied only to 
persons whose rights had not been ad- 
judicated upon in pursuance of the secs. 
(38 and 39). This is the passage dn which 
reliance has been placed in Punnabati Dai 
V. Pudmanand Singh (6) in which it was 
held Aat as between the claimants inter se 
an award by a Collector under sec. 11 of 
the Land Acquisition Act does not amount 
to an adjudication of any question regard- 
ing the apportionment of compensation 
adjudged under the Land Acquisition Act, 
and that any such question can be deter- 
mined only by the Civil (^ourt. 

Tu that case the learned .ludges ob- 
served : — ” 'I’heir Ijordships decided the 
case of liaja Nilmani Singh v. Ram 
Bandhu Rai (6) under the old Act X of 
1870, and the proviso that tbd!r Lbrdships 

( 6 ) I. L.!I. 1 Oal. 88 M 1881 ). 

, ( 6 ) ,7 0 . % K 38 (ISOSt, ;• . ■; 



Saibbsh Ghamsba 






Sabxa^ V , Sir Bbjox 



D Km». 

Mahatap Bahadttb. 


m 


had to conAtfue is word for word the ^Ame \|cAtjQii“of any question relating to appor- 
as the last proviso to sub-sec. 2 of sec. 31 of ^phment by the Ordinary Civil Courts. 


the present Act, and their Lordships’ refer- 
ring to an adjudication in pursuance of secs. 
88 and 39 go clearly to show that it is an 
adjudication of the Civil Court upon a re- 
ference by the Collector that their Lord- 
ships had in view.” 

It is to be observed, however, that the 
Collector under Act X of 1870 had ,no 
power to decide the question of apportion- 
ment in any case. Whenever there was any 
question of apportionment, be was bound 
to refer the matter to the Court, i.e., the 
Civil Court, and the Civil Court had to 
decide the matter under secs. 38 and 39 
of the Act. This appears to be the reason 
why their Lordships in Raja Nilinani 
Singh’s case (5) referred to the adiudic.*!.- 
tion under secs. 38 and 39. 

Under, Act I of 1894, conipulsory refer- 
ence was abolished, and the Collector has 
full power to deal with the question of 
apportionment under sec. 11, and his 
award, subject to the other provisions of 
the Act, is final under sec. 12, no doubt, as 
between the Collector on the one band 
and the persons intei'ested on the other. 
The person aggrieved by the award whe- 
ther bis objection be to the measurement 
of the land, the amount of compensation, 
the persons to whom it is payable, or the 
apportionment of the compensation among 
the persons interested may apply to the 
Collector for a reference to the Court. 
The “ Court,” by which is meant the 
principal Civil Court of Original Jurisdic- 
tion or a Judicial Officer specially em- 
powered to perform the functions of the 
Court, under the Act has to decide the 
questions referred to the Court. That 
being BO it is not reasonable to hold that 
the ,Aat while creating a special Court to 
decide such quMtions in^nded an adjudi- 

(6) I. L. B. 9 Oal. sssjlssi). 
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The proviso as it stands under the present 
Act, or as it stood under* the old Act, is 
very general in its terms. Admittedly it 
cannot be given effect to in its entirety : it 
cannot be held that a suit lies notwith- 
standing a reference to the Court upon 
the application of a piuiiy under seo. 18 or 
by the Collector Of Us own motion under 
sec. 30. The proviso therefore most be 
given a limited application, and we think 
that it applies only to cases where the 
person is under a disability or is not serv- 
ed with notice of the proceedings before 
the Collector. 

In the case of Punnabati Dai v. Pudina- 
nand Shigh (6), cited above the learned 
Judges, although they referred to the con- 
tention that there being a special remedy 
provided by the Act, the general reniedy 
was not available, did not discuss the 
question, and the observations of the Judi- 
cial Committee in Raja Nilmani Singh’s 
case (5) as to the persons to whom the 
proviso was applicable do not appear to 
have been considered by them. Then 
again, the contention raised in that case 
that a separate suit if allowed would 
enable a party to avoid the limitation pre- 
scribed by sec. 18, namely, six weeks from 
the date of the Collector’s award where 
the pM% was present before the. Collector, 
or six weeks of the receipt of the notice 
from the Collector, or six months from 
the date of the Collector’s award, which- 
ever period shall first expire^ was disallow- 
ed on the ground that there is no limita- 
tion prescribed for a reference under see. 
30. Sec.' 30, however, applies only to a 
reference made by the Collector of his 
own motion presumably before 'the final 
award is made ; whereas sec. 18 'deals with 
a reference upon an application made by 

(5) 1. li. B. 7 Oal. 8S8 (ISSIV 

(6) 7 0.W.K.6«|(lfl08), . 
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a party. For the above reasKms therefore 
and w;th all respect to the learned Jadges 
we are unable to follow the decision m the 
case of Punnahati Dai v. Pudmanand 
Singh ( 6 ), 

'In the case of Hutmut Jan Bibi v. 
Padma Loohan Das PI), the Plaintiff who 
brought the suit was no party to the 
apportionment prooi^ing, and Wilson, 
J. pointed out thai^'^*' ap^wrlionment of 
the compensation ie intended to be a 
proceeding distinct from that of settling 
the amount of compensation under the 
previous provisions the Act and any dis- 
pute as to the appmtionment is only de- 
cided as between those persons who are 
. actually before the Court. A separate 
notice therefore of the apportionment 
proceedings is requisite to l)ind any person 
by those proceedings and wliere such a 
notice has not been served, any person 
interested, although served with notice 
of the proceedings for settling the 
amount of compensation, cannot be con- 
sidei'ed a party to the proceedings for 
apportioning it.” The decision was 
under the old Act (Act X of 1870), and 
apportionment proceedings under that Act 
were taken before the “Court” under 
secs. 38 and 39 of the Act. 

We qyite agree in bolding that where 
a person has no notice of the apportion- 
ment proceedings, be cannot be bound by 
the award or by the decision. 

In the case of Bha/ndi Siiitjh v. Hatiui- 
dhin Boy (1) certain persons who were 
parties to a ^land acquMtion proceeding 
bemg' dissatisfied with this apportionment 
‘ ^ the compensation mt^py made by the 
Iplplleotor obtained a refei^hce to the (Jourt 
♦ litider see. 18 of the Lafid 'Acquisition Act ; 
b'u^ as they did not opp^ at the hearing 
l^fore the Court it was stfiii^ off- It was 

. r , ' i _ f , ' , 

(1) IP 0. w. N. Ml (IMS). 

f6) 7 0 . w. w. cm (iMtV ; 

(7) iiL.B.ircu. m (itals). ' 


held that the suit isstmt^ by them in 
the Civil Gowt for ithip apportionment of 
the compensation money was baired under 
sec. 103, 0. P. C., as the procedure to be 
observed by the Court is the same as that 
laid down in the Code of Civil Procedure. 
In that case Mookerjee, J., discussed the 
question whether, when special jurisdic- 
tion had been conferred, such jurisdiction 
was exclusive or not, and came to the con- 
clusion that the jurisdiction of the Civil 
Court was exclusive. He, however, ex- 
pressed an opinion, having regard to the 
lirovisions of sec. 31, cl, (5) and the deci- 
sion in the case of Raja Nilmani Singh Deo 
Bahadur v. Barn Bandhu Bai (a) that a. 
<|uestion as to the pei'sons to whom com- 
])ensation is payable or its apportionment 
among the persons interested may be de- 
termined either under a reference aji con- 
tem])latc(l by see. 18 cl. (I) or by a suit 
at the instance of a person lawfully entitled 
to it as against another who has drawn 
the compensation money but that if a party 
has once availecj himself of a reference to 
the Court under sec. 18 he cannot again 
ask for an injunction to litigate the same 
matter in the ordinary Civil Court. In 
that case as stated above, the Plaintiff 
had obtained a reference under sec. 18, 
which was dismissed for his non-appear- 
ance. Consequently no suit was main- 
tainable. It was unnecessary therefore to 
consider whether the special Court under 
the Ijand Acquisitiou Act, and the ordi- 
nary Civil Court have or have not con- 
current jurisdiction, and it is to be noticed 
that the observations of their Lordships 
in Il'Uja Nilnuini Singh’s case (6) as to the 
persons to whom the proilso is applicable 
do not appear to have been considered by 
the learned Judges. 

Although the Legislatm'e has created a 
special Court (the principal Court of ori- 
ginal jurisdiction or a-* Judicial Office|i[ 
(S) I. L. B. 7 Osi. ssa (ISSX). 
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Socially empowered to perform the fono- 
tions of a Court under the Act) to adjudi- 
cate all Questions of apportionment upon 
a reference made within the period fixed 
by the Act, the effect of holding; that such 
Court and the ordinary Civil Courts have 
concurrent jurisdiction will be that a party 
may institute a suit even in a Munsif's 
Court, (in cases where the amount in dis- 
pute does not exceed Es. 1,000) and that 
long after the periods prescribed by sec. 
18. The Act expressly provfded that any 
party dissatisfied with the award of the 
Collector as regards apportionment, may 
apply to the Collector for a reference 
under sec. 18 and on such a reference ho 
can, get relief in the same way as he can 
do in the ordinary Civil Court as the pro- 
cedure in the Court under the Act is the 
same as in ordinary Civil Couits with a 
right of appeal to the High Court, H 
would not he reasonable to hold that the 
Legislature ha\ing provided a special re- 
medy in the Land Acquisition Court in- 
tended to make it optional with ,i party to 
ajiply lor a reference urtder sec. 18 or to 
institute a suit in ordinary Ci^il Court. 
The scope of the proviso may be amply 
satisfied by holding that it applies only to 
particular persons. The Collector under 
sec. 9 has to serve notices upon the persons 
known or believed to be interested in the 
land. There may be persons who are not 
known to the Collector and who might 
not be in possession, and the interests of 
this class of persons are protected by the 
proviso to sec. 31 , sub-sec. (’2) 

We are of opinion that the Plaintiff 
having been served with notice under sec. 
9 of the Act was bound to apply for re- 
ference under sec, 18 when he was dis- 
satisfied with the award, and he cannot 
maintain a suit in the ordinoiy Civil Court. 

Tn this view^it is unnecessary to con- 
sider the question whether the word 1IT91 


<,in the kabtUiyat intdndes land taken for 
the purpose of a Eailway. 

We accordingly set aside the de^ees of 
the Courts below and dismiss the suit, 
but we direct each party to bear'his own 
costs in all Courts, », 

N, B. Appeal aliowed^ 

[CIVU APPELLATE OQUEtojOnOE.) 

Appeal vbom Appellate Dbobeb 
No. 2547 OF 1917. 

OUATTBBJBA, J. 1 EAM LAL DaS, 
Duval, J. Defendant, Appellanit 

1919, 

Heard, 3, July. Baediraic Mukbo- 

Judgment, padbta and om, 

4, July. J Plaintiffs, Bespondents. 

Bengal Tenaney Act (VIII of 1885), teo.189, 
el. (c)—“Bent," wittier iwludee intereet—Pterioef 
wp to wiiei tie deeree-iolder ie entitled to-rent'^ 
Bee, 67, ecope and effect of. 

Certain pntnidars obtained a decree far 
rent of a darputni, which theij got sold iw 
(•.turuttou, and the sate was suhseguentfy 
eon firmed. After the rent decree was 
satisfied, the putnidars applied for pay- 
ment to them (out of the surplus sale pro- 
ceeds) of the rent which liad fallen due 
between the institution of the suit and 
date of the eonfinnation of sale and claim- 
ed interest on the said rent: 

Held ' — That the putnidar was entitled to 
rent only up to the date of sale. 

BiJOi Chand Maiiat.ap r. Rhashi Bhd- 
SAN BosR (1) followed. 

As soon as rent falls due and is not 
paid, it becomes an arrear mnder see. 54 
and carries interest under sec. 67. The 
money payable Os interest, therefore, 
becomes part of the rent. The Legis- 
lature could never have intended in 
sec. 169, el. (c) to exclude interest accru- 
ing upon the rent and to put the deeree~ 
holder under the necessity of briiiging'-'a 
fresh suit for the interest only., 

( 1 ) IS 0 , ir. V. m (ISIS). 
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Buoy Chano Mahatap v, S. 0. MOUtfiM" 
JBE (2) and Pbofueea TAQORn v. MataB- 
TTDDIN (J) followed. 

This BBS ftn appeal against .i decree of 
G. B. Mnmford, Eaq., District Judge of 
Zillali Birbhnm, dated tlie Uth June 
1917, affirming a decree of Babu Deba- 
brata Mnkerjee, Munsif of Siiti, dated the 
22nd July 1916. 

The facts material to this report will 
appear from the judgment 

Bahu Anilendra N. Roii Chovdhury lor 
the Appellant. 

Bahii Uma Ch. Ldha loi the Respon- 
dent. 

The Judgment of the Court was as 
follows : — 

This appeal arises out of a suit for re- 
coTWy of Rs. 647 as. 5 principal and Rs. 93 
as interest thereon under the following 
..(ciicnmstances. 

The Defendants Nos 1 to C were 
puimdars who obtained a decree for vent 
of a durputni against Defendants Nos. 7 
and 8. The taluk was sold in execution 
of the decree on the 2nd July 1912 and 
the sale was confirmed on the 8ih March 
1913. After satisfying the rent decree, 
tiiere remained in deposit in Court 
Rs. 2,606 as surplus sale proceeds. The 
putni^rs applied for payment to them, 
(out of the suipluB sale pioeeeds), of the 
rent which had fallen due in respect of the 
tenure between the institution of the suit 
and the date of the confirmation of sale, 
obtained an tx parte order and withdrew 
sum of Rs. 547 as. 6 for arrears up to 
date of the confirmatiou of sale. 

The present suit was instituted by the 
Plaintiff on the allegation that the De- 
fendant No. 8, one of the durputnidars, 
had mortgaged his durpulni interest to the 
PlSiintiff and the latter had obtained a 

( 3 ) 11 0 . W. K. lies tlSOS). 
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mortgage decree which was partially satis- 
fied by the sale of other properties and that 
the mortgage lien over the property sold 
bad been transferred to the surplus sale 
proceeds. 

Two questions were in dispute in the 
Court below. The first is whether the 
Defendants were entitled to arrears only 
up to the date of sale and not up to the 
date of confirmation of sale, and (he second 
whether (hey were cnhfled to any intere*!!* 
on the rent which fell due be! ween the 
date of the institution of the suit And (ho 
date of sale. 

The Court below ha« held (hat the 
puhndar was entitled to rent only up to 
the date of sale and Inning regard 1o the 
decision of this Court m (he case of Bijoy 
('hand Mahtap v. Shashi Dhusan Bose 
(1) the learned Pleader for the Appellant 
could not press bis olgection on this 
point. 

1’he only question which has been 
argued before us is whothei under the pro- 
visions of see 169, cl (e) ot the Reng.il 
Tenancy Act, the laiiillotd is enliRul lo 
inleresl on the rent 

Now, the word ‘ reiil ' is defined in .'ec. 
3 of the Act as “ wbatevci is lawfully iiay- 
able or deliverable m money or kind bv a 
tenant to his landlord on account of the 
use or wcupation of the land held by the 
tenant,” and sub-sec. (3) of sec. 64 of the 
Act lays down “ any instalment or part of 
an instalment of rent not duly paid at or 
before the time when it falls due shall be 
deemed an arrear.” Sec. 67 provides that 
"an an'ear of rent shall bear simple in- 
terest at the rate of 12^ per cent, per 
annum from the expiration of that quarter 
of the agricultural year in which the in- 
stalment falls due to the date of payment 
or of the institution of the suit whichever 
date is earlier." 

The question whether the word ' tent ’ 
(i) i8 0.ir*K.iM (tsm 
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jiu SBC, 169 include^ mlefcst laas been con- 
Sid^fd m three oases in this Court. In 
thSiflrst case Maharajadhiraj Dijoi/ Cliand 
M^^dp Bahadur v. S. G. Mukherjee (2) 
decided by G-hose and Caspeisz, JJ,, the 
ifdi'mer observed “speaking for myself I 
way say that the Legislature could never 
have intended when using the word 
‘rent ’ in sec. 169, cl. (c) to exclude Ihe 
in^rest accruing llioreupon and to put the 
dbcree-holiler under the necessity of bring- 
ing a fresh suit for the interest only.’* 
vjj.In the next case of Manindra Vh. 
ftdndij V. Asra Mahmncd Mandul tyt, 
decided by Mr. Justice Brett, on the 
29th April 1908, the learned Judge held a 
contrary view. 

In the third case of VrofuUa Nath 
Tagore V. Matahuddin Mandal .(4) 
Ifletcher and Smither, JJ., following the 
i^ee of Bijoif Chand v. S. C. Mukherjee 
held that rent would include interest. 
|tt is true that the learned Judges treated 
the observation of Ghose, J., in the case 
of Bijoy Chand Mahtap ifahadur v. S. 
C, Muliherjee (2) as a decision of the 
Court and as clear authority in favour of 
the landlord. As a matter of fact, the 
was decided upon an admission of 
,tb^. jadgmnut-debtor that the claim of the 
■lanj^Ord to the interest was a just one*and 
'!•, himself pointed out that upon 
the petition as presented by the judgment- 
;.d^ior admitting the justice of the Plain- 
'tl^’$v demand, no question of the character 
was raised by the Subordinate Judge, 
have been raised and discussed, 
made the obser\'ation which we 
'|!i|% qnoted above. It was, therefore, an 
Mr. Justice Brett in the un- 
Pl^rtea case we have referred to, also 


pointed out that it u.i'' an obiltr of Mr. 
Justice Ghose. But although that is so, 
we are inclined to accept the view taken 
by Ghose, J., in that case followed by 
Fletcher and Smither, JJ., in Profulla 
Nath Tagore’s case (4). 

We have been referred to sec. 161, cl. 
(c) which runs as follows : “ The terms 
* arrears ' and ‘ arrears of rent ’ shall 
be deemed to include interest decreed 
under sec. 67 or damages awarded in lieu 
of interest under sub-sec. (1) of sec. 68.” 
It is contended that had the word “ rent ” 
ineludcd interest thereujwn, there would 
have been no necessity of adding cl. (c) to 
sec. 161. But as soon as rent falls due and 
is not paid, it becomes an arrear under 
sec. 64 and carries interest under sec. 67. 
The money payable as interest, therefore, 
becomes part of the rent. Cl. (c) was 
probably added to sec. J61 to make the 
point clear. 

However that may be, w'e agree in the 
view taken by Ghose, J., that the Legis- 
lature could never have intended in sec. 
169 to exclude the interest accruing upon 
the rent and to put the decree-holder under 
the necessity of bringing a fresh suit for 
the interest only. 

For these reasons, we think th^|b the 
decision of the Court b(jlow is wrong. 
The appeal is allowed. The Appellant 
will be entitled to full costs of this Court. 
There will be costs in proportion in the 
lower Court. 

The cross-objection is not pressed and is 
dismissed. 

J, N. K. Appeal allowed. 

(V 22 0. W. N. 228 (1917). 


(2) 11 0. W. N. lies (1906). 

J8) B. A. No. 2260 of 19Q6, dated 29ih April 
1908, Hnreptjrted; 12 C. W, N. eiliv 
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THiS CALCUTTA 

PBITI COVHCIL. 
fAPPBAI. 7B0H BsNCIAI..] 

Natho Khan, 
Loud Bdokuastbb. siune deceased 
Lord Atkinson. (now represented 

Mb. AicBer Alt. by Bibi Mahbn- 

SlB Lawbkncb Jknkins. bannessaaodors.), 
1921, ^ and ors., Appel* 

Heard, 1 and lants, 

2, December. v. 

Judgment, Thakdb Bubto* 

2, December, hath Sinqh and 

, ors., Respondents. 

Tramfir of Property Ati (!V of 188 ^ 2 f see, 

(1) (e), mh-^sec. (2)— frcp from iMUViibrance% of 
property mhject to mortyoge (hmges^l7icuinhmnces 
discharged hy purchaser^ Right of purchaser to be 
iitdenmified — Payment of ainimbrances by pin*- 
chaser^ if volvntary-^lndian (%itraU Act (IX of 
187'J), sec. GO-- Arrangement hy iindor with a third 
parly to pay off incumhante^^ if enforceable hy 
purchaser^ when no tt*vst created, 

Wherr a deed of salt aj properties which 
in fail were suhjrtt lo mortgage charges 
contained an tupre^s dularatwn that the 
properig was sold fne jiom mctimhranees ^ 
the vendor was^ undir sic. bJ (1) (fr), sub- 
sec. CJ) of the rransfir of I'ropcrtg Act, 
liable to the purchaser for moneys paid hy 
the purchaser dthcr for icdemption of the 
mortgages existing on the property yur- 
1 chased at the date of ih purchase, or for 
purchase of the propaiits on sales tinder 
such mortgages or Lo px ecni such sales. 

Soinble : — It is di^eud lo accefit the 
litew that purchasers of a property are not 
compelled io pay off morhjagecs who have 
obtained decrees for salt, even though a 
sale is nob imTncdiatcIg threatened. 

Where after the sale the vendor sold 
another item, of property io a third person, 
and it was agreed between them that the 
* latter should discharge the incumbrances 
on the property which the vendor had sold 
to the first purchaser free from incum- 
brances ; 

KM— That a suit hy the first pur- 
chaser against the second purchaser for, 
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covory of the amount of the mcumbrafieS^ 
was miseoneched, the former being ng 
parly to the latter's purchase deed and no' 
trust having been thereby created in His 
favour. 

This \vas an appeal from a decree of- 
tlie ('oml of Judical arc at Eort’ 

William in Bengril (Chaudliiiri and 
hould, JJ.), daled the lOtli Pebruaiy 1919, 
wliich reversed a decri'e of Uie Subordi- 
nate Judge of HaiSaribagli, dated the 19th 
Marcli 1917. 

The suit in winch this appeal was jjr^- 
ferred was brouglit bv the I’laintiffa (Ap* 
pt‘Han1s) to recovei* the sum of its. 11,111 
and for other iclicf. 

Tlie facts which are fully m*( out in 
their Jjordships’ judgment art‘ slioilly as 
follows : — 

Lakhpat Natli bold uni a in properties to 
Natlm Khan and otlieis, tree from incum- 
brances. 

In fact these piojunfios w'cie encum- 
bered, and in order to get the encumbrances 
discharged, the vendor sold oHier properties 
to Bindesri Cliaraii who w.is lo pay off 
the encumbraiK^es on tlic fiist set of pro- 
perties as a pait of Jiia ))urcliase price. 
Bindesri failed to j)ay and Natbu Khan 
was forced to pay off the mortgages in 
order to save Ijib juopeit'v from being sold* 
Tlo then instituted a suit against Lakhpat 
Nath and Bindesri Charan. 

The main quobtious that arose for detcd^- 
mination were: — (1) Whether Natbh, 
Khan was entitled to reco\cr from Lakhpii^| 
Nath the money so paid by him to 
the sale, , 

(2) And whether in the circumstanddS^ 
he was cnlitU^d to a charge on the 
set of properties which had been recovoSfifi^ 
by Laklijiat Nath from Bindesri 

The Subordinate J udge held that 
pat w^as liable to recoup the 
ordered the sale of the properties 
been sold to Bindesri if tlie amount 
no!t paid. 
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$h0 High Court (A* CUmiulInin and 
Nftwbould, JJ ) lipld tliat the payments 
bad not been made under compulsion and 
that Nathu Khan was not entitled to any 
chaxge on the i>iopcriies sold to Biiidesii 
Mr K(nwo7ihif Btown ioi tlie Appel- 
lants — Jjcil^bpat Fiih had covenants 1 to 
give a htl( fieo liom me umbi mces and 
became liable to Nathu Khan toi the 
money expended l>y the latter in the ih&- 
eharge ol the nioitgages 

Bindosii C^haian held Ihe lands con- 
vejed to him m tiust to disehaigc the 
moitgigi s On Ihe eancell it ion oi the ( on- 
ve) an( e the 1 inds i e\ cite d to 1 jakhp it sub- 
ject to Ihc lights of the Vppelhnt 

Reference was made to See 64, In- 
dun Contiacf VI ind secs ^>5, (/) (o> and 
of (hf 'Jhansfci ol Ihopeiiy \ct 
The Tvcsponihnts did not ippeu 

Then liOUDsnips JLDcAll^i w ib dcli 
\< led 1)> 

IjOTvi) nuivMVsiin On the* 6lh Sep- 
tenibci 1401, one riikhpit Nath sold to 
\atha J\l\in, (iinb Mi, Kiiin, Badbau 
Khan and IJiui/m Khan, tlnco num/ahs, 
sitnale in the /eiuindiii ol Bigdo it Ihe 
puce ol h*s 14 000 N ithu J\h in is do id 
and his i( piesc lit \tnos togetlu i with the 
othei pinchasiis aie the pie ent Aiijiel- 
lilnts 4^he piuehase puce w is to i>e lis 
chaiged by the ciuucllation of ceitain 
clel)ts due tiom the tendoi to the pui 
ehaseis and as to the balanc*^ in cash 
The pmohi-^e deed contained the express 
declaiation that the piopeity was «'old tree 
fiom incurabianfes and con'-eqnently by 
sec 65 (1) (ff), siib-scf (J) oi the Ti iiisfei 
of riopeitj Act the veiidoi must have 
been deemed to contiact with the luiveis 
that he had powei to tiansfei the piopeit> 
do dold, and consequenllv tint the pro- 
perly was tiee tioin buideiis In tiiith 
tUdlre were existing upon the estate con 
w^ldrable ehaiges and it appeals that the 


vendor leeognising this fact and being 
anxious to ’.eeure then liquidation on 7th 
Septembei 190J, enkned into an an a nge- 
nient with one Bindesii Chaian This 
took the torm of i sale by the vendor to 
Bindesn Chaian of anotbei estate for a 
sum ol lls 82,200, the jiiii chase puce to 
bo dischaiged by the payment of a con- 
sideiable numbci ol debts, which included 
among otliois those owing upon the pro- 
pel ty alieady sold to Nathu Khan and lua 
co-pnrch»sseis Had Bindesn earned out 
the toims ot that iirangement no dispute 
would have arisen, but untoi hinately he 
did not and as the rnoitgagees who held 
the pnor chiiges upon the piopeity sold 
to Nathu Khan and othei s pioeecded to 
extiemities and took steps to lealise their 
seeuuliosby sale, Nathu Ivhan, appaiently 
alone hut piobahly on belnlt ot all the 
pmchaseis pud time sepii ate sums of 
Rs 1,287 Bs 37,040 md Bs 1 GIG m 
oidoi to fhai the [)ioprT(\ ind no pait ol 
these nionevs Ins been repud la them 
M)oul these facts time ajipeiis to lie no 
doubt, loi althoiigb the High Couit iiom 
where this appeal pioceeds aiipcais to have 
doubted whelbei the piopeiiy was actually 
snliject to in tffecdiial order for sale, vet# 
the iact that it was subject to the inoit- 
gages appeu > rcisoinblv c leat After the 
payments liid lieen nude, Nathu and hifj 
CO pnichascis instituted a suit igainst 
Bindesn, LaKhpat, who was Defendant 
No 2 to the pioceedings, and others, ask- 
ing tor the ieco\eiy oi the sums paid 
against the piopnties and poisons of the 
Defendants 4'he plaint wsis a elumsv 
document, and the suit as against Bind* -^i i 
was misconceived, foi the IMamiifls weie 
no parties to the deed of 7th Beplembei 
190i, and no tiiist was thereby cieited m 
their favour The leal cise was a pci- 
sonal claim against lukhpat, <ind tins is 
in fact included in the general (onfnsion 
oi the suit A subsequent suit was ilso 
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bron^lii by Lakhpat Katli a^ainsl Binrlesfi 
Oha.r;nj and Xathu TOian and co-j)ur- 
oluisers and ulliers to obtain robf!ission of 
the sale of 7f]i Bcptembov 1904, on tbo 
ground 1])afc IbndoBri f iiaiaa liacl wliolly 
i'ailod i(; eom]dy willi the obligations that 
he undertook for Kuthn Khan; iho pur- 
chaser was made a pactv to tins suit wd\ich 
was eompromisod bi^forc trial and the 
eoiiiprtunise hocame incuaporaled in a de- 
cree under the seal of the (’onrt of the 
i2(H.h July 400S. It is lud'ori unate that 
this deerce is couched in language which 
renders it extremely difliculi to give a fair 
grammatical construction lo all its terms, 
but tlieir fiOrdRliips tfiink that none the 
less its purpose is clear and the obscurity 
is doubtless due to the I'act that it repre- 
sents the netuul agrct'd tonus of the )»aiti»\s 
which have not been put into plain legal 
pijraseology. JMio deona* pi'ovides fur the 
return of the propeitios sold to Bindesri, 
subject to a condition expressed in tiv' 
\\ ords : - 

“ Tiiat in ease the iXfendant No, 2 bo- 
<omcs liable to Kathu Kliau and others 
(Plaintiffs in suit No. 1^*2 of J907), in the 
final decree in that sail, that sum will be 
payiible by I he IMaiiuill to thois^v Defend- 
ants, and the pro{>erl,\ which is. tlic sub- 
ject of this suit will remain charged with 
this debt payable t<‘ dins/ Deremlants.” 

'Plu^ elfeci of this onliM* as follows : 
that if .1 .akhpat'Natli, who, notwirhstand- 
iiig the fact tluit lie was Plaintiff, IxM-ause 
he was Oefendant No. -J in suit No. liii 
of 1907, is refe.rred to as the Defendant 
No. iJ, he(*oines liable in Natfiu Klian and 
others wIk> are llm Plaimiffs in the Suit 
No. 122 of 1907, ip the linal decree of t[,at 
stiit, that sum — that is the >,um for which 
he is linlde — will he’payable by liim Lakb- 
pat Xutli to Nathu Khan and others and 
the properly the snhj(?ct of the present suit 
\\ill reumin charged w ith the (lel)t piiyal9e 
lo those Defendauls. Thn (‘(Uifusion in 
this decree is dtie to the Ihet that whih‘ 


it refei^' lo the suit institufed by 
Khan against Ijakhpat Nath and otherVlb^ 
obtain a declaiiition of liability,, it iritrot ’ 
duces the description of the parties alter-: 
nately by viil.uc of their capacity in thrft, 
suit and their capacity in the suit Avhich 
is being eompromisod, willi iho result that: 
the same peison liocornes tlie Defendant; 
and tlu' I'^lainliir in the same sentence.* 
Their Lordships having carefully studied 
llie language of the decree art? satisfied 
that the inteiprelarion ihat they have, 
placed upon it is correct and indeed it is. 
the only interpretation that could give 
reasonable effect to the. claim tliat Nathu 
Khan possessed against fjakhpat Nath at 
the time wlieu the suit was sot on foot. 
TJie suit referred t(/. as No. 122 of 1907 
was the suit brought bv Natlui Khan and 
others asking for relief against Dnkhpat 
Nath in respect of pay nicrus io which re* 
I'erenco has been imule and it is The suit 
out of vvhiel'i this appeal! has arisen. 
rarjchj)at died befoiv tins suit came on for 
hearing, his heir was added in Iiis place,, 
and the leurpod Hiibmdinate Judge held 
tliai ns he derived lM>netit bmu the |>oy‘ 
ments made by tlic Plainliifs, it was e<put.. 
aide ihat the f'luijitilfs nmsl ho re('onpfHi,' 
and he ordered njIo of (lie j)ropt>rties that 
had been sold (o Hiudosri, if the amount’ 
were jiol paid. 

Dpon appeal flie High Loml lield that.; 
the Dlaintiffs were not coin]n*ll(Yl to make, 
the payments lo avert tiu' sale and thafe 
rh(\v w'ert‘ nut entitled to any relief. ■ V 

1'heir .Lovdsliips find it difficult. 1^; 
aeeept tin? 'viiwv that luirchasers of a pm^i 
perty are not compelled to pay off morfeii 
gagees who have? obtained decreets ff)r sale,;.:' 
eve»i tluMigb a sale is nol immediately v 
IhreatoTHMl, but it appears IJutc* 
questions about iho nature of the 
not explained to their Dordships 
may lia\ e c.aused misiuulerstanding.’ 
this head. . ^ . ,' 2 .. 



-■•The jifi'esent Appellants are theinseU’es 
\ros])OT*»sil>lc for what oconrnxl, for there 
WO' 1 have been do clifficnlty in ol)i.ainin«- 
roliel had the seclion of the Trarnsfcr of 
Property .4ct to whicJi attention has l)eeu 
called Ivoen placed before the Court. It. is 
plain from that Sv'Ction that as Tjakhpat 
Nalh had bound himself to deliver the 
- property fret.' h'om inriunbrances, and had 
ift'ily delivorctl ir SLiliject to ilie. ohar^x‘s 
whieh XaiJni paid, Lakhpnt was then*- 
fore lialde for the monies paid by the pur- 
cliaser in order to clear his title, if that 
simple view had been presented to the 
C’ourl of first instance ami to the fli^h 
(’ourt, their i*ordshl[)s t^‘C no leason to 
doubt that the matter need not have pro- 
ceed(‘d as far as this Hoard ; Init Die Courts 
below aj)pear to liavt^ Ixxm coni used with 
the efl'ect of wliat bad taken placy and they 
do not MXMu U) tujve b:ui their attention 
itirerted either the statul(5 or to llui 
decree (be oomprotiiisi* was nu'n- 

tioned, It may he that as the decreet was 
made after this suit was instituted, its 
r^xeculioii mieht lia\c ,be(Ui a tliffiriilt 
matter in tlio present prnccedinns, but 
Vvith that thc'ir .fyoidsliips do not intend in 
any way to iiitfobne. All Unit tlaw think 
the Appelliinis lieie are entitled to is in) 
a deciaraliou that in the circuiHstances 
laikhpat Nalh did lieeorne liable, to Nathu 
Khan for the monie.s ])aid liv Xritlui Khan 
either for ir-dcuiptioii of the nioH; 4 M,i;es 
existing' on the property purdiasml bv him 
on the kohala of tin* Oth Sf‘pteiider l‘dOK 
at the dale of such purchase, or for pur- 
chase of the prup(niics on sales under 
such inorf'^ages, or to prevent such sales: 
and (b) that tlie person mentioned in the 
decree of the Sdtli ,ruly/lVH)<s, as flie r>e- 
; fendant Ko, ‘2, was intmided to he Tiakhpat 
Kath. Their T^ordsliips for these reasons 
/will Immbly advise His Nlajesiv tliat the 
/^udgiBent appealed from shouhl lie set 
f'aside and the (kx'rec of (ho l(‘n.rned Jnd^e 


w 


of first instanc^t bo modifidd Ky tic intro- 
duction of tlie above deeJaraiion that 
Hakhfiat was jiabk*. to the riaintiffs in tlie 
suit for tht^i.- monies paid under either of 
the above heads, and if uiiy dispute (irxisis 
as to suc‘h payincnls aii enquiry rnnst be 
directed to ascertain the facts. Tlio Ap- 
pellants will hiivo tJaur costs in tJio Courts 
helow. Then! will he no costs of the 
ajipeal. 

Solicitors : Vuyh tC Co. for the 

A])pellaiir.s. 

Cr. [). AC 


[CIVIL APPELLATE JURISDICTION. J 
Appeal prom Original Decree 
No. 126 OP 19 ^ 0 . 
Mookkrjee, J. ' 


Panton, J, 

1921 , 

Heard, 13 , 14 , 16 , 
and 17 , June. 
Judgment, 

18 , August. 


Nuuran Chandra 

Mukerji and anr,, 
Appellants, 

Niropama Debi and 
anr., Respondents, 


Purclftnahhin docmit^iH executed /•«/— 
cvples which should 

cmwpetmt adnee, o/‘~AVcfv^cS'/o/ of rjreatec 

eaytfoii ai ivkcre person bc,yii]fi(cd holds fid^f- 
c/((?y position or fraud, •proof 
of not Joint fohidff ~~ iSi'c^rovcc, if rf^ct- 

od hy dted of scttlancfit hp vitdoic tihtrdstincf veror^ 
shuer with rnauarjerAcnl for a 

Act ( L \ of 19 ()Sf Art. 01, ajplicahilitu of whm 
Plaintiffs sect possession on dechn'rUion that De- 
fendants^ document of title ivholhj void— Time j!'o,n 

which limitation rims when deni 'voidable Karta 

of joint Hindu familij, nature and extent of his 
accunntahilitif. 

On the (Ji-dih oj a meinbt'r of a IliiuJu 
joint Jantifi/ n di'r.d of solilenirni icax rxc- 
cull'd bij the rjuariHan of the widow who 
ten.’! (It. the tiine a minor, the rfjeet of 
which wa.^ to place the. properties of Ihe 
minor inherited by her from, her husband 
in chiirye oj her husband’s brother irho 
was the reversioner on certain terms. 
.'Ificr Ihe widow had attained majority 





^is 

Ntbaran Chandba Mukebji t ), NnnrrAAiA 

a deal tij scUlement-. for llic life 
of the widow was ccrerMird hjj her in 
fovonr of ihc son,^ of her lutfihnad's 
brother who 'now dead. The widow 
hroxKjhl a mil for parliUoti of the joint 
foniily properties and for idher incidental 
reliefs on. declnraHon Lhal the Inst deed 
of settlement was void and inoperative : 

Hold — That it is well settled that ihc 
Court when CAilled upon in deal with a 
deed executed hij a piinlaiiushin ladij iiiiist 
saiisfii itself upon the eiidence, first, 
that the deed was acluolhf e.vreuied by 
her or by some person duty authorised by 
h^r with a full nndcrslauJiny of what she 
teas about to do; seenudly that she had 
fulll knowledye of the nahwe ami efferl. 
of thw transaction into which she is snid> 
to haiu) entered ; (Did lliir<liif that she had 
independent and disiub rrsJrfl adritU' in 
the 'matter. 

In the class oj eases where the person 
who seeks to hold the hulif /o the terms 
of her deed is one who si nod totrards her 
in a fdueiarif charaelcr the Court vdll act 
wiih great caution and will presume con- 
fidence pul and infucuie exerted, and 
in cases where il pn^on who seeks to 
enforce the deed was an absolute stranger 
and dealt with her at arnCs InujUi the 
i,'oHrt 'Will require the tonfidence and in- 
fuenee to he 'proved lulrinsiCiilly. 

"^The siihslance of the mailer is that the 
fairness of the bargain is I he crucial test. 

tn dealing with these mscs, the Court 
must have regard to Hie intcllerluaf 
attainments of the lady concerned and 
wall naherally be lUsiurlincd to set aside 
the deed where she is proved to have been 
of business habits, to luivc been literate 
nn(^Jo hare possesseil a rapaeity to judge 
forlierstdf. 

These, however, are only general prin- 
ciples and there is grave risk of failure of 
justice, if they are moulded into inelastic 
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formulas or crystallised into 
rules and trcMted as of nniversat aytica-i 
lion, regardless of ihc special far*- and 
surrounding cirmmstances of the concret0' 
case which requires adjudication. 

Independent arid competent advice 
does not mean, independent and com- 
petent approval hut signifies at any rate 
advice removed enLircly from ihc suspect- 
ed atmosphere and conveyed in the dear 
language of an independent mind , free 
from taint of hiitrests, to the party acting, 
regarding the precise nature and con- 
seqiunce of ihc tfa}tsnctiim , la eases of 
this dass, there need not 'necessarily he 
misrepresoitation by one party to the other 
to inralulate the d'eed ; if there is any con- 
ceal moit of material fart, any faihire to 
disclose material infio'matiun or any just 
suspicion o/ artifice, (hr \ 'ourt wilt inter- 
fere and pronounce the transaction void 
and reslore the 'parlies ns jar as possille io 
their original rights. 

Ilcitl — Thai as Ihr family was joint and 
there 'Was a nudens oj jooit property the 
burden was on ///r part if setting up a rase 
of Sfparaie esiaie to establish his 
aUegation. 

That the first deed of sdUcment was^ 
in essence a deed of manag'cincnt and did 
no! cause a serrranee. of ihi. family, the 
lille to ihc half-share inherited by ihc. 
Plaintiff from her husband never havitUf 
vested in her hivfher-in-law. 

Held, upon tho evidoneo — That the dis-^ . 
puled deed of sriticmeut was understood 
by the lady to be a deed for live years, 
whereas in 'reality it was a deed operath)f] 
for her life; that she had no independent ' 
advice: that the extent <g the income ond 
the value of all the joint properties, mmwv) 
able and immoveable, tverr not disclosed^ 
to her, ami fhaf the effect of the deedm^,. 
her rights teas never brought home to he'tj.; 

That the deed acLuaiiy executed hifrufifl 



5i9 


notes.- 


i!?mRANr CHANDIU Mt^KERJI v. Nirupama 

lady having been hmdnmcntaUy different 
from the deed she intended to execute and 
fdiotighi she executed was void and in- 
operative and that being so no qnesfion of 
limitation arose, 

'Art, 91 of the ^schedule to the Indian 
'Lmiiialion Act lia^^ no applicaUim to a 
case of fills description v:hcre a suit is 
brought for possession and partition 
upon declaration that an instrument 
under which the Defendant clalnu is 
void. 

That, oil the supposition that the deed 
. needed being cancelled^ the Defendants 
had failed to prove that the Plaintiff ac- 
quired full infontuitinn oj the true stale of 
facts at a iime too remote io allow her to 
maintain the suit. 

In an ordinary suit for partition, in the 
absence of fraud or oLher improper eon- 
duet, the tyrily account the karfji is liable 
for is as to the existing slate of the pro- 
perty divisible, the parties have no right 
to look back and claim relief against pari 
inoqualily of enjoyment of Lhe members or 
other ^malters, lud the karta is the ac- 
countable party, and the enquiry directed 
by the Court must be condticted in the 
'manner usually adopted io discover what 
in fact the property now consists of, not 
what the karta says it is. , 

Thia was au appeal from a, (leeision 
of Balm Lai Behari Chatterjee, Subordi- 
nate Judge, Hooghly, dated 34ih April 
. 1920. 

, The facts of the c3,se will appear from 
the judgineut. 

Dr. Dwarlca Nath Milter and Bobu 
Hirahl Sanyal for the Appellants, 

Babu Pyari Mohan Chatterjee for the 
Respondents. 

The Judgment ob' tub Court was as 
follows ; — 

The. subjec^matter of the litigation 
has culminated in this appeal 
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is tJie estfilo left bv one ITuridas Mookerjee 
wlio died on the ^Ist August 1901. The 
relationship of the members of the family 
to which l)e belonged may be golhorcd 
from the following pedigree : — 

Kcdar NuiU Mnokerjeo 
died JS87 
I 

I 1 

Fh-»fc wife SocoBd wife 

I I 

Sautiifth ral Mookorjoo Yfuridaa Mookorjee 

died xm died Sl-81901 

^ I 

til I I 

Ktoau Rftd^ranl Dhr«iba wife 0oco»d wlf© 

Def.I M. Jatiudra Ucf. - died 1900 Nirui^enui, 

I rJaliitllC 

I 

fearajinl Nabaoalini 

M. fiiinga Prasad M. Siirendm Nath 
Banoijeo Olmtii>r]Qo 

Kednr Nath Mookcrjtie, the founder of 

the family, lcfr< tsvo sons by two wives, 
JiauK;!} , iSunlosh l^al Ahiokerjeo and 
ifaridas Mookcijce. Sant-oyh Lai Mooker- 
]ee left two sons, Nibaran Chandra 
Afookerjoc and Dluuba Tada Mooker- 
joe, who arc the Defendants in this suit* 
ifariJas Mookerjee left a widow Niru- 
])adna wlio is ibe riainlilf in this litiga- 
tion, and iuo daughters Sarajini and 
Nabanalini by a predeceased wife, a 
cousin of Nirupiinia. At the lime of the 
death of Haridas Mookerjee his secoiid 
wlfo Nirupaimi had not yet attained 
majority. On tlie 5th AFay 1905, Tripucri 
Chiiran Chatterji, her father, nuade air ap- 
plication to the Disii'iO; Judge under the 
Guardians and Wards Act, 3890, to tevo 
liiinsclf appointed as guardian of the i>er- 
soii and properties of the minor. Tb^ 
order was mack' in due course on tlie :;Glh 
jMay 3905. The corrcspondenco, which 
took place at that lime between Tripura 
Charan Chatterjee and Saritosh Lai 
M(X)kerjce and has been produced in lliis 
case, leaves no room lor doubt that the ap- 
plication w^as encouraged by the brother- 
ia-Iaw of ibe lady who was also the 
immediate rovmsionary heir to the estate 
of her husband. The reason why be 
keenly interested himself in the n3atlcr of 
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thp guard iau sli i p appl ica t idii ho^‘onies 
manifest \vc examine, the events 

sub.se<juent. On the i2lsfc September 
1905, tJie guardian applied to tlie district 
Judge for ])enQiysjoa to lease out the pro- 
perty of l)iy ward to tlie. re\orsiojicr Raiv 
tosh Lai Mookerjec* Tlie T^islrict Judge 
asked for specific informa lion as to ibe 
terms, the period of the projioscd lease and 
the annual rent reserved thereunder. 
The ixjformalion was not siij)plicd and the 
petition was dismissed on the 7th Novem- 
ber 1905. On the 15th November 1905, 
the -Disfrict Judge recorded an order that 
as no propeiiy was io be leased out for 
more than five years, his sanction was not 
necessary, and ibe guardian was at liberty 
to make such arrangemenis for tlic main- 
tenance of the minor and Ihc management 
of her property as inigbi bo deemed to bo 
for the benefit of the minor rind her estate. 
Thereafter, an application (^piiears to have 
been made to the Listiict Judge', for per- 
mission lo make a .sotileijioiit of tbe estale 
: of the minor for lior life: ibis was refused 
by the .nistrict Judge on the BIh l?cbruary 
190G. On tbe 1st ’'Jay PJl.Hb a document 
^was executed by Trijiura fluiran Cljattcr- 
l^ee in favour of Ramo.^l) IrA AFookerjeo 
dVhioh luis boon doscribi’d in tliese pro- 
ceedings as a deed of >iM,iknnent for a 
tcrig of live years. Tbe rfTccl of ibis 
deed W'as to place tbe prijjanties of tbe 
minor inlieritod by her from hej* husband 
in charge of the roYersioru-v, wdio under- 
took to pay lur a fixed allowance and U> 
bear the expenses of the m.nriagc of her 
second stop-daughter; The deed was to 
continue in operation from 17th Novem- 
ber 1905 io the Ifith Novembt r 1910. On 
the ex])irv of tlie term of this deed, the 
parties apparently reverted lo ilic previous 
state of tliings wliich continued for more 
than two years, (hi the ‘2‘2 juI Juno 10Kb 
Nirnpraua, wJio had mcalu^■hi^e attained 
her majority, executed a deed in favour 
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of Nibaran Cliandra Mookerjee uhd 
Dhrubapada Mookerjee who liad succeeded 
to ilio interest of their late father Santosh 
Lai Mookerjee in the family estate. This 
deed, which is described as a deed of 
settlement, w’as closely iiiodclled on the 
deed of the 1st May 1910 w ith two fynda- 
mental dilferences, namely, first, that the 
settlement was not for a- terjn of five 
years but for the life of the lady and» 
secondly, there was no provision for the 
marriage expenses of ilio step-ilaughter 
whoso jnarriage had already taken place 
in the interval. On the 20th June 1918, 
Nirupama inslilufed tlie present suit for 
partition of the joint family properties, 
for accounts, and for incidental reliefs, 
on declaration that the deed of ihc 22rid 
June 1913 was void and inoperative in 
law' and had in )io way affected her im 
terest in the family estate as lipir-at-law 
io her husband, 9''he JJefendanfs repu- 
diated tbe claim substantially on the 
ground that the riainiiff was bound by 
her deed and could nut claim joint posses- 
sion or partition of what had in esKf'n<?e 
ceased to be joint faniily estate. On these 
)»lea(iiugs twelve issues were raided by the 
trial Court; of these, reference need bo 
made only to four . - - 

(1) Is (he suit barred by limitation? 

(2) Are tlie propci-tics in suit the joint 
family propertic.'< of tlic parties or are any 
of these the sclt-acquired properties of 
iJic Defendants and their father? 

(3) Is the scitleraent deed of the 2*2nd 
Juno 1913 tainicd wdth fraud and undue 
inlluonce? 

(1) Are the Defendants liable to render 
accounts to the Plaimiff? If so, for what ' 
and up 10 what jieriod? 

The Subordinate Judge has held on the' 
evidence, that the deed was obtained from 
the Plaintiff under circun^stances whioh:A 
did not make it binding upon her, a py^d(^iy 
imhin lady, and that in fact she ws 
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'Wam of the contents of the documr^nt 
which she believed was a deed for five 
years, similar to the deed which liad boon 
previously executed- by her father. The 
Subordinate Judge has also fouiul that tlie 
properties in suit were joint proper! ics o( 
the two sons of Kedar “Nath Mookerjee or 
were accndlons thereto inade by tho use 
of the joint familv funds. "I’lu* Ruhordi' 
mite Judge lias furthei’ held tiiat llie ]>«*- 
fendants were bound to render aecount. 
of the (doth and grocery sho]is whieli b('- 
long^ed to the family, such accounts (o be 
rendered from the dale of death of their 
fatht‘r hll the dates wluui the shops were 
closed. In this view, tlie Rubonlitiale 
Judge has decreed tlie. suit and directed 
the appointment <>( a Commissioner to 
jaabe the partuion and to lake {lie 
inreounts. On the )jr<\sen(. ap]V'aI. this 
dec.re(' ij.is been assailed In the .Defend- 
anfs on llie gronnds, that the decil 'vas 
fairly tak( n from the ‘hlaintiir and was 
binding u]'H)a her, iliat llie d('ed eould rurl 
))e sot aside after the lapse of the j>e»lod 
of limitation presei'ilied for tlie institu- 
tion of a. suit for thai ])ur[)ose, that tlie 
effect of the deeds ol the 1st May IU06 and 
22nd June 1913, was to cause a disruption 
of the joint family, so that tim propeudies 
acquired after tho date of the lirsi iteed 
could not be ch^emed to possess the cliarac. 
ter of joint family properties, and, lirmlly, 
that the Defendants were not liable to 
render accounts. 

The substantial point in controversy is, 
whether the deed of the 22nd June 1913 
is a fair transaction which binds the 
Plaintiff as a purdonashin lady. Before 
we investigate tho attendant circum- 
stances, we may conveniently recalUtlie 
cardinal tests which must be applied to 
‘determine the operative character of deeds 
. taken from purdanashin ladies who are 
unable to protect tliomsclves. It is well 
/ settled that the Court, when culled upon 


to deal with a deed ('^'ccu : d by p-// /.' 
mishin ladv, must sdisfy upon 'l o 

evidence, first, that *he -as ctually 
executed by her or by so.^ e person duly 
authorised by ber, with a full under- 
standing of what she was about, to do; 
secondly, that ahe had full knowledge of 
the nature and effect of the 1ransactior\ 
into whicli ^he. is said to have t-ntenMl ; 
.ir\d thirdly, ihai she had ind(q>enden( and 
disinterested advice in the inaliet'. The 
leading judicial decisions which recognise 
these principles are collected in tlie judg- 
raonts of this Court in Mariavi ]>ihi v, 
Ibrahim (1), Krishna Kishorc Dr v. 
Naycndra Bala Chaiidhurani (21 and 
Saiish Chandra OIlosc v. Kalidasi Dasi 
(3). On examination, tliese decisions 
will b(h found to fall liroadiy into two 
groups, miinely, first, where the 

person who se('k.s to liold the lady to the 
terms of her dei'd is oju* who stood 
towards hci* ii. ii j(diieM!\ e!.,iraeri‘r tu* in 
some J'flation u\' personal eo>i!i leiu"' : and, 
secondly, eases where tlie person who 
seeks to eu force tlie deed was an absolute 
stranger and dealt with Iku' at arm’s 
lengt.Ji. In tho former class of cases, the 
Court will act willi great caution find will 
presume confidence put and influence 
exerted; in tho iattor cla-ss of cases, the 
Court will require I he. confidence and in- 
fluence to bo proved intrinsically.* This 
is a fundamental distinction which does 
not appear to have been always, kept m 
Mew, with, the result that observations 
made in the one class of cases have been 
applied without scrutiny to^ the other 
class of cases. Illustrations of the confu- 
sion, which has resulted from this failure 
to discriminate between the two classes 
of cases, are furnished by tlio decisions 

(1) 28 C. L. .1. 306, 367 (1916). 

(3) 25 C. W. N. 942 (1921). 

(,3) 20 C. W. N. 177(1021). 


Cfi 
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in Eani Vsmai Kootcar v. Toijlcr (4), 
Soondur Kumari v. Kixlum Lai (5) Ram 

Prosadv. Rauce Phulpatcc («). Kami hal 

V. Kamini (7^ Monohar v. lilaufabati o^l 
Asmifmuu'ssa v. Alla Ifapz ' a)), n„,', 
Narain y. Catigadhar M(l). KanmM 
V. Rama Sinidari Hi), Ihudccchaml v. 
Oomda Khantm (jyi, Bibt RuLhvu v. 
Sheihk ^\hmed (13), Khn^ ^ 

minivIrtifor-Onieral H t), Nifilarini v 
NandakI (int Kaxhab Lall v. Radha 
Panuin (16), Kamini v. Krifthna Chandra 

(17) , Badiatannesm v. Amhiha Charm, 

(18) , Blmban Mohini v. Cajalahahnii (10), 
Behan Lai v. Hahiha Ihbi (20), Achhan 
Kuar V. Thahirdas f2l), Tlakim Md. 
Ikramtiddin v. Ndjihtin ('±i)^ Shaiti- 
suddin V. Ahdul (23). Tamaimhari v 
Maranat C'i), Mahadroi v. Nrrlamani 

(25) , Lah ‘^mif Vninta y. Leweoek 

(26) , (diillummul v. Garnni' 027), aji,) 

Karsammal f/iitihnnuia (2fl), H(->- 

ference may also In- ma.l,. in this 


CAT.CIHTTA 


JJ W. H, 4 w. \i. SO 
W U. PS (1807) 

<7) IB ti. R (0. r. J )3) (1867). 

(8) I B. r R. lO. c. J,1 28 0867). 

(9) 8 W. 11 4H8 ( I8fl7). 

(10) 9 W. R. 5197 (1808) 

n»» 8 B. L. H 7^2, 7ll n87l), 
fl2) 18 W. R. 2;^8 (lft72\ 

(13) 22 W, R. 44?< nS74), 

(U» 6 0. W. N. 605(1801). 

(16) I. L. B. 26 Cal. 89), 918 (1809) 

(16) 17 C. W. N 091 (1912). 

(11) I L. B, S0 Ca). 9i'n: If, 16 C )V V 

649(1912). ' ’ * ' 

118) 18C. W. N. ll.S3(19uv 
(19) 19 0. W. N. mo (1915). 

20 ) LL n.S All. 267 (1886). 

(>l) h Jj. R. 17 All. 125 (1895) 

(33) L. R. 26 T. A, 137 : s. t.* T. R. 20 .mi 
2 C. W.N. 545(1898). 

*23» T. L. R, Rojrp 

(24) T. L. R, 3 Mad. 216 (1881}, 

(26) I. L. B, 20 Dfad. 269, 27.'! (1896). 

(26) 1 Stmnge N. 0. 26, 30 (I8OO;. 

(27j 2 Strange N\ 0, I (1812). 

(28) 1 Strange N. C, 812 (1809 , 
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iiection to rhe two aecisions of the Jijdi-, 
cial Committee in Bax:hcr Rahim v. Sham- 
C';n.s7/. v. Bhugrjobutty 
'30). Jn the former citse, Avhere the tran- 
sact mn M ay hot ween a iiushancl and .a • 
wim. their J.oriJships observed that the 
burden r.f provinft the reality .and bond 
ptca ot the pnreliases jdeaded by her hus- 
band \va.s piopcrly thrown on him. Tn 
the latter c-aso. which was one of a death- 
bed in favour of the donor’s brothers 
m f 10 ii wivos luime.s to the exclusion of 
her hiiHban(i’.s adopted son, their Lord- 
ship.s pointe.1 ont that the Judicial Com- 
mittee and tlie Courts in India had always 
been earefni to see that deeds taken from 
pvr(a \v(nYien had been J'airlv laken and 
that the party execiuin,ct them l.ad been a 
live a.f(.nt and duly informed of wdiat 
she M-as about. Tbe substance of the 
matter then is that the fairnp.sa of the 
harf^ain is llu> erncia) test. This prin- 
ciple runs lbnMi..|, ,ho later decisions of 
Ibe Judieial (’onimiitee, tlimioi, t],,. 

IS mojc spoeialh- ontbreed in eases whore 
a tidiioiary relation invotvijifif trust and 
cnnf.deuee is sb'ou u ,o e.xi.st. Cu.ruf 
■vin V. Amjnd Hi A.shgar y. fhdroos 
(di), A.rt’:un,u’.>;.s,t V. Ilaur Khan (33) Tar- 
c<ndin V-. Sued Ml s'ndhkilal v. 'sheo- 
bnraf (Or,), Mahomed JlulMi Khar,, y ■ 
llosscmi Bibi (3r,), Labi Amarnath y 
Achan'Kaar (37), ]), u Knar v. Man Kuar 

(HO, 11 M. I. A. W 1,585; « W. R PC o 
(IS(57). 

(10, IS Af. f. A, 419, 4.S1 ; 14 w. R. P. O 7 

(I870I. 

(SI) 17 W. fi .529 (187a). 

(32) JO U. U B. 167 . o„ i>. C. : I. t,. B. 3 Cal 
324(18771. -Jt-al. 

(03) 10 B. L. B. 20r, ; 17 W. B. 393 (18721 

■>«*) b. R. 1 I. A. 103; 13 B. L L ’W 
(1874). . 

(351 L. It. 8 1. A. 39 : *, t. 1. L. B. 7 Oal. 245 
(1881). 

ISS) u. R. u, I. A HI : *. c. I. L. R, J6 Qal 

884(1888). • , 

(3/) L. B. 10 I. A, 1P6 , a, c, JJf-L, B. 14 All ■ '■ 
420(1892). t,; 
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(38) , Hakim Md, Ikramuddin v. ISiapban 

(39) , Annoda v. Bhuhan (40), Shamhati 
V. Jago (41), Ismail v. Hafiz (12), Kishori 
Lalx, Ghuni Lai (43), Mfiihamvind. Kamil 
T. Imtaxz Fatima (11), Sajjad Hnsau v. 
Waztr AH (45), /vaZ/ Baksh v. Ramgopal 
(46), Mahabir Prasad v. 'i'a/ Begum (47), 

Bibi v. Sliamalanand (18), ^jahom- 
med Ali v. Raiuzau All ^40), Suxiitihala v. 
Dhara Sundari (50) and MaLilal Das v. 
Eastern Mortgage il; Agency Go. (51). 
The esHencc of the niattoj* Uu^sely pu( 
by Lord Biifikmaster in Suniiihala v. 
Dhara Sundari (50), when lie stated that, 
the (ureimist.aiic(\> under wliieli a purda- 
nashin worricni jif^rees to Iraiisfer ])ro|)eriy 
in wliich slie is ititerestcd, nvn.st he care- 
exaiained, in tader lo Msc'ertain tliac 
she liud inde})en<l('iil- advi<'e and that the 
lady liad snificieid. iiiieili.uenee to under- 
Btand tile relevant and important ma.tler.^, 
that she did mah'rstarid them as I hey were 
explained to lier, that nothin/^'' Avas eon^ 
cediled and that there was no undue iu- 

V 

(38) L. R. 21 I. A, 148; « c. I. L. R. 17 All. 
I (18W4). 

(89) U R. 25 I, A. 137 : s. c. I. U. K. 20 All. 

447; 2 C. W. N. 545 (1898). 

Z40) h. R. 28 I. A 71 : a. o. I. L. R. 28 Oal. 
646; 6 C, W. N. 489 (I90O. 

(41) L. R. 29 1. A. 127 : 8. c. 1. L. R. 29 Ga). 

749 ; 0 0. w, N. 082(19021. ’ 

(42) L. R, 33 I. A, 86 ; h. c. L L. R. 33 Cal 
773 ; 10 C, W. N. 570 fJ906», 

(43) L.R. 36 1. A. 9: h. c. I. L. R. 31 All 
118; 13 0. W. N. 370 \ ISOS) 

(44) L. R. 36 I. A. 210 ; «. c. I. L. B. 31 All 
667; 14 a W. N. 69 (1909). 

(46) L. R. 39 I* A. 166 : s. c. I. D. R. 34 All. 
466; 16 0. W. N. 889(1912). 

(46) L. R. 41 I. A. 23 : s. c. I. L. R. 36 All. 
81; 18 0. W. N. 282 (1913), 

(47) 19 0. W. N. 162 (r. C.) (1914). 

(48) I. L. R. 40 Cal 378 : b. c. 17 0. W. N. 121 

(P. 0.) (19121 

, . (4m 24 0- W- N. 977 (P. C.) (1920). 

(60) L. R. 46 I. A, 272; «. r. L L. R. 47 Cal. 
176; 24 C. W. 1-97 (1919). 

(61) ' U R. 47 I, A. 266 ; s. c, 25 C. W, N, 265 

’ . ' am), 
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fluenco or misrepresentation. The prin- 
ciple thus enunciated was adopted as the 
basis of the judffmoiit pronounced by Sir 
John Edge in Matilal Das v. Eastern 
mortgage and Agency Go. (51). It will 
be ob.served that the Court must thus have 
regard to the intellectual attainments of 
the lady concerned and will naturally be 
disinclined to set aside the deed where 
she is proved to have been of business 
liabits, to ha.w^ been literate and to have 
possessed a capacily to judge for herself. 
Sunitibala v. Dhara Sundari (50), Matilal 
Das X. Eastern Mortgage and Agency Go, 
(51), Mahommed Ali v. Ramzan Alt (10), 
Kali Baksh v. Ramgopal (40), Sajjad 
llusan V. Wazir Ah (45), Mahomed 
Buksh \. Uossviin lUhi (00), Mahabir 
Prasad v. Taj Begum (47), Azima Bibi v. 
Shamalanand (18). Ismail \. Hafiz (42), 
Uodtp's V. Delhi and London Bank (52), 
Bindubashini v. iliridhari (5:ji, Alikjan v. 
Rambaran (54) and Bhuban Mohini 
Gajalakslimi (10). These, however, are 
only general principles, and it cannot be 
too strongly emphasised that there is a 
grave risk of failure of justice, if they are 
moulded into inelastic iomuiluvS or 

(19) 19 0. w. N. 1330.1916). 

i36» If. R. 16 1. A. HI : #. c. I. L. B 16*CiLl 
684. 1888), 

(42) L. R. 33 1. A. 86: 8. c. I. L. R. 33 Clkl, 
^78; 10 0. VV. N. 570 (19061. 

(4R) U 11. 39 I. A. 156 : 8. 0. I. L. R. 34 All. 
465; 16 0. W. N. 889 (1912), 

(46) L. R. 41 1. A. 23 ; s. c. 1. 1. R. 36 All 

81 • 18 C. W. N. 282 (1913). * 

(47) 19 C W. N. 162 a\ 0.) (1914). 

(48) I. L. R. 40 Cal. 378 ; B. c. 17 0. W. N. 121 

(P. 0.) (1912). 

(49) 24 0. W. N. 977 (P. C.) (19201 

(60) L. B. 46 1, A. 272 : 8. c. T. L. B. 47 Cal. 

175 i 24 C. W. N. 297 (1919}, 

(61) L. R. 47 1. A. 265 : f. c. 25 G, W. N. 266 
(1920). 

(n2) L. R. 37 i. A. 168 ; s. c. I. L. B. 23 All. 

137; 5 C. W\ t (1900), 

(.^;3) 12 0. U J1 1K> (19091. 

(54) 12 C. L. -T: 357 (lOlOl 



' 624 TITE OALCU^rTA 

><riBABAN Chandra Mukihrh v. Nieupama 

crystallised into inflexible niles and treat- 
ed as of universal application, regard- 
less of. the special facts and surround- 
ing circumstances of the concrete case 
• which requires adjudication. 

The case before us belongs to the first 
class mentioned above, where the persons 
who seek to hold the lady to the terms of 
her deed stand towards her in a 
relation of personal confidence, Hnntosh 
Lai Mookerjeo. who lind taken tl e first 
deed from her father, was the elder 
“brother of her husband and the bead of 
the joint family at tbe time. Nibnran 
Chandra Mookerjei.* and Dhriibapada 
Mookerjee, who took the second deed from 
tier, were) tlu^ sous o[ the s1ep-bi*other of 
her husband, and the management of the 
family e^state would dcvolv(? on them after 
the death of li(‘r lu'oiher-in-iaw. bhe was 
on the best of ternis iih them, and wouhh 
ficcording to tlu* luainal structina? of a 
joint Hindu family, look upon them as her 
natural protectors in whom she miglU 
.repose confidence properly to safeguird 
her rights. In sucli circnuistances, the 
elementary pimcijjle romuliited in 'cc. 

3 .11 of the Tndiiiii Kvichmee Act would 
become applicable, nairu.dy, that hcru 
thqre is a question as to Ihe good faith of 
a transaction betw(‘en ]): rto?s one f who u 
stands to the other in a p s'tiv^n of cIjv:. 
confidence, the hnrdi'.n of j{irt)ving tbt^ 
good faith of the transact ion is on the 
party who is in a position of acMvo con- 
fidence' Whenever a ]ierson derives ;v 
benefit under a deed, if anv ccintidential 
or fiduciarv rehitinn snl^sists between the. 
parties, the Courts so far prcsnir.e ng-nnst 
thf‘ validity of the instrument as to re- 
quire sonu' proof, varvin^’ ‘in aiir^nint ac- 
cording ic eircujnsiaiu‘\^, of the absence 
of an\ tiling approaching i-j iir. position, 
over-reaching, undue iufliye»ice, ot* im- 
conscionabie advantages, in the case 
before u«, rherf^. is the signitVc?in+; fact ^that 


WEEKLY NOTES':-'; 

Debi. ' ■' 

' ■ ’ ' 

the executant of the deed was a lady'\6 
weak intellect, the daughter of an 
mother, and at the time of the transactipi 
w^as an illiterate girl-widow who bad' JW 
come of age. In such circumstances, i 
would be the imperative duty of tlioSi 
who took the deed from her to keep* bcJ 
at arm’s length and to take everj 
possible precaul ion to make sure that 5 h< 
received independent advice, understooc 
the relevant and important matters, anc 
appreciated the true efl'ect of the deed oi 
her rights, and further that nothing wat 
concealed from her, notliing w^as mis 
represented to her, no undue influence W'as 
exerted on her. The Defendants assertec 
that these conditions were snbstantiaUj 
{ulfiUed. because? the ladv herself offered 
to execute :i deed of settlement for life 
jind acted under the advice and guidance 
of hei fatltor. 'klu* lady, on the oth^i 
hand, maintainod that she understood thial 
Ihe deed was h) hv (a)era'ive for five years 
only, like the deed previously executed by 
her father/ The Siil)ordinatc dudge ha« 
accepted lier version, and wt) see no reason 
(o dilTer from his view on this point* 
Thi-t testimony of .Tatindranatli BanerjeCi 
Xirmal (diandra Banoriec and NibaraXi 
(’liaudra ’'•fooktTjee in;\ke.s it abundantly 
(do'^r that Tri])ura Cliaran Chattex*jee, 
father of the lady, obtained the signa^t*^ 
of her ilauglitcr to the deed, but the 
meat was not explained to her nor ■ 
she advised as to the effect of Iho di^psi- 
tion on her interest. TJje father 
plainly not in a position to give indep^hC- 
ont a(l\ire to his (laughter. He holdy^li 
anpointment at Krishnagar ; his widpiSi^ 
daughter resided in the interior 
District of TIugli ; thus bis own vpcatjip)&S' 
made it inqx>ssible for him to 
the estate of his daughter. 
besides, through thp good offices Of 
Lai Mookerjee, acquired 
at Howrah, the ancestral 
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of the family of his deceased son-in-law . 
For the management of these properties, 
he had to rely in a large measure upon 
Saiitosh Lai Mookerjee and his sons, the 
present Defendants. He was thus under 
considerable obligation to them and could 
not afford, in his own interest, to lose 
their co-operation, much less to incur their 
displeasure. That he was in a situation 
of embarrassment is plainly indicaled by 
the correspondence which passed between 
himself and the Defendanis, who were by 
no means punctual in the discharge of 
their pecuniary obligations and preferred 
to retain in their hands, as long as they 
could, notwithstanding the insistent de- 
mands of TVipura Charaii (‘liatlerjoe, 
money payable to him or to !iis daughti^r. 
We are of opinion that the surrounding 
circuniblanees umnistakiiblv point to 1lu‘ 
conclusion that 'rrj])ura (’liaian ('hatterp'C 
was by no nuvtris free to ael solelv in the 
interest of his daughter, and the jtiei can- 
not l)e ignored tiiai o^en alter dis])iilt's liad 
arisen an<l tliis litigation Iiad eoinnnmctMl, 
!uj and his son hn-w, b<M.’U on friendly 
terms w.itli f l»e Defendani:'^. ^\ *' <‘an- 
not further overlook that, sborilv aftcu- tlio 
death of his somindaw, Lc had applied to 
be appointed guardian of the person and 
property of his daughter, not so much fur 
her benefit as for the advantage of Saniosh 
Lai Mookerjeii wdio was anxious to have 
control over the^ share of his slop-hroiher 
in the family estate, Tliere js no room 
for doubt that the proceedings in Comt 
on that occasion Avere l•ngilleere(^ l»v Saji- 
tosh Lai ]\l6okerjeo. Jf then we cousidcr 
the conduct of Tripura Cliaran (.‘hatter joe 
in connection wdth the guardianship pro- 
ceedings, and the execution of the Iavo 
deeds of settlement, (hero can ho little 
doubt that his acts Itave not been guided 
solely hy an anxious desire (o protect the 
interest of his Avidowed daughtc'r. Tn our 
opinioB, the Subordinate Judge has 


correctly held that the lady had not in- 
dependent" advice, as the interest of her 
father w as bound up with, that of the De- 
fendants. 

There is no room for coutrovorsy that 
this absence of independeni- advice has 
been detrimental to the interests of the 
riaintiff. When tho second deed of 
settlement was executed, its provisions 
and their true effect were not explained to 
her. Whab is of equal imj)ortance is that, 
she was not apprised of the (ixtent, value, 
and incojno of all the joint properties. ; 

Neither tho deed of the Ist May 1906 - I 
nor ilie, deed of the 22juI June 19153 
correctly enumerated and valued all the r 
joint ])rop6rtii‘s, nioveable and irnmovc-y'^ 
able. This, iijcleed, is not a matter foi'<5;ii^ 
surprise, boc'iinse tlu* Defendanis have 
.strenuously maijitahicd tliat, if 7Jut all ihe,/'’ 
))ropoilies acqiiircMl al'ler Iht* death of their 
uncle, al lea.st U)os(i acipiired after the ’ 
execuiioji of tl)e first d('c<l, di<l not form 
]Kirt of (he joint eslat(\ Wc hold acdord- - 
ingly tbal fJie disputed deed of 6(?ttlcment , 
was understood by tho lady to be a deed . 
for (ivt; years wlicreas in n^alily it Avae a 
deed operajive for Jkt life, lhal slie liad 
no ijHlc'peiident advice, lhal the (^xienl^.,;^ 
income* and value of all the joint properties^ 
moAeablc and im moveable, Avere not 
closed to her, and that i he 'effect of the 
deed on her rights was never brought } 
liomc to her. Jf iw consequently impos- ' - 
Bible to .say that slie bad independent and 
competent advice, wJiich, as observed by 
Fletcher Moulton, L. J.^Jn In ro Coomber 
(55) no doubt does not mean independent 
and competent approval, but signifies, at, 
any rate, advice removed entirely from the 
Ruspectcfl atmosphere and conveyed in the 
clear language of an independent mind, 
free from taint of interests, to the party 
acting, regarding the precise nature and. 
Consequence of the tj’ansaction. In cases 
(56) [null 1 Oh. 723. 
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of this class, tliere need iiot:i}ccossarily be 
misreprosontatioD by one party to ihe other 
to hn-alidaie the deed ; if there is any con- 
cealment of material fact, anv failure to 
disclose material information or any just 
suspicioji of artifice, the Couri- will inter- 
pose and pronounce the tnuisiution void, 
and will, as far as possible, restore the 
pal'tics to their original because 

equity d(Mnands in such ciicuiustanccs the 
most lihundant good faith in the transac- 
tion between the parties* AW affirm with- 
out hesitation tlie conclusion of the Sub- 
ordinate Judge that the disputed deed of 
eetdeuieni does not bind the Plaintifl'. 
Clearly no question of estoppel, ac- 
quiescence and waiver arise-'. Plain- 

tiff no doubt received fi-oni iiinc to time 
maintenance allowance from tlx*. IVfoiul- 
'unts. Such alhnvance, lKn\oi(n’, ^^o^dd he 
payable whoiher Ihc* dr<d was for five 
years as th(‘. Plaintiff supposed it io be, 
or fur life as in fact it was. 'fhero is no 
indication that the Plaiuiiil ever jurepted 
these sums with knowledge iJiat the terms 
of the deed were in reality different fj*oJjLi 
what she understood Ihoin lo be. 

We have next to auisuler ^vllerlu•r all 
the properties in suit are juinl properties, 
^triie Subordinate Judge bus answered this 
question in favour of the i.Jlamtill‘. The 
■^ropex’tios fthich were inheiiteil by 8au- 
tosh 3jtil Moolierjee and Jlandas Mooker- 
jee, tKe two sous of Kodarnath Mookerjee, 
were iudispiiiably joint. Tliere is also no 
doubt tliat the two brothers Inod as mem- 
bers of a joint, Hindu family ; the older 
was mana^jer of the zemindars at Bhastara 
and biaib of the Srimanis at Minidalghat : 
the youuger lived at home, worked as 
gomwfUi ill a neighbouring villagu and 
looked after the joint family business in 
grocery, cloth, ii-ou, ploughs, spades, 
oilcake, money-lending and sale of stamps. 
The properties acquired during Ibis time 
were primd fapie joint jaopertiee of the 


two brothers. The burden in such cir« 
cumstauces lies on the party setting up a 
case of separate estate to establish his 
allegation, as the family was joint and 
there was a nucleus of joint property. 
See the judgment of Lord Kobertson iu 
Anand Rao v. Vasani Bao (d6), affirming 
the decision of Jenkins, C. J., in Wasant 
Rao V. A nand Rao (o7). This also accords 
with the view indicated by Couch, C. J., 
in Taruk Chandra v. Jogeshtoar Chandra 
(58) which was followed in Gobind Chun- 
der V. Doorgaprosad (59) and Sasimohan 
V, Akhil (60), although the contrary opi- 
nion had been expressed in Bholanath v. 
Ajodluja Persad (61) and Dtnanath v. Hari 
Narayaii (62); see also Uodli Singh v. 
Gunesli Chandra (63), Atar Singh v. 
'J'hakur Singh (61) ami llunmnath v. 
Kannm Kainini (05). The Defendants on. 
deavomed to rebut tliis inoaumption by 
jiroijf that some of the firopcrtios were ac- 
t| aired by Santosli, and olliers by Nibaran 
and Dhruba from their separate funds. 
Evidence was led by the Defendants to 
show that they and: their father liad sepa- 
lale debtors and that the properties were 
jiurchascd in satisfaction of the debts due 
from such debtors as also from the sale 
proceeds of the paddy realised from them. 
d'liis theory of separate debtors and sepa« 
rate accounts, however, completely broke 
down, when it transpired that the accounts 
of the money-lending business were mixed 
u]) with the accounts of the undoubtedly 

(56) 11 C. W. K.478; s. c. 6 C. L. J, 838$ 
9 Bom. h. B. 506 (P. C.) (1907). 

(57) 6 Bom. L. B. 92K (1004). 

(58) 19 W. B. 178 i 11 B. L. E. 193 (1873). 

(69) 22 W. B. 248 ; 14 B. L. S. 337 (1874). 

|60) 26 W. E. 282 (1876). 

(01) 20 W. E. 65; 12 B. L. E. 33C (1878). 

(62) 12 B. L. E. 349 (1873). 

(63) 19W. B.3665 12 B. L, E. 317 (B. 0.) 
(1873). 

(64) h. K. 35 r. A. S06; c. J. L. E. 36 C»I, 
1039; 12 C. W. N. 1049 <1908). 

(66) 4 C. L. J. 66 (1906). 
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36 int cloth and grocery shops. The Sub- 
ordinate Judge has carefully scrutinised 
the account books, and has correctly 
summed up his conclusion in the finding 
that the story of separate money-lending 
business is a myth. It is, wc think, fairly 
clear from the evidence that Santosh and 
Haridas had a joint money-lending busi- 
ness, though some of the transactions stood 
in the name of the former and others were 
in the name of tho latter. After the death 
of Haridas the business was managed by 
Santosh and the present Defendants. 'I'he 
acquisitions made from this source were 
obviously impressed w'ith the character of 
joint family properties. It was ingenious- 
ly argued, however, by Dr. Dwarka Nath 
Mitter that the first deed of settlement 
effected a disruption of the joint family 
and that whatever properties were ac- 
quired thereafter belonged to the elder 
branch of the family represented by San- 
tosh Lai krookerjeo. This conlontion 
is fallacious ; for the deed of seftloinent 
was in essence a deed of management and 
did not cause a severance * of the family; 
the title to the half sliaro inherited by '■be 
Plaintitf from her Inisband never vested 
in her brother-in-law. Ho became entitled 
only to hold possession for a term of five 
years and to apply the income in the 
prescribed manner. In snch circiim- 
stances, the principle deducible from the 
decisions of the Judicial Committee in 
Surnjnarain v. Iqbul (CG), Girija Bai v. 
Sadashiv Dhtindiraj (67) and Kawal Nain 
V., Budli Singh (68) can be of no assist- 
.auce to the Defendants. We need not 
JUow examine whether the act of the 
guardian was really beneficial to his ward 

(66) L. B. 40 I. A. 40 ; t. c. T. L. B. 36 All. 

80. 17 0. W. N. 3S3: 17 0, L. J. 288 

<10131. 

(67) li. B. 43 S. A. 161 : ». c. I. L. B. 43 On). 

1031 i 20 0. W. N. 1086 (1016). 

(B8) Ii. B. 44 T. A. 150; s. c. I. U B, 39 AD. 

496 i 21 C*W. N. 896 (1917). 


or whether it was so detrimental to her ]^ 
interc.sts as to amount to a fraud on her; 
Hunooman Pcrsatid x. Bnbooi Moonraj 

(69) and Lala Buiutecdhar v. Bindc-iree 

(70) . This much is incontestable that 
whai. the ‘j^inniee tiiiilertobk lo c-aiJ's; out iu 
terms of tho deed ^Y^s the minimum he 
was under an obligatioTi to perform as the 
hofitl of tlm joint family, namely, to main- 
tain ilu' widow and to ^ive iu marriago the 
daughter of his deeeasod step-brother. 
The result of the transaction was to 
enable liim to appropriate a considerable 
portion of the income of tho joint 
family properties, much in oxeess of what 
would bo his legitimate share on partition. 
It would be contrary to olomentary notions 
of justice, equity and good conscience to 
hold that by an appeal to any sunnosed 
principles of ITindu jurisprudence the 
Jiead of the family could, iu such an 
event, treat the joint fainilv as dissolved 
and tlie profits in bis bands jnadi' avail-, 
able for his jiorsonal brnelii , to lu' trans- 
lerr(‘(l self-acquisitions.” \\\', ])old 
accordingly tliai ihe Sidiordinatt' Jiuh^e. has 
correctly held llnil all the properti(*,s iu 
suit, wiietber acquired during the life- 
time of the two sons of the founder or of 
the Defendants, are joint family pro- 
perties and are liable, to be partitipued as 
such. 

On tho facts found, no question irf 
limitation obviously arises. If we adopt 
the view that the deed actually executed 
by the lady was so fiindamentallv differ- 
ent from the deed she intended' to execute 
and thought she executed, it is void and 
inoperative. Art. 91 of the Schedule to 
the Indian Limitation Act has no applica- 
tion to a case of this description, where a 
suit is brought for possession and parti- 
tion upon declaration that an instrument 
under which the Defendant claims is 
ffi9) 6 M. I. A. 3«3 (18R6). 

(70)110 M. I. A. 454, 471 (1866). 
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voih. ; ^Biinlcu .Bf'hari v. Kfi^Lha Gohiniki 
(71), Sauni Bibi v. Siddik Ifusain (72), 
Ofienbil Bank Corporation v. Fkniing 
(73) and Qagdti v. Bhana (71). On llie 
other hand, if adojji the llieory iha^ 
the deed imist he cancelled in a sail iti- 
Btituted within three years from the dale 
when the facts entitling the Plaintiff t<> 
have the instrnment oaiuadlod be«!aTne 
known to her, the burden lies lieavily upon 
the Defendants, who obtained the deed 
by misrepresentation, to prove that the. 
Plaintiff acquired full information of the 
true state of facts, at a nine, too remote 
to allow her to maintain the suit ; Uahim- 
bhoy V. Turner (75). This they have 
failed to establish, and tli(' allegation ot 
the Plaintiff as to the date when she dis- 
covered the fraud committed upon her 
stands unrebntted, 

Finally, objection boon taken to 
the diroelion given h\ rhe hiubordinate 
^udge which call?^ upon the Defendants 
to render accounts ot liic cloth and grocery 
shops from the death ol Iheir father till 
tlie shops were closed in .1012 and 1013 
respectively, lleliaucc lias been placed 
upon the decision of ihe Judicial Com- 
mittee in Sookhomoy v, Monolinrri (70), 
where Sir Richard Couch referred to the 
earlier decision of the Judicial Committee 
in^Soorjeenwney v. Dinobuvdhoo (77) and 
observed as follows wiili reference to an 
order for adjustment of accounts made by 
the Courts in India : U is not intended 
that the dfferent payments, by the mana- 
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ger, of moneys taken out by the meihbrn^ 
of the family, should be enquired into, but ^ 
it is to ascertain what portion of the 
savings of ihe family or the accumulations 
which have been made, the Plaintiff would 
he entitled to.’* This is settled law, as 
is clear from the decisions in Parmeshwar 
V* Gohind (78), Bhawani Proshad \\ Jug* 
{jernath Shaha (79), llaridas v. Narottavi 
(80) and Ballmshna v. Muthusavu (81) 
and as we read the judgment of the Sub- 
ordinate Judge, he did not iiiiond to .de-,, 
part from such a w'dl-n^cognised principle. 
In an ordinary suit for partition, in the 
absence of fraud or other improper con- 
duct, the only account the karfa is liable 
for is as to the existing state of the pro- 
perty divisible; the parties have no right 
to look back and claim relief against past 
inequality of enjoyment of ihe members 
or other matters. But tlu^ loir I a is the 
accountable party, and Ihe enquirv direct-' 
ed by th(' Court must l'.> (*ondncted in die 
manner usually adopted lo discover wluu 
in fact the property now eonsisis of, not 
what, the kart a says it is. 

The result is that llio decree of Tie 
Subordinate Judge is affirmed and this 
appeal dismissed with costvs and hearing 
fee Rs. 300. 

S. C. M. 

(V8) I. n. R. 43 Cal, 4B9 (19ir»j. 

(79 9 0. L. J. 183 (1909K 

(80) 14 Bom. L. R. 287. 

(81) 1. L. R. 33 Mad. 271 (1908). 


(71) I. U B. 30 Oftl* 433 fl902). 

(73) 38 0. W. N. 9»: p. c. 20 0. Ii. J. 66 
(1018). 

(78) I. L. B, 3 Bom, 243 (1870). 

(74) T. L. B. 28 Bom. 420 (1904). 

(76) L. B. 20 I. A. 1 ; 8. c. I. L. R. 17 Bom. 
341 (1892). 

(76) L. B. 13 I. A. 103 r 8. t\ 1. L. R. 11 Cal. 
684 (3886). 

(77) 9 M. 1. A. 133 (18f2). 
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Givil P^•oc€ch^re Codn ( Act V of 100ft)j Or, Sfly 
\j>% ^Certification of •payment ovt of Covrt to 
' decw-holder - Limitation Act (IX of IQOS)^ sec. SO 
■ dr^E. 17-^ awe? ISl — Period of limitation foil* 
oertifying paymeyit of money payable under a decree 
' certification if can be mn^tU in th^ applica' 

lion for exempt ion. 


In a mortgage, suit the prcliniinarif 
decree 2cas made in May 19T2, and 
the final decree in January 1916. In 
. August 1919, the decrecJioldcr applied 
for execution and sought to escape from 
the bar of Ihniialion by reference to a pay- 
ment alleged to have been made by Ihc 
jifdgmenl’dcbtor in October 1917. The 
lo'wer Courts dismissed iln\applieation for 
' ’ execution as the alleged payment had not 
. been certified or recorded under Or. 21, 
t. S of the C. P. Code : 

Held — That Art, 17i of the Limitation 
)>;. Act is applicable only to a case under sub- 
(2) of r, 2 of Or, 21, i.e., where the 
flfudgmcnt-debtor moves the Court for re- 
" cording a payment as certified. The only 
arttole applicable in the ca^e of a decree- 
holder certifying a payment to Court is 
4ft, 181, The Code does not prescribe 
thui such application must be distinri 
from an application for execution of the 
decree and there is obviously no objection 
to a combined application embodying a 
twp^fold prayer, namely, first that ihc 
^ utleged payment be recorded^ and secondly, 

" ^hat the decree be executed for the balance 
I'pf the judgment-debt. Therefore if the 
; fMj^UsaUgn for eauecution is made within 
yei^s from date of the said payment, 


WtelvT NOTKS! 

Hakhi NaraIN V. FfitAMONi (1). and 
Khatiuann^ssa Bibi r. SanthtaiAl, 
Nahotu (2) and other cases referred to and 
followed. 

The decree-holder is not bound by the 
rule of limitation applicable to the judg* 
me7it-debtor. 

Shaikh Elahi Bukhsh v. Nawau Au 
(6) and MASir^\MANi Mudauab v, SETHtr 
SwAMi Ayyar (6) and other cases refer- 
red to, 

Bireswar Mookbrjefi V, Ambica 
Charan Bhattacharjee (8) and Bahu- 

BAIiLABH Eoy V, JOOKSH CHANDBA BaNER- 
JBB (9) discusstcd and disthiguished , 

This was an appeal preferred on the 
17th January 1921 from a decision, of 
(t. Mumford, 15sq., District Judge*, Dinaj- 
nur. dated the 6th October 1920, affirming 
that of Babii Jagadish (liandra Sen, 
?iTunsif, Dinajpnr, dated the 18th J^ecera- 
her 1919. 

The facts of the case arc briefly as fob • 
lows : — Tn a certain mortgage suit the 
preliininarv decree was made on 8th May 
1912, This was followed by the final de- 
cree on the 15tli January 1916. On the 
Uth August, i.e,, more than three years 
after the date of the final decree the 
decree-holders applied for execution, and i; 
to escape the bar of limitation referred to ' 
a payment alleged to have been made by 
the judgment-debtor on the 25th October 
1917. The Court of first instance held 
that the alleged payment which had not 
been certified or recorded under Or. 21, 
r 2 of the Civil Procedure Code, could not 
be recognized and dismissed the applica- 
tion as barred by limitation. This deci- 
sion was affirmed on appeal by the Dis- 

il> 200 L. J. 131 (1»I4) 
l2> I. h. R. 43 Cal. 207 : s. c. 20 C, W. N. 272 
(1915^, 

<6) [I919J Fat. 2#k); 4 ?. L. J. I6« 11919 . 

<6) 1. L. B. 41 Mad. 251 (1918). 
m I. L. B. 45 Cal. 030 (191^). 

(») 23 C. W. N. 320 l> 9 t 8 \ 
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, AId. Saha v, Awakmai. , 



I trict Hence, the present appeal to 

the High Court. 

, - Bahu Girijya Prosamia Sauyal for the 
Appellants. 

Babu Jotindra Mohan Chaudhury (foi 
Babu Phanindra Lat Muifra) for the Ilc- 
.^pondents. 

The Judgment OF the Cot;et was as 
follows : — 

This is an appeal bv ilii* (1o<*.reG-holflors 
from an order'of disniis^^al inado on appli- 
eation for execution of w mortgage-decree. 
The preliminary decai'X' in the mortgage 
suit was ma'de oh the 8th Afay 101 ‘ 2 . 
This was followed by tlie final decree on 
the 15th ^7ft.nnary 1010. On the llth 
Ahgust 1919, the decree-holders applies! 
for e.veeiilion. This application was 
primA facir, barred hv limitation under 
Aft. 182 of the schedule to tlic Indian 
Idmitation Act. ronsoquently, (he dc- 
■ cree-holders sought to ('scape from the bar 
of limitation by rehMcnce to a payment 
alleged to have heen made by the judg- 
ment-debtors on the -iotb October 1917. 
The Court of first instance held' that the 
alleged payment which liad not been certi- 
fied or recorded under Or. 21, r. 2 of the 
Code of Civil Procedure, could not be re- 
, cognised and dismissed the application as 
barred by limitation. This decision of 
tlie primary Court has been affirmed by 
the District JuSge. We are of opinion 
that the view taken by the Courts below 
cannot bo supported. 

Or. 21, r. 2 consists of three sub-rules. 
Sub-r. (I) deals W^th llio ease where , the 
decree-holder seeks to certify a payment 
made to him out of Court by the judg- 
tlhent-debtor. The sub-nile provides that 
where any money payable under a decree 
of any kind is paid out of Couii or the 
decree is otherwise ^jusled in whole or 
m. putt to the satisfaction of the decree- 
tha:decree'-hoWipr sb«dl certify such. 



payment or adjustment to tbd 
whose duty i(; is to execute the deore^; 
the Court shall record the same ac 
h"igly. Sub-r. (2) deals wdth the- 
wdiere ihe judgment-debtor seeks to inlhJ^ 
the Court of a payment alleged to 
heen made by him out of Court to 
cToe-holder. Tn this event, the iddfl 
ment-debtor may inform the Court of 
payment and apply to the Court to 
a Tioti(‘e io tlio decree-liolder to sl^iiw 
cau.so on a day (o be fixed by the Oonrt 
wbv sneli payment or adjnsiment shmild 
not- be r(‘corded as cerfified, and if after 
service of such notice the decree-holdiar 
iails to show^ cause why the payment or 
adjnslment should not lie recorded as 
certified, the Court shall rei*ord the safee 
accordingly. Sub-r. (/?) finally provides 
that a payment or adjustment, which lias 
nol. I)een certified or l ecorded as aforesaid, 
thal is, at the instance of either the de- 
eroe-holder or the judgment-debtor, shall 
not 1)0 roeognised by any (’ourt execuling 
the decree. Jjct it be conceded that sub- 
r. if? cxprt'ssed in wider terms than', 
(lie coiTespondiug provision of the Code of 
1882, which laid dow-n that a payment' oig 
adjustment not certified should not;be 
cognised as payment nr adjustment of 
d(*croc. But this does not solv^; 
jiroblem raised before us. The qdeSlii 


is, whether the decree-holder can 
the alleged payment in the ma^ft 
attempted in his application for 
In this connection it is important 
serve that Art. 174 of the Limitatio^^ii 
is applicable only to a case undier 
(2) of r. 2. That article provides tl 
aj^plication for the issue of notion - , 
the Civil Procedure Code to s6oW'/| 
why any payment made cut gt I 
any money pa5’'able under a 
order should not be recorded^ 
shall be made within 
wb^^. 




jpaa^f Thjta i$ cleaily not applicable to 
a sub-r. (I). We must coiv 

«e^nen%‘ consider whether there is a 
pe^rj[jod of limitation for an application by a- 
d^6ree-hblder, who has received payment 
from the judgment-debtor out of Court, to 
record the payment. Plainly, the only 
article applicable is Art. 181 wliidi pro- 
vides that an application for whicli no 
period of limitation is provided elsewhej-e 
in this schedule shall be made within three 
years from the time when the rigid 
apply accrues. The right of the cl(H‘ree- 
holder to apply accrues as soon as he 
receives payment, beciuise from that 
moment he is under an obligation lo 
certify the payment to the (‘oiirl whose 
duty it is lo execute the decree. In the 
iise before us, tin*, alleged payment was 
made on the t2otb UctolxT ldI7. Con- 
seqiieully it was open io I lie decree-holder 
to a])j)ly to th(* exeeulion Court wiiliin 
three years from lliat date to rcc'ord the 
payment. The Code does not prescribe 
that such application must be dislinet 
from an application for execution of the 
decree and there is obviously no objeciion 
to a combined application embodying a 
two-fold prayer, namely, first that the 
alleged payment be recorded, and secondly, 
that the decree be executed for the balance 
of the judgment-debt. This \ic;w lia^ 
been, adopted by this Court in the cases 
of '^Lakhi Narain v. Fetamoni (1), Khuli- 
bannessa Bibi v. iSanthialal Nahotu (21 
and Harendra Chandra BhaLtacherjee v. 

Chandra Das (3). That the tle- 
cnperbolder is not bound by the rule of liini- 
applicable lo the judguient debtor, 
bas also been recognjseil in a- series of 
deeisions of this Court, namely, Lalchi 
Felamoni Dassi (1), Khalihan- 


: (1) 20C. li. J. lai (19U). 

'; (?) I. Ii. R. 48 Cal. 207: 8. c. 20 0. W. J&i. 
> ; ?72(1916K 

;(ai o. W. K. 336 (1919). 



tiiUa JUbi \ Santhafat Naholu (2), 
Harendra Chandra Bhattacherjee v. Gggav 
Chandra Das (3) and Jotindra Kumar Das 
V. Gagan Chandra Pal (4), A similar view 
has been adopted by the Patna High Court 
in Shaikh Etahi Bukhsh v. Nawab Ldl 
(5), by tlie Madras High Court in MasUa* 
mam Mudaliar v. Sethu Swami Ayyar (O);' 
and by the Bombay High Court in Pandu- 
rang v. Jagya (7). Our attention Jias, 
liowever, been drawm to two decisions of 
tliis C^uirl where an apiiarently different 
conclusion w as reacluul. The first of these 
i‘ases, Birrswar Mookerjee \\ Anibiea 
Charan BhaWicharjcc (S) need not detain 
ns, because the ex pnrtr judgment in that 
case \vi\s recalled on an application for a . 
r(‘-liearing by Ibc Opjio.site J^arty in the 
rule, upon whom no notice bad been serv- 
ed, and the case was subsequently decided 
on another ground. .But we may point 
out tliat the facts of that case were of R 
very spiicial character and even on the 
view wdiicli we tak<; the result would not* 
ha\e been fliil'orenl. Jn that ease, the 
decree, was made on the 21th November 
loot). 1’he application for execution was 
presented on tlie 71h dune 101(5 anti was 
primd facie barred by limitation. ’ To 
e.scape from the bar of limitation, the de- 
cree-holder relied upon tw^o payments alleg^^ j, 
ed to have been made by the jedgmenfi^^^ 
debtor on the 8th October 1912 and 9th > 
June 3913. In respect of the first pajf- 
Hient, dated the 8th October 1912, the * 
prayer to have it recorded (as contained in 
the application, dated the 7th June 1916 
for execution) A^'a.s barred Ify limitation 
under Art. LSI. In respect of the second 

<2> I. L. R. 43 Cal. 207 : ». 0. 30 0. \V. N. 273 
(19I5>. 

(3) 23 0. W. N. 825 (1916). 

(4) 1 . n. R. 40 Cal. 22 (1918). 

(0) [1919] rat. 200; 4 I’. L. J. 152 (19)9), 

t6) T. L. R. 41 Mad 261 (1917). 

(7) 1. n. R. 45 Bum. 91 (1920). 

(5) 1. L. R. 46 Cal. 630 a9l7K 



. i’EK CAjbCtJ'tTA W KIRKLT fV^aiV 


BaW yiD S\Ha V Auanmai. 

paynicnf, dated 9tli June 1913, the «ippli 
cation \^« 1 s not ho barrod, but thit pay- 
meni, t\en if it corded, would cleul^ be 
of no ivdil by dbell to save from the bai 
ill limitation a decrot,, dilul 24ih Novem- 
bei 1909 The second cahc l>rought to 
our notice is lUihuballahh linif v Joqc&h 
r/miu/m Bantrjte (9), wheie it was ruled 
that the decree holder can (crtify pajment 
made at any time, subject to the oidinjiy 
lule ol Imutatiou that tlic certification 
must take place within siidi timr as is le 
quired to save the application liom king 
bai'red by liiuitation It iniy be doubt 
ful whetliei the applicition inentiomd i^t* 
the application toi (xcenti m, oi tlic appli 
cation to lui\e the payuanf lecoided tla 
lattei mteipietation would be in liaimonv 
with the pioMsjuii in \ti 181 w huh pic 
siribcs the unl> »estiict on upon tlic iiJ’k 
of the d( ( I ec -lioldcn to lung the paMncnl 
to (ho notice of the ( oiut Tii tlie^e eu 
cumstances we must hold tint the balance 
*of judienl opinion ib in i i\our ol the vuw 
that tb( piesent applic itioji loi e\eeu‘ion 
is not biiriod b} limitatjou 

The icsiilt js (hat tins appeil is allovMd 
the order ol the Coini hclou set aside md 
the case icmaiided to tlu Coiui of hist 
instance in ouki that tlu Court niiv m 
vesligate whethoi the iMiged pxjmcnt 
was in tael made and ^^llctllel the ic- 
qiniemdits oi sec ‘20 ot ilu Indian Linn 
talion Act ba\e been lullilhd Tlu Ap 
ptllanls aie entitled to tluii costs both 
hwe and bcloie the Distiut Judge 
costs ot the (oint of fits insl nice will 
abidt the lesuU We asvss the heiiing 
fee in this t^ouit al one gold niohiii 
Ippfal allow d, 

J. JS K Co.se )imand((I 

(p .1 0 W N 320(1918) 


rClVIL APPELLATE J^RlSDlCtlOll.l 

Appeal from Appellate Decree 
No. 2201 OF 191P, 


Cbatterjka, J. 
Panton, j. 
1921, 

17, November 


Ysaf Alt, Defendant^ 
Appellant, 
v. 

Kasim Ali, Plaintiff, 
Respondent 
Civil Prociduie Code (Act \ of 1908)^ Or, $4t 

r J'--Moitg0qoir\ light to itdtem h>/ offmiiig 
maif nftvr thv date JiuJ for t hi sanip, hut before 
the final decree fo7 foredowit w pas ed 

1 prcliminarg dioni for fondo^ure teas 
passid on 5th Octohr VU7, and six 
months' Unu was alloucd i c , up to 5th 
{prtl 191 S On ilu 9th \pril 1918 ihc 
decrcc-hold( r applud Lo mak( tlu dtuict 
tn ilu fonclo^urt smf final andnoiinh wire 
tssiud on flu iiioriqagors fmaq tlu ht 
Mai/ Vns as ilu daft for /jassing Ilu final 
diiH( hi foil iliv tiaaf dam uas 
pasbid, ihc mortgagors on ilu IMh \prtl 
niadt an appluaiton to ihc Court to pag 
olf Uu darcial amonnl On tht 1st Mag 
191S, ilu Court n jiilid ilus apphcafwn 
and passed tlu final dura 


Held -That tlu nwrtqagot^ inn. di- 
hiUdto redam at am/ tiVK btfon the final 
darci uob passed 9h( TU/ht of the 
mortgagors to rtdum was not ultngiitsh^ 
*id until the final dtera was passtd 

PvKLsn N\in AUjumdu l RwuAmT 
AUiiMDVii iL and Alimi \ CnownnuRv v, 
Rostiun \li U) follow td 


This was an appeal piifeiied on the 


10th No\ciubLi 1919 against a deciee of 
tin \dditional Distuct Judge ot Zdlah 
CJuttagong 0 Cells, Esq > dated the 
28th Junt 1911, affummg a deciee ot the 
Alunsil ot llathazaii (Babu Gopal Daft 
(iliosli) i] imd th^ Ibt Ma\ 191S 

Ilu I (Is will iull\ ii)|)eai lioai thft ^ 
judgment 


<11 T. L. B, 16 Oal* 24 fo tlfiW 
121 S C I T w 11 « 10 S 1 



jJFogeph Ch, Bay and Chandra S, 

,r-''S^\f6r'hhe Appellant. 

V ;4 Babu Narendra K. Dass for the Ite- 
^ '‘^jxMldent, 

/ . The JUDGMEUX OP T«E CowtT was as 
; . ift^ows : — 

This appeal arises .ifc of a suit for fore- 
' ^closure of a mortgage by conditional sale. 

. A preliminary decree for foreclosure 
i was passed on the 5th October 1917 and 
six months’ time was allowed, i.c., up to 
the - 6th' April 1918. Hefore the dale fixed 
ifor payment, the mortgagor sold the pro- 
perty to one Lakhi Oharan Shaba on the 
' 19tb March 1918. It is said that this 
Jjakhi Charan attempted to depo-sit 
the decretal amount but that it was re- 
fused. On the t)th April 1018, the decree- 
holder applied to make the decree in the 
foreclosure suit final arul notices were or- 
dered to bo issued on that day on the De- 
fendants lixing the Ist May 1918 as the 
date for passing the final decree. Before 
the final decree waa passed, the Defend- 
ants, mortgagors on the loth April made 
an application to (he Court to pay olF tlio 
decretal amount and also asked for 
an extension of time for the money to be 
■paid. On the 1st May 1918, the Court 
' held that the Defemlants could not get £ier- 
jni^sion to deposit and tliat the tJhu* for 
payment could not be enlarged unless the 
j iDefendants proved their allegations in the 
petition and accordingly passed the tiual 
i^e^e in the suit. That decree was 
?i^nned on appeal by the learned Disirict 
^ttdge, and the Etefondants have ainwalod 
J'^ this Court, 

think that the Defendants were 
'^i^titled to redeem at any time before the 
■i^n^l-decree was paesed. As stated above, 
*'^ugh 6th April 1918 was fixed for pay- 
drt. under the preliminary decree, the 
! mortgagors to redeem wae not ex- 
g^ilj^ed, -until the final decree was 


passed. No doubt, if the mortgagorf 
wanted an extension of time fixed for pay- 
ment, it w'ould have been necessary for 
them to show good cause for such exten- 
sion. Where, as in the present case, not- 
withstanding the expiry of the time al- 
lowed by the preliminary decree for pay- 
ment, the final decree had not been passed, 
He think that the mortgagors had a right 
to redeem before the passing of the final 
<leeree. | Heo Paresh Nath Majumdar v. 
Uamjadu Majumdar (1) and Almea Chow- 
dhury v. Roshun AH Malbar (2)]. The 
order under Or. ai. r. ii, cl. 2 was 
not made until the Ist May and the De- 
fendants wanted to dejwsit the decretal 
amount on the J5th April. The final 
decree was not (hwwn up and signed till 
the 8th May 1918. 

In these circumstances, wc direct that 
the case be sent hack to the Court of first 
instiuice in order that the Defendants may 
deposit the aniou])t due nudei- the decreet- 
including all the costs incurred by the 
I’laijitills in the Court of first instance, 
within one mouth of the arrival of the 
order in that CV)urt; and upon that being 
done, the final decree, tor foreclosure will 
be set aside with costs of this Court and 
of tlie lower Appellate Court. 

If the iijonoy is not deposited within the,; 
time specified, this appeal w’ill stand dis- 
missed with costs. , 

J. N. R. Appeal allowed. ' 

(1) I. Ii. E. 16 Cal. ma (1889!. 

(9) 3 C. L. J. S33 (1906). 
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(OlVtL APIPELI: ATE jtttlSOiCVTOH.l 

Appeal froh Appellate Order 
No. 291 OF 1920. 

Mad AN Mohat}! 
IBanikya, Judgment- 
debtor, Appellant, 


CUATiEBJBA, J. 

Sddrawardy, J. 
1921, 

18, March. 


V. 


i Harulal Kundu and 
anr , Decree-holders, 
Respondents. 


iAmitotw/i A<t (JX oj lOOti), 
ed paifnifnl of toi instalnMivt d if a^fvet hmi' 
tatioii-^CiOd Pioudme Codt' (Att V of P)08)^ 
(h\ y. ^ — (JulifiViUioii of iifynidity if can he 
fiicuie €(i a ay time^ 


'After tin pasiiimj of an nisfahncHl de- 
fter, bonn instdbneuls mit paid wilhin 
three years of flu daU of lln ddni 
The imiimtnis um no/ nilijml lo iht 
<*onri hifon ilu applK i^na loi t fnuliioi 
bill Ufit (trlijiid btf a jnlduni pnsfuUtl 
ajiii I In (tjudnalioH kh n<aiioii n</s 
madt and made a pail <1 lln sani npplna 
iioii llie oaid apphnilioii ho luiuhon 
uas hiadi inou lhaii Inm tjiatsailfi tin 
d<iii of Ihi d(cne, hui mi Inn lhn( //<n/s 
jtoin fhf daUs of tin snn/ paijimnls. 


Held 2hal Lln puiinnnls^ uhnh ikk 
fVtdemnl btf Ulin oniitn and sufind btf 
thi jiidijnn ni dt blot Inn nuf in t n niadf 
within thru years oj ihi durfi and uilhin 
three inarb of the pn^ttd tippln aiton fot 
(hnuti^tu, and they haionj ban n rtifnd 
by a fitliiiou which ini', innili a part of 
the application for i tnnln n, tin tipplua- 
Uon foi ictiuUou was not bturiil bi/ liini- 
talion. 

iiAKTll t' ii’WLXMOXr M Kuvi’inw- 
NGS6^ p. K\noui\ (vJ) ami sioiriil olhn 
lasos ri fern it to 

Tbi'’ waB an appedi pi'ttucd on tho 
lOlh oi \ut>nst 19‘20, agajt\s(, tl^e order of 
JUbu Mubheiieo, Additioinl Siiboidi- 
uatt* Judge ot Zillali Viuidpin, dated tbe 


(1) do c L J. lai (luU). 

(3) I L B. 43 Cal 2U7 8. e 3U 0. W. N. 

373 (1<U5) 


A 

8th of Way 1920, ajSStpoimg the ot 
Babn Amulya Kumar Guha, Mumif, ^ 
Court at Chikandi, dated the 191h of Sep* 
tember 1919. 

The mateiial facts will appear from tbe 
judgment. 

Babti Bhagirath Ch, Das for the Ap- 
pellant. 

Babu Asttaianjau Ghobc foi the Be- 
s))oiidonts. 

The JUDLAXENl Ol IHL COURT was as 
lollows : — 

1'lu* question invoUoJ in tins appeal »s 
u hctlier the application (or execution of an 
iiisfnlment deciee is bailed by limitation. 
The thdee was jiassed on tlie 2 1st of Ue- 
eeniber 19H, an(lpTOd(h‘(I lor (he )U>rihUit 
ol 11? 800 odd in m\ inst»ilnunts, lunneU , 
IN 111 odd lor each mstahnuit, fii)m llVii 
15 , lln \\lH)lt amount (o be dm nmUi 

1111^10*51 m del Milt m piMnent ol an\ in- 
'xtatiupiil 'PJie ipplii liion io) t \teuliou 
(d tb< dieite vv is made on fb< Isl \p?il 
1919, lliii IS moie than 5 m.u-^ altn the 
d«ite of lhede(ie(‘ Ihif the ileeit e-bold^r 
leliob upon tlijro pa}meiits, JiaiiiLl>, tlie 
mslalnuiils lor 1322 md 1323 lu hill, and 
Ihipoes H)0 (onl>) in lespecl of iht in- 
sialineut of 1324 T\\e (ouil bt]o\> held 
that the pajmenls weit‘ proved, and that 
the' appbeaUon lot execution was not 
bailed by linnlalion 'I’he ludgment- 
debtor lido a]>pL lied to tins Couit and the 
(|mslion to bo deleiiiiined is whether (be 
paynents, not having been eeitified to the 
Coint bcfuie (he application for o\ecutJOU 
was made, the apphcaiioii foi execution 
was barred by limitation 

H lias been held ni a nimibei ol cases 
tliat pa.Mnent? may bi' leitified m (he 
plication foi execution of the decree. 
[Pee LiiUii 'Sarayan Ganguly v. Pelamoni 
Vast H) K hat than Hcssa Bibi ifanchin 
Lat Xahata (2‘ Bahuballabh Hoy V. 

(1) 20 C L J 131 ( 1914 ) 

(2) 1. L R. 43 Cal. 207 s.c. 20 0. 

( 1916 ) „ 



THM CALCtJTTA’WEEKm: 53r, 

I^Iadan Mohan Banihya t?. Haeoml Konhh. 


yogesTi CJiondra Banner jee (3) and Sheikh 
Eflahie Bux v. Nawab Lai (4)] . The part 
paymentB and the certification must liow- 
, ever be made before the application for 
execution is barred. See the cases cited 
above, and Jaiindra Kumar Das v. Gagan 
Chandra Pal (5) and Ilarendra Chandra 
Bhattacharjee v. Gagan Chandra Das (6). 
It was pointed out in the last case that 
Although the decree-holder may eitlier ap- 
ply to certify payrneni before the execu- 
tion or may do so in his application for 
execution of the decree, the provisions of 
sec* 20 are in no way affected. In some 
of the cases cited above tlie i3ayincnts were 
made by way of interest, or if there was 
any part payment of the principal it ap- 
peared in the handwriting of tlie debtor, 
and it was held that the application was not 
barred. 

In Bahvballabh Roy v. Jogesh Chandra 
Bannc.rjee (3) the application for execution 
was held to be barred by limitation. It 
does not appear that the pavnj(»iits wen^ 
made witiiin three years of tlie date of 
the decree and within three veais before 
the application for execution. learned 

Judges affirmed the principle that the 
decree-holder can certify payments at any 
time, but that the certification must take 
place within such lime us is required to 
save the application from being barrixl by 
limitation. Fletcher, who was a ]>arty 
to the decision was also a party to the de- 
cision in the case of Lakhi Narayan Gan- 
guly v. Felamoni Dasi (1) in which it 
..held that a part payment before, the decree 
is barred, saves limitation. 

In the case of Bireswar Mookerjee v, 
^mbika Charan Bhattacharjee (7) the 

ill 20C. L. J. l.Hl 

(»I n. W. N. :r>0 (lais . 

(4i 2aO; 4 P. L. J. ]69t1910). 

, I. li* R. 40 OaI. 22 
'Jlilf 22 <3* W. N. 426 (IPtSl 


decree was madt> on the 24ih of November 
1909 and the application for execution of 
the same was presented on the 7tli of June 
191G. Two payments wore alleged to have 
been made in 1912 and 1913 respectively, 
neither of which was certified to the Court. 
The learned Judges held that the payinente 
or ndjusimonts could not be recognised by 
the Court executing the decree. They 
pointed out that Or. XXI, r. 2, cl. (8) of 
the Code of 1908 is different in terms from 
sec. 258 of tlio Code of 1882. wliich pro- 
vided, ihat a payment A\hicli had not been 
certified* could not be recognised as a pay- 
ment or adjustinont of [lie decree, while 
the present case provided that a payment 
which has not been duly certified shall not 
be taken into account by any Court ex- 
ecuting the decree, and that this alterna- 
tion in the language justiruis the infcrencye 
that an uncertified payment or adjustment 
cannot now operate to j)rolorig the perievi 
of limitation for an ap[)lic*atioji for execu- 
tion of a decree uiuler the fiimitation A(d. 

There is no doubt ihat- unless the pay- 
jnent is certified such puyiiiont cannot be 
taken into account by the Court executing 
the decree. The (|uestioii, Jiowcver whe- 
ther the certification can be made, not only 
at the time the payment is made,, but sub- 
sequently, that is, at any tiriuj before the, 
application for execution is baired was *not 
considered in ihat case. Moreover, in 
that case Die judgment-debtors were in- 
fants, and the persons who were said to 
have made the ])ayaients were not the law- 
ful guardians of the minors within the 
meaning of sec. 21 of the Limitation Act. 
That being so, they were really no pay- 
ments whicli could save limitatioju 

In the present case, on the other hand, ' 
the payments are evidenced by letter 
written and signed by the judgment-debtor 
himself, they were made within three 
years of the decree and within three, year^- 
of the present application for executip|i, . 
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atid the ])nyments were certified by a peti- 
tioji j;resejited on the -iOtli duly 3919 , 
which \vil^s Wide a part of the ;ipplicatioii 
for execiiiioiipt Havin^^ rt'f'anl lo the facta 
of the present case and ihe weight of 
authority on the point, we Ihink the a])- 
plication is not barred bv limitation. 
The appeal inusi accordingly bo dismissed, 
with costs, two gold mohnrs. 

J. N. B. Appeal iUsmissed. 


Walmslkt, J. 
SUHfUWAKDY^ J. 
192*2, 

27, January. 


[CRIMINAL RE visional JUaiSDICTION ] 
Ret. Xo. 30 of 1922 . 

AiiiiNULLA and ors.. 
Petitioners, 

V. 

Tuk Emperor, 
Opposite Party. 

Indian Penal Code (Act ALVof IHilO), sec. Jp. 
cut of sue accused persons thece found to have a 
wmmon object different from f/iat set out hi the 
charge - lA'galitg of conviction of any of the sic 
accused - daty iix co^r^ > eixr rclatlres 

want t • comyofntd cases 

Six accused persons irerc eoiipldcd 
under sec. 1 /•?', Indian Penal Code, and 
sentenced to lo daii.P iniprisonrrwnt. 
In the, charge the, cmiunon object 
was stated to be, to assivdt the eoin- 
plainant. During the pendency of 
the casePlhe cowplaiiiant tranled lo com- 
pound the ease but the Mnciisirate. did nut 
allow him to do so. In his judgment he 
found that three of the accused assaulted 
the complainant and the other three 
accused went to snatch awoij the caitle. of 
the complainant in common object with 
that of the other accused persons : 

Held — That there being a difference, 
between the common object found by the 
Magistrate, in the case of three of the 
accused persons , there were not five per- 
sons that shared in the common object set 
out in the charge, and the ingredient of 
an offence under sec. 147, L P. C. was 
wanting. Therefore the conviction umer 
^wc. 147 against all the accused must faiU 


• It is a great pity, when parties, 
who are apparently nearly related to one. 
another, succeed in patching uv their 
quarrels that the Magistrate should not 
do what he can U restore peocc and gqod 
will.. 

This was a Rul6 granted on the lOlh 
Jamiary 1922 against tlie decision of L. 
Barrows, Esq., Additional Magistrate of 
Chittagong, confirming that of Moulvi 
Siflique Ahmad, Sub- Deputy Magistrate 
of Chittagong, dated the 4lh November 
1921. 

The facts will appear from the judg- 
ment. 

Babu Jlam Dayal Pc foi tlie Peutioners. 

The JODGMENT or TJTK COURT u as as 
follows ; — 

I'he Petitioners havi- been convicted 
under see. 147 of the Indian I’enal Code 
and sentenced to fifteen days’ rigorous 
imprisonment each, fn addition, two of 
them \nr Alnimed anil Aminnila have been 
convicted under sec. :)2.3, I. 1’. C., and 
sentenced to fifteen days’ rigorous im- 
])risonment and Faizulla under sec. ;124, 

I. P. C. and sentenced to one month’s 
rigorous irnpiisonment. The rule was 
issued on three ground.s. The first re- 
lates lo the conviction under sec. 147, I. 
P. C. The learned Judge (?) djjew up a' 
charge in which the common object of the 
unlawful assembly was stated to be to ' 
assault Akamuddin and Mukhleantav' 
Bahaman. In his judgment he finds that; 
three of the accused persons did assaitlt 
Akamuddin and Mnkhleswar. As to the’ 
other three, that is, Maninilla, Mohabbaf, 
All and Kasim Ali, he says : “ there; is'- 
no positive evidence on the record thfttP; 
they took any serious part in the tnarpiU 
or caused injury to any ^rson, althsou^;' 

I am perfectly satisfied ‘that tSey; 
with the other three ftceue^ ' 
away tha cattle of ■ th& 
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common object witli that of the other 
accused persons.’* Clearly, there is a 
difference between the common object 
mentioned and the common object he linds 
in the case of these three persons. If the 
common object of Faizulla, Nur Ahamed 
and Aminiilla was to beat Akamuddin, 
fben there were not five persons that 
shared in the common object and the in- 
{>rrcdient of an offence under sec. 117, T. 

C. is wanting. It is a great pi^y that 
so many IMagistralcs when dealing witli 
ciiarges under sec, 1.47, I. P. {\ are care- 
less in sotting out the common object and 
in directing their attention to whether 
that particular c.orninon oljjcct is proved 
or not. On this ground, tlio coiiYiclion 
under .seii. 147, 1. P. C. against all the 
I’etiiioners nmat fail. 

Tlic learn(?d Magistrate concedes that 
the additional senleiices passt‘d und*‘r secs. 

and 3'21, T. P, on iliroo of the 
Petitioners cannot stand with the. sen- 
tence under sec. 117, 1“ V. (\ With the 
conviction and scnleiK^o jmder set^ 117, T. 
P removed, it becomes a fjuestioti 
w'hetlicr on the lltiial ground cotiiic- 
tion of hurt should be allow'od to stand. 
1 find tltat the complainant j)iil in a peti- 
tion on tltc nth of August last saying tliat 
he did not wisli to go on wilh the case. 
So far as the cdiai’ge against Nur Ahamed 
and AminuMa is concerned, lie iiad an 
absolute right to coinproiuise the case on 
fhe charge of simple hint. In the case of 
Faizulla, the complainant had no such 
absolute right : bis po\ver to compound 
w^as subject to the Magistrate’s approval. 
But, in this case, the learned l\ragistrate 
did not say anything about wdiether he 
approved or not. He simply says that lie 
heard the Court Tnspeidor. It is a great 
pity wlien parties wdio are ai)parently 
nearly related to one another succeed in 
patching up •their quarrels, that the 
Mag&trate should not do ^vhat he can to 
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'restore peace and good will, 1 ihink the 
I'efitionors Nur Ahamed and Amimdb 
should !)e ac<jiiitted of the charge under 
sec. 3'23, L P. C., on fhc ground ihu: Uje 
complainant did not w ish proceed any 
further against them, so far as 

h’aiznila. is concerned, laking inio (a)n- 
siderafion ihai lie has already undergone 
.some days* rigorous imprisonment and 
the eomplainanf did lud wish io ])n)oeed 
against him eith(»r, 1 think in Iiis (*ase l(»o 
I lie conviction and s(Mdcnce nndt*r sec, 
324, I, P. C. should be set aside, ’riic 
result is tliat fhe rule is made absolule and 
fhe convict ions and scidcnces passed on 
fhe Petitioners arc set aside. 

J. N. B. liifh' mtvfc ahiiidufc. 

[PRIVY COUNCILJ 

[Appeal fkom Madkas.J 
Lord Buokmastjsr, ' 

liORD Dunedin. Sri Vidya V AUUTni 

Lord Suaw. Thirtha SwAMioALf 

Mr. Ameer Alj. AppellanL 

1921, r. 

Hoard, 18 and Balusami Ayyak and 

21, February. or.s., Respondents. 
Judgment, July. ^ 

Indifta Li.aittftion Act ( f X of Arf-^. f i.)., 

SCO. lO^Pcrniauf^at (co.sf‘ ln{ Mofinttf of Afutt 
without iieccsa it//— Lessee »/ (ojf/aircs UlOkh/j mh'fcse 
possession after cw'’/ re //nfrs — Shebait or rmitvvalli, 
if ‘ tntslee —Lryal /n.nvers o f Mohant and s'iiiftd- 
aiiaahin — A/)/ilieailon of rntes of /'na/Ush i(fw h>j 
analog// in such casc.s coudenuted. 

XffUirr nnthr iUc IJindii lair imr in Htf' 
Mahonndan sijsfdn in ijnij propfihf 
" convnjcd " io a slndjait or a midwalh, 
in flit' rUifc (d n ilvdirninm . \or miff 
properly ccnicd in linn : irhnlrcn' pro- 
pvity he ludds for lln idol or lUc inttiiin 
Lion he holds as uunnujer irith cerltiin 
benejieial inlercsi regnlnled by custom 
and usaye. The shebait or fhe, umlwalli 
is not It ' Irnslec" ns nndersiood m the 
^nylish syslem Lhongh n >iny specific 

68 
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properly is specifically entrusted to such 
d person for spccifi^o purposes, he might 
be regarded as irustec with regard to that 
property. 

Where the head of a Mutt gave a 
permanent lease of property tvhich had 
been granted for the general purposes of 
the Mult and no necessity for the alien- 
at ion was established : 

TTold — That Art. 134 of the Liniitatiou 
'Act which is controlled by sec. 10 of the 
'Act did not apply to the case as the pro- 
perty in (luestion was not properly speci- 
ficalhf '' oo\weyc(V' to the Matathipaihe 
in trust.'’ Also, that the rent reserved in 
the lease was not valuable considera- 
tion'' within the meaning of the artiede. 

Hold, fmihev-— Thai as, according to 
the well-settled laic of India, a Mohanl is 
ineompeteni to create any interest in re- 
spect of Mutt properly lo oidurc beyond 
his life, the possession of the lessee did 
not become adverse within the meaning 
of Art. lit of the himitation Act until 
he died, and the acceptance of rent by his 
successor being properly referable only to 
a new tenatiey created by himself, which 
it. was within his power to eonlinue during 
his life, the pi}Ssession of ilir lessees did- 
not become adverse again unlit his death. 

, The legal position of Mohanis, sliebaits. 
sajjadanufcihins and niiitwallU discussed. 
Ordinarily spcalcing, the .sujjadanashin 
has a larger right in the surplus income 
than a inutwalli, for so long as he does not 
spend it in iviehed living or in objects 
wholly alien to his office he, like Ike 
Mohanl of a Hindu Mutt, has full potcer 
of disposition over it. 

This was an appeal from a judgment 
aii^ decree, dated the 19th October 
wfuch 'substantially reversed a judgment 
and decree, dated the 29th October 1914, 
of the temporary Subordinate Judge of 
Eainnad. 


The sole question on the present ap- 
peal w^as whether the Plaintiff-Kespon- 
dent, Balusami Ayyar, was entitled to a 
declaration that he was the permanent 
lessee of the agricultural land in dispute. 
The High Court answered it in the affirm- 
ative, and the Subordinate Judge in tlie 
negative. 

The inateriai facts which gave rise to 
the litigation were as follows : --By a 
deed, dated the ITth ]\rarch 1801, Sri 
Vidya Srinivasatboerlha Swamigal, wdio 
was the head of a ]\rul( called Sri Vyasa- 
raya, and, as such, the predecessov-in-title 
of the Appellant, granted a. permanent 
lease of tlie land in dispute at a fixed rent 
to Venkitaraya Chai iar, Pla in tiff No. 2. 
Tlie land was tlie endowed property of the 
deify Sri (jopalakrishnaswaini worsliipped 
in tlie said Mult. lessor put the 

lessee in ])Oss(*ssion of the land in terms 
of the grant, an<l icceived the rent as 
agreed. 

On the 27tli September 1902, the lessee 
sub-let the land (o Venkitasami iS'aicker, 
Defendant No. 1, for .10 years commenc- 
ing from tljc 1st of October 1902. for the 
aggregate rent of Es. l,3ir> paid in ewsh. 
The sub-lessee, /.c., Iiofendanl No. 1, 
was then let. into |)ossossit)n of the land 
wliieb l>j^ covenanted to iv.sl(a*c lo his 
lessor after the expiration of tlie term of 
the lease, i.e., the '10th September 191*2. 
The sub-lessor was to pay [he annual 
rent reserved hv the permanent lease, 
and the sub-lessee was to pay the muni- 
cipal tax and quit rent, etc*. The sub- 
lease was in the name of the Defendant 
No. 1, but it was for tlie benefit of De- 
fendant No. 2 as well. 

.By a sale-deed, dated tiie 2ttli bVbrU' 
ary 1905, the original lessee Venkitaraya 
Chai'iar (Plaintiff No. 2) and his son 
Venkitanarayasimha Chariar, (Plaintiff 
No. 3) conveyed all their* right and in- 
terest in the land in dispute to Balusami 
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-\yyar (Plaintiff No. 1), for the mm of 
Ks. 4,475. The “title deeds. one 
perpetual lease-deed executed on 17lh 
Afaich IShl, l)y the said Vidya Srinivasa- 
llu^ertlia Swamigal, the receipts showing 
the. ]nyyrnents of (he amount of lease, one 
counter-part lease-deed obtained on 27th 
September .1902, execaited by the lessee 
Venkitasauii Naicker and one agree- 
ment obtained executed by ihe same per- 
son on the 29th idem, ” wore duly deli- 
sored to the vendee, 

Ttie head of the said Mutt, Sri Vidya 
Srinivasatheertha Swainigal, died shortly 
alter granting the pennauent lease of 
1891, and was succeeded hv Vidya 
Samudra, who licld the office for over 12 
years. Oji the deaili of Vidya Samudra, 
Defendant No. 26, Sriinath Sri Vidya 
Hatnakara Thirtha Svvamigal, l)ecame 
head of Mult in 1906. The endow'cd 
properties of the Mutt were actually 
managed ))y the (lovernmerii of Mysore 
on behalf of, and as agent of, the head of 
the Mutt. The Mysore (lovertunent ad- 
ministered the trust estate l)y its Mtizarai 
Department, which received the rent of 
the perpetual lease from Plaintiff No. 1 
up to J910. 

The Mysore (Jovernment ap{)ointed one 
Eaghavendra Eao to look a t ier the land 
in dispute, and he for the first, time put 
forward tlie plea that the land in dispute 
being endowed property, the. head of the 
Mntt was not competent to grant a pru- 
petual lease thereof without legal neces- 
sity which did not exist, and that the 
permanent lease was not binding on 
Vidya Kalnakara Thirtha Swarnigal, De- 
fendant No. 26, the head of the Mutt in 
1910. In other words he refused to re- 
cognise the peri>etual lease of 1891 in 
favour of the Plaintiffs, and actually 
execaited a lease of the land in dispute on 
the 28th November 1911, in favour of 
Defendant No. I, Venkitaaami Naicker, 


and Defendant No, 2, Sankaraliugom 
Pillai, who were as ah'eady stated the snb- 
tessees of the llaiutiffs. It was a lease 
for 17 years from the 28th November 1911 , 
till the 28lh November 192«S, at ilie. rent 
of Rs, 130 per year> '^I’hc suh-lciivse which 
the Defendants Nos, 1 and 2 had taken 
from the Plaintiffs was still running on 
the 28th Noveinl)er .1.911, 

The Plaintiff' No. 1 com|)lained ar»d 
sent a registered letter to Defendant 
No. 1, who ill his reply of ihe 28fh Janu- 
ary 1912, re]>udiated the 1‘lainliff’s title to 
the land in dispute and contended thiiL 
the perpetual lease of 1891 w'as invalid and 
inoperative, and that lie was not tlie sub- 
tenant of the Plaintiff’s but the lessee of 
the head of Mult, t.o., Defendant No. 26, 
under the document of the 28fch November 
JOII. The .PlaiulUfM thereupon institut- 
ed the present suit on the Titli Marcli 1913. 
In their plaint the Plaintiffs set forth tho 
facts mentioned above. The real claim- 
ant was l^laiutiff No. L, who claimed the 
right of a perniaiient l(‘ssee. 

The priucijial Defendants were No». I 
and 2 and No. 26, those numbered 3 to 
25 are covered by Defendiints Nos. 1 and 
2. Defendant No. 26 was the lieadof the 
Mutt and ou his deatJi the present Appel- 
lant had been substituted in his place. It 
was pleaded on his behalf that the perma- 
nent lease of the endowed land was invalid 
and w^a.s not binding oti him ; that eacb’suc- 
ceeding head of tlie jVlutt w^as entitled to 
disregard llie permanent lea.se and to deal 
witli the land in dispute according to law', 
and that the Plaintiff No, 1 w^as not a 
permanent lessee by prescription or other- 
wise. 

Defendants Nos. 1 and 2 were the sub- 
lessees of the Plaintiffs under tlie lease, 
dated Ihe 27th September 1902, for lO 
years, and they are also the It?!ssees of De- 
fendant No. 26 under the lease, dated the 
28th November J911 , for 17 years. These 
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two I)cfVii(lMnis filed separate written 
sfcatemenls (Icriying the rlaiin of the 
J'laiiif iJls. Defendant No, I also pleaded 
thal I he jKa niancnt lease of 1891 was in- 
valid ; that Plaintiff No. J was not a piir- 
ehaser for value, and that the Plaintiff was 
jieilher entitled to possession of the land 
nor to a declarat ion that he was a perma- 
nent lessee theretff. 

The following issues wete framed on 
the pleadings : — 

(I.) Whether the permanent lease of 
the suit properly of 1891 hy Sri Vidyu 
Theertha Hwomigal in favour of the second 
Plaintiff is Nalid and birjding on the ‘ifith 
Hefendanl ? 

(‘2) Whether the first Plaintiff has ac- 
quired hy adverse possession a valid title 
to the suit properly as against the ‘^fith 
Jlefendanl ? 

Whether the first Plaintiff’s pur- 
chase is bond fu\c and supported hy con- 
siderai ion? 

(4) Whether any and which of the De- 
fendants is estopped from questioning 
the Plaintiffs' title? 

(r>) Whetlier the lease for 17 years of 
Defendant Nos. 1 and 2 from the 26th 
Defendant, is legal atul valid and binding 
on the fir.st IMa intiff? 

(6) Whether the second Defendant had 
a joint ifitejest with the first Defendant 
in the lease, dated the 27th September 
1902? 

(Oa) W'liether the IMaint ill's Nos, 2 and 
^ are necessary parlies, and tlie suit is not 
had for mis-jpinder of parties and causes 
of action? 

(6b) Whether the first Plaintiff is ea- 
title<l to the benefit of the agreement, 
dated 29th Weptomber 1902 between the 
second Plaintiff and the first Defendant 
and ixhether the agreement is enfoixeable 
in law? 

(7) Whether the first Plaintiff is en- 
titled to anv and what damage's cdaimed in 


the plaiiil and from Avhich of tlie Defend- 
ants ?*’ 

After recording and examining evi- 
dence, oral and docnraentarj-, the tem- 
porary Subordinate .Judge of Ttamnad 
delivered judgment on tbe 29111 October 
Iflld. He found the first, second, fourth, 
sixth and seventh Jb) issues in tlie nega- 
tive, and the third, fifth, and a part of the 
seventh issues in (he afilirmative. Ife held 
that the said permanent lease was invalid 
and not binding on the head of the Mult, 
and that althongh 1‘laintifl.’ No. 1 was a 
purchaser for value, he did not possess the 
right of a permanent lessee in ilie land by 
prescription or estoppid or in any otlior 
wav. He concluded his finding thus;-- 

“ Thus il is clear that while the head 
of the Mutt has absolute control over the 
income of the Afutt properties, he has no 
right to alienate any property of the Mnti 
HO as to bind his successor. Then the 
permanent lease granted by Srinivasa 
Theertha under h'x. A to second Main! iff 
<H)uld not he held to he binding on his 
successors. I’he '26(11 J')efendant became 
head of the Afutt only in 1006 as ad- 
mitted hy Plaintiffs’ witnesses. The so- 
called adverse [lossession by first Plaintiff 
must commence only from 1906 as against 
the present Iiead. Admittedly, the first 
Plaintiff- has had no possession at all, ever 
since he took Kx. E from second Plaintiff 
as first Defendant has been enjoying the 
plaint property under a lease from the 
second Defendant since date of Ex. D 
and DI. It is also clear from the evidence 
of the second Plaintiff as the Plaintiffs’ 
first witness. It is thus clear that first 
Plaintiff has not perfected his title by ad- 
verse pos.session for over 12 years as against 
tlie pre.sent head of the Afuit. the 26th 
Defendant.” 

I’he learned Subordinate Judge never- 
theless held that Plaintiff No. 1 was en- 
titled to recover the munVipal tax and 
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quit rent which he hn<l paid on behalf of 
Defendant No. 1, as w el] as dama^fes from 
Defendant No. 1 for noi delivering cocoa- 
nut kcelhu, etc., in accordance with the 
lerins of the sub-lease for Ri:^ vears from 
1007 to 1012. 

The result was that he made a decree 

that the first Plaint ill do j ecover from 
the first Defendant Hs. llfi-Ofi in respect 
of quit-rent, etc?., and cocoauuts, etc., 
claimed in the plaint, and that ihe Plain- 
tiffs’ suit in all othej- rc'spects be, and the 
same hereby is dismissed , and this ('otirl 
doth further order and decree^ iliai the 
Plaintiffs do bear their costs and tlial the 
first IMainliff do ])ay tlie Defendants* 
costs.” 

Prom the said decree the Plaintiffs ap- 
pealed to ihe High (’ourt of Judieatuie at 
^^adras, and Defendant No. I tiled cross- 
objections which were not pressed at the 
hearing of the apj)eal. The High (‘ourl 
delivered judgment on the lOlli October 
I0l(». It recorded (hat “ tlie main (‘onlen- 
tions on behalf of first Plaintiff are (D that 
the permanent bsiso was binding on the 
grantor and his successors, (2) thai a valid 
title had been acquired under the pro\ isions 
of the Limitation Act, and <3) thai the De- 
fendants were estopped from denyijig the 
first Plaintiff’s title. The findings of the 
learned Subordinate Judge are againsjl the 
Plaintiffs-Appellants on all tliree points. ' 

The High (’oiirt rejected the first, and 
upheld the second contemion of the Plain- 
tiff. Jn the course of his judgment Mr. 
Justice Burn (Sadasiva Avvar, J., con- 
curringl said as follows 

“ In the present case T entertain no 
doubt that it was the intention of tlie 
grantor to create a permanent lease and 
that second Plaintiff intended to take and 
did take the lease as a jierrnanent one. 
His subsequent dealings with the propert\ 
siipport this view’. The grantor died a few 
months after the* execution of Ex. A. 
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Ditrinff the H years that liis successor lield 
officethe second Plaintiff continued to liold 
on the terms of the lease-deed. I wotihl 
respeottnlly follow the view enuncialed hv 
Mookerjee, J., in the ease referred to and 
hold (hat the second Plaintiff perfected his 
title to a t>erruauent lease us more than 
1*2 years elaps('d since the grant. The 
lessor intended to {{rant, and the lessu'c in- 
tended to acquire, an interest gj’oafei' than 
the transleror was competent to alienate 
and all the re<inirenienls of Art. 1.'14 of the 
JAmitiitioii .\ct, No. 1\ of lOOH have he..*n 
complied with. 

“ The above finding is siiflicienf for dis- 
po.sal of the appeal, and it is therefore un- 
necessary to consider the <iueslioii of 
estoppel, nhicli is raiseil bv the Apjiel- 
lants 

In tlie result, I think the appeal 
should be allowed and fusi Plaint ill' given 
a decree for possession of the iiroperl y and 
a declaration that he is a permanent 
lessee. He will also bo enfificd to niesni; 
profits from first Odobor ItlPi till delivery. 
These profits will be recovorahle from De- 
fendants Nos. 1 and 2 and will he delcr- 
niined by the lower Court and emhodieil in 
a. supplemental decree. .TIa\iiig regard to 
the uncertainty of the law in this JVesi- 
dency prior to tlie judgment of the l*rivy 
Conncil, 1 think the partie.s slioulol bear 
their own costs in both Courts.” 

The High Court made a decree accord-' 
ingly, and from tliat decree Ihe present 
Appellant alone has apfieale-d to flis 
AJajesty in Council. 

Afr. Clausoii, h. 0. (with'ilfr. Ken- 
tcorthy Broten) for the Appellant. — Head 
Art. 134, Sell. I of Limitation Act of 1908 ; 
also Art. 144 and referred to Bam Parknah 
V. Anand Dan (I) and Kailasam Pillai v. 
Nataraja Thambirati (i), a Full Bench case 

(I) L. B. 43 I. A. 73! B. C. I. L. B. 48 Cal, 
707 j 20 0, W. N. 802 (1916), 

(4) I. h, R 33 Ma4. 260 (P. B.) (1909}. 
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of I he M^ulras Hij^h Court. A furllier sta^e 
in the same case came l)efore the Madras 
Court Oil rdh Hecember HUfi 
[olffr ;w :\r!ul. T;. J. ^> 78 ] after h 
jia<l I’eferred bach to I he Siilxirdi- 

ti:i(e Judge for fuKlings. It came on ap- 
pc^al before the Board wliicli delivered 
judgment here on 7 th June 10*20 [Natdraja 
Thambiran v. Kailasam Pillai ( 2 dC]. The 
head of tlie Mutt was not a Irustee of the 
endowment, /fum Pnrhtfih Dati \\ Anand 
Das (I), 

(■an pro}>erty forming pait of an endow- 
ment be said to be part of a trust? Art. 
does not apply, Kailasam v. Nalaraja (4), 
Full liencli deals exhaustively with the law 
on this .subject. 

[fioan Diinrdin. 4'he question ]iut 
there is “ Is he a trustee or a life tenant?” 
And the answer of the I'’ull Bench is (hai 
lie is neither.] 

Statute of fjimitation does not apply. 
M iithusarninr v. Srn^methanithi HOt is 
a case which decides that alienation of head 
of !\Iutt is similar to that of a widow, 
Permanent h^ase is outside the powei*.s of 
the head of a Mutt. He is not strictly a 
trustee, 

Mr, L, Drdnnjthrr, l\ , C, (with 3/r. 
S'arastnham) for the Bespondents. — The 
question is vvhal is the nature of tliis parti- 
cular grant, ''riiose are inams (free of 
revenue) lands given to the ^futt, The 
person is a trustt^e and there can be no 
doubt of this, wlien one looks at the settle- 
iiieiit register. Tlio trustee is a Mohant, 
and the grant was for certain specific pur- 
poses. I'hen does he fall under sec. 134? 
This article has lieen applied by every 
High Court and by this Board. See 

( 1 ) L. R. 43 I. A. 73 : a. c. 1 . L. R. 43 Cal. 

707 ; 20 C. W. N. 802 ( 1916 ), 

( 4 ) T. L. B. 33 Mad. 265 (F, B., ( 1909 ), 

(10) T. 1i. R. 38 Mad, 366 (1913). 

( 24 ) T. L. R. 44 Mad. 283 : 8 . c. 25 0 , W, N- 
145 (P, 0 .) ( 1920 ). 
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Abluram GoswomVs case (7.> and Iswar 
Shyam Chayid Jiii v. Uaai Kaiii Ghosh 
C25), also in Dattrujiri v. Dalfahaya (14) 
by Jenkins, G. J. 

[Lord BL'CKMastkr.— Ts lliere any 
boneliciary who could challenge this within 
the perio(i?j 

Yes, under sec. 9*2 of the Civil t'rocedure 
Code, the Advocated leneral or any two 
worsliipjxirs with his leave. Act X\ of 
1863. 

'File only difference Ijctwoen Datlayin v. 
DatUiiraya (14,) and this case i.s in llie 
nature of the alienation. Nihaony v 
Jiujabandhu (10) and Drhari Lall v. 
Mahamniad Mtiilahi (17). 

Imim Hogister in Inam Rules (Snbdivi- 
sional Oflicev of Board of Revemie in 1860) 
r. 3, el. J. This inaan was one for chnri* 
table or religious purposes. 

\Mr, Claason. - body is situated in 
Mysore.] 

But the propertv is in Madras. 

[Lord Shaw. — You liave to go, us it 
were, to the home i>f the trust. 44ns is in 
Mysore.] 

[Lord BucKiNrASTKH.— If a piece of 
English land is subject to a Scotch trust, a 
suit would lie here, but the law ajiplicable 
would be Scotch law. ] 

Either liuiitaticm runs from th(' 
beginning or from the aticession of tlie next 
trustee or the Statute of rjimitation could 
never apply ; Prosunno Knmari v. GoUth 
Chand (*20); Kailasam Pillai v. Kata- 
raja Thamhiran (4) was a reconsideration 
of Vidyapnrna Strcitni v. Vidyaaidhi 

( 4 ) T. L. R. 33 Mad. 265 (F. B.) ( 1909 ). 

( 7 ) L. B. 36 I. A. 148 : s. c. 1 . L. R. 30 C«). 

1003 * 14 0 . W. N. 1 ( 1009 *. 

(141 I. L. R. 27 Rom. 363 (1902). 

(17) T. L. R. 20 All. 482 (1898). 

( 10 ) I. £i. R. 23 Cal. 536 ( 1896 ). 

( 20 } L. B. 2 I. A. 145 ( 1875 ). 

( 26 ) L. R. 38 1 . A. 76 : 8 . c. I. L. R. 38 Cal. 

626; 16 C.W,¥r. 417(1911). 
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Sicami (*]). In Vidyapiirna sSirami v 
Vidyauidhi Swami (3), the question 
was wlictlier a Mohant woxild cease to 
be a Mohaht if he became a lunatic, 
KdHasam Pillai v. Nataraja Thambiran (4) 
lays down each Muft must be considered 
on its own merits. 

fijouo Donudin. — R efers to Nilmoiuj 
Sii)(jh V. Jagahandhii Boy (1.9) and Kaila- 
AY//H Pillai V. Nalaraja Thambiran (1).] 

PuhariLallv. Mahammad ^[nlfaki 

Bamcswar Malia v. i>ri Sri Jiu Thakur 

Art. 131 applies, if not, tlion Art. 
L I { applies. 

Mr. Clanson, in reply. " b'irst tJiis is not 
a. <*asc wliero the properly is vested on a 
strict trust. Subordinate Judge and High 
Court find this. 

i'LORD Sha\v.---Su 1I there \Nas an uc- 
couniabilitv under tlio Act of JRtW. j 

3.3^0 position is analogous to that of a 
oorporution sale. Any alienation is good 
as against liiin if in excess of his powers 
but not against hi.s successor. Nataraja 
L'hamhiran v. Kailasam Pillai (iH). 

In tlio case of properties like iliib no 
Statute of LiTriitations a|)plies. Art. 131 
does not apply as tliis doef> not fall under 
eitJier of the catogorie-s in that .section. 
Ilierc is no cast ni qui trust. Adverse pos- 
session runs again.st each lrust(?e in 1tirn 
as lio becomes the bead of the ^futt, but 
Uie. next one is not affected by this. 

See sec. *28 of the Limitation Act, Ad- 
verse ])osse.ssioa began to run against me 
only from the date wlien I became the head 
of the Mutt. 

Idiore is no adverse j>os8essi()n as each 
Afobant acce])ts the lease and gives a fresh 

(3) I. li. R. 27 Mad. 435 (190 4>, 

(4) I. L. K. 33 Mad. 266 at p. £84 (F. &.) 

(1909). 

(17) I. L. R. 20 Alt. 4«2 (1898\ 

(19) I. L. B. 23 Cal. 536 (1896). 

(24) I. L. B. 44 283 : 8. c, 26 0. W. N. 

145 (P, C.) (1920). 

(26) T. L. R. 43 Cal. 34 (1915). 
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lease, a.s it were, although, each such lease 
is invalid. Each Mohant may be, consi- 
dered to gi\^, a fresh lease by continuing 
the tenant in possession, but the least', is 
good as against every Molinnt wlio reeeiw^s 
rent and allows him in possession. 
When you come to a limited owner likci 
this, the lease, may bo good as against him 
but not against his succesHor. Muihu- 
samiar \\ Srecmethaniihi ( 10 ). The head 
of a Mull is not a trust oe within Art. 131. 
This was <lecided in Kailasam Pillai v. 
Nataraja Thambiran ( 1 ) and affirmed lierc 
on appeal. 

Narayan v. Shri UumrhaHdra HO) 
went on the sn|)position tliat I ho original 
le.R.scft was not a truslcc Ip. 378 bottom). 
Dattayiri v. DatUilraya (M) proceeded on 
the assumption tliai llie property (307) 
was never trust property, '' Shvhait"' is 
only an otHcer or manager. 

See Abhintm (loswami\\' case ( 7 ), Isicar 
Shyam. (Jhand Jin v. Bam Kant Ghosli 
t25) and Mulhnsamifn Srrcmdhanilhi 
( 10 ) is exactly similar to the (*asc of three 
tenuiils for life llic first of whom grants a, 
lease and the others acc<^pt it. Miller, J.'s 
.judgment at 361. 

This case proceeds on tiie analogy of a 
lease by a Hindu A\iduw. Tlio lease is 
voidable and not void. 

Art. 134 does not apply bcrau.se there is 
no special (rust. Knilasa^n Pillai v. Nata- 
raja Thambkan ( 1 ). 

The endowment was made more IhaJi 
200 years ago and fliere wag 11(4 idui of 
creating a trust. 

Adverse j)oiB.scssi<jn caimot be establislie^l 

(4) r. L. R. 3.3 Mad. 2^5 (F. R.) (1909). 

(7) I*. B. 36 I. A. 143 : 8. c. I. L. R. 36 Cal. 

1003* 14C. W, N. 1 (1909), 

(10) I. L. R. 38 Mad. 356 (1913). 

(14) I. L. E. 27 Bom. S63 (1902). 

(16) I. L. R. 27 Bom. 373 (1903). 

(26) L. B. 38 I. A. 76 : 8. c. I. L. B. 38 Cal. 

626 ; 10 C. W. N. 417 (1911), 
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and IcHRou does not olaim tlrat tay clieol 
ever accepted him as the tenant. 

.1/r. DcOVti^tfcsr.— Mitra’s Xiimitalion, 
Vol. r, pp. 160 and'JGl. States this as 
settled law in India : you can claim to 
be a permaneni tenant and set up adverse 
possession as such. 

ILord Shaw.-— I want to hear you on 
the iMO cases in 27 Bombay.] 

Afr, i)c 6’ rui// her.— Kef ers to Afcirayan 
V. Shri Iiumehan4ra (16). A itermaneat 
lease granted by a Moluint has always 
been treated as void and not as void- 
able except perhaps m Mtithnsamiar 
V. Sreemethanithi (lOt In every single 
case, the Board has treated a permanent 
lease by a Mohaut as void. 

In both cases in 27 Bombay the propel tv 
was given to the Mutt and in both cases 
the Itfohant has been treated as a trustee. 
(Bee 27 Bombay, top of p. tl67t. 

Their liOKOSiiieb' .JiDiiHiaNT was deli- 
\ercd by 

Mu. AnuiiK AIjI. 'Ibe suit that has 
given rise to this apiieul relates to certain 
lands lying in the town ot Madura iu the 
'Madras Presidency wbicli admittedly be- 
long to an old Mutt (Math) situated wilbiii 
the*' Mysore Slate. 'L’be origin, develop- 
ment, and raifion d rlrr of these Mutts 
have been discussed in a number of cases 
decided in the Madias High Court to some 
of which their liordships prt^ose to refer 
in the course of this judgment. Iu tlieir 
general characteristics they are almost 
identical with sunilar institutions in 
Northern India and in the Bombay Presi- 
dency. The heads of these foundations 
bear different des^natfeins iu respect of 
the rights and incidents attached to the 
ojSfejB ; the difference arises from the cus- 
toms and usages of eiSjh institution. The 
superior of this particular Mutt has been 
, ao> i, ii. R. «8 Maa. 8M imsii. 

116} I, Ih B, tl'tom. 919 11909}. 


p. Balusami ArtA^ ' 

cailled in these proceedings Matathipaibe 
and sometimes Brndarn Saniiadbi, wbieb 
their Lordships nn^rstand connote the 
same idea of headship. At the time this 
action was brought, the 26th Defendant 
held the office of Mutatbipathe. He has 
since died and the present Appellant is the 
bead of the institution. In 1891 one 
Srinivasa was the Matathipathe and he on 
the 17th March of that year granted to 
the 2nd Plaintiff, a near relative, a perata- 
nent lease of the lauds in suit, on a small 
quit rent of Us. 24 a year. Shortly after 
the grant ol the lease Srinivasa died, and 
was succeeded bv one Samudra, who held 
the office until 15)00. On his death the 
now deceased Detendant No. *26 became 
the bead, lu 1902 the 2nd Plaintiff sub- 
leased the lands to the Isi and 2nd Defend- 
ants for a period of ten years. 

Since 1905 the Mutt has been muter the 
inauagemeui ot the Mysore State under a 
power of attorney, executed at first by the 
Matathipathe Saimulra and atterwards by 
his successor; in favour of the Dew an and 
his successors Jn office. About the same 
time the 2ud I’laiiiliff conjointly with bis 
son (tlie Old Plaintiff) assigned their right 
and interest in the lands in suit to the Isl 
JMuinliff. It IS m evidence and, so far as 
appears from the judgments of the two 
Oourts iu India, does not appear to tJo wn- 
tradicted, that it was only in 1908 that the 
representative of the Dewan acting under 
the power granted by the Matathipathe 
became aware of the transaction of 1891 
under w’hich the Plaintiffs claim title. 
The sub-lease created iu 190*2 by tlie 2nd 
Plaintiff in favour ot the Ist and 2nd De- 
fendants was to have expired in 1912. 
But before its expiry they obtained a lease 
for 17 years from the rapresentative Of ihe 
Dewan. They are now in possesion Of 
the lands in suit undex this The' 

Plaintiffs are and wefe at' the tinte they 
brought their suit on the iMfardb' 1918, 
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in the Court of the, Buboi^disat6 .Jd%e of 
Manure, admittedly oat of ' possession. 
The present action is for declaration trf 
title and for ejectment and possession, 
principally directed ‘iagiUnst tliie Matathi- 
pathe as the head of the Mutt and the Ist 
and 2nd Defendants lessees hoIdin#{ jiosr 
sessions under him. The other Defend-; 
ants have been joined as parties apparently 
in consequence of certain richts they 
possess or exercise under those Defendants. 

The Plaintiffs base their title on two 
grounds s Firstly, that the permanent 
lease under which they claim was created 
under circumstances that would bind not 
only the grantor but all his successors ; 
and secondly, that even if Ihe lease was 
not valid they had acquired a title under 
the Statute of Tiimitation by adverse pos- 
session for over twelve years from the 
date of the grant. 

Their case throughoul has been ihat 
Srinivasa was a “ trustee’' and that all 
his successors are “ trustees,” that the 
lands were granted on a ” specific ” trust , 
and that consequently under Art. 134 of 
the 1st schedule of the Indian Tdraitation 
Act (IX of 1908) they have acquired a good 
title against the Mutt. 

The Matathipathe controverted both 
allegations. lie denied that the alienation 
by - Srinivasa was of such a character as 
wouM bind the Mutt; he further denied 
that he and his predecessors were 

trustees ” of the Mutt or that the 2nd 
jE^laintiff or his assignee had acquired any 
right to the Mutt laJids by adverse posses- 
sion. On these contentions, two points 
arose for determinatihh which are em- 
bodied in the first twb issues. The trial 
Judge after giving the substance of the 
, ^d_ Plaintiff’s evidence and of the other 
witnesses, formulates the po.sition which 
the. pleader took up. 

*‘'&t conteodSij’ .says the learned Judge, 
the.ldaint property is trust property 
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Aj^'^part for the' woiehip of the titular deity 
of the Mhttfthat the head of the Mutt is a 
trustee merely, and ihat the pennan«at 
lease to 8nd Plaintiff is an alienation of 
Mutt property and that S»th Defendant at 
this distahee of time could possibly have no 
rij^t to such isroperty. The alienation 
being ab initio void, the SSth Defendant had 
no right to plaint property as he succeeded 
only in 1906 and Ist Plaintiff had perfected 
his title by adverse possession for over 
twelve years.” 

The Subordinate Judge negatiyed this 
contention; he held upon the admissions 
of the 2nd Plaintiff that the property in 
suit was “ordinary Mutt property’” and 
was not set apart on any specific trust ; 
that the head of the Mutt was Uot a “ bare 
tru.slee,” as it was admitted that the in- 
come was at his absolute disposal and that 
“ none had a right to qtiesfion him about 
it.” 

Tie found also that the *2iul T’lainliff took 
the lease with full knowledge of the 
chameter of the eiulownietu and had learnt* 
oil enquiry that ” h<' could not wifely luir- 
chase it.” 

With regard to the question of estoppel 
arising from the alleged acceptance of rent 
by the 2Cth Defendant as the Plaintiffs 
contended, the Subordinate Judge held : — 

“ In f.aet the 1st Plaintiff never paid 
money as rent and the 26th Defendant or his 
agent never accepted payment with know- 
ledge that the payment was as rent for 
plaint property. In. these circumstances, I 
find that these Defendants are not estopped 
from denying Plaintiff's title. I find this 
issue against Plaintiffs.” 

He accordingly dismissed {he suit save 
cuffd except in respect of a money claim 
againyt the 1st and 2nd Defendants. 

■The Plahitiffs appealed to fhe High 
' (]!ourt of Madrqs, which reversed the trial 
Jake’s order and decreed the . claim. 
(The teamed Judges do not negative the 
’ ■finding of the first Court that the 2nd 
Plaintiff took the lease with notice. But 

69 
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they oonsklerod (hat the matter dSapute 
fell within Art. 134 referred to above. 
They summed up their concluaion in the 
follow hig words : “ that the lesaw intend- 
ed to grant, and the leeeee intended io ac- 
quire, an interest greater than the trans- 
feror was competent to alienate, and all 
(he reqiiinnnents of Art 131 hii\e lajcn 
complied wiflj.” 

The hndings of (lie Iciuncd .liidges on 
the issue relating to limitation and the 
acquisition of right by adveibo possession 
reijnire notice. They deal first with the 
question of justihable necessity, which they 
decide against the Plaintiffs. They say, 

there is no doubt that the liead of a Mutt 
cannot in the absence of necessity bind 
his successors in office hv a permanent 
lease at a fixed lent for all time.” And 
then add : ” Tlieio is no allegation, much 
less proof, of any such necessity. The 
first contention must be rejected.” 

They then proceed to discuss the nature 
of the endow incut in question and the 
position o( its head Tlieir finding on lhi-> 
point IS nnpoitant; tho\ sa\ as follows 

“ In connection with the bccond point a 
question arises as to the nature of the en> 
ilowincnl and the position of the head 
of the Mutt in relation to it. The exact 
terms of the original grant are not 
in evidence Tt was conceded in argument 
that the grant was made by one of the 
Naioken dynasty of Madura The case for 
the Appellants is that the endowment was 
fur a speeifio purpose, t.e , for the worship 
of Qopalakrishnaswami, who is described by 
Defendants’ ^Ist witness ae the ‘ titular duty 
of the Mut^' The evidence does not sup- 
port this contention and it has been foqnd 
against in the Lower ('unrt. A statement 
made by a local agent of the Mutt during 
the Inam Commiaaion inquiries is relied 
upon for the Appeilants. It was apparently 
nnknpported by any documentary evidence. 
The dcaoriplion of the Inam as given at the 
close of the inquiry is that it was granted 
< for the support ot Vyasaraya Hatun ’ 
(Ex, It), Oompare idso des<»i|cdi<m in Ex. 
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P. '^e evidence f<«r tiie l^efendants is that 
the income from this inropekty is not ap- 
propriated to any porticnlar purpose but 
forms part of the general funds o'f the Mutt. 
1 think the grant must be held to have been 
made for the general purposes of the Mutt.” 

Th^ thus concur with (he first Court 
that there was no ” specific trust ” which 
W.IS (he fonndafion of the Pl.iintiff’s case. 
Hut nflor examining some of the judgments 
of (heir own Couit, (hey apparently fell 
constrained to hold th.il the decision of 
(his Board In JRam Parkash Das y. Anand 
Das (1) 7iad crystallised the law on the 
subject, and definitely declared the Mohant 
to be a “trustee.” It is to be observed 
that in that case the decision leluted to 
(he office of Mohant, but iu the course of 
(heir judgment (heir Tjord&hips conceived 
it desirable to indicate inter alia wntt 
iqxm the evidence of the usages and ers- 
(oms applicable to the iubtitutioii with 
which they were dealing, and similar in- 
stitutions, were the duties and obligations 
atlached to the office of sujieiior ; and they 
used the term “tiiibtco” in a general 
souoe, as in punious dccibioiis of the 
Board, by way of a compendious expres- 
sion to convey a general coiicepfion of those 
obligations. They did not attempt to de- 
fine the term or to hold that the word in 
its specific sense is applicable to the laws 
and usages of the country. As pointed out 
by their predecessors in Grcedhari Doss v. 
Nundlissore Doss (2) “ Tlio only Ittw as 
to these lilohants and their functions and 
duties is to be found in custom and prac- 
tice, which is to be proved by testimony.” 
Generally speaking, however, the duties 
and obligations resting on the superior 
indicated in JRam Parkash Das v. Anand 
Das (1) do not seem to vary. In this 
particular institution the position of the 
Matathipathe in relation to the Mutt was 
(1) L. B. 4S I. A. ?3< a 0. I. t. B. 48 C|ri. 

’Wi 80 0. W.H.IWDM®* 

(S) It V. b A 400 4»p. 4>irftae7k 
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clearly eytablisbed by testimony and cob- 
currently found by both Courts. But ibe 
loomed Judges misapprebended tbeir 
Ijordsbips’ judgment and proceeded to bold 
that as Srinivasa who granted the perma* 
nent lease was u “ trustee,*’ his aot fell 
under Art. 134. 1 o this article tlieir IjwI- 
ships will prebcntly refer. Before doing 
so, however, they consider it necessary to 
observe that there are two systems of law 
in force in India, both self-contained and 
both wholly independent of each other, 
and wholly independent of foreign and 
outside legal conceptions. In each there 
are well-recognised rules relating to their 
religious and charitable inbtitutions. 
Vrom the year 1774 Ihc Legislature, 
British and Indian, has affirmed time after 
time the absolute enjoyment of llieii* laws 
and customs so far as they a»o not in con- 
flict with the stalutoi'v laws, In Uindus 
and Mahomirtedans. It would, m thuir 
Lordships' opinion, bo a serious inroad 
into their rights if the rules ot the Hindu 
and Mahommedan laws were to be con- 
stmed with the light of legal conceptions 
borrowed from abroad, unlusb perhaps 
where they are absolutely, so to sjreak, in 
pari materia. The vice of this method of 
omstr action by analogy is well illustj-ated 
in the case of Vidyapurna Swami v. Vidya- 
mdhi Sicami (3), where a Mohant’s posi- 
tion was attempted to be explained by 
comparing it with that of a bishojt and of 
a beneficed dergymau in England under 
the flodesiastical law. It was criticised, 
and rightly, in their Lordships’ opinion, 
in the subsequent case, which arose also 
in the Madras High Court, of Kailasam 
Pitlaiv. Nataraja Thanihiran f4). To Ibis 
judgment their LoiAsbips wdl base to re- 
fer* farther later on. 

It is also to be remembered that a 
" tinist ” in the sense in which the expres- 

(S) 1. 7>. If ST Wad. 439 (1904). 

(4) L t. R, 88 Had 969 (F B.)(t909). 
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'’nion is i^d in English -law, is unknown 
in the Hindu system, pure and simple. 
J. C. Chose, "Hindu Law,’’ p. 276. 
Hindu piety found expression in gifts to 
idols and images consecrated and inslalled 
in (('tuples, to religious institutions of 
every kind, and for all purixwes consider- 
ed meritorious in the Hindu social and 
religious system ; to Brahmins. Goswamu, 
sanyasis, etc.. When the gift was to a 
holy person, it carried with it in terms or 
by usage and custom certain obligations. 
Under the Hindu law* the imago of a deity 
of the Hindu pantheon is, us bus been 
aptly called, a “ juristic entity,” vested 
with the capacity of receiving gifts and 
bolding propel ty. Betigious institutions, 
known under different names, are ?*egarded 
as possessing the same "juristic” capa- 
city, and gifts are made to them eu nomine. 
In many cases in Southern India, especial- 
ly where the diffusion of Aryan Brah- 
manism was esbential for bringing the 
Druvidiau peoples under the religious rule 
of the Hindu system, colleges and monas- 
teries under the names of Mutt were 
founded under spiritual teachers of recog- 
nised sanctity. These men had and have 
ample discretion in tlie application of the 
funds of the institution, bui always sub- 
ject to certain obligations atKj duties, 
equally governed by custom and usage. 
When the gift is directly to an idol or a 
temple, the seisin to complete the gift is 
necessarily effected by human agency. 
Called by whatever name, be is only the 
manager and custodian of the idol or the 
institution. In alniobt every case he is 
given the right to a part of the usufruct, 
the mode of enjoyment and tlio amount 
of I ho usufruct depending again on usage 
and custom, lu no case Was the propcity 
coni eyed to or vested in him, nor is iic a 
" trustee ” m the English sense of tlie 
term, although in view of the obligations 
and duties lesting on him, lie is answer* 
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Able as a trustee in the general, seiiee for 
mal-administration. 

The conception of a trust apart from a 
gift was introduced in India with the 
estublishment of Moslem rule. And it 
is for this reason that in many documents 
of later times in parts of the country where 
hlahommedan influence has been pre- 
dominant, such as Upper India and the 
Carnatic, the expression mhf is used to 
express dedication. 

But the Mahommedan law relating to 
trusts differs fuudamentally from the Eng- 
lish law. It owes its origin to a rule laid 
down by the Prophet of Islam ; and means 
“ (he tying up of property m the owner- 
ship of God the Almighty and the devo- 
tion of the profits for tlio benefit of human 
beings.” When once it is declared that 
a particular property is wakf, or any such 
expression is used us implies wakf, or the 
tenor of the document shows, as in the 
case of Jewan Doss Suhu v. Shah Kubecr- 
uddin (5), that a dedication to pious or 
charitable puriwseH is meant, the right ot 
the todktf IS extinguished and the owner- 
sfiip is transferred to the Almighty. The 
donor may name any meritorious object as 
the recipient of the benefit. The manager 
of the wakf is the MuiwalU, the governor, 
superintendent, or cuiator. In Jewan 
Doss Sahu's case (5), (he Judicial Com- 
' luittee call liim ‘‘ procurator.’’ It relat^l 
to a KhAiiMh, a Muhomiuedan institution 
analogous in many respects to a Mutt 
where Hindu religious instruction is dis- 
pensed. The head of these KMnkhAs, 
which exist in large numbers in India, is 
called a mijAda-nashtn. He is the teacher 
of religious doctrines Hiid rules of life, and 
^e manager of the institution and the ad- 
uiiuisti'utui of Its charities, and has ih 
luuht cases. <1 larger interest in the usufrud 
than an ordinary -Mutwallt. But neither 
the sajjdd-mshtn nor the Muiwalli has any 
(6) 3 U. 1. A. SSOi 6 w. B. <P. 0.) 8 (1840). 
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right in the property belonging to the 
wakf ; the property is not vested in him and 
he is not a trustee ” in the technical 
sense. 

It was in view of this fundamental 
difference between the juridical conceptions 
on which the English law relating to trusts 
is based, and those which term the founda- 
tions of the Hindu and the Mahommedan 
systems that the Indian Legislature in 
enacting the Incliaii Trusts Act (II of 
1862) deliberately exempted from iis scope, 
the rules of law applicable to wakf, and 
Hindu religious endow’ments. Sec. I of 
that Act. after declaring when it was to 
come into force and the areas over which 
it should extend “ in the first instance,” 
lays down, ” but nothing herein contained 
affects the rules of Mahommedan law as 
to wakf, or the mutual relations of the 
members of an undivided family us deter- 
mined by any customary or personal law, 
or applies to public or private religious or 
charitable endowments . . . .” Sec. 8 
of the Act gives a definition of the word 
” trust ” in terms familiar to English 
lawyers. It says: — 

" A ' trust ’ is an obligation annexed to 
the ownership of property, and arising out 
of a confidence reposed in and accepted by 
the owher, or declared and accepted by him, 
tor the benefit of another, or of another and 
the owner; the person who reposes or de- 
clares the confidence is called the * author 
of the trust ’ ; the person who accepts the 
confidence is called the ‘ trustee * ; the per* 
sou for whose benefit the confidence is ao- 
cepted is called (jie ‘ beneficiary ’ ; the 
subject-matter of the trust is cabled ‘ trust- 
iwopert.v ’ or ‘ trust-money ’ j the ‘ beneficial 
interest ’ or ‘ interest ’ of the beneficiary is 
his right against the trusted ns owner of 
the trust-property' : and the instmment, if 
any, by which the trust is-deolar«d is oiled 
the ‘ instrument of trust.' 

In this couaecliou it may be observed 
that in the case of MuJiammad Rustam 'Ali 
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y. MushUf^ Hvsnin (6), tW dedication was 
of specific property created by an instra- 
ment called a trustee-namah.’’ Lord 
Bnckmaster, delivering the judgment of 
the Board, dealt thus with the objection 
as to the validity of the document : — 

“ It is argued,” said the noble lord, “ that 
tho ‘ trustee-namah ’ must have dealt with 
an interest in immoveable property, for 
otherwise the trustees could have no right 
to maintain tho auit ; and such an argument 
at first sight makes a strung apt^eal to 
those who are , accustomed to administer the 
English' law with regard to trustees. It 
needs, however, but a slight examination 
to show that the argument de|')euds for its 
validity upou the assumption that the 
trustees of the wal'f-mnna in the present 
ease stand in the same relation to the trust 
that trustees to whom property had been 
validly assigned would stand over here. 
Such is not the case. The n-ahf-iwina it.self 
does not pui'ixjrt to asiiign , property to 
tfustees.” 

In 1810 in the Bengal Presidency, and 
in 1817 in the Madras Presidency, the 
British Government had assumed control 
of all the public endowments atid beuefac- 
tibns, Hindu and Mahommedan, and 
placed them under the charge of the re- 
spective Boards of llevenue. In 18G3, 
under certain iufiueuces to which it is un- 
necessary to refer, the Government con- 
sidered it expedient to divest itself of the 
charge and control of these institutions, 
and to place them under the management 
of .their own respective creeds. With this 
oiqect. Act XX of 1863 was enacted ; a 
system of Committees was devised tu 
whom were transferred the powers vested 
in ' Government for the appointment of 
" mauiigers, trustees and superiuten- 
dehtl'”': i‘ules were enacted to ensure pro- 
.j^r ;tnanageinent andr to . empower the 
superior Court in the Pistrict to take cog- 
nisance of allegations of misfeasance 

(6) L n; A. 2114 c 1. C. 26 0. W. N, 122 
'(1920J. • 
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.-'the managing Authority. 'Then' 
Lordships are not giving a summary of the 
Act, but indicating only its general 
features. The Act contains no definition 
of the word “ trustee ” ; it uses indifferent- 
ly and indiscriminately the terms “ mana- 
ger, trustee or superiniendent,” clearly 
showing that the expressions were used lo 
connote one and the same idea of manage- 
ment. After the enactment of 1863, the 
Committees, to whom the endowments 
were transferred, were vested, generally 
8i)eakiug, with the same j)owera ah the 
Government had possessed before in re- 
spect of the, appointment of “ manugerij,. 
trustees or superintendents.'’ ■ 

Art. 131 of the 1st Hchediile to the 
Indian Limitation Act (IX of 1908) is in 
(Ih'sc terms :• — ‘‘To recover possession of 
immoveable property conveyed or bo- 
•lueathed in trust or mortgaged tnid after- 
\vards transferred by tho trustee or mort- 
gagee for valuable consideration,” the. 
period prescribed lor the institution of tho 
suit is twelve years ‘ ‘ from the date of 
I ransfer. ’ ’ In the old Act X V of 1877 the 
words wore ‘ ‘ purchased from the trustee 
or mortgagee. ’ ’ The alteration was made 
with the object of iJicluding permanent 
leases in ti-ansactions of the character wn- 
templated in the article. • 

Art. 134 is, as ijoiuled out in Abhiram 
G <mpami’ 8 c»s& (7), coutixilled by sec. 10 
cf'the Limitation Act, which runs thus 
“ Xoti^ithstandihgi anything heiieiobefure 
obntained, no suit against a person in whom 
property baa become vested in trust fur any 
specific purpose, or agaiust his legal repin:- 
sentAtivea or assigns (not being assigns for 
valuable consid<eratiou), for the pur]X)se of 
following in his or their hands such proi>crty, 
or the proceeds, thereof; or for an account 
of such property or proceeds, shall be barred 
by any lepgth of time.” 

Tbe language of sec.. 10 gives the (ilue 
to the meaning and applicability of Art. 

(7) L. B. 26 I. A. i S. c. 1. b. ' B. 26 Csl. 

idosi uo.vr. sr^ tueoo). 
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IS4. It deal ly sliows llmt Ibo &rl:iclc re* 
ferj» lo cases of specific trust, aud relates 
lo*proi)Ofiy conveyed in trust.” Neither 
uri(l(u- the Hindu law nor in the Mahoiu- 
ijjeilan syfitcin is any Jm)pcrl^ eon- 
ve^-ed to a shehait or a muLtvalh^ in ilic 
east* of a dedication. Nor is any projKiitv 
vested in him ; whatever propet ty he holds 
for the idol or the inatitution he holds as 
manager with certain beneficial interests 
regulated by custom and usage. Under 
the Mahommedtin law^ the moment a wakf 
is created all rights of property jiass out 
of the toakif^ and vest ju (iod Almighty. 
The curator, whether called mutwalh or 
Sajjadanashinf or by any other name, is 
mei'ely a manager, ife is ccitainly nol a 
” trustee*’ as understood in (he linglirth 
system. 

Tn Sanumntha Panda na v Scllapi 
Cheiii (8), the iiosilion of the superior in 
relation lo the properties of the Mult was 
laid down in terms whicli have an impoit- 
ant bearing on the present case. The 
learned Judg(*s sa\ there . - 

The propel iy is in fuel attached to the 
office and pasbcb by inherit aiice to uo ouc 
wliM doe« not hll ihr office If is m a 
certain scubc trust piopcily ; it is devoted to 
the niaiuteuance of the (isUblishiucni, but 
the superior has large doutiniou over it, and 
is not <accouniable for itb management nor 
for the expenditure of the incoiiic, provided 
he does not apply it to any purpose other 
than what may fairly be regarded as in 
furtherance of the objects of the institu- 
tion. Acting for the whole institatiou he 
may contract debts for purposes connected 
with his maitam^ and debts so contracted 
might bo recovered from the fnafiam property 
aud would devolve as a Uabfiity on his suc- 
cesBBOr to the extent of the absets received 
by him " 

T|io oiigin and naluie erf these Mulh* 
wer® again couRiderod nt great length in 
a ca$e which arose in Ifhe same Court in 
1886. In this case IGyana-Sambandha 
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V, Kandasami (9)], the leanied Judge 
pronounced that the head of the institutioi 
lield the under his charge, and }ti 

endowment in trust for the maintenancf 
of the Mult, for his oHn supfiort, for thui 
of his disciples, and for the jierforinanet 
of religious and other charities in coiuiec 
tion tlierowith according lo usage. An 
almost identical question came up for con- 
sideration in 1904 in Vidyapurna v. Vidya- 
nidhi (3) already referred to. In this case 
ihe learned Judges, after an elaborate exa- 
mination of English institutions which 
they conceived to be analogous lo Hindu 
Mutts, came to the conclusion that whilst 
a dharmakarta of a iemjilo who has specific 
duties to perform might be regarded as a 
trubtee, the siqierior of a Mutt is not a 
trustee but a “life-tenant.” 

I’he same question iii another form came 
up again for consideration in J909 before 
a Divisional Bench of the ^fadras High 
rouit in the case of Kailasam Pillai v. 
Nalaraja Thambiran (H. The learned 
Judges before whom the jioint arose consi- 
dered that the view taken in Vidyapurna v, 
Vidyuntdhi (ll) was in eonllici with that 
propounded in the Ivvo cailiei cases 
[Sa^nmaniha y, Sellapa (iS) and Gyanu- 
Sambandha v. Kandasami (9;) and re- 
ferred the question lo a Eull Bench. The 
reference was in these terms : “ Does the 
head of a Mull hold the properties consti- 
tuting its endowment as a life-tenant or 
as a trustee?” 

llie Officiating Chief Justice expressed 
his opinion in the following terms 

1 tbink, then, that it cannot be predi- 
cated u{ the head of a Mutt, as such, tiiai 
he holds the properties constituting its en- 
dowfiteatB as a Ufo-ieJiant or as a trusiee. 
Thjc incidents aiiachiiigf to the proper- 
ties dei>eTid in each Case upon the comii- 

(8) I. li. U. 87 MdU. 485 (19041 

(4) I. U B. 83 Maa. 865 (F. B,) (1909}. 

(8) |l74(m9). 

(9) I. n. B. 10 Mad. 875 (ISSTl* 


IS) h b. H.,8 Mad. m (1879), 
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tio^.otn vbicb ^ ih^ .or,..vlii«b 

ma^ be tofetired ficax^^ 
and weU-^stobUBb^ .oiut<(>ii| df the 

xustitutioni in reaped; iiic^^i ■ 

Mi*. Justice Wallia iii^stahti^Uy 
ia this view. , . ' : 

' Mi‘» Justice ^uHaran' Hair - po&idd 
out that in the case of these Mutte 
" Any aurpias that remains in the hands 
of the Pandaiu Sannadhi, ho is exported to 
utilise for the apiritual advancement - of . 
himself, his disciples or of the people. But 
his discretion in this matter is unfettered. 
Ho is not accountable to anyone and he is 
not houn^ to utilise the surplus. He may 
leave it to accumulate.'’ 

And he further added, “It is also true 
in hiy opinion that he is under a legal 
obligation to maintain the Mutt, to sup- 
port the disciples and to perform certain 
ceremonies which are indispensable. That 
will be only a charge on the income in his 
hands and does not show that the surplus 
is not at his disposal.” In the result, he 
was of opinion “ that in the absence of 
any evidence to the contrary, llic Pandam 
Bannadhi (iJio superior) afj snob i.s not a 
trustee, ble is not also a lifo-lenant for 
the reasons already stifed.” All three 
Judges agreed in thinking that if any 
specific property was specifically entrusted 
to the head for specific purposes he might 
be regarded a “ trnstee ” with regard to 
that property ; but that in the absence ot 
any such evidence the supemr was not a 
, trustee in respect of any part of the en- 
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]^§(>ver possession of the. leased proper tiM. 

. .^r: Justice Miller states thus the ques- 
tion for detenUination . 

“The principal question, a question 
which arisen in both the appeals, .is whe- 
ther the suit is barred , by limitation. It 
k conceded for the Appellants that the 
ledse is in excess of the powers of the 
niatathipathe, and their contention is that 
the suit is barred because limitation must 
run from the date of the alienation in 1372. 
the lease being void, or at the latest from 
the’ death of Siikgnana Nidhi' Swamiar in 
1890 .” 

Tho learned Judges lield in substance 
that there was no specific trust, that tho 
properties were given or endowed.generaUy. 
for the performance of the worship of tlw 
deities in the Mutt and other attendant 
duties and for the support of the superior . 
and his disciples ; that a lease granted by, 
him was valid for his life, and if adopts)! , 
by his successor would enure during his 
term of ofiico ; but neither the original 
alienation nor tho subsoquent adoption > 
would create a bar I'y adverse |>ossession. 

These eases deal exclusively with tbe 
position of Ibc superior of a Jifutl in rela- 
tion to its endowment. But tbcrc are 
some others respecting the powers of tho 
managers of religious institutions gene- 
rally. In Mahomed v. Oanapati (11) a 
lease was granted by the dharmaharta of 
a temple ; and the suit to recover the leased 
lands was brought by bis successor in 
office. The defence was limitation, run- 


dowment. 

. The point came up for discussion again 
in a concrete form in l9ia in Muthil- 
sdmiar v. Sreemethanithi (10), where the 
exad;, point for- decision was the question 
of .limitation. The facts which gave rise 
. hoi. the litigation were almost identical with 
■ the .prewnt case before their Lordships, 
•^vith this difference, that the suit there 
Va« bropght by thjs head of the Mutt to 

4|0i T. 4iisa.,8«0 (lam 


ning front the date of alienation. Mr. 
Justice Sheppard (Muthusami Ayyar, J. 
concuiTing) held as follows ; — 

“ In the present case, though the Plain- 
tiff may in point of time have succeeded 
the dharmdeartO’ who m>ade the alienation, 
he does not derive his title from that 
dharmakaria and is, therefore, not bound 
by his acts. Subject to the law of limita- 
tion, the succetssive holders of an office, en- 
joying for life the property attached -to it,. 

(U) I. L. B. 13 K|A 877 (1889). 
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.are at liberty to question the dkpt^ttions 
made by their predeicessors {Papai/it v. 
liomana (a). Jmial Saheb' v.” iiun/a^a 8tiMimi 
th) and Mixlho Kfiwri/ v. Tehait- Itam Chtimhr 
(iinijh (c)] and it i« equally clear that lime 
runs uffainst the successor who challenges his 
predecessor’s disposition, not from 'the date 
of the tlisposition, but from the date of the 
plsed^cessor's death, when only the successor 
became entitled to possession. According- 
ly Baman Pujaii havinK died so recently as 
1865, the Plaintiff’s suit cannot be barred 
by limitation.” 

This was followed in Sathianama 
BJiarati v. Sarmnithagi Animal (12). Tn 
this case the superior -is colled the “ ntana- 

ger.’- 

In Ghockalingam PilUii v. Mayandi 
'Chettw (13) it was con<!eded fliat “the 
manager for the time being hud no power 
to make a permanent ulienalioti of temple 
property in the nhsouco of proved neces- 
sity for the alienation, ’’ Bnt from the 
long lapse of lime Ivelween the alienation 
and the challenge of its validity, (ionpleil 
with other eireiinistanees, llie learned 
•Judges eame to the conclusion that neces- 
sity may reasonably In- inesuineJ, 

Prom the above review of the general 
law relating to Hindu and Mahommedan 
pious institutions it would primA facie fol- 
low that an alienation by a manager or 
snperier by whatever name called cannot 
be treated as the act of a “ trustee ’’ to 
Vhom property has been “ amveyed in 
trust ’’ and who by virtue thereof has, the 
capacity vested in him which is possessed 
by a “ trustee ’’ in the Pniglish law. Of 
course, a Hindu or a Mahommedan may 
*' convey in trust ’’ a specific property ^ 
’a particular individual for a sjpecific ahd 
definite purj^se, ) and place, himself ex- 
Ri^fer the English law when the 

‘ W I. Ih R. 7 Mad. Sff' »883», 
m I. b. R. 10 Rorni W (U86). 

«e) T. T/. R. » CM. 4ifl 

(laj I. ii. B. 18 )£td. iee (nm). 

118) t. li. B. ift Mad, 486 (1898). 
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person to whom Ahe legal ownership is 
firahsferr^ would befeome a trustee in the 
apecific sense of the term. 

But the Bespondents rely on three deci- 
sions of the Tn^h Courts in support’ of 
their contention that persons holding pro- 
perties generally for Hindu and Mahom- 
medan religious purposes are to fie treated 
as “ tnistees.’’ The first is a decision of 
the Bombay High Court in Dattagiri v. 
Dattatraya (14). The facta of that ca’se 
were peculiar. The Dfutt there was an 
old one and the dedication was recognised 
.and confirmed by the ATahratIa Govern- 
ment. The village was granted to a holy 
ascetic for the maintenance of a charity 
attached to the INfutt ; the governance 
went by succession to the disciples of the 
guru (the spiritual preceptor or head). 
In 1871 the village was divided between 
two disciples, Shivgiri and Sliankargiri, 
in equal moieties, and cacb held liis half 
separately from the other. In the same 
year one of them, Shankargiri, sold the 
lands in dispute to the Defimdant. In 
1807 Shankargiii obtained a Sanad from 
Government under Act IT of 1863 declar- 
ing him to be the absolute owner of his 
share. He died in August 1897, after 
appointing the Plaintiff as his successor, 
w'ho in 1898 brought an action to recover 
posseibion of the alienated lands bn the 
ground that Shankargiri had no power to 
alienate them as they were dedicated pw)- 
perty. The defence was firstly that the 
Sanad had altered the character of. the pro- 
perty, and secondly that the suit was 
barred; The lower Appellate Court found 
that the lands in shit were private alien- 
able property and that consequently the 
action was barred. The first finding was 
strongly challenged by the PlalhtifTs 
• counsel on second appeal. He qontendefi 
that as it was dedicated property itsholdi^ 
fi'om time to time ohnlfi allow the 
(14)1. 11,8. 87 Bom. 868 aK»)> : 
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GGverninent to tra»t it as private pro- 
perty." The learned Judges of the High 
Court refrained from ded^ng that point ; 
and confined their attention solelv to the 
question of limitation. They proceeded to 
deal with the case, as they evpresslv say, 
"on the hypothesis that the lands in suit 
were held by Shivgiri and Shankargiri as 
heads of the Mutt and as trustees there- 
for." On that hypothesis the conclusion 
at which they arrived was inevitable. The 
position of the head of the Mutt in rela- 
tion to its property under the Hindu law, 
custom and practice, was not considered ; 
he was simply assumed to be a trustee. 
The pith of the judgment consists in the 
following words : — " We have then here 
a suit to recover possession of immoveable 
property conveyed in trust and afterwards 
purchased from the trustee for a \ahiahle 
consideration." "Conveyed in truM " is 
hardly the right expression to applv to 
gifts of lands or other propeity tor the 
general purposes of a Hindu leligious or 
pious institution. The learned .liulges 
relied on the two decisions of the Allaha- 
bad and Calcutta High Courts to which 
their Lordships will presently refer. The 
case, however, was practically decided on 
the exposition of the law in the case of ftt. 
Afarp Magdalen, Oxford v. The AHorney^ 
General (16). With respect to it they say 
as follows 

“ In further saiq;>ort of this conclusion we 
would also refer to the already cited case of 
8t: Mary MotidaXiein, Ovford r. The Attorney- 
’frOneral (16) for though it is a decision on 
tile English statute, still it cotutains many 
txdnfts of resentiilance to the fwesent, and 
fumisbes us with the clearest exposition 
n( the law applicable to cases of this 
class. We propose to refer to that case 
in some detail, as it probably is not within 
the Kendh of most mofussil Courts in this 
Presidency." 

They set ont^|lie provisions ef secs. 2, 
(15) 6 H.L, 0.109(1867). 


24 and 26, of Will. IV o. 27, and tlieiradd 
" the section (see. 26), it will be seen, 
corresponds more or less with our ’Arlt. 
184 and 144 and sec. 10 of the Limitation 
Act." 

Speaking with respect, it seems to their 
Lordships that the distiuotioii between a 
specific trust and a trust for general pious 
or religions purposes under the Hindu and 
Mahomraedan law was overlooked, and the 
case was decided on analogies drawn f**om 
English law inapplicable in the main to 
Hindu and Mahommedan institutions. 
That case can hardly be treated as autlior- 
ity in the decision of the present contro- 
versy. 

The case of Narayan v, Shri Ilvmchan- 
dra (16) only followed the view expressed 
in Dattagiri v. Dattatraya (14). But the 
facts, when examined, show a marked 
difference in the legal position of the 
parties in the two eases. 'I’he mul- 
geni lease under which the Defend-* 
ant claimed title was granted in 1846, 
and the suit to set it aside was brought 
somewhere in 1899. Bepeuted attempts 
were made by successive managers of the 
temple to obtain enhancement of rent , but 
the suits w'ere iuiariablv withdrawn. 
There was thus cl(‘ar acquiescence on the 
part of successive innnagcrs in the*vu1idity 
of the transaction. The ease foil within 
the principle of Chockahngam Pillai v. 
Mayandi Ghettiar (13) and might w’ell 
have been decided without disturbance of 
Hindu law or usage. 

The second decisbn relied upon in sup- 
port of the Respondents’ contention is the 
case of Behari Lall v. Mohammad Mutiaki 
(17) which related to a Mahommedan 
" shrine." The origin and history of 
these " shrines ’’ or durgahs, ae they are 

(IS) I. U B. 10 Had. 496 (1896). 

(14) T. L. K. 87 Bam. 968 (1908). 

116) 1. t.'lt. 87 Bwa. A78 CMS) 

(17) T. L, B. 80 All. 488 (ISaS). 

70 ' 
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called, is described comjpendiously in the 
jud^rmejit in Pirati Bibi v, Abdul Karim 

a8) 

" The sa^adamUdn has certain spiritual 
functions to perform, He is not only a 
miitwalH but also a spiritual' preceptor; He 
is the curator of the .diirntih where t his 
ancestor is buried, and in‘’ him is supposed 
to continue the spiritual line (silsilla). As 
iB< well known, these durgnh* are the tombs 
of celebrated dervishes, who in their life- 
time were regarded aa saints. Some of these 
men had establisheld' khaukahs where 
they Uved and t^eir disciples congrega- 
tedi Many of thhm neyer rose to the' im- 
Hortance of a^khankah, and when they died 
their ipausoleia became shrines or dufflo/i.i. 
These dervishes prbfefssed esoteric doctrine 
and distinct systems of initiation. . . The 
piidoep^r is called the pir, the disciple the 
matid.' On the death of the pir his 
sneeessor assumes the privilege of initiating 
the disciples into the mysteries of dervishism 
or sufism. This privilege of initiation, of 
, making murids, of imparting to them spiritual 
. knowledge, is one of the functions which 
the mjjailanasliin performs or is supposed 
to rpeform. Thel endowment is maintained 
by grants of laud to the shrines by pious 
Moslems. The head of the institution, like 
that, of a khankah, is called a .wjjadattashin. 
The governance (toicUat) of the endowmient 
is in his hands; he is a mtiUcalU, with the 
duty of imparting spiritual instruction to 
those who seek it. The property of the 
? shrine ’ is ‘ tried up in the ownership 
«5f God.’ ” 

The appointment of [hi'sajjadanaahin is 
regulated by usage and practichi, This-is 
referred to in the sumet^jridgment 

“ Upon the death of the last incumbent, 
Itenerally on the day of what is called the 
sium Or teja oehetaony (performed 'on the 
third day after his decease), the fakirs and 
prurids of the dwrpoA'assisted by the heads of 
neh|hbin>ring instal a competent 

peinioja. bn the guddf ; generally the person 
ehosen is thie son of the ..-deceased or some- 
body nominated by him, .{Or. his nomination 
is supposed ito carry the gntgantee that the 

” (1$) L u, a; 18 0*L ao 3 


nominee knows the paiseepts which he is^to 
nommonicate to’.the- disciples. In Bonus'* in* 
stances the nomination tiAes the shape, of 
a formal installation by the dectorai body, 
so to epeak, durii^ the lifetime of the in- 
cumbent.” 

The dirties in donnection with the 
“ shrine,” apart from giving spiritual in- 
atnietion, consist in the due observance of 
the annual ceremonies at the tomb of the 
Saint, the distribution of charity at fasts 
and festivals, the celebration of the birtb- 
day of the Prophet, and the performance 
of other rites and ceremonials prescribed 
either by the religious law or by usage 
and practice. Ordinarily speaking, the 
sajjadanashin has a larger right in the sur- 
plus income than a mutwalU, for so long 
as he does not spend it in wicked living or 
in objects wholly alien to bis office, he, 
like the Mohant of a Hindu Mutt, has full 
power of disposition over it. 

In Behari Lull v. Mahammad Miitthhi 
(17), the Plaintiff as sajjadanashin sued to 
set aside certain mortgages executed by 
his predecessor in office, and dated bis 
cause of action from the time he was ap- 
pointed as sajjadanashin. The learned 
Judges, on a misconception of the rules of 
the Mahommedan law and of the judg- 
ment of their Lordships in Jewan Dbss 
Sahod V. Shah Kub^eernddeen (5), held 
that the sajjadanashin was a “trustee.” , 
One- Judge held that the suit was- bd^ryed 
either under Art. 134 or. Art; 144;. the 
two others held that Art. 134 was appli- 
cable as the mortgages were created by a 
‘‘ trustee.” 

Their Lordships hare 'to differ frosa^this 
conclusion. Ih their opinion' this* esse 
was not. in view of'the consideraUimg set 
forth above, correctly decided., 

As' regards the^ third case,. 

Singh v. Jagabandhtt Koy (19), thh snjt 

{Hi 8 M. i; A. SSOt a (Pi 0.) i^Wioh 
U7) T. n. R. SO All. ASttiaSS). ; , 

1)9) I. b. 83 0»).eM (lejisi, .i: 



#oii. Xl£Vt:] 546 


Sbi Vidya Varothi Tiortha ^ Swamioal 

was Frought by the Plaiatiff 
of a Hindu idol to set aside a duf^mohur- 
ran fOttah, estecuted in i:^pect of certain 
of the debutidT lands by two ladies who 
acted as shehaits during his minority. He 
alleged that he became entitled to. suo for 
possession of the alienated lands on his 
appointment to the <^ce of shebdit^by a 
decree of the Court, The material de- 
fence was that' the claim was barred. It 
should be observed that the dur-*mokurrari 
was created in 1867 and the suit was 
brought after 1888. In the judgment of 
^ the High Court the words shcbait and 
trustee are used as synonymous and con- 
vertible terms ; tJie expi-ession is always 
shebait or trustee.** Probably the fact 
that the shebdit has duties and obliga- 
tions in connection with the dedication, 
influenced the employment of the word 
‘‘trustee** in a general sense. Mr. 
Mayne uses the expression in the same 
general sense to connote the same idea. 
That the learned .Tudge did not regard the 
shebdit as a trustee in the specific sense 
may be inferred from his indecisive con- 
clusion an to the application of Art. 134 
to the Plaintiff’s claim. It is quite clear, 
however, that the legal position of a 
shebait is quite different from that of a 
trustee to wham specific property is “ oon- 
:Veyed ** on a specific trust. In Prosunno 
KUmari Debya v* Golab Gha^id Baboo (20), 
^where the question for determination was 
Whether :a particular transaction challeng- 
ed as invalid bad been entered into for 
such .necessity as would make it binding 
OnAthe ^edication, Sir Montague E. Smith, 
in delivering the judgment of the Board, ^ 
sorupplously avoided the use of the con- 
f^Bing’ word “ trustee.** Dealing with 
>jk]^.^wer8 of the shebait, he said as fol- 

• ^ptwithstanding that property dc* 

mMr to xeligijHip. purposes is, as a rule, in- 

(aoj hi ». g irA, m (1875), 
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4dleniahle, it is in their LordshipB' opinion 
•.fCwpeteut for. of property de- 

dicated to the worship of an idol, in the 
capacity as s/tclfaU and' manager of the 
estate, to incur debts auid borrow money 
for the proper expenses of keeping up ‘the 
religious worship, impairing the temples or 
other possessions of the idol, defending 
hostile litigious attacks and other like ob- 
jects. The power, however, to incur such 
debts muisi be measured ■ by the leocistiug 
necessity for incurring thenh The authority 
of the sheboit of an idors estate would ap- 
pear to be in this respect analogous to. that 
of the manager for an infant heir as defined 
in a judgment of this Committee d^ivered 
by Knight Bruce. L. J. . 

“It is only in an ideal senses that /Pro- 
perty can bo said to belong to an idol, the 
possession and management of it must, in 
the nature of things, be entrusted to some 
person as s/iebait or manager. It would 
seem to follow that the person so entrusted 
must of necessity be empowered to do what- 
ever may be required for the service of the 
idol and for the benefit and preservation of 
its property at least to as great a degree 
as the manager of an infant heir. If this 
were not so the estate of thei idol might be 
destroyed or wasted and its worship dis- 
continued for want of the necessary funds 
to preaerve and maintain them.'* 

The identical question relating to the 
powers and position of a shebait was again 
before the Board in tlie case of Abhiram 
OoswamVs case (7) already referred to. 
With regard to the powers of the shebait, 
their Lordships say as follows 
“ The^ seicand question is whether, this 
being so, the Mohant had power to grant 
a mohurn^ri potfuh of the Mou2ah. It is well 
settled law that the power of the Mohant 
to alienate d^uitar property is, like the 
power of the manager for an infant heir, 
limited to cases of unavoidable necessity: 
J^rfmnm JOumari Behya v. Golab Cha^d. (20). 
In the case of Konveur BowytmuVi Boy v. 
Bam Chufider Sen (21) a mokunari poHah of 

(7) L. R. 36 1. A. 148 : s. c. I. L. B. 88 Oal. 

1003; 14 0., W.N. 1(1809). 

(SO) L. B. 2 T. A; 146 (1875) 

(21) L. E. 4 1. A. 12 (1876). 
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deiutfar lan,ds waa supported on *the 
Kround that it was granted in consideration 
of money aaid to be required for tbo Mpair 
and completion of a temple, for winch no 
other funds could be obtained. But the 
general rule is that laid down in the case of 
Slfa/t«r«mee Shibasiouree XMiia v, Mothoormath 
AciMrjo (22), that apart from such necessity 
' to create a new and fixed rent for all time, 
though adequate at the time, in lieu of 
giving the endowment the benefit of an 
augimentation of a variable lent from time 
to time, would bo a breach of duty ’ in the 
Mobant. There is no idlogation tW there 
! l^ere any special ciroumstancos of necessity 
' in this case to justify the grant of the 
potfak of I 860 , whicli on the most favourable 
' construction enurod only for the lifetime of 
■the grantor, Prananondn, who died in 1801 , 
or of th»' imtMi of 1806, which, at best, 
could only be deemed opoative during the 
lifetime of Eaghubananda. who died in 
1900." 

The quest iou came up again for con- 
sideration by the Board in the case of 
Palauiappa Chelty v. Deimsthanony Pan- 
dara (23). The suit w as mslituted by the 
head of a Mutt to recover possession ol 
certain land which formed part of the en- 
dowment of a Hindu temple attached to 
the Mutt, and had been granted by his pre- 
decessor to the Defendant by a perpetual 
rent-free lease in consideraiion of a small 
sum of money paid at the time. The con- 
tention in that ease was that the alienation 
was for the benefit of the institution ; that 
contention was oven-uled, and the decision 
proceeded on the basis that the shehatt 
was only a manager. Loid Atkinson, 
delivering the judgment of the Board, fur- 
ther added 

“ Three authorities have been eited which 
eetabliBh that it is a broach of duty on the 
part of a thebait, unless constrained thereto 
by unavoidable necessity, to grant a lease 
jn* perpetuit} of dehuffoi lauds at a fixed 

(231 18 M I. A. 270 (1860). 

(2S) U R. 41 1. A. 14? . ». c. I L K. 40 Had 
109, 21 0, W. N. liW 11917). 


rent, however adeqnobn ti»t rent may be 
at tiie time of granting, by reason of the 
fact that by this means the ddMtw estate is 
deprived of the chance it would have, if the 
rent were variable, of deriving benefit from 
the enbanomnent in value in the future of 
the lands leaaed." 

In that case the leased lands were 
situated in the street of a village ; here they 
are in the town of Madura, 

Beverting then to the judgment in Nif~ 
mony Singh v. Jagabandhu Hoy (19), 
their Lordships think that the egression 
“ trustee was loosely and, speaking with 
respect, wrongly applied to the shchait in 
order to bring the case under Art. 134. It 
18 to be observed tliat in none of the three 
cases was thei’e any examiuatioa of the 
laws and usages governing (he respective 
institutions, or of the Madras decisions, in 
which the subject had been elaborately 
considered. 

In the present case the character of the 
endowment in relation to the superior is' 
proved bejfond •contradiction. It has been 
found concurreptly by both the Courts in 
India that the endowment was held by 
the Defendant No. 20 for the general pur- 
poses of the institution. Considerable 
stress was laid on behalf of the Bespon- 
dents on the entry in the Inam Begister 
that the dedication was for a specific pur- 
pose, viz., the worship of the idol. The 
Inam proceedings did not create any dedi> 
cation. They were instituted simply with 
the object of investigating titles to bold 
lands revenue-free as belonging to valid 
endow'ments. The gifts were made Ic^ 
befeure the Inam proceedings by the Hindu 
kings or chiefs who then held the oofintry. 
The purposes of the dedication must there- 
fore be gathered from established usage 
and practice, and that has been found by 
the Courts in India. Again, ‘"iahlabie 
cuusiderutiun ’’ toims the essence Of both 

il8) 1. L. A. 28 CoLfitS aasai, > 
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sec. 10 of the Xjimitalion Act and of Art. 
134 of the 2iid Schedule. Even if this 
uere 'a specidc trust, which it is nut, it 
would be ridiculous to hold that the vent 
leser^ed in the grant to the second Plain* 
lift was " valuable consideration.” 

In the (jourts below the Plaintiffs rested 
their claim mainly, if not entirely, on 
Art. 131. Before the Board an alternative 
argument has been advanced. 11 is con- 
tended that the second Plaintiff ac<|uired 
the title be is seeking to estublisli by 
twelve yeai’s* advei'se ixwsessiou unilor 
Art. 144. That article declares that fur 
a suit ” for iKisaessiou of immoveable pro- 
perty or any interest therein not hereby 
(t.c,, by the schedule) otherwise siieciully 
provided for” the period of liiuitatiou is 
twelve years from the date when the pos- 
session of the Defendant became adverse 
to the Plaintiff. In view of (lio aigumeut 
it is necessary to discover when, accord- 
ing to the Plaintiff, his adverse ijossessiuu 
began, lie was let into possession by 
Mobaut No. J under a lease which pur- 
ported to be a permanent lease, but which 
undei tlie law could endme only lor the 
grantor’s life-time. According to the well 
settled law of India (apart from the ques- 
tion of necessity which does not lieie 
arise) a Mohant is incompetent to create 
any interest in respect of the Miftt pro- 
perty to endure beyond his life. With 
regard to Mohant No. 2, he was vested 
with a power similarly limited. He per- 
mitted the Plaintiff to continue in posses- 
sion and received the rent during bis life. 
Suisb receipt was with the knowledge 
whiob must he imputed to him that the 
tenancy created by his predecessor ended 
with hk predecessor’s life, and can there- 
fore only be properly referable to a new 
tenimqy created by himself. It was with- 
hi his power to continue such tenancy 
dunug his life, ijoA in these ciicumstances 
the proper afferrace is that it was so 


c<n>tiuued, and consequently the t^ses- 
mon never became adverse until his death. 

There is one otlier point w bich deserves 
notice. The administration of the second 
Mohant lasted until 1906. In 1906, how- 
ever, the Mutt went under the manage- 
ment of the Dewan of the Mysore State, 
under a power of ulluruey granted by the 
Mohant and his successor, who may con- 
veniently bo designated as Mohant No. 3. 
(‘ertain persons to whom the second Plain- 
tiff had sub-leased the lands for ton years 
thereupon obtained from the Dewau 
during tlio curi'eucy of their term a lease 
lor seven teou years, it is a direct lease 
from the Dewan us holder of a power ol 
attorney liom Moliant No. 3. The lessees 
thereunder have been in possession for 
some years prior to this suit, and the object 
ol the present action Is not to keep the 
Plaint ill lu possession, but to eject these 
IKisscssors, who hold under a title proceed- 
ing from the Dewan and ^lobaut No. 3,, 
and to upset the act of administratiou ol 
Mohant No. 3, on the giouud ol lights ac- 
quired adversely to the Mutt by lapse of 
(line during the mcumbeucy ol Mohant 
No. 2. h’or the foregoing reasons their* 
Lordships are of opinion that neither Art. 
134 nor Art. 144 applies to this case ; that 
the Plaintiffs have acquired no ]|itle by 
adverse possessrou under either of those 
aivticles; that the judgment and decree el 
the High Oourt oi Madras must therefore 
be reversed, and the order of the (Sub- 
ordinate Judge dismisBiug iho suit restored 
with costs here and of the Appellate Court. 

Their Lordships will humbly advise 
Uis Majesty accordingly, 

Sdicitors : Messrs. T, L. Wilson d Co. 
for the Appellant. 

Solicitor; Mr. Henry S, L. Polalc foi 
the Bespondents. 

B. M. P. .Ipyenl allvwod. 
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ICBIHINAL APPEuLATE JOJSlSI^I^^TUIlIfO 
Qovkbmment Aff. No. 2 of i$2i. 

SUFXBlNXffiSipiQirr akd 
NBWSOULP, J. BBltmtBBABCWEt OF 

SUIJRAWABDT, J. LBaAIi AfFAIBS, 

.1921, Appellant, 

Heard, 21 and v. 


.29, Jane, Shtam Sunoab 
J udgment, July. BHCMUand ors , Ac* 
.cased, Re3p<»ulents. 

‘ Jwry, minciireeiton to-rtVtfdiot when thould be 
iutenfered with —Teet whether mi$directi<m occasion- 
ed fcdlure of jwstice. 

The accused were found not yuilUj by 
the unanimous oerdi<?t of the jury and ac- 
quitted by the Sessions Judge. On aypeal 
by the Local Government against the ac- 
quittal an the ground of misdircclion in 
the Judge’s charge to the jury : 

Hold — 'That though there was misdirec- 
tion this did not justify a reversal of the 
verdiel of the jury unless the misdirection 
in fact occasioned a failure of justice. 

'The High Court not being prepared to 
hold that the jury's verdict was due to 
the inisdireeliou in the elwrge and that 
apart from this they would not have come 
to the same conclusion, the acquittal was 
not disturbed. 


This was au appeal preferred on the 
18th August 1921 against au order of the 
Sessions Judge of Baukura, dated the 2lst 
December 1920, acquitting the Bespou- 
* dents who were charged with offeifces 
under secs. 395 and 120, X. ,B, C. 

The material portion of the heads of 
charge to the jury as stated by vhe 
Sessions Judge are us follows ; — 

. ‘ ‘ The ocens^ have been charged with 
having conspired together on the ^JXst of 
ia^gust last to commit a dacoity ju the 
% 0 tt 8 e of one Ahinoih t’X village. Jarka, 
police^ station Taldangra within .this dis* 
trict. first ten have further been 

charged with' having committed a dacoity 
in the house of th^t Ahinash Pan on the 


23rd of August last' at about 2 a.h‘., in pur- 
suance of that coiit>iWi?y- 

The defence was that tbe accused were 
not aware of any dacoity in the house of 
Abinash Fan, that- they did not conspire 
together to commit any dacoity and that 
they ^ere not in any way rxmcerued.in the 
dacoity complained of. 

You will have to decide if there was 
any dacoity or conspiracy as alleged, and 
if so whether the present accused or any 
of them were or was concerned in the 
same. 

Sec. 120 B, simply provides what 
punishment should be awarded if a ^man 
is found guilty of conspiring with others 
to commit au offence and if in pursuance 
of that conspiracy that, offence is commit- 
ed. In ibis case there is no serious 
dispute -that a dacoity took place in the 
house of Abinash Pan on the date and 
at about the time mentioned by the pro- 
secution. But as tlie existence of the 
dacoity was not admitted you will have 
to decide on tbe evidence before you if 
there was really such a dacoity. About the 
existence of the dacoity you have the evi- 
dence of the approver Bharat. 1 shall 
have occasion hcreaflcr to refer to his re- 
liability. In this, connection you-haVe»also 
the depositions of some of the inmates of 
tfie house vwbich .is alleged .to have been 
looted. GJbey are Ahipush iPan, his brother 
Joy and their wives. Tkere are also the 
statements of two of the neighbours who as 
they say came to the scene .of .occurrence 
shortly after it had happened, who .were 
'told then about the ocemTenee .and y^ho 
saw tbe condition of the house, the in- 
vestigating Sub-Inspector of Police 'jfdso 
swears about what he saw when he 
visited the locality next ipfht. the .^ns 
of injuries on the pers^ of Abhi^ and 
Joy were also shown jwt after tb6i,joeear? 
rupoe as some of .the 
{pad t]3^,hquiies wereAi|edic^ly«^UKB^d,^ 
Prom these you will have 
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was the daooity. If on this evidence you 
can reasonably conclude that there was 
ft theft in the house bf .Abinash on that 
{yarticnlar night, that the thieves numbered 
five or more and that tlie thieves for the 
purpose of the theft used force aud 
violence to some of the inmates fif the. 
house, you can well find that as a matter 
of fact there was a dacoity in the house 
of Abinash on that date. 

. The most Important thing for yon to 
decide would be if the accused or any of 
them were or was concerned in the dacoity, 
if any. 

By far, the most important piece of 
evidence in this connection is the de- 
position of the approver Bharat. He 
swears that all the accused excepting 
Kenaram took part in the said dacoity. 
A good deal of caution is necessary in 
weighing his evidence. Settled case law 
is that it is very unsafe to rely on an ap- 
prover’s statement without sufficient and 
mnlerial corroboration. Decision of cases 
on, this iwint was based on* sec. 114 of the 
Indian Evidence Act. The reasons for 
those decisions are not far to seek. These 
approvers are generally of dangerous 
character. It is natural to e.xpect that 
their veracity would be doubtful. They 
come .upon a promise of pardon. In 
coming to the conclusion as to if you should 
rdy on. him yon should take into ac- 
, cmmt the following among others. (Jury 
advis^ as to the approver’s evidence). 

I. should tell you that if you convict the 
accused simply relying on the statement 
of the apjffover that would not he illegal 
but. you should at the same time remem- 
. ber thttt eminent Judges have constantly 
, cautioned you not to .copvict rely- 
iiHg .simply on tl^ uncorroborated state- 
,,]^n,t of the approver. 

, need corroboration before 

on d^HP^er that conoboration 
Mim'. bii^aboutiexw^ of the dacoity 


, afhd about the complicity of the present ac- 
cused in the same. 

I have said already that the existence of 
the dacoity was not seriously disputed be- 
fore you and that the complainant, his 
brother Joy, their wives Damiui and Naha 
Dasi, and Gat i- Pan swore to its' existence 
and the Daroga who investigated into the 
case saw the condition of the house the 
nmet night. 

The most important coifoboration of the 
approver’s story as to the complicity of the 
accused was furnished by the find of some 
articles said to have been forind stolen in 
the houses of somie of the accused. 

By the searches nothing incriminat- 
ing was found in the .liouses of the 
accused Meba Sardar, Bhumij Gour Das 
Baisnab, Kenaram Das Baisnab and the 
approver Bharat. 

The accused claimed the things found 
on their respective houses as their own. • 
i'ou should consider if llie articles found 
by the searches have been proved to be- 
long to the complainant Abinash and 
his brother Joy. The burden of proof 
about this point is clearly on the prosecu- 
tion and the prosecution is bound to make 
out by satisfactory and reliable evidence 
that the articles belonged to the ctAnplain- 
ant'before it can mge you to fin'd that the 
searches made gave materials to cor- 
roborate, the story of the approver, that 
these accused or some of the accused were 
concerned in that dacoity. First you 
should consider if the articles are identifi- 
able things, at all. Next thing you should 
consifler if the evidence of identification is 
such as can reasonably be relied on. The 
things identified may be divided into two 
groups— one group, it is alleged, belonged 
to Abinash and the other group to 
Joy. Abinash and Joy identified all the 
articles of both the groups. . Damini, wife 
of Abinash,. identified most of them. Naba 
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Dasi, wife of Joy, identified thie articles 
whicii she said belonged to hea*. The 
fatliei’ of Naba Dasi identified a «han and 
a red bordered dhnti which he said he made 
a gift of to his son-in-law. Abinash's 
father-in-law identified tlie Tpnndiba which 
he said he made a gift of to his son-in-law. 
When these gifts, were made and 
if it is likely that these father-in- 
laws would be able to identify the 
articles gifted away you should con- 
sider. One smitb identified some toe- 
rings which he said he prepared for Naba 
.Dasi at the instance of her. The evidence 
bearing on these points is pointed out and 
the attention of the Jury is drawn to the 
exhibits identified by each of the accused. 
In this connection yon should bear 
in mind lliat two Deputy Magistrates held 
identification tests of Ahinash and Joy. 
On the first day they did not or could not 
identify all the articles they identified the 
next day. The iittenlion is drawn lo 
the identification lesls. Tt is the prosocu- 
lion case that on the firs! day all the articles 
could not he identified as the lost \vaa hold 
when there was not sufficient light. You 
should consider the plea. The oflicer who 
held first test says (ha I identification . by 
one of , I be hrolhers was finished before the 
evening and that, there was sufficient light 
•when the entire teat was lidd. If •>6u 
think that there is no sufficient or rdiable 
evidence that the articles . belonged to 
Abinash or thal most of the articles 
identified are not snfficj^ntly identifiable 
things, the evidence fttrhished by the 
^rches would be of no avail to the pro- 
i|ieation. If 'ybjia think that the identifi- 
caliion is of 'doujbrtftjl character the result 
wbuld be the same. . If on the other hand 
yod th^nk that the thifigs found have been 
sufficiently identified to 'belong to the com- ' 
plaiuant^tbe evidence -l!^!:^.nished by the 
search Wotald be niateriai.^nHJboraliqn of 
’the a^prQ%'f| iimj aii agbbiyf iboae in 
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whose Imuses the. identified articles weue 
found. 

you should specially examine for your- 
selves the black iMU-dered dhuti found in 
the house of Gobinda and the red bordered 
dhuti found in the hoitse of I^koo. The 
curre^oy notes and the money found with 
the wife, of Syam and hnlis were exhibited 
in the case in order to see if they could 1 e 
honestly identified. All things found 
w'ere shown to the jury one by. one. 
The second piece of evidence of corrobora- 
tion produced by the iwoseciition is the 
evidence of association. It is said that all 
-the accused met together on the 6th of 
Bhadra in the house of the accused Bekoo 
where some of them dined there at noon. 
Some Mandals and two other witnesses 
were brought in to prove that. They 
conld not say what talk took place there. 
The.y only saw the assemblage. The dis- 
puted daeoity was on the 7lh. You should 
consider if these witnesses should be be- 
lieved at all and if they are believed hoVv 
far these statements go. Some of these 
ac<aised are rclalod ns gurus and sisyas. 
It is in evidence that these gurus often 
meet their siayas. .Tf really they met the 
meeting might w'ell be an innocent one. 
Approver in one part of his deposition had 
to say that the Mandals did not go there 
so long as he was there though in another 
part ■ he meant to say something else. 
In the statement by Srirom. about 
which I would say something more' hoe- 
after,- there is absolutely no refetmice to. , 
this meeting. The evidence bearing on , 
the point inclndii^ that, of Bndamn 
Panda is pointed out. .Sdme of these., 
witnesses say that they remembered like 
date as a particular man died that., day. - ' 
You should consider if the maU' died tb^' ' 
day. , ■ _ ^ 

There is ,t^e sliateBieni of 
tha:t Bbai^ apd 
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that day. You should coiisider if you 
should believe that ehoukidar on that 
point* Some evidence was adduced that 
some of the accused were not at home 
from Oth to 8th and that they were seen 
fuming out. You should consider that. 

It is tiie i>rosecii(ion case that Guiram 
and Bharat were seen by four sets of 
people when they were going from home 
to Jarka to join in the dacoitv. We have 
the evidence of the four sets who it is 
alleged met and saw them. Their evi- 
dence is pointed out. Yon have seen 
Santal witnesses who, it is alleged, saw 
*hem to smoke shortly after the noon and 
who saw them just before dusk and some 
of wljom could not give the month and the 
(lay in or on wdiich tliey w^ere deposing. 
\'ou should specially consider if they would 
be able to identify the strangers whom 
they said they met. In this connection 
you have also the Tjogri set of whom one 
is Bhibhuti C’hakravarti. He is a 
Bhikshyabhai of the complainant and 
whose servant was first suspeded and 
named. If you cannot believe them their 
evidence would not help the prosecution. 
If you believe them it would simply corro- 
Ijorate a part of the approver’s story that 
these two, Bharat and Guirara w-ent that 
day to the direction of the village Jarka 
where the dacoity w^as committed. These 
meetings would not implicate the 
other accused besides Guiram in the dacoity 
or in the .attempt to commit it. The evi- 
dence . bearing on these alleged meetings 
are pointed out. 

B is : said that Eaicharan and Sriram 
were seen together begging rice and muri 
on the day of the dacoity in the morning 
in a village called Eesia. Dolgobinda and 
J(^endni swore to that. You should con- 
sider if you should believe them. Their 
evi^ne is pointed^^t. They said that 
they had seen and; Sriram on 

lO# the Occurrence. In the morn- 
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ing'of the dacoity it is said that Guiram 
and'Baicharan purchased ehira at Simla 
and in the afternoon Sriram is said to have 
purchased muri at Logri. The evidence 
^on the. point is shown to the jury. You 
should consider if you should believe the 
witnesses who swore to that begging and 
the purchase of rhira and muri. 
In connection with the searches the cir- 
cumstances under which the currency 
notes and monies were secured from Syam 
Sardar’s wife, under which tlie saris w^ere 
recovered from Nidhi, daughter of Niuliar- 
chand and his baibahik Kailas and the 
circumstances under which two cloths 
were recovered from his son-in-law Ch:in- 
dra, the circumstances under which the 
bails were recovered from the son ol 
Guiram and the circumstances under 
which the things were recovered from 
Sriram and Baicharan’s bati and the bari 
of Haidhar should be carefully considered. 
The circumstances are pointed out to the 

Nidhi Dasi, daughter of Nadiareliand* 
accused and the son Gosta and wife ol 
Guiram and Sibu, brother of Sriram com- 
plained of ill-treatment by the Police in 
connection with searches in the houses 
of those accused, Tliey were examined 
by the prosecution but are coriilecf- 
ed with those accused. Gosta show^od 
mark^ of injuries on his fierson. It is an 
admitted fact, that Guiram^s wife fainted 
during the search at her house and the 
Police Ofificers and the search witnesses 
tended her. The Police, tried to explain 
it away by saying that she had hysteria fits 
which her son denied* They made state- 
ments against some who are most near and 
dear to them. It was alleged that one 
Kisan Singh, Constalde with sears of small 
pox on his face brutally maltreated these 
witnesses. He was the Constable-Orderly 
of the investigating Inspector of Police. 
He not brought in to deny the charge. 
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You should consider ull these tbinjjs iii 
order /o see if there was maltreatment and 
if on that account these witnesses deposed 
in a particular way. (FJvidonce against 
(‘ach accused summed up). 

Besides these against each there is the 
statement of the approver Hharat. T have 
said that it would Iw very unsafe though 
not illegal to rely on him without material 
and independent evidence. 

In the next place you have the retracted 
confession of Sri rain who implicated all 
excepting Haidar. This statement has 
very little value as a ])icce of evidence as 
against the maker. It is practically of no 
■weight as against the accused even it it is 
free and voluntary. Hut you iiuiv con- 
sider it along with other evidence. 

If you lliink that tlie statements of the 
approvei’ and of Sriram were not free and 
voluntary but the outcome of threat, in- 
ducement or undue iiiflueneo by the 
Police, r would ask you not to attach any 
importance to them, Tn order to judge if 
the statements are free and voluntary you 
should consider under what circumstances 
the statements were made. Some three 
statements were taken by the Police. As 
soop as (.Uiiiam was taken out of the 
Police control, he denied that his state- 
ments before the Police was true. The 
second man Srirain letracted his stulement 
before the lo\ver Court and pleaded 
violence as being the cause of the former 
statement. The third man Bharat stuck 
to his statement up to the last. He 
has got the pardon. He is of dangerous 
character according to his own statement. 
He givesn^out under what circumstances 
he made tlie statenumt. He says he be- 
'carne penitent. Ti'ou should consider if you 
should believe hini there or if he has 
suppressed the real facts under which he 
made the statement. They were arrested 
and were kept in the thana for over lu 
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hours. Even after tlie statement there 
was some delay in sending these people up. 

Sriram and Bharat accused are enemies. 
Sriram was excommunicated by Bharat 
and others. Gour JJas ceased to be the 
Guru of Bharat as he dined at Sriram *s 
bari cooking his food. They do not go to 
each other’s bari for the last one year. 
You should consider if they joined together 
to commit the dacoity. 

. Guiram was at home before 8-30 or U 
A.Ai. of I he 8th Hhadra if you believe the 
Sub-Inspecior of Schools who visited 
SHram’s School on that day. .According to 
Ihe slatements of the approver and Sriram 
he was at Sevvalkanda Jhor up to lO or 1*2 
A.M. Tf the Sub-Tnspeclor’s evidence" is 
believed their story that he was at the 
tlhor must fall to the ground. 

Guiram’s School-regi.stor slioxss, as the 
public prosecutor admitted, that he was 
present on the 6th and 7lli in his School. 
Tf his register is believed the prosecution 
story at the least so far as he is concerned 
must fail. 

Y^ou should consider if it has been 
attempted to prove too much in connection 
with the onward and backward journey of 
Guiram and Bharat. It is the defence 
that some statements were extorted by 
tlife Police fiom some and that the evidence 
has been fashioned on that. You should 
consider that aspect of the case. 

Some inmates of the house, eye-wit- 
nesses to the occurrence, made some state- 
ments to the Police wliich would go to 
show tliat the dacoita were the complain- 
ant neighbours and that some of them 
weie recognised by some of the inmates. 
lUie defence pleader replied upon those 
statements to show that some innocent 
people have been sent up by the Police. 
You should seriously consider that argu- 
ment. ' 

The evidence against each . accused 
should be separately consideried by you. 
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1 have shown you Avhat is the evi- 
dence against each* Hiiuply from the 
fact that some of them are guilty it would 
not follow that they are all guilty . 

You are the sole judges of facts. You 
should ignore my views on them if that 
does not accord w ith your views and if 
you think them unreasonable. 

If you cannot believe the evidence you 
must acquit the accused. If on the evi- 
dence before you, you eiitertain reasonable 
doubt as to the guilt of the accused or 
some of them you should give that accused 
the benefit of that doubt. A\'hal is a 
reasonable doubt is explained to the jury 
•and sec. 3 of the Evidence A(;t is referred 
to in this connection. 

The statement of Sriram as placed 
before you by the Public Prosecutor — you 
should considei* if that should displace in 
a manner the approver’s story that he and 
('hiiram w’ent together afterwards on the 
()th. The matter is a serious ’“one, 
rtmost caution is necessiiry on your part 
to arrive at a true verdjet. 

Tn considering tlie evidence and the ver- 
dict you must take the law to be as ex- 
plained bv me. The attention of the jury 
is drawn to the (questions of law' involved 
in this case. 

With these observations I would ask 
you to consider your verdict, 

T have forgot to tell you one thing. 
Something was sought to be made out of 
finding of some notes and from the alleged 
attem])t to cash some currency notes. 
The notes have not been identified to be 
stolen property. In the second place you 
should consider if the mistake of mis- 
matching the half notes was detected, is 
it likely that tlie second attempt was 
made. 

You should confine yourselves witJiin 
the evidence adduced before you and 
should not W- influenced by any outside 
considerations.’* 


Affairs t». Shvam Bi'ndah liHi Mu. 

Mr. Orr and Babu Mnm’ndra Kiinm 
Bose for the Appellant. 

Babu Phanindra Nath Das for Re- 
spondents -N'os. 1 to i) and 8. 

The JUDOMENT OF THE Oo CRT Was us 
follows : — 

^ I’his is an ap])eal on hehalf of the .tjocal 
Government against the acquittal of eleven 
pei’sons of whom all v\’cre charged with 
having conspired to commit tlucoity and 
all but one were charged with having com- 
mitted a dacoity. The trial took place 
before the Hessioas .1 iidge of Bankuriv and 
a jury. The jury returned a unanimous 
verdict of acquittal with wliich the learned 
•Tiidge agreed. We are asked to reverse 
this verdict and order a retrial on the 
ground that there has been serious mis- 
direction by the learned Sessions Judge 
in his charge to the jury. We accept the 
contention on behalf of the (’rown that the 
learned Judge was not as impartial as .he 
should have Ireen in those portions of the 
charge in which he discussed allegations 
made on behalf of the defence against the 
investigating police ollicers. He did not 
point out to the jury, as he should have 
done, . that the witnesses who accused the 
police were on their own showing un- 
truthful as they were contradicting their 
statements made on oath before the com- 
mitting Magistrate or that they vveie*con- 
tradicted by other witnesses for the pros(f- 
cut ion -whose evidence deserved sorm* con- 
sideration. As regards the more serious 
charge made again^lt the police, that of 
illtreating two women there was po.sitive 
misdirection. During the search t)f the 
house of the accused Guiram, his wife fain- 
ted. She was not examined as a witness 
but her son Goslita was allowed to depose 
that she said next dax^that she fainted 
because the police used force to her. This 
was hearsay and there is no legal evidence 
that Guiram ’s wife was ill-treated, while 
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1 hori^ is to the (.'ontniry. But iu 

Ins U) the jury the learned 

Sessions r/iid^e relers to tins episode as il' 
then‘ ^M»s evidence to sii])j)ort the case 
foi till* defence on this point. Then as 
iv^ards the woman Xidhi Dasi, danehter 
()l I he accused Nadiarcdiand , slio ?-esiled 
Irom the ('\idence she had ^‘iven before tlie 
eommiltitig ^Magistrate, saying I hat she 
gave falsi' evidence ))ecause she was ill- 
treated by the Daroga. ^rhi'n* is howi'ver 
no evidence to sup|)orl the suggestion that 
she was detaehed from her relations and 
kept fasting in a strange place for a night. 
Th(' serious defeet in the charge where it 
refers to the conduct of the police is that 
no distinction lias been made between tlie 
suggestions put in cross-examination that 
are suj)[)orted hy evidence and those that 
are not and also that the attention of the 
jury has not been drawn to llic dlri'ct evi- 
dence rei)utting these suggestions. 

,Bni though there was this misdirection 
this would not justify the reversal of the 
\erdict of tlie jury unless this misdirection 
has in fact occasioned a failure of justice. 
W’e have lliond'ore examined the e\ idence 
and our conclusion after doing so is that 
we ouglit not to order a retrial. The case 
for the ])iosecutiou depends on tlie direct 
eviilcnce od an accomuliee and other evi- 
dence corroborating his story. T'lie con- 
fess'ioii of the accomplice wjis more pro- 
bably due to a lio]K‘ of escaping by turning 
King’s c\ idence than police oppiossioii but 
even lliore the aceomplice’s story that 
he confessed through repentance is false, 
'^riiere are some improbable details in bis 
story, for instance, he does not explain how’ 
the dacoils happened to meet on the night 
of the ilacoity though the arrangement had 
been to^ meet the previous night. His 
evidence is such that it would rci|uire very 
strong corroboration before it could he acted 
on; in fact, the conoborative evidence 
would have to be almost sufliciem for a 


conviction ajvart from Uiq approver’s evi- 
dence. This w’c do not find on the lecord. 
The most important evidence is as to the 
tinding of cerlain jiroperty at llic houses of 
\anous accused. P>Lit I he efl'eet of this 
evidence is seriously weakened by tlie un- 
satisfactory evidence of the identilying 
witnesses. They aiijiear to liivt' been 
ready to identify any article shown lo them 
whether il was cafiabh' of ideni iiical ion 
or not. It is iirgeil that lliei’c was mis- 
direction in this respect as the jury were 
fold that Ahinash did not at the lirsl lest 
identification identify all tbe ailieles that 
he identified the second day. 'riiough tlu^ 
written report of the ifagisliate who held 
the second test identilication shows that 
Ahinash did not idiuitify any articli* on the 
second day wliicli he had not idi'iililied 
the first day, Ahinash liiinseli deposed lhai 
he and his brother Joy Jhim identifu'd sonu* 
of the articles tbe first da> and all on tiu* 
second day. Whet her tliis statenuml is 
true or false, it cannot be said tli.ir 
Ahinash’s identifiealion is free from doiib*. 
There is also evideni'c of association but 
this even if believed is not alone suriiciem 
corroboration t()sn|)poil a convielion. One 
of the accused made a confession which 
lie subscf|ueutly retracted, ddiough the 
learned .Judge summed uj> for an ac- 
quittal he did not omit to tell the jury that 
they were, judges of the facts and sliould 
form their owm opinion. We are not pre- 
pared to hold That the jury's verdict was 
due to the Tni.sdirectioii in the charge and 
that ajiart from this they would not ha\e 
come to the same conclusion. 

We accordingly dismiss this appeal. 
The bail bonds of the accused are dis- 
cliarged. 

y. 0. ^r. 
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[Appeal from Patna.] 


Viscount Cave. 
Lord Sbaw. 

Hr. Amber Ali. 

1921, 
Heard, 9 and 

10, June. 
Judgment, 1, July. 


Dulbin Lacbhan- 
BATi Eumri and ors., 
Appellants, 
v. 

Bodhnatb Tiwari, 
since deceased, and 
ors.. Respondents. 


Merger^ doctrine of^ if applied in mofussil before 
Transfer of Fropertg Act — Merger ^ a qv^tion of 
intention — Acquisition of superior and inferior 
interests hy joint Hindu family in the names of 
difftreat individuals^ to indicate intention to pi'ecent 
merger. 


Quffrc : — Whether prior to the Transfer 
of Property Act there was a law of merger 
applicable in the mofussil. 


Hiiu;ndra Nath Uutt c. IIaiu >roHAX 
(iiiusH (1) referred to. 

Merger is not a thing ivhich occurs ipbo 
jure upon the acquisition of what, for the 
sake of a just generalisation , may be called 
the. superior with the inferior right. The 
((Uestion to he settled in the appUeaiiun ot 
the doctrine is^ teas such a coalescence of 
right meant to be aeeo}npUsVicd as to r.r- 
iinguish that separation of title ivhich the 
records Contain? 


Capital and CouN rins Bank c. IBiouks 
and Inglh v. Jenkins (3) referred to. 

The fact that acquisitions of the superior 
and hiferior interests on behalf of a joint 
Hindu family have been made in the 
names of different members thereof may 
point to an intention to keep the two in- 
terests from merging. 

This wris au appeal from a judgment and 
decree, dated the 27th June 1910, of the 
High Court of Judicature at Patna, whiidi 
affirmed a judgment and decree, dated the 
20th August 1912, of the Subordinite 
Judge of Bhagalpur. 

The litigation related to a putni taluk 

(1) 18 C. W. N, 860 (1914). 

(2) [1903] 1 Ch. B. «31. 

(8) [1900] 2 Ch. D. 868 


called Lsrain Kalan, situate in the District 
of Bhagalpur, Imaring No. 171 on the 
Collector’s Revenue h'ree Register C. 
The questions raised on the ju’esent appeal 
were (1) whether the Defendant s-Respon- 
dents held a. mokurari lease, dated the IKli 
June 1810, of one of the Pattis called 
Bhawaiii, alias Jadiia Patti, in the said 
Mauza and (2) whether the Defendant.s- 
Rcst)ondents had any subsisting rights 
under that lease after having obtained a 
putni settlement of the. said Mauza on ilio 
31 st August 1856. 

The facts which have gi\on rise to the 
appeal may be shortly stated as follows 
One Mathura Nath Ghosli, alias Sri Kanto 
Rai, was tlie owiu*r of the*, said Mauza 
Israin Kalan, together witli all its dc- 
j)endeneies and Pattis, ineluding Bhawani 
alias Jadiia Patti. Tn i‘onsideiation of 
Rs. ‘1.113 ho granted a putni kabuliyat of 
the whole of the said \illage, including ali 
its Pattis and de))eridencies, to the prede- 
ee.ssors in title of the Dehuidauts-Resjxui- 
dciits, namely, Kalinath Ib'wari and Tej- 
nath Tiwari, on the 31.sl August 1850. 
The terms of the putni were sta-l(‘d iu llto 
patta in tln^ following words : - 

I do declare and give out in writing iliai 
the aforenamed persons shall, gent-ration after 
genenition, remain in possession and oceupa 
tion of the right and intcrifst in the aforcbaid 
Mauza from the beginning of 1 20 1 ¥. 'and 
HhaJl continue to pay 1o me, or my heirs 
and executors and legatees the annual rent 
amounting to ILs. 1,171 (one tliousand four 
hundred and fievnity-ono ru|>ees) as per 
hUthandi (iiistalnuents) giv'eu below, year after 
year and instalment by iustaJmeut. In caso 
of non-payment of the aforesaid rent in due 
time, I, the Malik, shall be at liberty, 
under the provisions of Act VII of 1832 
and Iheg. VIII of 1819, etc., the laws which 
arc in force with regaixl to putm settle* 
ments, or which may be enacted heneafter, 
to realize the money due togethier with in- 
terest at 1 per cent, per annum* t>n the de* 
faulted instalment, by auction sale and from 
the persons and properties of you, the 
puinidars, or your heirs, executors and 

71 



THE CALCUTTA WEEKLY NOTES. 


[VoL. XXVI. 


56fi 

DrrJUN LACriHAXBATl Kuairt v . Bodhxatit Tiwari. 


legal res, and no objocHori of you . the 
imiuUlars, or your heirs, executors and 
legatees, with regard to the same shall be 
entertained. There shall never be any in- 
cj’case or decrease in the aforesaid fixed 
rent ; and I, the Malik, or my heirs, have 
no right to do so.’* 

Tlic said Tejnatli Tiwari, who appears 
to have been only a hcuanii pnUiidar sur- 
rendered Ills iniercst under the pulni to 
the said Kalinath Tiwari, on the lOlh 
Dec^ember .18oh\ For nearly 34 years the 
piituidar, Kalinath Tiwari, lield the lands 
eovered by the pulni . The pnhii 
was sold in execution of a decree 
for arrejirs of rent due in respect 
of Ihe ])Uini on the I3ih Fchniaw 1890, 
and it was iiiirchased by njie Anandi Fra- 
aad, hruami for (he said piilnidar. The 
puhii was sold for the second time in exe- 
cution of anotlier decree, for rent on the. 
10th Decoinher 1890, and it was purchased 
by one Ibslinn Prasad. pafiti was 

sold for tlie tliird tinic* in eN(*ention of an- 
other deci('(^ for rent on the i20tli tliily 
1905, and it was pnrebasod by one (laja- 
tlhar Prasad. 9.1ie ease of the Appellants 
\\a^ tliat the said Bislnin Prasad and Oaja- 
dhar Prasad were bruaniidinfi for the 
'Tiwari pulnidar. 'The pniiii Avas sold for 
ilu'. Ibmlb time in I'xeenlion of auotbor 
(lecMce i'oj‘ |■('nt on ihe Itb June J907, and 
it was purchased by one IJalajii Hingh, on 
behalf of the Plaint ills- Appellants. The 
sale was duly conlirmed on Ihe 5tli rJidy 
i9t)7, and a eertilicale of sale, dated the 
3id Septomhor 1907, sjX'eif./’M;^; ihe bdlow- 
ing properties included in the p.'i/ui was 
granted : 

lO annas interest in ihe lahheraj 
pnlni-umhal Muu::a Israin Kalan and 
ihitni Ijalgimj, Patti Anandi, Patti 
IJaniimannagar, Patti Bhawani, olherwiso 
called Jad‘»a Patti, and Patti Gopipiir, 
original A\ith dependencies, Pargana 
I lharmpur. District Bhagalpur, bearing 
No. 171 (IP in Pegister (Bb within the 


jurisdiction of Thana, Sub-Pegisiry Otlice 
Madbepura, District Bhngalpnr, together 
Avith all putni riglits and interests includ- 
ing 4 Cutcha Catchery liouses covered with 
straw, standing in .Patti Bhawanipiir, 
otherwise (‘ailed Jndiia Patti. Approxi- 
mate value being Ps. 500/’ 

The PlaintiB's-Appellanls took out deli- 
very of possession of tlic properties speci- 
fied aboA'O on the 9th .Februarv 1908. 
There Avas then a dispute regarding the 
possession of Bhawani, alias rJaduii Patti, 
Avhich axS aheady slated was one of the 
Pattis of the puhii ialali Israin Kalan, 
botw’een the pj’esont Plaint iifs and the 
Tiwari puhiidars\ who were all membi'rs of 
a Hindu joint fannly. 'TIk' dispute led 
1o a (‘riminal proc'cediug under sec. 1 15 of 
the Code of Criminal Promliirc, 1898. 
'The 'TiAvari 'putnidiirs lor tlic firsf time 
stated in the course of the said pixiceed- 
ings that they held possession of the Patii 
in (|iies(ion, under a nioharari lease, dated 
Iho Mill dune 1840, .'ind not under the 
puhii lease da ted tlu^, 3 1st August 1850. 
Tlie f'riminal Court decided in faA’our of 
the Defendants on Ihe ground of actual 
|)ossession hy a judgnicnl, daled tlie *20111 
Seplenibcr 1909, and lefiisia! to deal with 
the validity and effect of the mokurari 
lease set up by the Defendants. 

The I’laintitfs thereafter iiislitiited the 
])r(\senl suit (No. 5*25 of 1910) on the 20th 
September 1910, in the f'ourl of the Sub- 
ordinate Judge of Bhagalpur. In tlie 
})laint the facts set forth above were stated 
in detail. The Plaint itfs claimed the fol- 
lowing reliefs : ~(\) A declaration that 
Bhawani alias Jadua Palli was a part 
and parcel of the puhii settlement of the 
31st August 1850; (2) A declaration rhat 
the Defendants had no uiokurari or any 
other permanent right to the Palli in ques- 
tion ; (3) A decree for khas possession of 
the Patti in question with mesne profits 
and costs. 
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The successors! of the original pxilmdar, 
Kaliuath Tiwari, were the principal De- 
fendants to the suit. Thcv filed written 
statements denying the claim of the Plam- 
tiffs, and relying upon the molcHrari lease 
of 18-JG. Tlic following issue, amongst 
otliers, was framed for trial : — 

Was th(j said hioliumri interest merged 
in the pni}n interest of tlie l)erend;\nts 1st 
party and thereby cxtinguislied’’ 

After recording and examining exidence 
both oi’al and docaimentary produced hv 
the parlies, the said Suhordinate Judge 
<lelivere‘d judgment on the 20th August 
IU12. Me held that the inferior niohurari 
interest creati'd in 1^10 had not itjerged 
in the superior putui tenure of 1850, 
alihongli tile J’atti in cpiestion formed a 
pari jind parcel of tlu^ fmlai. Me (‘onclnd- 
ed his jiidgineiit on this point in the fol- 
low ing words : — 

‘‘In niy o])iinoii there would bo no 
merger aceoi'ding to the princinWs upon which 
Lhe. KnglMi law of merger is based, if a 
person purchases the Iavo rights in I he names 
of txvo persons, and if he lct*s the outside 
world to know that he intends to keep both 
the rights separate and alive. 

In this case the putni and tiie luohurari 
were acquired iu the. names of different 
persons and the moLumri was treated as a 
s,r,pai*ate property from tlie inifni. There 
could not, under the circumstances, be ^ny 
merger of the inohuiari right in thei superior 
2 >iitni right. 

The learned Pleader for the Plaintiff 
referred to the cases of Promotho N(Uh 
Mitter v. Kafi Prosonno ('Iioirdhiirij (8)» 
tiitrja Nuiain MantJal v. Nanihi Lnl Sivha 
(9), Ulfat Tlo^mdn y (Jat/ani (10) and 

Kuhemhift lUim v. Mamtnz Mi Khan (G). 
l^ut in none of these cases tliei question of 
merger arose in the same circumstances as 
in the present ease. This question was not 
dealt with in any of these cases, in the same 

l6) L. R. 6 J. A. 145; s. c. |r. L. B. 5 Cal. 

198 (1879). 

(8) I. L. R. 28 Cal. 744 (1901). 

(91 T. L R. 33 Ott 1213 (1906). 

(10) I. L. R 36 Cal. vS02 (1909). 


light ns it has arisen in this ease., Tlu». 
principle of the English Jaw of merger 
seems to be tliat there should not be t)ne 
ostensible owner of the two rights, althougli 
the beneficial owner may be om; and the 
same person. 

“ 1, therefore, holil that the molurnrl 
right did not merge in (lie piefni right, as 
the pU'Ini and tnohumri rights were not 
acquired in the saint* names, and as the 
mohurari right was kept separate from the 
pwtni right, hy keeping se])arale eolJeclion 
j>apers for the nmLuraii and bv granting 
separate rent receipl.s to (he tenants as 
mohitrnrUlars. '' 

^riic result was that (In* s;iid Suboi’dinabi 
Judge made a decree declaring the title of 
lhe Plaini ill's to the pnhil, but dismissiug 
the claim of tlit» PljiinlilTs to tleclaraliou 
and possession in ]esp(‘ci t)l‘ l>haw:iiii 'ir 
Jatlua Pulli. Thi? Plainlilfs apptmled 
from the said deen'e of tht* Subortlinau^ 
Judge to the Migli (’ouit of J udicjitiu’e at 
Fort William in l^eugal, and (he appiMl 
was finally heard l)y th(‘ High (.’ourl of 
Judicature at JAitna, which delivered judg- 
ment on the 27th June 19U). Tin* learn- 
ed Judges of the High Court siibsia-nlijiHv 
agreed with llie findings of the Suhordi- 
nate Judge. They concluded their judg- 
ment in terms following ; - 

VVe agree with Tminoiij J., in Ahihil 
Karim v. A ham mad Ali (la) that prior to 
the year 18S2, wlien tlie Transfer of Pro- 
perty Act w’as ijassed, tiiere was no nnngcr 
in the niofussil. The Act expressly left 
untouched the law of merger applicable to 
leases taken 'for agricultural purpo.seK. 
Such leases were dealt with in tin* liengal 
Tenancy Act of 18S5. That Act left, un- 
touched mohnniri rights. It dealt only 
with the merger of occupancy lights. If 
it be suggested that the Transfer of Pro- 
perty Act was an atteinpf to codify the law 
applicable to leases not for agricultural pur- 
poses, the terms of the jmesent h*alse • are 
relevant. _ 

* * it 

“ As clearly as a d<icument can be worded 


(13) 23 Tn.l. Cas. 612 (19U). 
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the to tlio 'Tiwaris was a for 

aflfriouKiiral rnirpose. It is not affectod by 
the attempt of 1882 to codify the case law 
relating to the transfer of property. If 
the Bengal Toiiancy Act, sec. 22, could by 
any spuriotis argument be made applicable 
to 4he terms’ of the lease, it was not in 
force when the allcgt^d merger arose. 
Ex. G shows clearly that Mcgbnaih Tiwari 
wais the head of the family in January, 
J88G. Ex. L shows that (.’handan Nath 
Tiwari was the head of the family in 1883. 
Ihe genealogical iable indicates that 
neither Chandan Nath nor Meghnath could 
have been the head of the family while 
Kalit Nath was alive. Kalil. Nath must 
have biPcn dead in 188:1, before the Bengal 
Tenancy Act was passed. We do not pro- 
p 06 e to consider whether ii mohurari culti- 
vating lease is covered by sjec. 22 of the 
Bengal Tenancy Act. It is» sufficient to 
Hjiv that that Act cannot operate upon a 
eoalescencc of superior and inferior rights 
prior to the passing of the Act.’' 

The Higdi (Vmrt uecordingly made .i 
decree dismissinj^ Ihe said apjieal wiLii 
eosls, and from lliat decree the PlaliUitl^ 
appealed lo Hia iNfajestv in Council. 

Mr. L. DvGruyUier, K. 0. (with Mr. 
B. DubO) for the Appellants, — The High 
Court was under the impression that the 
doctrine of merger does not aj)ply in the. 
mofussil in India, and so when the puhii 
and the moliurnri inlcrests became Aested 
in the same person the latter was not 
merged in the former. 

[Mr. Amekr Aia.- 'riie (|nestion is one 
of intention.] 

Heads judgment of ihe Subordinate 
Judge, where Woomesh Chnndra Goopto 
V. Baj Narain Uoif (U, Lai Mahamed 
Sarhir v. Jayir Sihrikh (51 and Kishcndidt 
Bam V. MawtiU Mi Khan (6) are 
referred to and Jihniiti Nath Khan v. 
Gokool Chunder Ghoicdhnrn (71, Promnthn 
• ui 10 w. H. 15 fur>8 

(6) iZ-0. W. N. 213(1109). 

(0) h. n. 6 I. A. 145 J s. r. 1 . X, R. 5 Oal 
198 (1879). 

^7) T. I.. R. in Cal. 760 (1891), 


Nath Mitter v. Kali Prosonno Ohowdhmy 
(8), Sur\a Narain Mandal v. Nanda Lai 
Sinha (9), IJlfat Hossnin v. Gayani Dass 
(10) and Kishendutt Ham v. Mamiaz Ah 
Khan (fi) are distinguished. 

As regards intention to merge, the High 
Court deals with this |x>int and refers to 
Baring v. Ahigder (11). 

There was no merger in India before 
the Transfer of Property Act. This is 
cletir. Also see sec. Ill of the Transfer of 
Property Act. 

fLoRD RHAW.--Wiil yon ]>lease give 
me the exact date on which merger is 
alleged ?] 

That is the date on wliich the whole 
title is vested in this family. 

fMR. Amrer Ar.i. — Hefers to sec. 117 of 
the Tran.sfer of Property Ael in connec- 
tion with sec. 111.] 

I do not admit that this is an agricul- 
tural lease. 

The next ])oint f wish to jnit before 
your Lordships is this : In Pengal, the 
Bengal Tenancy Act, VIII of 1885, as 
amended by Act VU of 1886 governs agri- 
cultural leases. In other cases the Trans- 
fer of Property Act applies. Neither of 
these .Acts would np))ly in a question 
like this wdiere, the question of merger 
arises. Again, at the time of our lease 
neither of these Acts were in existence. 
Again in Held Act the law steps in and 
.says that no contract shall affect certain 
rights of the tenant such as to trees, etc. 
The question of merger is something on an 
entirely different footing. 

[T.ord Cave. — The two questions in 
this case are ; (1) Was there merger in the 
mofnssil before the Acts? .And if there 

(G) fi. R 6 T. A. 146: 8, r. I. L. R. 6 Cal„ 
198 (1879). 

(8) T. T.. R,28Ca1. 744 (1901V 

(9) I. Ii. R. 88 Gal. 1212 (1906)/ 

(10) I. ti. R. 36 Cal«802 (1609). 

(11) [18921 2Ch.38l. 
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was, (2j Is not merger exHuded by the 
evidence in this case?] 

If there is no principle you sliould apply 
equity and good conscience. 3'his has 
been held to he English law. In merger 
is there anything opposed to the principles 
of Hindu or Miilmmodan law? 

In Woomesh Chaudra Ooopto v. Raj 
Narain Roji (4) there was a sale of a putni 
tenure. The purchaser sued to recover 
properties alienated by the vendor. Ques- 
tion was, was the action barred as action 
was brought more tlian 12 years after 
sale. At top of p. lb, second' column is 
what is inqvjrtaut; and p. 17, column 2. 
Thomas Savi r. Ptuirhan(ni Ray 02) does 
not bear on ih(‘ present In Jibanii 

Nath Khan v. Gokool Chundcr Chowdhnry 
(7) the jndgnient is at p, 7t»l. There is no 
reference here to the Transfei' of Property 
Act. or Bengal ^^enanev Act. 

[Ijoud SfiAW. — You are justified in 
saying tills that tlie point has ncvei- come 
up for express decision.] 

Promotho Nath Mitier w Kali Prosonnn 
Chowdliury {S) was on tlio Transfer of 
Property Act <at p. 7 hi). 

See also Surja Narain Mandal Nanda 
LalSinha (9) and IJIjal Ilossaiu v. (Jayani 
Dass (10). Two cases from the C. \V. N, 
are mentioned, Lai Mahamvd Siirkar v. 
Jagir Sheikh (5), the passage* from Sir 
Lawrence denkin’s judgment ; Hirendra 
Nath Dutt V. Ilari Mohan Ohosh (1). 
See also Abdul Karim v. Ahammad AP 
(13), “On the whole ihe view seems to 
have been tliat prior to the Transfer of 

0 } 1ft C. W. X. ftflo (1914). 

C4' 10 W. K. ir» (18681. 

(fSf la C. W. nl p. 918 (1909). 

O ) T. ti. R. 19 Cal. 760(18911. 

IS) T. L. R. Cal. 744 (1901). 

(9) 1. L. R. 33 Cal. 1212 (1906). 

(10) T. n. H. 86 Cal. 802 (19091. 

(12) 26 W.^K. W)3(1876). 

(13) 23 liid. Cfts. 612 (1914'. 


Projierty Act the. dtx'trinc of merger did 
not apply in Btuigal ” (Teunon, J.). 

Prosunno Naih Hay v. Jngai Chun- 
der Pundit (14i. 

It is impossible to say that there is any 
judgment in Calcutta tliat the law of 
merger doo.s not apply in the mofnssil and 
if there is no law then it- is equity and 
gooil eonscience, r.e., Knglisli law that 
should he applied. 

[IjORI) Stivw. 'Phe moment you get it, 

to that level the question of intenlion be- 
comes i m tv)!’ t an t . ] 

Prom 1^58 to I8^s7 they did nothing 
whatever. Tlw‘v did noi pay rent. Tlio 
patirari kept a. separale. juvonnl. 31iis 
account must have been kept anyhow. 

Mr. Kenirtaihy Proini for ihe Pe-spoU'- 
dents.^ dl is clear that the Transfer of 
ProtHU’ly Act lias nothing to do ^ith ibis 
case. 

The question is, did merger take place 
in 18r)b when Kalil got possession or 
did merger taki* place on account of inten- 
tion. Jn JHoG when pulni was graiite<l, it 
\\as not in favour of niulainiridar, but oF 
a junior member oi the family. KcfeiTe<l 
to Wi)omrs]i Chandra (ioofdo v. Raj Nara- 
in Roy M), where Sit Parnes IViaaxk was 
of opinion that merger do(‘8 not api)ly to 
India. Also per Ja<-k.son, .1. in ireo/ncv/i 
Chandra Goopfo v. Raj Nantin Pmhj iI* 
and Kisheuduti v. Mamlaz Ah Khan 
(()}. ’^riiere is an analysis of * tliis 
ciineAn Jlirendra NaiJi Dull v. Ilari Mohan 
Ghosh (1). Prosunno Nath Ray v. Jaynt 
Chundcr Pandit (14) also does not seem m 
involve the que.stion of merger. The 
question ^^as between tlio putnuhir and 
bis co-sliarers in the /amindari. 

(1) 18 0, w X 860, 883.(1914). 

(4) 10 W. R. 16 at p 20 (J8(iS). 

(6) L. K.6 T. A. 146-^. r’ J. t. R. 5 Cal. 

198 (1879). 

(14) 3 r\ L. R. 159 (ISTft). 
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OUUTIN TjAOHH WHAT! MUl V, BODHX 

Profnolho Nalli Mitirr v. Kali Prosonno 
Cliowdhunf (S) is solely a case on the 
Transfer of Properly Act. Snrja Narain 
Matidal V. Nitnda Lai Sinlia (9) was a case 
wlieie the contest was between mortgagor 
and mortgagee. It was not a question of 
siijM^rior anti inferior rights. It was 
(Ircided or» see. 70 of the Transfer of I’ro- 
))crty y\ct. Ulfai Ilofssain v. Gayaai Dufifi 
tlO) even if right was a decision on the 
'rransfer of rro])erty Act. 

Tf llie law of merger applied in India 
before I88‘2, then I say intention here was 
to keep titles separate. C'ases dealing with 
mortgagor [in the Kurja Narain Mandat 
V. Nanda Lai Sinha (91, also Whitrlcii 
Ihdanctf (I5)| are nol applicahh', having 
turned on etjnitalile rights of parties to 
mortgages and not on mergt'r. 

Here the litl(*s to the niolmrari and the 
pnini are not in the same person, ^rhe 
nioknrari was recognised as a se])avate 
estate with a separate rent in the liasfa- 
bobd, Ivefers to other documents. IMiere 
is a receipt under sec. d5, Bengal Tenancy 
Act sjiecifying estate as well as village as 
re(|uired by law. 

Mr. Dcdruiflhcr in ie])ly.~ No reason is 
given tor the view expressed by Jackson, 
J., in irom//r.v// (-handra (looplo \\ llaj 
Narain Koy (I) and it is contrary to 
Kishen dnfl Pam v. M<unta,': Mi Khan (0), 
also to Molie^-h Lai \. Moluint Bawan Ihni 
OCA 

The references in the haslahood arc to 
the nwhnrari, merely us a name, not as re- 
]>i‘esenting an estate. 

(41 10 VV. R. 16 at p. ISdSfiMV 

(G) L. H. G I. A. 145 ; 9. c. I. L. R. 5 Cal. 

198 (1879). 

W T. h. R 28 Cal. 744(19011. 

(tt. T, Fi, R. 39 Cal. 1212 (1906). 

(10) T. L. R. 3Q,£lal. 802 (1909). 

(16) tl9UJ A. C. 132. 

(16) L. K. 10 T, A. 62 ; s. c. I. L. R. 9 Cal. 

961 (1883). 


ATH TiWART. 

“Estate'* in sec. C5, Bengal Tenancy 
Act im^ans place, not tenure. 

Their T.ordships' JuDiiAiKXT was deli- 
vered by 

I,ORD Shaw. — is an appeal 
against a decree of the High Courl of 
Judicature at Patna, dated the 27ih 
June 191(5, aSirining a decree of tlie Sub- 
ordinate Judge of Bhagalpur, dried the 
20tb August 191*2. 

The purpose of the suit was for a de- 
claration of the Plaintilfs’ title to a Puhii 
1'aluk called Tsrain Kalaii, in the District 
of Bhagalpur, and for klias possession of 
certain lands anIucIi arc in the hands of 
the Deiendanls. The Defendants resist 
ihis claim on the ground that they aVe 
the holders of a inolnirari lease of a cori- 
siderable portion of tlu'- (mini called ,Ja(1iia 
Patti. 

I’bcre were many issues iri tbe case, 
each party attacking the title of the other. 
Inlcr alia, a strongly contested issue was 
whether the mokurari lease set up by the 
Defendant.s was gviminc. After a very 
full trial there is a concurrent finding by 
both Courts that it was. 

The case was ably argued bt‘fore the 
Boaril. and the point of contention may 
be said to have been that which was con- 
tained in'^the eighth issue tried before tlie 
Subordinate .ludge. That issue was in 
these terms : — 

“ Was the said muknrnn interest merged 
in the imfni interest of the Defendants first 
party and thereby extinguished T" 

Jf this merger took iJace, the defence 
fails. If it. did not take place, tbe de- 
fence sncceods. 

]?educed to the simplest elemenls, and 
confined to those which bear upon the 
issues so determined, (lie facts may be 
stated thus; One Miitbura Nalh Ohosb 
was pro])rietor of the holding, 

under D-akeraj title prior to 1846. On the 
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llth Juno of that year, he granted a 
wokurari lease respecting Jadua Patli in 
favour of Dliirnath Tiwari anti Loke Natli 
Tiwari, the predecessor.s of the Tiwari 
Defendants, at a rental of Ra. GG-11-3. 
There can be no doubt that tliis was an 
agricultural lease binding the lessees “ to 
cultivate tlic said land at case of mind, etc. 
Under tins agricultural lease the lessees 
would, according to juactice, either farm 
the lands themselves, or let I hern to other 
cultivators, drawing rents therefor. 
During their possession the value of the 
lands thus let in moknrari appears to have 
greatly risen. 

Ten yeajs later, viz., on the 31st August 
185G. I he owner of the Afauza, viz., 
Mathura Nath (Ihose, already mentioned, 
granted a imlui lease of the whole ]\raiiza 
in favour of two persons, Tej Narayan 
Tiwari and Kalit Xalh Tiwari. More 
tJian two years afterwards Tej Narayan 
Tiwari sold his half-share of the imhii to 
Kalit. The exact date of this transaction 
was the lOtli December 1858. 

The question as to whether these tran- 
sactions nere fundamental! v joint family 
transactions and should he so Treated for 
the purpose of the appli(?ation of the 
doctrine of merger, is a question which 
will be afterwards referred to; but, in the 
meantime, it may he noted that facie 
of those two transactions, viz., the pulni 
lease and tlie moknrari lease, they are 
granted by tlic same grantor to grantees 
who are difl'erent persons. But fur the 
introduction of this question of the joint 
family, the point of merger could not, in 
fact , arise, as there is no identity of per- 
son between the mokuraridars and the 
puinidars. This applies clearly to August 
1850, when the jniini lease was granted, 
but it also further applies to December 
1858, when Tej Tiwari sold his half-shai*e 
to Kalit Tiwari, because Kalit, although 
thereafter holding the puini cn bloc, was 


not himself a moktiraridar of Jadua 
Patti. 

Accepting jfor tlie moment, however, as 
relevant, the fact that Kalit Tiwari, the 
2mluidar, was of the same joint family 
as Dhir Tiwari and Jjoke Tiwari, the 
mokuraridars under the 1846 deed, and 
accepting also as relevant , for the moment, 
that when a joint family interest can be 
ix)fitulated, the doctrine of merger should 
be applied to it, their Lordships note that 
much authority was cited to the Board as 
it had been to tlic Comts below, on the 
proposition broadly maintained that, prior* 
to the Tr’ansfer of J^rojier ty Act , ihenj 
was no law of merger in tlie mofussil. 
Tlie various points of this argument, in- 
cluding the question of wliether the case 
law, applicable to the situation of inovl- 
gagor and mortgagee, eoiild he applied by 
accurate analogy to the ca.se of moknrari- 
dar and jmluidar — these various points 
need not be entered u))on at length in tjie 
present ease, in view of the clear opinioir 
which the Board has foiined and which 
will be pi-esently slated as to the true 
range of tlie doctrine of merger itself. It. 
may, however, be mwntioned incidentally 
that towards the close of the series of de- 
cisions referred to, thcr’e ocerus the case 
of Hi rend ra Nath Dnft v. Hjiri Mohan 
Ghosh (U aud in the judgment of the 
Court, coirsisling ot Eletcliei’ and Chiirltor*- 
jee, JJ., and delivtued by tire latbu*, a 
valuable review ocenis of the series of de- 
cisions upon this braneh of Indian law. 

Before leaving the list of Indian cases 
referred to, it may, howe\er, be also oh- 
,served that no light is thrown upon this 
case by the later half of them, which \\erc 
ruled by tire provisions of the 'J'ransfer of 
Property Act. Tliis ease is ru)l so ruled, 
but depends upon general law. 

But, if the doctrine of merger is ap- 
pealed to, that doctrine must be taken as 
U) 18 0. W. N. 8(J0U9U). 
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it stands. Merger is not a thing which 
Oi'cnrs ipso jure ui>on the acquisition of 
wliat, for the Stike of a just generalisation, 
may l )0 ^‘alled the superior with the in- 
f(‘rior right. Inhere iriay be many reasons 
- coiivoyaiicing reasons, reasons arising 
out of the object of the acquisition of the 
one right being merely for a teiniKmiry 
purpose, family reasons and others— in the 
course of wliich the expediency of avoiding 
the coalescence of interest and preserv- 
ing tlie separation of title may be appa- 
rent. In sliort, the question to be settled 
in tlie application of the doctrine is, was 
such a coalescence of right meant to be 
accomplished as to extinguish that sepa- 
ration of title wliich the records contain? 
This is in accord with setllcd law, of wliich 
two recent instances may be given, vifs.. 
Capital and Cou'ntics Bank v. liltodes C2) 
and especially the judgnuMit of .Farwell, 
J. , in Ingle v. Jenkins (3), 

,The doctrine of merger being thus ap- 
plied to the ])roscnt case, it is found on 
an examination of the circumstances, that 
they show with great clearness that instead 
of the mokurari lease having been extin- 
guished by merger, it was, on the cou- 
irary, kept up as upon tlic one hand the 
source of right to the cultivators ])roceeding 
from the n^okuraridars^ and upon the other 
hand, the separate grant of subsisting 
right to the mokuraridars by their lease 
in respect of which the ])aynicnt into the 
pntni exchequer of the specific lls. 66, 
specified in the molurari lease, continued 
to be made. The argument of Mr. Ken- 
worthy Brown upon the documents made 
this clear. It is not, however, necessary 
to eviX&v upon the details thereof, for both 
of the Courts in India, after full investiga- 
tion, are satisfied in that particular. Had 
there been a iia^^merger in fact, and in 
intention, the whole of such transactions 

(2) [1903] 1 Ch. n. 6S1. 

13) tl900J 2 Oh. I). 388. 


would, ill all probability, have taken a 
different shape, and in particular no more 
would have been heard of the mokurari 
rent. 

Tliis raises the last question in the case, 
and it is one of some importance. It was 
strongly argued by the Appellants* Counsel 
that it was sufficient for his purpose to 
show that mokuraridars and putnidar were 
of the same joint family, and that the 
difl'ereuce of name of the one sot of per- 
sons from tlie other person was of no ac- 
count. 

I'heir Lordships are not of this opinion. 
^J*hc difference of name, it is not going 
too far to say, may be at least an element, 
and an imi)ortant element, in the question 
as to whether merger was ever truly in- 
tended. There may under tlie law of 
England be complete fundamental identity 
of right belwoen the holder under one title, 
and the holder under another, but a 
convenient method of indicating intention 
on the subject is to create, for the purpose 
of keeping up the sbjm'alion of title „ja tioist 
by which merger in the legal sense is 
clearly avoided. In short, although the 
same person is truly and comjirehensively 
the owner of all the riglits which might 
have coalesced, the substance of separa- 
tion is preserved by the form of title not 
having been allow(»d to merge into the one 
name. 

To apply this dcxdriae to the Indian joint 
family, when a joint family interest might 
be said to cover rights acquired to property 
by several individuals belonging to the 
family, but when the rights which might 
otherwise be merged are confenred by titles 
taken in the names of different members 
of the family, and thereby the meafUs of 
articulate differentiation is continued as 
effectively os by the jirtiifipe employied i& 
England of tbe Wt^pg at hoc, 

then it appefin tb . 
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tjaese circumstances are elements for con- 
sideration. 

All the length that this judgment goes 
is that the fact that the two sets of 
title do not meet in identity of name, but 
are separately attached to separate mem- 
bers of the family, is a matter to bc^ con- 
sidered on the question of wlielher merger 
was ever intended. As already stated, 
liowever, in the present case, in addition 
to the title standing in the names of differ- 
ent members of the family, the transaction 
under which the mokurari lease and the 
rights consequent thereupon were k6pt 
alive, is quite plain upon the documents 
and accounts. 

Their Ijordships are of opinion ihat a 
sound view is taken of this case by both 
the Courts below, and that Ihe appeal fails. 
They will humbly advise TTis Majesty ac- 
cordingly, and at the Appellants should 
]>ay the costs. 

Solicitors: }frssrs. lUrnni /tO'Vr/w .C 
AV'r/7/ for llu^ Appellants. 

Solicitors: Mrssrfi, H V(t/./7/.v d' Hunger 
for llic Tles])ond(mts. 

T\. M. I\ Appeal 

IL” ' ■ ■■■ ■ 

rCIVIL RBflSlONAL JORiSDICTION.I 

SmaIiIi Cadsb Coubt Rbfbrenc^ 

No. I OF 1920. 

Sandbrsob, C. J.* 

RiCRABDBOB, J. CiODBI SaNKAR AfiA..- 

1921, WALLA, PliintifT, 

Heard, v. 

3, Janoarj. H. P. Moitba, 
•Jadgwent, Defendant. 

31, January. , 

Indian Oordract Act (IX of 1H72)^ fees. 0 
and contract for *^^sale of certain goods on 

arrival^'^ if enforceable when goods shipped f,orn 
Germany were captured after the ovthreak of war 
by a hetligereht hut after proceedings in a Priie 
Cwsft arrived in diferent ship two years after 
•^Such arrival if comei %dthin the meaning of 


. '* jfv** 

arrival^' contemplated by the contracting parties — 
Doctrine of frustration^ applicability of 

Defendant contrncted to supply Plain- 
tiffs icith five cases of white shawl cloth. 
The coni met teas made on 2lst January 
1914. and it was headed “ contract ship- 
men! and a nival A' The goods ircrc lo be 
shipped in July and August 1014. The 
Defendant had pTCviously ordered bO cases 
of while shawl cloth from ^<frllers in 
London. In part fulfilment of the De- 
fendant's order 20 cases were shipped in 
July 1914 by his sellers in a German ship 
SS. “ SpitzfeJs'* Hamburg to Calcutta. 
The German ship was captured by the 
British in the Mediterranean shcrlly after 
the outbreak of the war n^ul was camlrmned 
as prize. Under Goeernmenf orders the 
cargo was transhipped at Ucaandria into 
a different ship, which arrived in CalcntLa 
in June 1016, delivery to the consignees 
being made conditional upon payment of 
extra charges in ihe nature of transhipping 
and forwarding expenses. There was u * 
provision in the eonlrad lhal in ease of 
toss of the ship Ihe ran! rad sjtonld sland 
rancdled. Inhere was fnrlher , provision 
in the eon trad lhal if I hr gauds did not 
arrive within (he ypcdjied lime, the sellers 
should notify Ihcir hnyrrs, and (he latter 
should drdarr whether Ihry are pn pared 
to grant an extension o/ time, ullicrwisc 
the contract should be considered as can- 
celled. The Defendant did md. inform the 
Plaintiff oj the arrival of the cases in June 
1916 and he similarly ignored his other 
buyers of 1914, and S(dd them to other 
'dealers at a profit to himself, the market 
having risen. The Plaintiff in July 1017 
in consequence of information which he 
had received, tendered the contract price 
to the Defendant and brought the present 
suit for non-delivery of the goods. 

Held — That having reg^d to the cap- 
ture of the ship and the transhipment, the 
Plaintiff was not entitled to the delivery 

72 
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of tho goods on their arrival in Juyie 1016 
in thr same mamier as if there had been 
no intrrrupliov. 

Per Sander>son, C. J . — The arrival of 
thr goods in June 1016, after the events 
'irliirh happened, was not such an arrival 
as was conicmplat ed hij the parlies io the 
contra cl . The purpose of Ihe eoniracLvnd 
the inientio)i of ihe parlies Io ihe confraei 
ice.re allogrther upsri bif Di/ caplvre of 
the ship^ bii the prolonged delng and by 
the other cireAim stances which were the 
result thereof, Consequenthf the Defend- 
ant was not bound io deliver the goods to 
the Plaintiff when Ihnj evenlually did 
arrive in June 1916. 

Per ilicHARnsoN, J. — Ucgnrd being had 
to the events which happened, the contract 
had ceased' to be operative ichen the goods 
arrived in June 1016. 

If the contract between the Defendant 
and his shippers became illegal owing to 
the outbreak of ihe war, if maif be that ihe 
contract between ihe Plaintiff and the /)r- 
fe.ndani fell with hnl flic (jnesiiou of 
illegatitfi not having been niisrd , the (‘on- 
elusion ihai Ihe events icliieh happened 
dissolved the eonirael may be supported 
by ree()iirs(\ to ihe doetrine- of frusl ration , 
according in which a suhsequcnl event or 
contingpiey beyond ihe ken of Ihe parties 
at the ii^ne of the I ransaction , for the 
occurrence of udiich neither- of them is 
responsible and for which they hare noi 
provided, may operate to undermine and 
avoid the coniraci between them. 

IIORLOCK V. r>KAT, (1), TAAirUV StEAM- 
RTTir CoMEANY V.' Anc.IX) AIexK’W Pf.TRO- 

LEiTM Products ('o., Ld. (i), Mrtro- 
roiiiTAN Water Bovbd v. Dtck Kkrr 
Co. (5), Bank Line v. Caerd (0) and 

% 

( 1 ) rifllCl l A. 0. 48«. 

(4) [1916] 2 A. 0. 307. 

(5' [1917] 2 K. B. 31 j [1918] A. C. 119. 

(6) [1919] A. C. 435. 


Baiuy V. DeCrespiCiNy ( 7 ) referred to and 
followed. 

Treating the question as one of construc- 
tion, regard must he had to the nature and 
circumstances of the particular transac- 
tion. 

The importance of delay in the regime of 
commerce is recognised. 

AFetroeoTiTtan Water Board v. Dtok 
Kerr Co. (t)) and Bensaude v. Thames 
AND Mersy Insurance Co. (8) referred to 
and approved. 

'J'he delay and the probability of delay 
were amply ^sufficient for the conclusion 
that the contract in a business sense 
perished with or after the capture, long 
before ihe goods arrived in Calcutta and 
it iumhl not be revived without a new con- 
tract. 

8oml)le : — The Ioss*\ of a ship does 

noi include capture. 

TTorlock V. BeMj (B referred io. 

This wns u reforenEO by ^Ir. Thomhill, 
ChiEf Jiidtjo. ('jilriitln Kmnll (’niiso Court. 

The fads of’iho ease will fully appear 
from tlio jiul^inent of Riebardson , J. 

717 r. Langford James for the Plaintiff. 

Mr. IT. D. Bose and Mr. F. R. Surita 
for ibe Defendant. 

Tlu^ Judcment of the Court was as 
follows : — 

Sanderson, C. J. — T have read tlie 
jiidfi'menl about to be d(?livercd by iny 
learned brother Mr. Justice Biebardaon. 

In my jud;[ment the events, which have 
been refoired to in detail by my learned 
brother, were not in tlie contemplation of 
the parti(‘s to the contract, when the 
contract was made. It was made on the 
21st Jannary 1914 : it was headed ship- 

fl> [ 1916 ] j A. C.I 486 . 

(5) [1917] 2 K. B. 31 ; [1918] A. G. 119. 

<7> L. R. 4 Q. B. 180 (1569). 

(8) [18971 A. 0. 609, 611. 
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ment, and arrival : the goods were to be 
shipped in July and August 191 In fact 
the goods in question were shipped on 
8. S. “ Spilzfels,” a German ship which 
sailed from Hamburg on the 19tli of July 
1914, but they did not arrive in Calcutta 
until June 1916, more than two years from 
the date of the contract. Tliis was due 
to the oiitbreak of war in August 1914 
and to the capture of the S. S. 
“ Spitzfcls.” The goods were transhipped 
io S. S. Alavi under the circumaiances 
detailed in niy learned brother's judg- 
ment. 

In my judgment^ the arrival of the goods 
ill June 1916, after the events which 
happened, was not sucli an arjival as was 
eoiitein plated Ijy the j)ar1ics (o I ho con- 
tract. 

In my judgment the purpose of the con- 
tract and the iiiiention of tlie parties to 
the contract were altogether upset by the 
capture of the S. 8. “ Spitzfcls,” bv the 
prolonged delay and by the circu instances 
W'hich were the result llK\reof ; conse- 
quently, in iny judgment tlie Derondunis 
were not bound to deliver iJic goods to 
the Plaintiff when they eventually did 
arrive in Calcutta in June 1916. 

In my judgment the answer to the ques- 
tion which the learned Chief Judge of »he 
Small Cause Court Has referred to this 
Court should be in the negative. 

The Plaintiff must pay the costs of the 
reference. 

We think that there should be two 
(JoLinsels’ fees and two attorneys’ f^es, one 
fur each hearing. 

Bichardson, J. — Tliis is a reference 
by Mr. Thornhill, the learned (Jliief Judge 
of the Calcutta Court of Small Causes, 
from whose order the facts about to be 
stated are taken. I'lie facts are either 
undisputed or concluded by Jhe Chief 
Judge’s findings. * 

The Defendant in flUJ ifiTit cqirtracftrti 11b 


TRA. 

supply the Plaintiff with five cases of white 
shawl cloth, shipment July and August 
1914. The contract is dated 9A^t January 

1914. 

The Defendant had previously ordered 
50 cases of white shawl cloth from sellers 
in London. Of these 50 cases lie sold 2‘2 
to buyers in Calcutta, including the five 
cases sold to the Plaintiff. 

In part fulfilment of the Defendant’s 
order, 20 cases were shipped in July 1914 
by liis sellers in the 8 8. “ Spiizfels,” 
Hamburg to Calcutta, o. i. /. o. Calcutta, 
to the order and on account and risk of the 
Defendant. The “ Spitzi'els,” a German 
ship, was cajdured by the British in the 
Mediterranean sliortly alter the outbreak 
of war and was condemned as ])rizc. 
Under GovernmeJU orders, the cargo, or 
portion of it, was transhipped al Alexan- 
dria iiilo the 8. S. “ Ala\l,” which arrived 
in (‘alcuita in June lUIG, that is, merely 
two years late- -w it li J7 only out of the 
Defendant’s 20 cases on board. IMie 
goods wore cleared by the Defendant or his 
agents somotirne about the lOtli June 
1916. The proceedings of the Trizo Court 
are not in evidence and the Chief Judge 
states that there is nothing to show that 
any particular conditions attached to the 
goods ))y reason of those proceedings save 
that the delivery to the consignees was con- 
ditional upon payment of extra charges in 
the nature of transhipping and forward- 
ing expenses, e(c., which ainounijed to 
Es. 3,or38-JI-() for the 17 cases. 'Fhe 
cJiarge.s were pin’d b> Ihci Defendant. 

The Defendant also paid the drafts for 
the whole 20 eases together with the in- 
terest which had accumulated tlicreun. 
He further paid deviation insurance and 
80 forth. He sent in i) claim for the three 
ca.sGs short delivered. 

T’he contract between I he parties to the 
suit is headed “ Contract shipment and 
’ THte fillet 18, IntrG/ftUttdfy . 
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The *s(*cond clause is a long one. It lays 
dowii tliat Ihe buyers shall take delivery 
of the goods within a fixed nninber of days 
from the respective dales of arrival and 
contains oilier provisions relating to de- 
livery and payment. 

('Is. 'S and i are as follows : — 

“ 3. Should the goods or any portioji of 
sante not luivf*, been sliipped or not have 
arrived al the expiration of the time 
stipulated, the sellers, on the facAs coming 
to Ihci)- knowledge, shall imiucdialeh 
jiotify the buyei’s, and the buyers jnnst 
within tw'o days of llieir receipt of notice 
from sellers, declare whelluu' they are pre- 
pared to grant an extension of time for 
shi|)ment or arrival of the portioJi o\er(lije, 
otherwise this jjojtion of Ihe contract shall 
he considered as eiuicelled, and the sellers 
sliall not be r(‘spunsible for any sueli noii- 
I'uHilment of contraet. Should the goods 
or any porhoii of sanu‘ not have been 
shipped owing to suppliers and to pro- 
ducers stopping payment, or being i)re- 
vented by accidents to or the destruction of 
works from preparing same, the contract 
shall be rescinded for that portion not 
shipped. ’ ’ 

“4. Buyers will not have the right to 
cancel this contract or auy portion thereof 
if the goods from any unavoidable cause, 
such as strikes of operatives, dock 
labourers, carriers, seamen, accidents lo 
railw^ays, or any other force of nature, are 
sliipped later than the shipment dates 
contracted for, provided tluit such dela\ 
in shipment shall not exceed the period of 
one month.'’ 

Under cl. 6 the argument is to be con- 
strued as a separati* contract in respect of 
each instalment of goods. 

Cl. to sa\s : — “ The entry of the \essd 
at the Citstorn House means arrival under 
ihib cunlract. 1 ioss of the vessel cancels 
tBe portion of ibis contract shipped in the 
vessel lost.” 


The Chief Judge has found “ that the 
J^efendant intended to perform his July 
jiart of the contracts Avith his buyers by 
allotting to them cases out of such consign- 
ment or consignments as might arrive in 
ordinary course by the S. S. “ Spitzfels or 
any other ship.” It is further found that 
the Defendant did not inform the PlaintifiE 
of the ai i ival of the 17 cases in June 1916. 
He similarly ignored bis other buyers of 
1914, and assuming complete dominion 
over the goods sold or resold them to 
other dealers at a profit lo himself, the 
market having risen. Further when the 
Vhiintiff in July 1917, in consequence of 
information wliich he had received, ad- 
dressed an enquiry on the subject to the 
Defendant, ihe latter replied that the 
goods had never been shipped. 'JAie riain- 
liil, however, was not deterred. Ho ten- 
dered the contra(*t price for three' cases on 
(he footing that they represented tlic July 
shipment under his contract, lie then 
brought Ihe pi'esent suit to recover 
Rs. 1,987-8 annas damages for their non- 
delivery. At Ihe lime he was not aware 
of the extra charges paid by Ihe llcl'endant, 
but during tlic hearing of the suit he ex- 
pressed his willingness to pay those 
charges, the market being then favoiir- 
aljle. 

It may be added that the goods being 
(Jeraian origin, tlie Plaintiff made no 
claim in respect of his remaining two 
cases, on the footing that they might have 
been shipped in August and that the rule 
against trading with the enemy excused 
the .L)efeiidant from performing that part 
of his contract. 

The suits came Iwdce before the learned 
Chief Judge. Oji Hu' first occasion He 
disiiussed it, holding, as lie says on tli- 
construction of the contract “that the 
eontvaci svas conditional on the arrival of 
the goods in CalcuUa in the ordinary course 
o? naA^gation,” 
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During tlie temyoiary absence of Mr. 
Thornhill, the Full Bench of the Court of 
Small Causes set aside the dismissal and 
directed a retrial. Having retried it, the 
learned Judge has again dismissed the 
suit, this time subject to the opinion of the 
High Court on the substantial question of 
law arising, which he states as follows > - 

“ Whether having regard (o the capture 
of the S. S. “Spitzfcls*’ and tranship- 
ment to the S, S, “ Alavi ” the PlainlilT 
was entitled to the delivery of llie goods on 
their ajrival in Calcutta in June JUIO, in 
the same manner as if there had been Jio 
interruption.” 

.1. agree with tlie (’hiet Judge that re- 
gard being had to llie e\eiits which 
haj)pened, the contract had ceased to be 
operative wlnui the goods arrived in lUiC, 
though it is o|)cn to (|uestion whether the 
contract was “conditional on llie arrival 
of the goods in due cours(? of na^igatiou.” 

As to the heading “ contracl sliipunmt 
and arrival” the goods were in fact 
shipped and did ultimately arrive. The 
contract appears to be silent as regards 
delay in arrival apart liom delay in ship- 
ment and loss of tlie ship. Jt was not 
contended that loss of tlie ship includes 
capture, liorlock v. Beal (I). As the 
goods were shipped in time, the ])i’ovi.sioii 
made for extending the time oj.' shipment 
(with a corresponding or relative exlonBiou 
of time of arrival) does nut assist the 
Plaintiff. The parties, therefore, would 
seem to have left the matter of delay alter 
shipment unprovided for, though “delay 
even of considerable length and of wholly 
uncertain duration is an incident of mari- 
time adventure.” Bank ]J)ic v. Cupel 
( 2 ). 

bucli cases as that of Idtf \. TItrunhjn 
(3) which the Chief Judge cites, ar<^ of no 

(1) [iyi6] t A. C. 48fi. 

(2) [iai6] A. C. 436, 458. 

(3) 3 Ca-mi). 374. ^ 


assistance. In tha( case, the parties ex- 
pressly agreed^ that if the goods shouUI nt)< 
arrive before a. named date,; I he. bargain 
should be void. It was held (hat ariival 
within the date was a condilion precedent. 

There is no such express agreement in 
the present cast*, and 1 am not satisfieil that 
a condition in the particular form suggested 
could be imported into the contract nor 
am 1 aware what its piccise effect would 
be on tlu* delay here (where tlu^ deviation 
was involuntary) or on delays of other 
dcscj-iplions. There ma> be delays of 
which the parlies “ look tlu'ir eJuinee.” 

If the contract of traiishipment bet wee ji 
the Defendant and his shippers, beeauu; 
illegal owing to the outbreak of war, it 
may be that the contract between the 
Plaintiff and the Defendant fell with it, 
but the question of illegality was not raise<l 
and in my opinion the cojiclusion llial the 
events which Imppeued dissoKed the con- 
tract may be su))ported by jccoursci to (he 
doctrine of frustratioji which the learned 
Judge also calls in aid. 

According to that doctrine, a subsecpK'nl 
event or contingency , beyond the. kcji of 
parties at the time of the transaction, for 
the occurrence of which neither of them is 
respoJisiblo and for which they hav(^ not 
provided may sometimes operate to under- 
mine and avoid the contract between them. 

The doctrine is illustrated in a number 
of recent English cases, four of wluich in 
particular-- -now' the principal cases on the 
topic — went to the House of Lords. | Ilor- 
luck V, Beal (1)J ; where the earlier eases 
are considered and classilied ; Tamplin 
Steamship Company v. A'nglo Mexican 
Petroleum Products Co., Ld. (1), Mefro- 
politan Water Board v. Ihch Kerr Co. 
ibj and Bajik Lino v. Cupel (6y | The 

(1) [191U] 1 A, C. 486. 

(4) liaiej 2 A. 

^5) [1917] 2 K. B. 31 ; [1918] A. C. 119. 

(6) [19191 A. C. 436. 



578 


TB« CALCUTTA WEEKLY NOTES. 


[VoL. XXVI. 


GbUEI SANKAH AciAftWALLA V, H. P. Moi TEA. 


doctrine may have its limitations. It may 
not bo a.pplioable in every case wlierc Ihe 
unexpecled happens with serious eon- 
se(juences. It may apply only in excep- 
tional cases. But in my opinion it is ap- 
plicable to tlio facts of the X)resonl ease. 

Ill one of the earlier cases | fhn7/y v. 
DcCrespigyiy (7)1, whore land, lli(‘ snl)jec(- 
jiuitter of a covenant by the f^laintiff in 
favour of the Defendant, was coiiipulsurily 
acquired and the Defendant was held dis- 
charged from the covenant, llajinen, J., 
in a passage often cited said : - 

There can be no doubt that a man may 
by an absolute contract bind himself to 
perform tilings which sabscqncntly be- 
come impossible, or to pay damages for the 
noji-porformance, and tins conhiruclion is 
to be put upon an uuqiialitied uudei-taking, 
wJieic tlic evoni which causes tlic im- 
posssibilily was or might have ))een anti- 
ci])ated and guarded against in the con- 
tractor where the impossibility arisc's fjom 
the act or default of the promisor. But 
where tJie event is of such a characler that 
it cannot reasonably h(‘ supposed lo lia\e 
been in the contcjuplation of ibi* euntracU 
ing parties when tlie eoutraet was made, 
they will not be held bound by general 
words which though large enough to in- 
clude, were not used with reference to the*, 
possibility fof the jiarticular contingency 
which afterwards happens.’* 

The learned Chief Judge cites the 
language <»f Lord Lorebutu in the Tainp- 
lin\s case (1). 

“A Court can and ought to examine 
the coniiact and the circumstances in 
which it was made, not of course to vary, 
but only to explain it, in order to see whe- 
ther or not the parties iiinsl have made 
their bargain on the footing thai a iiaili- 
cular thing or state of things woiiUl conti- 
nue to exist. Amhif they mu^t have done 

(4) [1916J 2 A. C. 397, 403. 

(T) L. B. 4 Q: B. 180 (1869). 


SO, then a term to that effect will be im- 
plied, though it be not expressed in the 
eontraot. In applying this rule it is mani- 
fest that such a term can rarely be implied 
except where the discontinuance is such 
as to upset altogether the purpose of Ihe 
contract. Some delay or some cliangc is 
very common in all human alfairs, and it 
ciinriot be supposed that any bargain has 
been made on the tacit condition that such 
a thing will not happen in any degree.** 

The principle so stated applies lo all 
contracts. In commercial cases it is ap- 
])lied where the commercial object of the 
contract has been frustrated by the intru- 
sion or occurrence of an unexpected event, 
creating a state of things in which the 
parlies could not reasonably have intended 
that the contract, as they made it, should 
be operative. An exception or condition 
precedent to that cilVet may then bo Im- 
poj'leiL The resuU does not depend 
merely or chietly on ealeulations of proht 
and loss; and, as it has been more than 
oiK*t3 pointed oul, the difiiculty lies noi so 
inneli in Ihe statement of llu' principle as 
in its application. Jn some eases the faeis 
seem to speak for UieuiBcUcs. Jn otliers, 
where ihe effect of the unexpected event 
has been more or less temporary, judges 
of the highest eminence have reached 
different conclusions. 

Treating the question as one of construc- 
tion, regard must be had lo the uaturc and 
cireimistauces ul tlu‘ ]»aiiicular trausac- 
liou; and the huphed term, ihougli it may 
be an addition lo Ihe conlraet, must be 
cousisleut. with the express terms and with 
the intentions of the parties as gathered 
from those terms. “No Court has a jiower 
of absolution ” and special care must be 
taken to avoid making a new contract for 
the parties. 

Now, what are ihe facts here? 'Fhe 
seller was not in default. .The capture 
was an Act of 9tate. The ^tur^ amount- 
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ed to a seizure of the ship and at any rate 
a detention of the goods. The ship and 
no doubt the goods also became the sub- 
ject of proceedings in prize. The goods 
did not cease to exist but there was a dis- 
continuance of their availability to the 
parties and the 'delay which was likely to 
occur and did in fact orenr was of long 
duration, the seller was deprived of hi.- 
goods for tlie lime being. The charges 
wliieh ho subsequently paid in order 1o re- 
cover them were in ihe nature of salvage. 
The event was entirely unforeseen. 
At the same time there is nothing in the 
contract or in the nature of the transaction 
insonsistent with a term which need not 
be larger than ihivS, thal should war super- 
vene and tlie vessel or the goods he cap- 
tured by a belligerent with resulting delay 
the contract should be at an end. Witli 
that condition im])lied the capture and tlie 
delay terminated the contract and tbo 
subsequent arrival of tbo goods in ralciitia 
would not revive it without a new agree- 
ment between the parties. 

The autboriiies show tliai tlie su])je*t- 
maltcr of the contract need not ceii.^e to 
exist or be permanently rendered unavail- 
able to the ])arties. Tlie iniportauc(^ of 
delay in the region of commerce is r('cog- 
nised. Tn the l\f rtropoULan Water 
Board's case (5\ Lord Dunedin said : 

An interiiiption may be so long as to 
destroy the identity of llic work or ser- 
vice, when resumed, with the work or 
service when interrupted.” Tjord Atkin- 
son spoke of ” an inten’uption so great 
and long as to make it unreasonable to re- 
quire the parties to go on.” Lord Sumner 
in the Bank Line case (6) strikes a note 
of warning, ”I agree,” he ^ says (n. 454) 
“ in the importance of this feature, though 
it may not be the main ami certainly 
not the only matter to be considered. The 

(6) [1917] 2 la B. )n ; [1918] A. C. 119. ' 

(6) [1919] A. 0..436. 


probabilities as to the length of the de- 
privation and not the certainty arrived at 
after the event are also material. The 
question must be considered at the trial as 
it had to be considered by tlie parties, when 
they came to know of the cause and the 
probabilities of the delay and had to de- 
cide what to do TOghls ought 

nol io bo loft in suspense or to hang on the 
cliances of subsequent events. The con- 
tract binds or it does not bind, and the 
law ought to be that the parties can gather 
their fate then and there. What happens 
afterwards, may assist in showing what 
the probabilities really were, if tliey had 
been reasonably forecasted, but when ihe 
causes of frustration have operated so long 
or under such circumstances as to raise a 
presumption of inordinate delay, the time 
has arrived at which the fate of the con- 
tract falls to be decided. Tlial fate is dis- 
solution or continuance, ajid, if tlie con- 
tract ought Io be held Io lu* dissolved, it* 
cannot be revived williout a new conlract. 
The parties arc free.” 

In tli(' il/rtropo/Z/aa Wafer Board's 
(f>), Rcrutton, L. J. , in Ihe Court of Ap- 
peal, expressed himself as follows:- 

Stri(*tly, in my ojiinion a party io a con- 
tracl who claims that on a particular day 
the contract is abrogated takes the* burden 
of proving lhat on tbal day tlio interrup- 
tion is so serious as to avoid the contract. 
To use tlie words of Lord ITalsbury in 
Bensaifde v. Thames and Mersy Insurance 
Co, (8). ‘ It would be only a question of 

evidence which one might ascertain at that 
time, or wait until the facts had proved it 
by the occurrence of those facts sub- 
sequently/ ” 

In the present case, the delay and the 
probability of delay were amply sufficient 
to justify the conclusion thiat* the contract 
in a business sense perished with or after 

(6) [1917] 2 K. B. 81 ; [1918] A. 0. 119. 

(8) [1897] A. C. 609, 611. 
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in Calcutta.. 

The test may be applied which is sug- 
gesfed by the Chief Judge. What if the 
market had I'allen? Could the Defendant 
have forced those goods on the Plaintiff, 
however, unwilling tlio Plaintilf iniglit be 
to take Ihcni? Could the Plaintiff have 
been compelled lo pay the Pri/e Court 
charges? 

I may add that sec. 5(1 of the Contract 
Act only applies to physical impossil)ility 
and therefore does not cover every case of 
frustration [Gohuldas v. Narsu (9) and 
Karl v. Changandas (10)]. See. 

9 of tlio Act, however, recognises tliat pr(»- 
mises may be implied. 

Sec. 20 of the Act deals with the cast? 
of a common mistake at (he time of tlie 
transaction “ as to a matter of fact cssen- 
tial to the agreement.” l’orlia.j)s a gene- 
,ral principle of frustration depending on 
construct ion might he so stated us lo cover 
that. 

The case of (loh'uUhiK v. Xarsu (9) is or 
interest. The Defeiidaiit lia<l agreed to 
pay tin* I’lainiill* an annual sum for permis- 
sion to quarry stone on tin* Plaintiff’s land. 
The Defendant posses.sod a municipal 
licenst' h> (|narry by Masting. Though for 
no fault of (lie DeJ<mdnnt the license was 
vvithdrawii it was hold that the with- 
drawal terminated the conlract. Tu the 
course of the. nrgninonl Sargent, (b J.. 
said that see. f»(» of the Coniract Act had 
nothing to do with I he case and that it 
was purely ta case of construc t ftin of the 
contract. I find that in a. very recent 
case \Kunjilal v. Durga Prosod (11)1 the 
principle has been applic*,d by Pankin, J. 
Tkat w^as a decision on a special case In 
which it htuLlioen found that the parties 
contracted on the assumption that the 

/9) T. L. K. 13 B«ni. ast) (188a\ 

(101 T. L. R. 40 Bom. 301 (1915'. 

(11) 24 C. W. N. 703 (1919). 


Government control over Railway waggons 
would be removed and on the authprity of 
The Moorcock (12) and other cases it was 
held that a condition to that effect should 
be implied. 

It was assumed in tlio argument ihat 
the Defendant was entitled to two or three 
cases out of the original 20 cases sliipjiod. 
A.s only 17 cases arrived, it was suggested 
that the Plaintiff had no more right to any 
of these cases than lo (lie three missing 
cases, but the suggestion was not pressed, 
possibly because it was tliought that the 
claim would cover a claim for compensa- 
tion in respect of the missing cases. 

Tn the result, I would answer the ques- 
tion referred to us in the riogalive. 

Messrs, Fox and Mondal^ Solicitors for 
the Plaintiff. 

Messrs. Leslie and Hinds ^ Solicitors for 
(he Defendant. 

J. N. P. Jlefrn'nce aecrplrd. 


[CIVIL REVISIONAL JUKISOICTIOV.] 

Refs. Nob, 6 anu 14 of 1921. 
Sanderson, C. J.] 

WooDROFFB, J. la the matter of 

Mookbrjee, j. Tarini Mohan JUrari 
1922, and ors , Pleaders. 

6, January. 

Legat Practitionerii Act (XVUf of isro)^ Vt 
--^Pleader refifsmg to appear in Court iuptrsv. 
ance of a resolution of the Bar Associntion to 
boycott that Courts propriety of-^Duties and obliga* 
tlons of pleaders^Proper course for pleaders vhen 
Untreated by any Court. 

Some pleaders refused in appear in a cer- 
tain Court in pursuance of a resolution of 
the Bar Assoeintioii to hoyeott that Court 
as a protest against its ithircatment of 
pleaders. Proceedings under sec. Id of 
the Legal Practitioners Act u^crc drawn up 
against several pleaders for failure to ap- 
pear in Court in matters which had been 
entrusted to them by ^eir clients. The 


(12) Ii. B. 14 F. D. 68 (1889). 
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pleaders concerned havwg intimated their 
unqualified regret to the High Court for 
Ihe course adopted by them: 

Held — That having regard to their nn- 
qualified expression of regret the proceed- 
ings should he dropped. 

That the Court regarded the aetion id 
I lie pleaders as a eerif serious matter. 
The pleaders deliberaielfi abstained from 
attending the Court and toidc pari in a 
eonccried movement to boycott the Court, 
a course of conduct which was not justified. 
The pleaders had' duties and obligations 
to their clients in respect of suits and 
matters entrusted to them which were 
pending in the said Court. There was a 
further and equall/ij important duty and 
obligation upon them, viz., to co-operate 
with the Court in the orderly and pure 
administration of justice. By the course 
which they adopted, ihe pleaders violated 
and neglected their duties and obligations 
in both these resped^-. If the pleaders 
IhoughI they had a jusi cause id complaint . 
the If Ihul I wo c(turscs open lo them : lo 
make a represcnialiov to the Dis- 
trict Judge or to the High Court. They 
took neither of these alternatives, hut they 
adopted the high-handed and unjustifiahle 
course of boycotting the Court. 

These were references under sec. *14 of 
the Legal Practitioners Act by ihe District 
Judge of Dacca in the matter of ccrtiiiii 
Pleaders pmetising at Dacca in the ( oiirl 
of the District Judge and connected Knles 
arising therein. 

The facts will fully appear from ilic 
judgment of Sanderson, C. J. 

Mr. B. Chuckerbutty , Counsel and Babu 
Ram Chandra Mazumdarund Dr. Dwarka- 
nath Mitter and Dr. Sarat Chandra Basak 
and Babus Canada Charan Sen, Sarat 
Chundra Roy Choudhury^ Upendra Lai 
Hoy, Bipin Clmnd/fl Bose, Prokash Chan- 
dra Pakrasi, Jitrndra Nath Sen (kipla.^ 
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Krislijia Kissorc Basak, Akshoy Kumar 
Banerjee, Bhupendra Chandra Cuha, 
Suresh Chandra Talukdar, Tiajendta Chan- 
dra Cuha and Radhikaranjan Guha for «lie 
Pleaders. 

Mr. B. Jj. Mitter, the Standing Counsel 
aruTBabus /). N . Chuckerbutty mwl Suren* 
iira \a1li (Inha foi’ the ( lOvernuK^nt . 

'riic JriK’.MENT OK TIM-: CoKiM’ was as 
follows : — 

Sandeuso:;, C. J.— TIus was a itdcnMice 
by the learned District .Judge of Dacca, 
dated the 15t.h August IMl, with which 
he forwarded a report by the learned Sub- 
ordinate Judge of the 4tli Court of pro- 
ceedings taken by liim under s(*c*. 14 of 
Legal Practitioners Act, 1879, against one 
Tarini Mohan Barari, a pleader of that. 
Court. The report of the learned District 
.fudge iu maferial parts was as follows : 

“ The eirraiinstajices that have given rise 
to these proeec ‘dings ar<' similar to those , 
that were tlie occasioji of procei'dings 
against ten other pleaders, regarding whom 
1 have, this day, made a repeal, and I 
need not re-state them. It is sufficient to 
say that Tarini Mohan Barari has complied 
with the resolution passed by the JJacca 
IW Association on the 17th June last, 
asking its members Jiot to ap|,i^^ar as 
pleaders before Babu Pasupati Bosa. 

The Defendant pleader had pre.st‘nted ar 
plaint in the Court of the Huhonlinato 
Judge which" was found to be defeel ive. 
The pleader wjis called to explain tlie cir- 
cumstances, but he refused to appear be- 
fore the Court. 4’ho Subordinate .Judge 
accordingly ordered the plaint, to be re- 
turned. The pleader sent a lelegram to 
his client to inform him of the order, and 
the latter, having come to Dacca, ins- 
tructed him to make a petitipn. to tlie Court 
for a reconsidei-aBon of the order. The 
plcftder, however, refuse<l to do so, and the 
JMaintifC was compel led to appear in Court 

7a 
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hiniscjll’, jind Ijiler on by a Mukhtear. The 
Blaiiitiff uas called as a witness in the 
presenl firoceedinjf , and his evidence has 
been discussed bv the Snl)OTdinate Jnd^^e. 
Tt appears that he endeavoured (o screen 
itie pleader and hack on the first, stale- 
ment he made to the Subordinate dud^e: 
but there can be no doubt that his first 
statement was the true one. That his in- 
terests were prejudiced by the {deader ’s re- 
fusal to appear on his behalf is evident from 
the fact that the plaint was ordered to be 
returned and he had to appear on his own 
belialf before the Subordinate Judge and. 
later on, by a Miikhtear. 

I am of opinion, theiefore, that the Sub- 
ordinate Judge is right in bis view that 
the pleader has been guilty of professional 
misconduct and should be punished with 
suspension. 

The Plaintiff’s statement referred to in 
I he report is as follow’s : — 

I have come to Dacca on receipt of a 
teleuram from my pleader Tarin.i Molam 
narai’i. I luul se(in him ofi arrival. He 
told me lliat the Couri passed an order on 
my plaint directing ils return. 1 asked 
him <0 apjiear before the Court and move 
for a reconsideration of the order. He told 
me I hat as other ])lejulers hav(' not been 
appealing, he would not. T, therefore, 
throw’ myself entirely at the mercy of (he 
T’oiirt. I asked him why he did not ex- 
plain before Ihc Court (he state of things 
why the suit was triable before the Court. 
Tie answered that he and other pleaders 
were determined not to appear in this 
Court. 1 have been jnit to severe loss for 
his •conduct 

The notice which was served on the 
pleader was as follows : “ Whereas it ap- 
pears that you filed a plaint registeiod lu- 
Koy 40 of 19^J in a form that it was not 
ontertainahle by this Court, that you did 
not wilfully appear before tic 'ourt 
though repeatedly called, to explain the 


circumstances under which it was filed and 
might be entertainable in tliis Court, that 
you did not wilfully appear to take back 
the jilaint though directed to do so 
or sign the order as re<juired, that you 
would not wilfully appear before this 
CoiiH on the request of the Plaintiff for 
moving the Court for a reconsideration of 
the order of return passed on account of 
your neglect of duty and whereas your 
above conduct amounts to grossly improper 
conduct in the discharge of your profes- 
sional duty as contemplated by the Legal 
Practitioners Act, sec. 14, you are hereby 
cliarged as follows : — 

1. That the attitude taken up by you 
‘to\vards the Court is insulting and highly 
improper. 

2. That you did not wilfully and without 
lawful excuse appear before this Court 
on behalf of the Plaintitf in Suit Xp. 40 
and thus put liini wTongfully to considei’- 
abh' difficulties and (exposed him to serious 
hanti. 

•]. That you arc guilty of grossly impro- 
per oirndiict iii the dischai’ge of your pro- 
fessional duty as contemplated in sec. 14 
of the Legal Practitioners Act. 

You are hereby given notice that the 
above charges will be taken into considera- 
tion on 16th July next.*’ 

Tfic pleader filed a statement containing 
many contentions. The only paragraph to 
vvliicli, in my judgment, it is necessary 
for me to refer under the circunistaneos, 
which have happened since the, hearing of 
this J’eference was begun is No, 17 which 
is to lliis eflect : — 

That this objector believes that the 
institution of this proceeding against him 
is the result of an aftcT-tlKWigHt and is 
jrart of a series of i)i*oceedings iiutituted 
against him and certain other inembevs of 
the Bar with a view to put them into 
difficulties and put presigiure on mem- 
bers who are not inclined to. appear in 
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this Court from a sense of self-respect and 
out of apprehension of being insulted in 
Court in conse(|uence of this Court's 
uniform ill-treatment of the mehibers of the 
13ar and particular!}' the gross insult 
offered to Babu Rabindra Nath Cliiitteriee, 
a pleader, by the Court on the 15th .Tune 
hist and as such those j)rocce(lijigs are not. 
bo}id fide." 

It appears (hat on the 15th June 1921, 
an incident had occurred in the Court of 
file Subordinate Judge in which a ])leader, 
Babindra Nalli Chalterjee, was concerned. 

It is not necessavY for me to enter into 
the details of that incident at the pre- 
sent moment ; it is sufilcienl lu ^i\ that 
it was contended on the one side tliat the 
learned Subordinate Judge had behaved 
rudedy towards the pleader, while on the 
other side it was said that th(\ pleader would 
not abide by the order which the learned 
Judge had made and thai he persistently 
and improperly interrupted and disturbed 
the learned Judge while lu? was engaged 
in hearing arguments in ^inotlier case. I 
do not intend to express any opinion 
as to the merits of this incident, and I 
have inu’poscly abstained from describing 
the details thereof. 

It appears that on the 17tli June 1921, 
a resolution was passed by the Bar Associa- 
tion , which was as follows : — 

“ Considering the fact that the insult in- 
flicted by Babu Pasupati Bose, fourlii Sub- 
ordinate Judge, on Babu Kabindra Nath 
Chatterjee is really an insult to the whole 
Bar, it is resolved that (A) Criminal case 
and (B) Civil suit claiming damuges not 
exceeding lis. 10,000 be instituted against 
llie Subordinate Judge and llir whole ex- 
pense be borne by the Bar Association and 
that members be individually requested not 
10 appear liefore liim any more/* 

'riicrr is no doubt that it was in conse- 
quence of this lesolution that the pleader, 
who is mentioned in the reference, and 


other pleaders refused to appear before the 
learned Subordinate Judge. 

After the learned Standing Counsel had 
opened the facts of tlie reference and the 
hearing had proceeded for sometime, the 
Court intimated to the learned Vakil for 
the pleaders that, even assuming that the 
learned Subordinate Judge was in the 
wrong with reference to the above-men- 
tioned incident, as to wliicli the Court ex- 
]iressed no opinion, that could not be any 
justification for the conduct of the pleaders. 
The result was that the hearing of the re- 
ference was adjourned fur a week in order 
that the learned Vakils appearing for the 
pleaders concerned iii this and the other re- 
ferences might consult their clients, many 
of whom were not then present in Conn. 
At the adjourned hearing the learned Vakil 
appearing on behalf o[ the pleader in this 
reference expressed liis client’s regret for 
the course which he had adopted, stating 
that he recognised that if there was a caus^ 
of complaint against the learned Subordi- 
nate Judge, a represenlatioii should l\ave 
been made to the High Court. At the 
same time the learned Vakil asked that an 
enquiry should be held by this Court into 
the matter. It was pointed out that 
this was a matter for the Chief Justice 
and the Judges of the Court and not for 
the Bench sitting to hear the reference, 
and that as far as this Bench was con- 
cerned, the expression of regret could not 
be accepted, unless it was unconditional 
and unqualified. ITu? learned Vakil then 
intimated that his expression of regret on 
behalf of his client was intended to be 
Complete and iiiicoiiditioiial. 

The learned Vakil appearing for Ihc 
other pleaders, concerned in this reference 
No. 6 of J92], Mbich involved iho mijatri' 
laneous ca.se.s Nos. 2t.), J1 b>, T(). 29, 
37, 22, 3J , 25 and 27 of 1921 , and the learn- 
ed Counsel appearing foi- the pleaders in re- 
ference No. 14 *of 1921 a^ociuted them- 
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selves with the expressions of regret which 
had l)een niaile by the learned Vakil. We 
then inf iinated that in view of these expres* 
siofis of 7 ‘ogret, \\q did not think it neces- 
sary to proceed further with the hearing 
of (lie references and our judgment was 
reserved. 

Jlaving regard to the unqualified ex- 
pression of regret which have been made 
to the Court on behalf of the pleaders in 
(|uestion, we do not consider it necessary 
to take any steps upon the reference. 

This however must not l)e misuiuler- 
■ stood, ft must not be assimied that the 
C'Ourt regards the action of I he jdeaders as 
a matter of little import a nee 

On the conirarv we regard it as a very 
serious Triatler. I^ie pleader deliberately 
abstained from attending tlie Sul)()rdinate 
dudge*s Coin*t and took pari hi (M 3 ncerted 
movement to boycott tlie learned Judge’s 
C'Ourt, a course of (Conduct which cannot 
.be justiliod or tolerated. 

The pleaders had duties and obligations 
to their clients in res])ect of tlie suits and 
matters entrusted to them, which wore 
pending in the Court of the learned Sub- 
ordinate Judge. 

There was a. fiirtiier and equally impor- 
tant duty and obligation upon them, viz,, 
to co-op(M'atc with the Court in the orderly 
and pure administration of justice. By 
tlTc course w Inch thev adopted, the pleaders 
\ioI;iic(I and lu'gh'cted tlieii' duties and olj^- 

|i; 'ill Ions III hiilli these respeets. 

\A'e <lesire. to make il (‘lem (hat Mich 
eondiji I i.iniiMt and uj|l not be inlerate«l 
In this oa^c if the pleaders thought they 
had a just cause of complaint, they had 
iu.u courses open to them : to make a 
representation to the learned District Judge 
or to the lli^^h Court. They took neither 
of these allernalbes, but they adopted the 
Ingii-lianJed and uiijustiliahle course of 
boycotting the learned Subordinate J.udge'& 
Court. » 
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We have decided to take no further 
action on these references in the hope and 
belief that the warning, which we now 
give, will be sufificieiit to prevent any re- 
currence of conduct of a similar nature. 

At the same time wc desire to make it 
edear that if our warning does not have the 
desired effect, and if such conduct, as I 
have referred to, is repeated, the con- 
seouences may be of a serious nature to 
those concerned. 

The request for an enquiry, which has 
been made, will lie laid in due course 
before flic Court. In this connection it is 
desirable to aild that the learned District, 
Judge did hold an cni{inry on liis own 
initiative, the result of wdiich he reported 
to the High Court, and it is sincerely to be 
regretted that the efforts, which he made 
in the interests of the administration of 
justice to bring about an amicable settle- 
ment of the matter, did not meet with 
•success. 

The Rules, whicli arc now pending 
hefor this (.'ourl,, will follow the event of 
the Kule, which we Jiave already disposed 
of, and will be discharged. 

We suggest that the proceedings, which 
an* pending in the lower Court in connec- 
tion with these matters, should be dropped 
})rovided that an expression of regret is 
made by tlie parties concerned. 

Il is of course a condition of the course 
taken bv this Court in these proceedings 
that tin*, pk’adcr.^, if they desire to continue 
praclisitig iu tlirir ]iroft\ssiou , will forth- 
\Mth MoiiuM' uork 111 the Court of the 
learned Subordinate Judge. 

Woodrofee, J.— I agree. 

Mookkrjee, J.— I agree. 

J. X. II. Rules discharged. 
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[CIVIL RBVISIONAL JURISDIOTION.] 
Rbf. No. 13 OF 1921. 


WOODBOFFE, J. 

GrE4VBS| J. 

B. B. Ghosb, j. 
1922, 

J 7, January. 


Bidhu Ranjan Mojuh- 

DAR 

V. 

Mangak Sakkab. 


Indian Stamp Act (II of see, sab-sec, 5^ 

cl, {^)~^AUcstation^ what is— -A docitnicni written 
hy person other than eo:eeatanty if attested '^ by the 
•vriter^ who did not shjn as attesting witness. 


The attestation referred to in sec. ;2, 
snh-ser. (o), cl. (G) of the Indian Stamp 
Act means ailesiation on the face, of the 
instninirnt. 


Ukm-kkncJ'. undku SiAMi* Ac L’ (Ji and 
.L\<. SNNA'IIJ KJ^AN V. liAJHANGl [US AgAK- 
^valIjA (*2) referred to. 

Tins was a rel'ereiico under see. 00 of the 
Indijin SUuiii) Act made by the Ofliciatiug 
Subonliuale Jiidf^v of I’abna, (Mr. Satis 
Chandra- liasu), dated ilie ir)l]i Sepleinber 
1921. 

The fads of llie case will appear futl\ 
from the judgment of the Ofliciating Sub- 
ordinate Judge, which wq-s as follows: — ' 

* * As I feel some doubt as to the amount 
of duty to be paid in respect of an iastru- 
nieiit, I have the honour to refer it 
under sec. 60 of the Indian Stamp Act for 
the decision of the Hon’ble High Court. 

The instrument purports to ^be a 
promissory note for a loan of Rs. 71 re* 
payable on demand to the creditor, with- 
out the addition of the words * or order/ 
or * or bearer,’ and is attested by the 
w liter (a ijertson other than the executant), 
hut it has been stamped with afj adhesive 
stamp of one anna only. It is dated 2Cth 
Srahan 1325 B. S. 

It has been proved before me that the 
sjiid writer was actually present at the 
time of the execution oi the document and 
cauw the execution. Thus actxu'din;; tu tl.’c 
rulings of the High C’oiiii, Jujj \'ara- 

ll) ]. h, R. 17 All. 211 iF. JB.Ktl89o?. 

(2) I. L. B. 48 Cal. 01 (1920X 


. in. V. Abdur llahhn' (3), and daijaih 
Hath Khun v. Bajramj Das Aijur- 

walla (2\ tliis writer is to be regarded as 
an attesting witness alihougb be did not 
des(*ril)t‘ himself us such, but described 
himself as the wriler, 

Under sec. 2, siib-scc. (5), el. ^6) of the 
Indian Stamp Act ‘any instrument 
uKested by a witness and not p«ayable to 
onler or bearer, whoreby a person obliges 
Jiimself to pay money to another ’ is a 
bond. According to this definition the 
inslramenl in rpiestiou would be a bond 
and onghi to Iia.\e been stamped as such. 
This lias been so held in the cases among 
olliei^. in l\(\ference under set:. Hi, SUinip 
1(7 (P. Ui'tere.}h‘e innit'r Slump 1<7, .v< r 
in (.‘>1 ;niil I \. Silarain 
Hnt what raises the doubt in ni} mind 
is the recent ainendmenl of Ihe Negolialde 
Jnstrnments .\ct (XXVI of 1881) b\ Act 
^’J1I of 191.9. V>y sec. ;) of the latter Ad, 
ihe d(*linition of a Xegotiahle Instrument 
as given in the former .\ct is slightly, 
altered, and explanations are addc'd, of 
w hich lOxpIanation (i) runs thus 

‘ A j)roniissory nott.*, bill of cxcliange. 
or cheque is payable to order which is ex- 
pressed To bo so payable or which is ex- 
pressed to be payable to a particular pei- 
son, and does not contain words probibiP 
ing transfer or indicating an intention that 
it shall not be transferable.* 

Thus it w'ould appear that a- promissory 
note expressed to be payable to a- parti- 
cular person, without the addition of any 
other words of restriction or gtineralisa- 
tioii, should be regarded as a promissory 
note payable to that person or to his order. 
If this view be accepted then the instru- 
ment now in question is bv implication a 
promissory note payable lo orthu', and its 

(21 I. L. B. 48 Cal. 61 
(^1 5 a. w. 15 1 (1901). 

(41 I. L. K. 8 Mad. tS7|(F. n.i(1884). 

(o) !. L. n. 10 Mrid. 158 IF. U.) (1887i. 
lO) 1. li. B. 29 Budi. 82 (19041. 
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:ii hy a vvitiitj.sb \\oul<l not dianijc 
its (’lijinu icr or jjiakc it a bond, in licfcr- 
i lire under sec. Id, Sfainii Act M). It is to 
lu* iiolcd that by seo. ot llio Indian 

Sl:iiN|) Act, a proniissorv iiolt* under 
I hat Act jneans a. proini.ssorv note as de~ 
lined hi the Negotiable Instruments Act 
and includes sonic other things. But it is 
also to bo ijoled that the abp\e (‘\|)lanation 
given in tlie Amending Act VHl of JUU) 
is appoiuh'd to the doiinition of a nego- 
liable instrument, and not to the dehni' 
lion of promissory note given in sec. i of 
tlu^ Negotiable Instruments Act. Bo I 
(Uiterlain some doubt as to whether the 
above amendment of Hip Negotiable Tn- 
.slruinenls .\cl is a[)plicablo to cases under 
tlie Blanip Act. 

I also entertain sonu‘ doubt as to whe- 
ihor the above auK'ndiiK'nt is applicable lo 
iuslvuments executed before this Amend- 
ing Act (\'I1I of 10 lU) wi^ passed. The 
insirumoiil in the present case was exe- 
cuted on *20tli Sraban 1325 correspond- 
ing lo 1 1th August 19J8, while Act Vlfl 
of 1019 received the assent of the (luver- 
uor-Cieneral on the lOlh Mareh 1919. 

As fiscal enactments arc lo he liberally 
construed in favour of the subject, I am 
inclined to think that the riaiutiff pro- 
ducing and relying on the instrument m 
gnestion should be allowed lo take advan- 
tage of the amendineut made in the Nego- 
tiable Instruments Ad, and that this in- 
strument should not be treated as a bond. 
As however 1 entertain iloubts on the 
point, and the mailer is of general im- 
portance and frequeuily comes before 
Courts, 1 beg to refer I lie follovsiug points 
foj Ihe decision ui the lion'ble iligli 
Court ; — 

(J ) Whether an instriunent allesleil by 
a witness containing an uneoiiditlonal 
undertaking, signed by the juaker, io pay 
a certain sum of money to a person, witb- 
(4) X. h, E. S Mad. 87 (F. B.) (1S84). 


out the addition of the words 'or order,’ 
or ‘or liearer,’ and without any words 
prohibiting its transfer, comes within the 
detinitiun of a bond as given in the Indian 
Btamp .\ct, after the amendment of sec. 
13 of the Negotiable Instruments Ad 
(XX \T of 1881) and addition of the Ex- 
planation (i), by see. 3 of Act VUl of 1919. 

(2) If the above ijueslion be answerial 
in llie negative, wbetber the answer will 
be applicable to an instrument executed 
before Act VTII of 19L9 came into opera- 
lion, /.c., bcforii 19tli March 19J9‘? 

I beg to add that pending tlie decision 
on this reference the riainlill in this suit 
has preferred to pay the stamp duty and 
penalty as on a bond and get tlie instru- 
ment admitted in evidence, (‘X[)ecliug lo 
gt‘l a refund of the same from the Collector 
if Ihe (|UCstiou be divided in bis fuNour.” 

IJabus Dwarka Xulh Chukravarlly and 
Surciulra Xath Gulia for the Government. 

3‘lie JUDGMEJsr of rnn Court was as 
follows : — 

WooDKoKFi*;, J.- -This is a Reference 
under see. 00 of the Indian Rlaiu}) 
Act. No appearance has been made 
by Ihe person liable lo pay Ihe 
stamp. The learned Govejnimmt Pleader 
has rightly pointed out lo us that as the 
penalty has already been levied, it may be 
a question whether the learned Judge was 
right in making this referenee* ; but seeing 
that the learned Judge states in his refer- 
ence that “ pending the decision on tin.? 
reference the Plaintiff in this suit has pre- 
ferred to j)ay the stamp duty axul penalty,*' 
I lliiuk lliiJt Ihe inference is that befon^ 
the )»enalty was levied, the learned Judae 
liad determined lo make thus reference ; 
and all that happened was that the refer- 
ence was actually frame<l latei’ on. Uj)on 
the fiuMs submitted lo us I think that the 
attestation referred to in sec. 2, sub-sec. 
(, 0 ), cl. (6) of Mxe Indian Stamp Act means 
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attestation on the face of tlic instrument, 
[n this connection inuy relcr 1o Refer- 
ence under Stamp Act fl). The 
(locision in the case of Jarjayinaih lihan v. 
/hr/mz/r/ Das Affarwalla (*2) to which the 
learned Jud^e has roi'ovrod, is not, I tirmk, 
in point. It docs not hold that the per- 
son \yho signs as w-riter of an instrument 
nmsl 1)0 rogard('d ms mu a-ttesiing witness, 
but tlijjt a person who is present nnd wit- 
nesses execution of u mortgage bond and' 
whose name appears in the document 
though he is therein described merely aa 
a writer of the deed is a competent witness 
to prove the execution of the mortgage 
bond. Inasmuch as the words “attested 
by the witness “ refer to attestation on the 
face of the instrument the findings on the 
evidence me in my opinion irrelevant for 
tli(* purpose' of determining the stamp 
payable. On this view' of the ease it is 
unnecessary to decide any other tjuestion 
to which the learned Judge lias referred 
and 1 W'oiild answer iIk' reference h\ say- 
ing that the slaiiij) payabh' on the docu- 
ment in rpicstion was oi:e anna and iheiv- 
I'orc tlie docniiienl was properly stamped, 

(luuAVKS, J. — I agree. 

Guosk, J.~J agree. 

R. C. M. 


[CIVIL APPELLATE JURKSQICTICN,] 

Appbal from Appellate Decree 

No. 778 OF i920. 

Habii^h Orahdba Saha, 
Defendant No. 1, 
Appellant, 

^ V, 

Pram Nath Cbaeba- 
BARTY and ors., 
Respondents. 

Suit for dfidaration of ’puhlio right of wag, if 
can iuccoed without proof of special damage — 
Advocate-GenemV ^ permiwon under sec. 9 ?, C. J\ 
n\ T T., R. 17 All. 211 (F. B.)(1R95). 

(?) I, L. if. 48 Cal. 61 ( 1920 V 


CWtJ, if necessarg, where permmioyi of Court is 
tah'ii under Or, /, r. S — Limitation Act (IX of 
190S), sec, i?.’?. Arts. 120 and 1^, applicahilitg of, 
in such suit. 

Plaintiff surd for declaralion that a 
riUiuje path irn.^ a puhlir waij and sought 
relief jor himself and his fellow rillayers. 
The permission of the Court was taken, 
under Or, 7, r. of the C. P, Code, 
The suit was decreed and the decree con- 
firmed on appeal. The Appellate Court 
found that the Plaintiff suffered special 
damage^ and the finding teas challe/nged in 
second appeal : 

Held — That the guesiian <>] trhether the 
Plaintiff suffered special damage or not 
did not arise, heeanse a suit for a declara- 
tion that a pathway is a village pathway 
ran sueeecd without proof of special 
damage, 

HATnii.xu Has r. CnANOUv Ki .m\k Grii\ 

( I ) followed. 

The suit was one to whieli Or. / , r. S, C. 
P. ('ode was appropriate and the ('onrl^s 
pi'rmissioii haring (>cc// obtained nuder that 
rule, reeonrse to the Idroeate-Oeneral was 
not necessary, 

\rf l i t, and not CM of the Ijhnilation 
Ael, applied to the suit. .Ind in cither 
ease the Plaintiff could hare reronrse to see. 

of the Liniitation Act. 

I'hi.s was an appeal against I he (h*or(*c of 
f>ahu Alati Lai Hoy, Sulzordiiiahi »lu(lge, 
.‘{nl (.'ourl of Zillali Tij^perali, daled the 
^tb of Mecenibor IDItt, altiriniug ila* decree 
of hahu ( lobinda ( diarulra. ( 'liakraharty , 
Mun.sif, Isl Gourt at Comilla, dat<.‘d the 
itOih of September .1918. 

The facts wrill appfiar from the iudg- 
iiieiit . 

Dr. Sarat Chandra Bamk and Balm 
tlhagiralh Ch. Das tov the Appeilant. 

tiabu Goml Chandra Das for the Re- 
.spon dents. 


Panton, j. 
1921, 
15, July. 


Ill 2^ C. w. N. 91 '1918). 
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Makisji ( fiANUTtA Saua V. Pran Nath Chakrababty. 


The JrnnMT'iNiT of the Court was as 
tollov^s ; — 

This is iiu jippeal by a Defendant against 
I h(‘ jiid^oneiit and decree of the Subordinate 
of 4’ipperah affirminfj in appeal 
thos<‘ of Ilje jMiinsif of Coniilla. 'Phe suit 
was one for the declaration of a rif,dit of 
way and for a mandatory injunHion on the 
present Appellant to remove certain ob- 
structions on the pathway in question. 
The suit has been decreed in the (Plaintiffs’ 
favour. 

It is arfined in the first place that the 
learned Subordinate Judge is wrong in 
his finding that the Plaintiffs have suffered 
special damage. The plaint sets out that 
the May is a public May and IPlaintiff 
stacks relief for himself and his fellow 
villagers of Bakrabad. The trial in the 
Oonrt of first instance was on the f(K)ting 
that the right of way claimed was a- public 
om^ and not onr‘ peculiar to the rMaintifl's. 
'Phe learned Munsif ohs(*rves : “ The point 
for trial would ihendore he wludher ihe 
portion of ilio suit land (‘ovi'red h\ sta- 
tions hfi- 10 to is the ])nl)lie (jopafh 

or not/’ and he decides tir.il “it is no 
doubt a (jopath us(*d by the imui of llie 
localitv and they have the right to pass 

with plough *’ This 

finding was atTiiined in aj>peal» the judg- 
ment vV llic learned fiabordiiuitt* Judge 
being “ lhat tlie IMaintiffs have succeeded 
m proving tlio existence of iht' public way 
iwer the dispute<l land/* On these fijid- 
ings the quest ion of w hether the Plaintiffs 
have or have*, not sufl'ered special damage 
does not arise. I may mention that it has 
been held by this Court in UaTiluir Das v. 
Chandra Kumar Giiha (1) that a suit for 
a declaration that a pathway is a village 
pathway and for an injunction of the kind 
now- sought can succeed without jnoof of 
special < lam age. ' 

The second point urged before me is 

n\ 28 0. W. N.91 (1918). 


that there w^as in fact no permission under 
Oi*. ], r. 8. Now the finding of the 
Miinsif, whose permission it was which 
was necT'Ssary under this rule, is “the 
Plaintiffs have taken permission of the 
Court to sue for the public.” That find- 
ing w^as not attacked in the Court of ap- 
peal below. The learned Subordinate 
Judge sets out clearly w hat the points were 
which were urged before liim and this is 
not one of them. It is plain moreover, 
from his judgment that the correctness of 
this particular finding w as never challenged 
and I must now take it as a. fact that 
the Miinsif did give the permission rc- 
feiTed to in Or. I, r. 8. It has been sug- 
gested in this connection that the suit 
should fail in the absence of the consent 
of the Advocate-General given under sec. 
92 of the Code of Civil Procedure. Bill 
the suit is in my judgment one to which 
f)r. I, r. 8 is a|>}>ropri‘ite and the Court’s 
pormisHion having hi‘en (Juained under that 
rule, recourse to the AdvcM^ate-General was 
unnecessary. 

In the third piacc it is argued that the 
suit was barred by limitation since it w\a8 
not instituted until some seven years after 
the creation of the obstruction complained 
of. It is said that the suit is governed by 
Art. 120. Both Courts have hold that the 
period applicable is 32 years, presumably 
under Art. 144. This is, in my view, the 
article which applies to the suit. But in 
either case the Plaintiffs could, in the 
particular circumstances, have recourse to 
sec. 23 of tile Ijimiration Act, with the 
result that the suit would be within time, 

Fourthly it was argued that the report 
of the jury appointed under sec. 133 of the 
Code of Criminal Procedure was wrongly 
received in evidence. There is no sub- 
stance in this contention, it being Appel- 
lant liiraself who adduced tliis particular 
document in evidence. „ 

Finally it is contended that the learned 
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IlAiusJi (JJiANDUA Saha r. Phan Nath 

Mijusif wa -3 ^v^on^ in sa> injt ihut tlie 
fendants admit tod tlio existence of a public 
pathway at the place in question. It is 
no doubt correct to say that there was no 
admission of the existence of a pathway 
of the kind claimed by the Plaintiffs. 
That the admission was a qualified one 
and that the learned Munsif took it so to 
be is plain from his observation that the 
admission was : — Subject only to the 
dispute of the rifjht of passage of men with 
ploughs, etc., and the bari of IHe Defend- 
ant No. P and the other Defendants.'* 
The contesling Defendant did not resile 
from this admission in the Court of the 
Subordinate Judge who defines the posi- 
tion clearly in bis judgment where he says : 
**That there was a village path there is 
nol disputed. In fact it was adiniltc<1 by 
the present Appellant in tlie case under 
sec. 133 Cr. P. Code. What he then con- 
tended and now contends is tliat it was a 
path some three cubits used lor only 
passage of men of Uie village.’* There 
is no ground for the interference of this 
Court in seooud appeal in ibis part of the 
e^ase. The learned Vakil for the Appel- 
lant has connected with this part of bis 
appeal a contention founded on a sentence 
in the judgment of I he Court of appeal 
below which runs : — “ It Ls very probable 
tl)at only when tJie gopnth ” (thet, is 
to say, a pathway other tlian tlie pathway 
in suit) became impassable for the 
greater part of the year, the public began 
to use the gopath now in .suit.” The 
argument is that if this be so the right 
of way over the patli in suit existed only 
for such time as the other path was im- 
passable. But the observations of the 
learned Subordinate Judge refer, as the 
context shows, to events long since past, 
and in no sense amount to a finding as to 
the existing state of affairs. 

The appeal fails and is dismissed vrith 
costs. 

J. N. R. 'Appeal dismissed. 


[CIVIL B£V1S10MAL JUBISDICTIONJ 
Uttr. Nos. 4, 7, 8 and 9 of 1921. 

Tn tho matter of 
Emperor, Petitioner, 

V. 

Bajani Kanta Bose 
and ors., Pleaders, 
Opposite Party. 

Legal Practitioner a Art {XVIII of 757.9), E€C»m 
/.y, els, (b) and (f), 7.J— Vakalatnaina, acceptanoi 
ofi of— Picador if bovnd to attend to case at 
every stage^Spccial contract^ proof of— Onus — 
Fees^ 710 ii- pity ntcnf. of if ground for Pleader dis* 
charging hmsdf —Justifyvig reasons for 7 ion- 
aitcndancc —Proper 2 n’oredurr. for Pleader discharg- 
ing kiniself— Pe.usonable. notice to client a7id per- 
7tnssio7i of Covrt^ if necessary— Civil Procedvro 
Code {Act V of lOOS), Or. Ill, rr. (1) aiul f4), ds. 
(1) afid (i ) — Pleader didining to attend Court in 
deference to a resolution 2 Uii^eed at a public meeting 
to cease all public work to express dissatisfaction 
with pntUxe administration- Duly towards client 
and to Court— Pleader^ s position and functxo7is^ 
•nature of— Evidence Act (I of sec, jrt7 — 

Petition of client if adniissihle to prove charge 
against Pleader ^ of profcssioxial misamduct — Warn- 
ing to Pleader y for first offence. 

In May 1921, there was eouhidcrable 
c.ccitemeni in the U)W}r of NoakheJi due 
to sympathy for som-c tea garden cootieJi 
stranded at a neirjhhouring place called 
Chayidpur. At a public meeting a rcsotu 
lion was passed that a complete Jnyriiii, 
i.e., cessation of public activity of every 
description ^ should he observed as an rxv 
pression of the indignation of tho commu- 
nity. At -a second, public meeting it wvw 
resolved that those vdio would not follow 
the previous resolution should be punished 
with social boycott or in some equally de- 
terrent manner. Subsequently an informal 
meeting was held in the Bar Library 
and the opinion was expressed by the 
majority that it was not safe to disregard 
the public feeling which ran very high. 
The Pleaders ^ with the exception of two, 
accordingly ceased to attend Courts during 
the period of the hartal from the 3:hd 

74 


Sanderson, C. J. 

WOODROFFK, J. 
SfoOKBUJEK, J. 
1922, 

6, February. 
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May fa Srd Jane, The coaseiiueaee was 
that rases, when ihey xrerc fahen up for 
disposal, had either to be postponed, or 
decided ox parte or dismissed for de- 
fault. Proceedings were then drawn up 
against several Pleaders who had Hied 
vukalatnanms /// tlxose rases, for qrossly 
inhproper conduct under sec. Id cl, (]») of 
the Legal Practitioners Art. The Pleaders 
filed written e.x-planations and the 
clients were examined as witnesses. In 
one case, a petition filed in the suit bii the 
client on the date on xidiirh his pleader 
failed to appear, in whicli he stated that 
the Pleader had declined to attend (\>urt 
on account of the luntal was admitted in 
evidence. The Pleaders slated inter alia 
that they were afraid to go against 
public opinion and preferred to bow down 
fo the popular xeilt, that ihey had not 
been paid fees for the dates on which ihey 
did not appear and that they had not 
agreed nor were bound to appear in (lourt 
on all the dates fixed for the hearing oj 
the suits: 

Held, per SAXDERbux, C. A. -'rhat a 
vaJkalatiiuiiia was much more than a mere 
aiithority to act, and it was the duty of a 
Pleader who had accepted a ^ak?llatnallla 
and luid been ashed to go to Court /o </o 
so to protect his clients' interests, unless 
ft was^^ proved that his obligations tuicards 
his client, entailed by the acceptance of 
tfec Aakalatnama, were limited by a special 
arrangement, accompaxiying the accep- 
tance of the vakalatnaiiia ; but no such 
special arraugemeuts were proved by 
the Pleaders, upon whom the onus of pror- 
tng it lay, 

Quiere Whether a Pleader can direst 
himself of his duty arising from the ae- 
ceptanee of the vakalatuama without the 
leave of the Court : 

i 

Held — That, in any ease, the Pleaders 
were hound to gire the clients reasonable 


Kan TA Hosk. 

notice so as to afford the clients reasonable 
opportunity of obtaining other legal assis- 
tance. 

In the absence of any proof that any fee 
was ashed or that there teas any arrange- 
ment ihal a fee should he paid before the 
Pleaders would attend Court, the' mere 
fact that no fees were tendered dr paid 
teas no justification for a Pleader's refusal 
to attend to his client's further interests. 

Pleaders have a duty not only toicards 
their clients hut also towards the Court and 
it was clearly their duty to co-operate with 
the Court in the itrdrrty and pure adminis- 
tration of jn.stiee. They would not he justL 
fied in allowing their fear o) humiliation 
and inconvenience /o override their duty 
to their client and lo the. Court and that 
was no adequate reason for abstention 
from. Court : 

Hold, however, uu the facts —That the 
Pleaders willingly acquiesced iu the 
boycolh of the Courts aud thereby lent 
support to the movement, which was 
ealeulated to paralyse the administration 
of justice. 

Therefore the Pleaders are quifty of 
qrossly improper conduct within the 
meaning of cl. (!>) of sec. IS of flic Legal 
PracAitioners Act, and of such miscoxiducl 
as icould bring their case within el. O') 
of th\* section. 

The contents oj the peliiion in the suit 
filed by the client icere admissible in evi- 
dence under sec. lo7 of the Evidence 
Act in corroboration of the evidence 
which he had already given at the time 
irhen his atteniioxi was dkceted to the 
eontenUs^ of the petition and when he said 
the contents were true to his knowledge. 

Per WooDKOWE, J . — That it was open 
to any practitioner for reasons personal to 
himself to refuse to practise in a particular 
Court or before a particular Judge. But 
he can adopt this eoursc*either by rejusing 
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briefs in such Court, or before sneh Judqe 
or, if hr has nrrepied a brief or vakalat- 
nania, b// first properly discharyiiuf Itim- 
self on flue notice to the client and in the 
hitter ease to the ('onrt. Hut eonrerted 
action by a ichole body of legal praeli- 
lioners to boycott a Judge or Court in 
protest against an alleged irrong ol one of 
its members or in respect of its conduct 
in the administration of justice gen ‘or- 
ally is not permissible because the Bar 
cannot constitute itself an authority to ad- 
judge on such grievance and its duly Js not 
to impede the administration of justice by 
collective, abstention from Court, but /.> 
seek relief by representation to the High 
(Umrt. 

It would not be possible to charge 
a legal praelitioncr with grossly im- 
proper conduct^ whatever Ins tiabiliiy 
to hi^ client might be, if he omitted to 
carry out his duty In his client by reason 
of his genuine feur of any real and sub- 
stantial injury, physical or otherwise, to 
himself or family. would it make any 

difference if such fear were, in fact, un- 
founded iff in. fact, it was simwrety enter- 
tained. But in these rases such risk or 
fear was not the operaiirc cause on the 
minds of the Vleaders in inducing them 
not to attend. They bowed i<f *the 
popular will not because they were afraid 
of it but because they approved' of it. 

That these proceedings were i\\mBi-erimi- 
nal proceedings in. the sense that they 
might result in penalties, and not in the 
sense that all rules of procedure applica- 
ble iu criminal trials are necessarily in 
loree in. a qinxsi-criminal proceeding. H 
was open, to the Pleader to say nothing 
or to give no e.cplanation , but if the 
Pleader did offer an explanation the court 
might take it into account in ascertaining 
whether the charge was made out. The 
iotus undoubtedlfj was ou the party making 
the charge. 


Kanta Bosb. 

Thai the precious petition of the client 
was evidence of a .step taken in the pro- 
ceeding and would be corroborative to the 
e.vient that there was evidence on the 
record which it might corroborate . 

If a Pleader has accepted a vakalatnnJBa. 
in general and ronimon form, the onus 
of proving any special contract accom- 
panying the accept, ance of the vaJva- 
latnama is on the Pleader. If again, 
it is alleged that the Pleader has dis- 
charged himself, he must show that he. 
has properly done so with sufficient notice 
to his client and with intimation, to Court. 

If a Pleader siipidates for payment of 
fees before hr does any work, he is not 
bound to do such work withoul such pay- 
ment. If, however, he accepts a vakalat- 
nania without such stipulation , he must 
proceed to represent him even though un- 
paid his fees until cither his clienl dis- 
charges him or he properly discharges him- 
self. 

Per \A’o()j)noFFK and MooKFR.iiii- , .IJ. — 
That the cases fall under both rbs*. (h) aiuj 
(f) of sec. IS of the Legal Practitioners Act , 
i.e., under cl. (!>) in so far as they involved 
neglect of duly towards the elieui in ac- 
re ptiny vakalatnaina and without r. reuse 
not fulfilling the. duties involved in^such 
aeeeptancr : and under cl. (f), in so far as 
I he praelitioners' eondurl was dircctecl 
against the Court by abstention from at- 
tendance on account of the hartal. 

Per IMookkr.jrk, ,).— /// view oj the de- 
finite provisions for appointment and' dis- 
charge, of Pleaders I Vide Or. Ill, rr. I and 
I i]) and 4 (-2}, C, P. C-.\ a Pleader tvho 
has accepted a vakalatjiama and filed it in 
Court is ordinarily bound to appear and 
conduct his ease, in the absence of an 
agreement to the contrary. It is conceiv- 
able that the vakalatiiama may not set out 
explicitly all the terms of the engagement 
between the Pleader and his client, and 
amongst these there may be implied terms 
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sanctioned by well-known and well- 
established usage of the profession. 

Re, GopiNA't'H Mcdduck (1) and R.am 
KofiR V. Puna Koer (2) referred to. 

The acceptance of a vakalatnama with 
the tisual terms, which is filed by the 
Pleader in Court, prima facie places him 
under an obligation to appear and act on 
■behalf of his client, and if he fails to do 
so, he must be ready to justify his conduct 
by proof that the client had failed to ful- 
fil an implied term of the engagement . 

Mhni V. Venkata (H), Kai,ly v. Caiiapiet 
(4), Re, A Solicitor (5^ and S-vrisu v. 
SvRAUA and severiil other cases referred 
to. 

When a Pleader has accepted a 
vakalatnama with or without implied con- 
ditions, his liability eonthmes, till he has 
discharged himself by recourse, to the ap- 
propriate procedure. But this is not a 
matter solely between the Pleader and 
his client. The appointment of a deader 
when filed in Court with his acceptance 
continues in force until determined with 
the teace of the Court by a writing signed 
by the client or the Pleader as the ca^c 
may he. 

Atol V. Lakshan (13) and PraimuuiL 
V. Kumar Krishna (14) and several otlier 
eases referred to. 

It is further well-settled that a legal 
practitioner must always give a reason- 
able notice of his withdrawal from the 
case to his clients. 

(1) UW,B. 711870). 

O) 3 Sbnine 75 (1880). 

(!)) I. L. n. 37Mud.23S: «. c. 23 M. L .1. 
477 .F. B.) (1912). 

'(4) 2 Shoioe 124 (1878). 

(5) 4 B. L. tt. 29 (V. n.) (1870). 

(Ul Ib'c. L. J. 432 (1891). 

(13) I. L. R. 86 Cal. 609 (1909). 

(U) 20 C. W. N. 4S7 : 1. c. 23 0. L. J. 326 
(1916). 


The failure of a Pleader to appear to 
conduct the case before he has discharged 
himself in the manner provided by 
law, unless such failure can be justi- 
fied, renders him liable to disciplinary 
action by the Court. Overriding pres- 
sure of circumstances beyond the con- 
trol of the Pleader may be a reason justi- 
fying a failure to attend to a case, but 
to avail himself of it, it is essential that 
the Pleader should in full appreciation of 
his duty as the representative of his 
client and ers an officer of the Court, have 
been sincerely anxious to protect the 
former and assist the. latter. 

The relation of Pleader and client in- 
volves the highest personal trust and con- 
fidence, so much so that it cannot be dele- 
gated without consent. A Pleader is more 
than a mere agent or sert'ant of his client, 
lie is also an officer of the Court and as 
such owes the, duty of good faith and 
honourable dealing to the Court before 
which he practises his profession. 

Muraga V. PvA.tASAMi (22) referred to. 

The practice of the law is in the nature 
of a franchise from the State conferred 
only for merit and may be rcroked when- 
ever misconduct renders the Pleader hold- 
ing the license unfit to be, entrusted with 
thk powers and duties of his office. 

Any attempt on the part of a Pleader 
to beryrott the Courts or to obstruct 
the administration of justice by a resort 
to any form of device constitutes ground 
for disbarment or suspension. 

Proceedings under sec. Legal 

Practitioners Act, arc, not of a criminal- 
nature. They are undoubtedly a judi- 
cial proceeding. They arc neither civil 
suits nor criminal prosecutions, but spe- 
cial proceedings resulting from the in- 
herent power of the Courts over their 
officers. •, 

(22) 22 Mad. I.. .T. 284 (1912). ' 
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The form of the proceeding^ hotc- 
evcT^ is not of controlling importance, 
so long as the essentials of fair notice and 
opportunity to be heard ere present. The 
.essence of the matter is that the Pleader 
must be allowed an opportunity of making 
his defence. It is not obligatory on The 
Pleader to ^submit a written defence or to 
be present at alt. 

But if he submits a wriiieu statement 
in answer to the charge ^ the Court is hound 
to lake it into consideration and may draw 
such inference as may Icgitimaiehf arise 
from its contents. In such a case it is not 
obligatory on the Court to rule out all con- 
ceivable hypothetical grounds which 
could hare but have not been set up in 
answer to the charge. 

Government PLiiAOER v. Bhaotibai 
(56) and other oases referred to. 

'rhese NS'ere references under sec. M of 
the Le-^ivl Praetitioners Act (XVTII of 
1879) made by the District .fud^^e of Non- 
khali, S. 0. Ghosh, Esq., dated the drd 
August 1921. • 

The facts will fully appear fioui the 
iudgments. 

Dt. S. C. Bysak, Bobus Bepin Chandra 
Bose and liadhika Hanjan Guha for the 
Pleaders in Reference No. 4. 

Dr. S. C. Bysak, Babus Bepin Chandra 
Bose, liadhika lianjan Guha and Subodh 
Gheindra Roy Choudhury for the Pleaders 
in Reference No. 7. 

Babus Mo7imotha Nath Mukerjec, 
Bepin Chandra Bose and liadhika Pionjan 
Guha for the Plea^ters in lieferenco No, 8. 

Babus Amarcndra Nath Bose, Bepin 
Chundra Bose and Piadhika lianjan Guha 
for the Pleaders in Reference No. 9. 

Mr. B. L. Mitier^ Standing Counsel and 
Babus D. N. Chakerbutty and Snrendra 
Nath Guhn^ Government Pleaders for the 
Government. 

‘26' 1. T<. K. 36 Bom. 606 M0J2). 


Kaxta BoS£. 

The JUDtJlIENT OF THE COURT was 
follows : — 

Bcfercnce No. 4. 

Sanderson, C. J. — ^In this reference it 
appears that the Pleader D. P. Cbakra- 
burtty was retained to make an application 
on one day only, (in the absence of the 
Pleader who filed the appeal). 

This duly he duly performed and his re- 
tainer was discharged. 

He was not further retained in the case, 
and consequently in our opinion there was 
no professional misconduct on his part. 

Til the case of D. P. Chakrabnrtty there- 
fore, the reference is discharged. 

The case of P. K. ITose is different. 

He was the Pleader for the Appellant 
whose appeal was fixed for hearing on the 
2nd June 1921. The Pleader did not ap- 
Iiear. JJotice under the [jegal Practi- 
tioners Act was served uixin him, but he 
did not apjiear to show traiise. 

He apparently was present at the public 
meeting where the hartal was declare alid 
look part in moving some resolution. 

The re.solution involved a boycott of the 
Courts by the Pleaders. 

In his case there can bo no doubt that 
he deliberately took part in tJie ‘ hartal ' 
of the Pleaders, ^^'^e have however been 
intorraed that R. Iv. Bose has ceased to 
practi.se as a Pleader and ha.<f not taken 
out a certificate tliis year. 

Consequently, in our judgment, it is not 
necessary for us at present to enquire fur- 
ther into the case of R. K. Bose, or to take 
ivny steps in connection with this refer- 
ence. 

liefcrrnve No. 7. 

S.t-NDKRKON, (1. J. — This is a reference 
by the learned District Judge of jS’oakhali 
forwarding a report made by the Officiat- 
ing Subordinate Judge under the Legal 
Practitioners Act fSTOnvith respect to two 
Pleaders of that Court, Rajani Kanta Nag 
and Preo Nath Roy Chowdhuri. 
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Sii])or(linnte .Judge reported tlial 
the Pleaders eomrtiitled grossly improper 
eooduct ill the discharge of their profes- 
sional duty hy not ailending (’onrl on the 
dale in question a»ul neglecting to do the 
necessary work on behalf of their client in 

1. he .suit mentioned in the report on the 
25lh May 1921 though asked by their 
client : he further I’epoi’ted that they were 
guilty of misconduct within the meaning of 
sec. (/) of the Tjcgal Practitioners Act. 
The learned District dudge confirmed the 
reporl of the learned Subordinate Judge. 

The charges against the Pleaders were 
in similar terms and the charge against 
Itajani Katda Nag may he taken lor the 
pur|)Ose of asceilaining llu‘ terms there- 
of : That charge is as follows : — ht'rc' 
as von being a Pleader of this (’ourt joiiuMl 
the hnrtal wnd Non-co-operation movi'mi nt 
and did not attend the ('ourt along with 
other members of the local Par in find fun - 
a pee of the common object of the said 
movement and the boycott of Courts from 

2. ‘)rd Nlay 1921 to Jhd .lune 1921 and 
whereas you win e engaged as a Pleader for 
the Defendant- in the marginally noted 

suit pending in this Court 
that was fixed for hearing 
on I he date mentioned 
against it and whereas >ou 
wilfully neglected your 
client's work and a<*ted tf» 
the prejudice of his in- 
leresl by absenting your- 
self from the Court on that date you theiv- 
by committed grossly improper conduct in 
the discharge of your professional duty h\ 
neglecting your (dient’s work and acting to 
the prejudice of his interest [sec. I‘l (<))] 
and you have further been guilty of mis- 
conduct by joining the said movement 
started to hoycoli Courts and ])aralyse the 
work of the Coun ts' and absenting yourself 
from the Court on those dates (23-5-21 
to 3-0-21) without any lawful excuse.'* 


K.v.vt.v Rose. 

On the hearing of the charge the 
Pleaders filed written e.xplanntions. 
Pajani TCanta Xag, among other allega- 
tions, said that he was only instructed to 
file the written statement along w'ith 
several other J Meadors for the Defendant 
No. 2, on the I7th Kehrnary 1921, and that 
since the filing of the. written statement 
the said Defendant neither consulted him 
on any date about his ease nor made any 
tadbir for him. Further allegalions are 
contained in paias. 3, 0, 9, 10 and I3>, 
which are as follows : — 

(3) That on 25th May 1921 ilie said 
Defendant No. 2 did neither pay me any 
fees nor did be (won come to me to ask 
for any legal advice, nor did he insti nct or 
ask me to make any htdbir in tlie case noi' 
did the Defendant No. 2 cvem inform me 
that his case was fixt»d for hcauing on 251 li 
May 1921 and that I did not know wluit 
ladbir he actually made on that daU*. This 
Defendant No. 2 did not (‘liter his case in 
my Hhej'ista, he himself took all tin* pre- 
vious dab^s and look(‘d after tlu‘ case.’' 

f 

(). That in the mailer of not altmiding 
( onrts during hartal there was no combina- 
tion or common olqVct amongst tlu^ nunn- 
bers of the Par, that I did not, w ith a view 
to the furtherance of the alleged eommon 
object of the hartal or \on-c()-o])eration 
movemcrit, absent myself from Court from 
23rd ^^aY 1921 to 3rd dime 1921. No su(?h 
harlal or Non-co-o]H‘ration movement was 
started hy me or the Local Par : Non-co- 
operalion movement was started long be- 
fore the period in question and it has no 
connection with my absence from Court. ' 

‘*9. MMiat eons(‘qnenf iipcm 1li(» coolv 
affairs at Chandpur pnl)li(‘, feeling in this 
town ran so very high ihat the people, in 
one voice, resolved in sym|)athy foj* them 
to suspend all works for a time and desired 
the FMcaders, the Nlnkhtears, Merchants, 
(ihariw’allas and othiu's to follow their dii- 
cision under tlireat of social punishment 


o. 0. losa of 
1920. 

Cijnu- 

dra li9i CJioik- 

•TUt No 2. 
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iiiul hmjiiliatiun and lliat it l )0 in 

obodience to this rosolulion that none of 
iny clients asked me to appear in Court 
from ’J^rd Afay JthJI to ‘iHrd June 1V)*2I.‘* 

“ 10. TJjat the resolution referred to 
above was enforced so strictly that no 
j>entlemen could dare disol)ey it with im- 
f)unity, that men of position and honour 
Itacl to suffer iiiiich inconvenience and 
liumiliation during* this period and that it 
was, \n no way, possible for me to attend 
Court a^^ainst such strong eiirrenl of public 
opinion.” 

I'b Tl)at as a matter ol fact 1 did m^t 
join any Non-co-operation movement, I am 
not a member of any (^ongress Clommittee 
and I do not mix in any polities.” 

Jheo Nath lioy Cliowdhuri’s written ex- 
planalion (ontained the following para- 
f^rapbs : 

** 1. Tliat Non-co-operation moNoment 
had nothing to do witli the general hartal 
declared by llm Noakhali public out of 
sympathy for tea garden coolies stranded 
at Chandpui’. JJie Non-co-operation 
iiiovement was started loi^ before the said 
hartal and has no connotation with the* 
ktHjping away from I lie Court by your Peti- 
tioner.” 

“ ’2. That a. general hartal in all depajl- 
nients of pid)|ic life was decided upon in a 
public meeting held at Noakhali asul that 
110 one could safely ignore or disregard the 
resolution of the indignant public and in 
fact the clients did not come to me on 
account of hartal during those days, ^'our 
Petitioner also considered it safe and de- 
sirable to bow^ dow n to llie popular w ill 
when public feeling, was lunuing so very 
high and so your IVtil inner did not attend 
(Jourt during the period of the same hartal, 
that is, from ‘28rd ifay PJ-2J to drd June 
1921.” 

“ That in the matter of not attending 
the Court during the hartal there was no 
combination or common object among the 


ANTA Bosn. 

members of the Bar and in fact ibe Bar 
Association passed no resolution at all iii 
the rnatier.” 

” 1. That it is not correct to say that 
the I *etitioiier joined the Non-co-operation 
movemenl alleged to have been started to 
l)oycoi( Courts and paralyse their work. 
As a matter of fact yoiu* Petitioner had 
been and is working as Pleader both be- 
fore and after the hartal/' 

” 5. J'hat the client in question did not 
instruct me to attend the Court on the 
date fixed nor did he pay me for the same.” 

”9. IJiat in O. c ' Suit No. I08;i of 
1920, pending in your Honour's C.'ourt, 1 
w'as only instructed to file objection against 
the Plaintiff's prayer for temporary injunc- 
tion and to take time for filing written 
statement on Mill January 1921; tlmt 
since the filing of that objection I was not 
further instrneted to do any other w'ork 
for him, that on 25th May 1921 the said 
-Defendant No. 2 did not pay me any tees^ 
nor did he even ask mv legal advice.” 

“JO. That Defendant No. 2 did not 
even infuiin me that his suit was fixed 
for hearing on 25th .May 1921, he liimself 
making tadbir in his cases and having not 
entered this ease in my Sherista.” 

These two Pleaders and I w o others ac- 
cepted a vaixalatnama from the Defendant 
No. 2 in a Suit No. lOHIi of 1920 on the 
1 1th January 1921. The hearing of tke 
suit was fixed for the 25th Afay 1921. 
Neither -of the Pleaders attended the Court 
oil that day, and the .Defendant No. 2 filed 
a. petition asking for a. month’s adjourn- 
ment on account, of the hartal which had 
begun on the 23rd May 1V)21 and wliich 
continued until the 3rd June 1921, and in 
coiiflequence of which the Pleaders did not 
attend the (’ourts. 

The petition is as follows : — ” To-da.y 
is the date of the above-mentioned suit. 
To-day 1 went to Pleader’s basha with 
copy of issue to tile list of witnesses ; 
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makinf^ Imfal in the course of Non-co- 
operation no Pleader looked into any 
pajfxn's. I pray for one month’H adjourn- 
ment- in order to enable my Pleaders to 
eouBult with reference to suit papers as to 
^v■hat evidence should be adduced on my 
behalf and to file list of witnesses. Be it 
kno^^“n that for the reasons stated above 
none of the Pleaders not having signed the 
petition I file this petition signing it my- 
self. Dated 25th May 1921.’* 

Tlie Defendant when cross-exsimiiied 
said that Rajani Mittcr was his retained 
Pleader : and that he did not go to the 
houses of the two Pleaders, concerned in 
this reference nor to the house of his 
Pleader, moaning thereby, as T understand, 
E*ajani Mitter, and that lie did not instruct 
the tVi'o Pleaders to work for him on the 
25th May 1921. 

The learned Judge however said that he 
was unable to accept this evidence, as the 
witness was in his opinion, evidently 
trying to save the Pleaders ; and he found 
as a fact that the Pleaders were asked to 
do the necessary work on behalf of the 
Defendant No. 2 on the 25th May 1921. 

I see no reason for disagreeing 
with this finding of fact, and in my 
judgment it must be taken for the 
purpose, of this case that the Pleaders w'ere 
asiced to attend Court on the 25th May 
1621 and that they refused to do so. 
The question therefore arises whether they 
were justified in so refusing. I have no 
doubt that tlie reason for their refusal was 
the hartal which was then in force. 
On account of an incident in connec- 
tion with some coolies at Chandpur, resolu- 
tions had been passed at a public meeting 
in Noakhali, one of which was to the effect 
that ,t]ie Pleaders should not attend the 
Courts. In consequence of this the 
Pleaders in a body, with one or two excep- 
tions, abstained from attending the Courts. 
Each of the two Pleaders, as already 
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mentioned, stated in his explanation that 
lie liad been instructed only in respect of a 
. particular matter, in the suit and it was 
argued that they were under no duty to 
attend ilie Court on the day in question. 

I cannot accept that contention. The 
JMcaders had accepted the vakalatnanui and 
it is proved, in my opinion, that they 
were asked by the Defendant No. 2 to go 
to Court and protect his interests, and 
that they refused. In my judgment it was 
their duty fo do so, unless it is pioved that 
their obligations towards their client, en- 
tailed by the acceptance of the vahalai’^ 
nama, were limited by a special arrange- 
ment, acoompanying the acceptance of the 
valialatvama. No such special arrange- 
ment has been proved by the Pleaders, 
upon wliom the onus of proving it lay. 

It was then said that no fees were paid 
for their attendance at Court on the 25th 
May 1921, No proof has been given 
that any fee was asked or that there was 
any arrangement that a fee should be paid 
before the Pleadprs would attend Court. In 
the absence of such proof the mere fact 
that no fee was tendered or paid is, in my 
judgment, no justifica-fion for this refusal 
to attend to tiieir cliehCs further in- 
terests. 

Further, having regard to the facts of 
the case and the statements in the written 
explana»tions of the two Pleaders, I have 
no doubt that even if a fee had been 
offered, they would not have accepted it or 
attended the Court. 

It w’as then argued that there was no 
evidence Of the common object alleged in 
the charge. 

I agree that it has not been strictly 
proved that the Pleaders took part in what 
has come to be called the “ Non-co-opera- 
tion ’* movement. 

In my judgment, however, it has been 
proved that the Pleaders did join in the 
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‘ hartal/ one object of which was to 
boycott the Courts. 

The excuses put forward in the written 
explanations of the Pleaders, in my opi- 
nion , cannot be a coepted . Tn 1 he one case , 
ilie Pleader stated thai. ho did not atlond 
the Court, for fear of being ])iit to great 
inconvenience and humiliation by the ir- 
ritated public. In the other case the 
Pleader stated that he considered it safe 
and desirable to bow down to the popular 
will when public feeling was running so 
very high and so he did not attend f^onrt 
during the period of the hartal. 

The Pleaders must bo judged by their 
conduct. The facts of the case do not 
show that there was any real risk of 
physical danger to them if they liad at- 
tended the Court. They never made any 
attempt, to do so. The learned Subordi- 
nate Judge has found that the plea that 
they were threatened with social punish- 
ment was a lame excuse. One Pleader al- 
lowed the fear of “ inconvenience and 
humiliation ’’ to override his duty to his 
client and to the Court. The other con- 
sidered it “ safe and desirable to bow down 
to the popular will rather than do his duty 
to his client Jind to the Court. There 
being no adequate reason for the absten- 
tion from, the Court, I regret to liave to 
come to the conclusion that the Pleaders 
willingly acquiesced in, even if they did 
not actually sympathise with, tlie boycott 
of the Courts. By so doing they lent 
support to the movement, which was cal- 
culated to paralyse the administration of 
justice. 

In my judgment therefpre the Pleaders 
concerned in the Reference were guilty of 
grossly improper conduct within the mean- 
ing of cl. (6) of sec. 13 of the Ijegal Practi- 
tioners Act, and of such misconduct as 
would bring their case within cl. (f) of the 
same section. * 


Sanderson, C. J.~This is a reference 
by the learned District Judge of Nonkhali 
forwarding a report of the Subordinate 
Judge under the Legal Praclitioners A(‘t. 
'riie charge was as follows: — “ AYhereas 
you being a Pleader of this Coiii t joined 
the hartal and Non-co-operation movement 
and did not attend the Court along witli 
other members of the Local Bar in 
furtherance of the common object of the 
said movement and the boycott of Courts 
from 23rd May 1921 to 3rd June 1921 and 
whereas you were engaged as a I^leader 
for the Plaintiff in the marginally noted 
suit pending in this C’oiirt that was fixed 
for liearing on the date 
mentioned against it and 
whereas you wilfully neg- 
lected your client’s work 
and acted to the prejudice 
of his intiTcst by absenting 
yourself from the Court on 
that date, you thereby committed grossly 
improper conduct in tJio discharge of your 
professional duty by neglecting your client’s 
work and acting to the prejudice of his in- 
terest fsec*. 13 (6)] and you have further 
been guilty of misconduct by joining the 
said movement started to boycott Courts 
and paralyse the work of the Courts 
and absenting yourself from the (Joint 
on those dates (23rd iNfay 1921 to 3rd June 
1921) without anv bnvfvil excuse [aec, 13 
(/)!.” 

The report of the Ruhoi*dinate Judge w'as 
that the Pleader was guilty of grossly im- 
proper conduct in the discharge of his 

professional duty within the meaning of 
ci. (6) of sec. 13 of the Legal Practitioners 
Act and of misconduci within ci. t/) of the 
said section. 

The learned District Judge concluded 
Ilia reference as follows : — “^he Opposite 
Party, as such Pleader, is liable to some 
punishment, however light, ■ under, sec. 

75 


O. 0. 316 of 
1P20. 

Prananna Kumar 
Bai, Plaintiff. 
2 - 6 - 2 ). 
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H of the Legal Practitioners Act : 
as he, in my opinion, lias brought 
liiiiiHelf within the disciplinary jurisdic- 
tion of the High Court and his misconduct 
which falls within clause if) of sec. 13 of 
the Legal Practitioners Act is grave 
enough to deserve it. Bui I cannot say 
that his conduct deserves severe punish- 
ment.'* 

Notice of the charge was given to the 
Pleader on the 12th July 1921, and on the 
80th July 1921 the Pleader filed an expla- 
nation to which reference will he made 
later. 

The material fads in this case are the 
following : one Jashada Kumar Tiov and 
tw’o of his brothers filed a mortgage suit in 
the Court at Noakhali. In this suit the 
Pleader Annada Charan Roy and another 
Pleader A. M. Bose accepted ,a r^akalat- 
nama from Jashada Kumar Roy in Janu- 
ary and February 1.921 respectively. The 
2nd Juno 1921 was fixed for the hearing of 
the suit : on that day Jashada Kumar Roy 
filed a petition in the Court which was as 
follows “ On account of hcuial of the 
Pleaders the witnesses oi* the Pleaders of 
the Plaintiffs in tlie above suit decline to 
attend the Court. The Plaintiffs are 
therefore unable to prove their case or to 
conduct it otherwise. So it is humbly 
prayed that the Court be pleased to ad- 
journ the suit to some other date and grant 
the Plaintiffs ten days’ time to produce 
w itnesses.” The result was that the hear- 
ing of the suit had to be adjourned. 

At the lieariiig of the charge against (lie 
Pleader, Jashada Kumar Roy gave evi- 
dence and said that the contents of his 
l>etition were true to his own knowledge. 

It was argued by the learned Vakil for 
the Pleader that though it was permissi-, 
bje to prove the fact of the filing of the 
petition, the contents of this peti- 
tion were inadmissible in evidence, and 
that the case must be (decided upon 


the verbal evidence of Jashada Kumar Roy, 
and that ajs he said lie had suffered no loss 
and had no complaint to make against his 
Pleader, the reference should be refused. 

Jashada Kumar Roy is a cousin of the 
Pleader Annada Charan Roy and the 
learned District Judge has held that ap- 
parenlly inferest for his cousin had 
made him forget what he had sfiid in his 
petition. 

In my judgment the contents of fhe peti- 
tion were admissible in evidence. In my 
opinion it was admissible under sec. 157 
of ihe Evidence Act in corroboration of the 
evidence which the witness had already 
given al the time when his attention w^as 
directed to the contents of the peti- 
tion and when he said that the contents 
were true to his own knowledge. It is 
also to be noted that the petition w^as 
the foundation of the proceedings, and that 
no objection w^as raised to the admission 
of the evidence. 

Tu my jiulgmenl if is clear lhat in this 
ca.'^e the Ploadei* declined to attend the 
(‘ourt on account of the hartal of the 
Pleaders. 

In the course of the argument, the 
learned Vakil for the Pleader informed us 
that hartaV* meant “Strike.” 

This conclusion is not based upon the 
statements in the petition only. 

There is other evidence in this case. It 
appears that on the 22nd May 1921 a meet- 
ing was held in the town and resolutions 
vs ere passed, one of which was that 
Pleaders and Mukhtears should not attend 
the Courts. This meeting was held to 
show' .sympathy in respect of an incident 
which liad occurred at Chandpur. The ob- 
ject of such a resolution could only be to 
boycott the Courts and so interfere wdth 
the administration of justice. On the 23r3 
May 1921 Ihe Pleaders in a body, with the 
exception of the Government Pleader and 
Public Prosecutor, abstained, from attend? 
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ing the Courts. This ahsteution lasted 
until the 3rd June 1921. There was an 
informal gathering of some Pleaders in the 
Bar Library called by the Pleader Annada 
Gharan Boy, whose conduct is now under 
consideration, at which meeting the opi- 
nion was expressed by the majority that 
“ as the public feeling is very high it is 
not safe to disobey.” 

These facts show conclusively that it 
was in consequence of the hartal that 
Annada Cliaran Roy did not attend to 
Jashada Kumar Hoy’s suit on the ‘ind 
June and unless good cause can be shown 
for his abstention, in my judgment he must 
be held guilty of grossly impro|)er conduct 
in the discharge of his professional duty 
to his client. 

It was urged by the learned Vakil for 
the Pleader that the Pleader was under 
no duty to appear in tlio (,'ourt on the '2iul 
June 1921. He argued that the valcolat- 
nama was no more than an authority to 
the I’leader to act. I cannot ^accept this 
contention. In this ca.se the Pleader has 
not proved any special arrangement and 
in my judgment the acceptance of the 
vakalatmma in the suit by the Pleader 
entailed a duty upon the Pleader to attend 
the Court on the day fixed for the hearing 
of the suit or at least to make arrangements 
with the other Pleader’s who had accept- 
ed the vakcUatnama to protect the in- 
terests of the client even if the client had 
not specially requested thp Pleader’s ser- 
vices for the 2nd June. There is no ques- 
tion in this case of whether a proper tee 
was tendered by the client, because the 
Pleader in question, being r-elated to the 
client, waa working "gratis” for him. 

It is not however necessary to pursue the 
consideration of the point further, for on 
the. facts of this case I am satisfied that 
the client did request the Pleader to attend 
the Court on the 2nd June 1921 and that 


the Pleader declined on account of the 
hartal. 

It was then urged that the client was 
satisfied that the Pleader should not act 
and consequently it was a matter betw’een 
the client and his Pleader and not a 
matter for the Court. 

I cannot acce])t this contention. In the 
first place I am not prepared to hold that 
the Pleader can divest himself of his duty 
arising by the acceptance of the vakalat- 
mma without the leave of the Court. 

The jn-ovisions of Or. Til, r. 4 (I) and (3) 
of the Civil Procedure ('ode support the 
view that unless and until the conditions 
specified in that rule are comj)lied witli, the 
duties and obligations of the Pleader will 
remain. 

But it is not necessary to decide this 
point now, for on the facts of this case, 
in my judgmeni, it cannot be said that the 
Pleader discharged himself with the con- 
sent of the client. 

The 1‘leader was bound to give the client 
rea.sonable notice so as to afford the client 
an oppoi’tuuity of obtaining other legal 
assistance. 

In this case, the Pleader must have 
known that it ^^aB impossible for ,his 
client to obtain such assistance on the 2ud 
June 1921 : all the Pleaders were observing 
the “hartal” except the (.lovernment 
Pleader and -Public Prosecutor, and the 
client had no option except to bow to the 
inevitable and to present his petition him- 
self. 

It was then urged that although the 
Pleader absented himself from (Jourt, and 
although his absence was in consequence 
of the hartal, there was no evidence of his 
joining the hartal. * 

I put aside the question of the " Non-co- 
operation movement ” as there is no evi- 
dence! against the Pleader in this respect. 



600 


TBi* CALCUTTA WEEKLY NOTES. 


rVoL. XXVI. 


In thr :^rATTKR ot’ Kjipkkor v. Kajani Kanta Bose. 


T am satisfied however tliat there was a 
hartal : one of the objects of that hartal 
was to bo5^cott the Courts : there is no evi- 
dence that the Pleader took part in pro- 
moting the hartal, but to my mind it is 
clear that he abstained from goinp to tlie 
Court on tlie 2nd June in consequence of 
the hartal ; he took part in the discussion 
in file Bar Library, and he acquiesced in 
the hartal, the result of which was that 
not a single Pleader, except the two al- 
ready mentioned, attended the Courts. 
He must have known that the observance 
of the hartal \\ould result in a boycott of 
the (.^ourts, and is a grave interference 
witli the administration of justice. His 
intention must be gathered from his acts, 
and in my judgment he must be held lo 
have intended to lake part in the hartal 
to boycott the Courts. 

It was however said that he did this 
through fear of the consequences which 
would ensue if he did attend to his duties 
as Pleader. The material statements in 
his explanation in this respect are paras. 2 
and 3, Avhich are as follows : — 

“ That a general hartal in all depart- 
ments of public life was decided upon in 
a public meeting held at Noakhali and that 
no one could safely ignore or disregard 
the resolution of the indignant public. 1 
also considered it safe and desirable to 
bow dowm to the popular will when public 
feeling was running so very high and so 
I did not attend Court during the period 
of the said hartal.' ' 

“ 3. That in the matter of not attending 
tlie Court during the hartal, there was 
cojiihiiiatioLi or common object among tbe 
mciuiu'is of tlic Bar and in fact tbe Bar 
'Assoi iHtiou passed iio resolution at all in 
tbe niaitei\'‘ 

I am by no means satisfied that tbe 
conditions in Noakbali were such as to 
render the Pleader s nt tendance to hi*^ 


duties unsafe during tbe hartal. There ii 
no suggestion that be made any attempt 
to attend the Court though he was able 
to go to the Bar Library which, w^e were 
told, is adjacent to the Court. Other 
people, as already mentioned, did attend 
the Courts and the learned Subordinate 
Judge characterised tlie threat of social 
pimisliment as an “ empty threat.” 

The tow^n meeting was hold on the 22nd 
Jlay 1921. The very next day all the 
Pleaders, except those two already men- 
tioned, abstained from attending the 
f‘ourts. We were informed that there are 
about 70 Pleaders iu Noakbali. 1 cannot 
believe that they were all so devoid of 
courage that no one of them dared to ven- 
ture to attend to his work and duties as a 
Pleader. 

Tbe facts of this case point to the con- 
clusion that there was a common object, 
viz., the boycott of the Courts, and that in 
pursuance of that object the Pleader in this 
case deliberately abstained from discharg- 
ing his prbfessional duty. In my judg- 
ment therefore«the Pleader failed in his 
duty both to his client and to the Court 
and he was guilty of grossly improper con- 
duct in the discharge of his professional 
duly within cl (b) of sec. 13 and of such 
misconduct as would bring his case with- 
in the meaning of cl. if) of the said section. 

llcference No. 0. 

Sanderson, C. J. — This is a reference 
by the learned District Judge of Noakhali 
under sec, 14 of the Legal Practitioners 
Act,' 1879. 

The learned Judge forwarded with his 
reference a report of the learned Momsif 
of the 3rd Court. 

'Phe charge was 

“Whereas you l)eing enrolled as a 
Pleader and aulhoriSed to act as such iii 
this Court, absented yourself from Court, 
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_ contrary to Ibc wishes of 
No. 4i»of 19S1 your client and to the pre- 
**^*^’(^p*Vf‘i**’ judice o£ his interests, on 

Acamuddin, slSth and 30th ]\£ay 1921, 

Petitioner, wlieu the casc noted in the 

V. 

Md Ibrahim . margin , in which you were 
en{?iiged for the Peti- 
tioner was called on, 
you are guilty of grossly improper 
conduct in the discharge of your pro- 
fessional duties within the meaning of 
sec. 13 of the Legal Practitioners Act and 
have rendered yourself liable to be re- 
ported to the High Court under sec. 14 
of the said Act.” 

The learned Munsif licld tliai the charge 
had been established and reported the case 
to the Higli Court. 

The learned District .Judge concluded 
his reference by saying: “The Opposite 
Party, as such Pleader, is liable to some 
punishment, howeNer light, under see. 14 
of the Legal Practitioners Act, as he, in 
my opinion, has brought himself within 
the disciplinary jurisdiction of the High 
Court, and his misconduct which falls 
within cl. (/) of see. 13 of the Legal Prac- 
titioners Act is grave enough to deserve 
the punishment. * ’ 

“ But I cannot say that his conduct 
deserves severe punishment.” ^ 

A preliminary point was tanen by the 
learned Vakil appearing for the Pleadpr. 
He pointed out that the learned Munsif 
had found the Pleader to be guilty of 
“grossly improper conduct” within the 
meaning of sec. 13 (6) and the learned 
Juds^e had held the Pleader to be guilty of 
misconduct within see. 13 (/) and that 
therefore as the J'cport of the Munsif and 
the reference of the Judge did not agree, 
the reference should not be acted on by the 
High Court. In my judgment there is no 
ground for such a contention. 

It is deaf from the terms of sec. 14 tliat 
the report of the learned Munsif is to be 


made to the High Court. The section 
however provides that the report of tlie 
learned Munsif should be made through 
the District Judge and that such report 
should be accompanied by the opinion of 
the District .Judge through whom it is 
made. This was probably provided for 
the purpose of giving the High Court the 
benefit of the District Judge’s opinion, and 
also as an additional protection to the per- 
son, whose case might be under considera- 
tion. 

The report of the learned Munsif, having 
been made, lias to come to the High Coui’t, 
with the addition of the opinion of the Dis- 
trict .Judge, through whom it had to be 
made, and it rests with the HIl^i Court 
to decide what action, if any, is to be taken 
in res])ect of the learned Munsif’ s rcjiort. 
In my judgment the proceedings are in 
order in this lespecl, and the ])oint taken 
by the learned Vakil has no foundation. 

Notice of the charge w as given to, the 
Pleader on the 12tli July 1921, and, on the 
1st August 19*21, the Pleader filed an 
explanation to which I shall refer later. 

The material facts which led up to these 
proceedings were as Jollows : — 

One Azamuddin, an illiterate agricul- 
turist, had made an application to the 
Court for setting aside a sale.. On the evi- 
dence it is clear, in my judgment, that 
S. K. Nag acted as Pleader for Azamuddin 
in connection with that application. The 
29th May 1921 was fixed for the liearing 
of that application. On the morning of 
that day, Azamuddin, went to Noakhali 
and to the house of S. K. Nag and asked 
him to sign and move a petition in Court 
on his behalf. 

The evidence of Azamuddin is that ‘ ‘ the 
Pleader said he would not come to Court 
or sign my petitipn or hajirah. His 
clerk said he would not write my ]:)etition. 

1 am an illiterate man, 1 could not write 
a petition or a JiajiTah, They told me to 
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come to Court. I came to Court but could 


not take uny steps. I found no Pleader 
or Plenrler's clerk in Court that day. F 
had engaged no other Pleader in my case 
except Surendra Babu. I had requestetl 
my Pleader to come to Coui't. I could not 
know the result that day.” 

It appears that Azamuddiu went to the 
Court and waited about until 3-30 p.m. 
He asked the Peshkar to give him the ad- 
journed date of the case. Tlie Peshkar 
wanted the number of the case and said 
he could not find the case without tlie 
number. This Azamuddin was not able to 
supply. The number was noted in the diary 
of the Pleader’s clerk, but neither the 
Pleader nor his clerk had even taken tlie 
trouble to give Azamuddin the number of 
his case. The result was that tlic case 
was called on, and as no one appeared it 
was adjourned until Monday the 30th May 
1921. This was without the knowledge of 
Azamuddin, and he returned to his home 
without knowing what had been done about 
his case. 

On Monday the 30th May, the case was 
again called on, and as no one appeared 
the application was dismissed. 

On the Wednesday or the Thursday fol- 
lowing, x\zamuddin again went to iSoakhali 
and learnt from the Pleader’s clerk that 
bis case had been dismissed for default. 

On, the 14th June 1921 a petition Mas 
filed praying for the restoration of the ap- 
plication which had been dismissed on the 
30th May 1921. 

This petition was signed by the Pleader 
S. K. Nag. 

The petition is as follows : — 

”1. The Petitioner filed in this Court 
against the Opposite Party Miscellaneous 
Case Nq» 419 of 1920 for setting aside sale. 
But that case having been struck off, on 
30th May 1921, for default on account of 
4ihe absence of both the parties, the PclP 
tioner has sustained a heavy loss. 


”2. The Petitioner himself came to 
Xoakhali on the date fixed, the 28th May 
1921, but as hartal prevailed at that time 
in the town and as Pleaders and clerks did 
not attend Court and as the Petitioner 
himself does not knoAv how to read and 
M'rite he could not take any step, and 
having loitered the M’liole day in the Court 
went home without knowing the date. It is 
JiovN^ seen that the above case was adjourned 
to .30th May 1921 and struck off* for default 
in tile absence of bolh the parties. The 
Petitioner could Jiot compreliend that the 
date Would be adjourned after two days. 
If the Petitioner could know that the case 
would be fixed for 30th May 1921 lie would 
surely have attended the Court and the 
ca.S(‘ would be granted ex parte, 

” So the Petition for revival is fit to be 
granted . 

“ 3. The cause of action has arisen from 
30th .May 1921 when the case was struck 
off. 

■i. So it is prayed ; — 

{l\a). That on takijig evidence the 
prayer for revival be granted and Misc. 
Case No. 419 of 1920 be restored to its 
Original number and justice done.” 

It is to be noted (hat the Pleader by 
signing tlie petition makes himself respon- 
sible for two material statements : —first, 
that in cofisequence of the application to 
set aside the sale being dismissed, the Pe- 
titioner (Azamuddin) had sustained a heavy 
loss, and secondly, that the cause of this 
heavy loss was that hartal prevailed 
at the time and Pleaders and clerks did 
not attend Clourt, and that as the Petb 
tioner could neither read nor write he 
could not lake any step. I am not aware 
whether the matter was set right as neither 
side was able to inform the Court what 
had been the result of the petition. 

In my judgment it is cl^ar that on the 
28th May 1921 S. K. Nag was the sole 
Pleader for Azamuddin in connection with 
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the application to set aside the sale : that 
was the day fixed for the hearing? of the 
case; Azamuddin requested him to go to 
Court and file a petition, the Pleader re- 
fused. He was asked to sign a petition, 
the Pleader refused : the Pleader’s clerk 
would not even write out the petition. 

The Pleader must have known that 
Azamuddin was illiterate : ho must have 
known that unless he complied with 
Azaraiuldin’s request, Azamuddin *8 appli- 
cation to set aside the sale would be in 
jeopardy, and Azamuddin ’s intorosts might 
be seriously prejudiced; further he must 
have known that as there was a hartal, no 
other Pleader or Mukhtear would be avail- 
able ; and unless some valid excuse can be 
found, in my judgment his conduct was 
most reprehensible. 

Several technical points were raised by 
the learned Vakil for tlie l^leader, all of 
which in my judgment liad no substance 
in them, and tliefact that such points were 
taken on his behalf is a strong indication 
that the Pleader must have fell that on 
llio facts there was no justification for his 
conduct and it is a mattei' of surprise to 
me that no word of regj’et for the unfortu- 
nate position, in which he placed his client, 
was forthcoming. 

It was first argued that the vakalainama 
was not produced : to my mind that is 
immaterial; it was pioved by Azamuddin 
that S. K. Nag was his Pleader in the 

“original case for setting 

aside the sale ** and the learned Vakil for 
the Pleader admitted in this Court that 
on the 28th May he was Azamuddin’s 
Pleader in that matter. 

It was next argued that there was no 
evidence of the Pleader’s duty on the 28th 
May : in my judgment it is not necessary 
in this case to define the duties of a 
Pleader generally : I merely mention this 
so that I may make it clear that T do Jiol 
adopt the siig^stion which has been made 


that a vakalatnama is merely an authority 
to act ; in my judgment it is much more 
than that and the acceptance of it entails 
duty on the part of the Pleader to his 
client. In this case it is not necessary to 
say more. 

On the facts of this case, in my judg- 
ment, there can be no doubt it was the 
duty of the Pleader to give his assistance 
on the 28th May, when asked by Azamnd- 
din so to do, and to take such steps as were 
necessary to protect his client’s interests. 

Another argument was raised that no 
fee was paid by Azamuddin to the Pleader 
on the 28th May and therefore he was not 
bound to act as Pleader. In my judgment 
this argument was without any founda- 
tion : in the first place Azamuddin’s evi- 
dence was that the Pleader did not ask for 
any fee on the 28th : tlio real reason why 
the Pleader refused to act, was undoubted- 
ly tJie hartal which was then going on, 
cTud the learned Vakil when asked by one 
of my learned brothers if the Pleader would 
have, accepted a fee, if it had been offered 
to him, had to admit that “probably” 
he would not have accepted it. I think 
instead of using the word “ probably ” he 
might liave used the word “certainly.” 

It was then argued tha,t the Pleader had 
discharged himself on the 28th May and 
that the client agreed to such* discharge. 
Jt is difficult to treat such an argument 
seriously : if the Pleader wished to dis- 
charge himself, he was bound to give his 
client reasonable notice : his refusal to 
act wa.s on the morning .of the 28th May : 
the case was fixed for that day, the Pleader 
knew his client could get no other advice 
on that day because of the hartal, and that 
he W’as an illiterate man , who could neither 
read nor write : it can not possibly l)c held 
that the notice was reasonable. 

T(. is then said the client agreed to the 
discharge. There is no evidence of such 
agreement by the client : on the contrary 
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the evidence is jdl the other way and it is 
clear tliat A/amuddin wiinled the Pleader 
to go to (^)in t : when (he Pleader refused, 
Azanmddiii liad no alternative but to go to 
Court liimself, and to my naincl there is no 
ground for the suggestion Ihal lie agreed 
to the discharge of the Pleader. 

Then it was said that there was no evi- 
dence that the Court made any order on 
the 28th May that the Pleader should take 
action on the 30th. That is true, but, in 
my judgment, it is inniaterial : the facts 
show that the Pleader’s absence on the 
28th May ^^'a.s responsible for tlie dismissal 
on the 30th Afay. 

There remains to be considei‘(‘d the ex- 
planation of the Pleader. 

It appears tliai public meetings were 
held at Nojikhali in respect of an incident 
at Chandpur, and resolutions were passed: 
one being to ihe effect that IMeaders and 
Mukhtears should not attend the Courts. 

The learned Munsif said in his report 
that the Pleaders in a body, with the ex- 
ception of the (loverninent Pleader, did 
not attend Court . 

The Pleader in para, 0 of his explana- 
tion stated as follows : — 

“That a. general hartal in all depart- 
ments of public life was decided upon in a 
public meeting held at Noakhali as a token 
of sympathy for the ill-treated, stranded 
coolies at Cliandpur, and no one eoulfl 
safely ignore or disregard the l esolutions of 
the indignant public, T also considered it 
safe and desirable to bow down to the 
popular will when public feeling was run- 
ning so very high, and so I did not attend 
Court during the said harLaV' 

The learned Munsif who was himself 
on the spot, held that he was not satisfied 
that the conditions were such as to render 
the Pleader’s attendance at Court unsafe 
during the hartal; and, as far as I can 
judge from the evidence, I entirely agree 
with him. The Government Officers, in- 


cluding the ministerial and menial staff, 
and the District Board and Municipal 
Officers regularly attended their offices 
during the hartal. The learned Alunsif 
further held that the alleged threats were 
of no practical eonsecjuence and that the 
Pleadei’s could r(^ally liave no apprehen- 
sion of danger in attending Courts. I 
agree with this finding also. In my judg- 
ment it is clear that the Pleader acquiesced 
in the hartal : he made no effort to go to 
Court. He said, “lie considered it safe 
and desirable to bow down to the popular 
will when the public feeling was running 
so very liigh and so he did not attend Court 
during the said hartal.** 

3Mie facts as found were no justification 
of Ills conduct, and tlie fact that he went so 
far as to refuse to sign the client’s petition, 
which he could have done in his own 
house, shows that he w^as acquiescing in, 
if not sympathising with, tlie hartal, one 
object of which was that the Pleaders 
should boycott the Courts and so bring tlie 
administration of justice to a standstill. 

The Pleader liad a duty not piilv to- 
wards his client but also towards the Court 
and it was clearly his duty to co-o]>erate 
with the Coini; in orderly and pure ad- 
ministration of justice. 

The Pleader has failed altogether in 
showings any justification tor .hjs refusal 
to act for his client, and to attend the 
Court ; and in my judgment he was guilty 
of grossly improper conduct in the dis- 
charge of his professional duly within cl. 
(6) of sec. 13 and of such misconduct as 
would bring his case within cl. (/) of the 
s^ime section. 

Reference Non. 4, 7, and 0. 

WooDBOFFE, J. — These references have 
been heard separately but they have certain 
points in common to which T address my- 
self. The Pleaders concerned are charged 
with furthering a hartal or strike by ab- 
staining from Coui*t in breach of their duty 
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towards their clients and the Courts. The * 
hartal was proclaimed by a public meeting’ 
as an expression of public feeling regard- 
ing the treatment of certain tea garden 
coolies at Chandpur near Noakhali. 
There is no evidence to show that this 
hartal was part of or connected with the 
fx>litical movement known as tlic Non-co- 
operation movement, though as a method 
of expressing public opinion it may have 
had tlie actions of some of those who call 
Iheinselves followers of the movement as 
an exemplar. 

No one is obliged to bo a legal practi- 
tioner or (if he qualifies himself as such) to 
practise. But if he becomes a legal prac- 
titioner, and holds himself out for and 
accepts employment he becomes an officer 
in a judicial system in which his position, 
rights and duties and the authority to 
whi(*l) he is subject are determined. A per- 
son may stand out of such a system but 
if he enters it lie is bound by the rules 
and must submit to the aiithorily to which 
that system subjects him. It is obvious 
that he cannot act or combine* with others 
to act against snoh authority. Tf the 
legal practitioner has a grievance ami such 
grievance arises out of matters with which 
the Court is concerned, he must seek the 
remedy from the judicial authority appro- 
priate to the particular case just as Ihe 
remedy for other grievances should be 
sought from the administrative authority 
conc.erned. It follows that a legal practi- 
tioner cannot join in an action to boycott 
the Court or any particular Judge because 
of any grievances, real or alleged, whether 
touching the Courts or of a political or 
other chq^ractor. 

Action to boycott may be manifested 
either by initiating, preaching or other- 
wise furthering the boycott such as, (to 
deal with the matter before us) refusing 
without justifying reason to attend Court 
when bound to do so. The statement is so 


qualified because there is no obligation to 
attend the Court provided that the 
legal practitioner is not bound to his client 
and the Court to do so. The issue ihere- 
fore which arises in the cases is whether 
there is any overt act proved of the alleged 
intention to boycott the Courts which is 
the gravamen of the charge. And the 
chief question again here is wliether an 
obligation to attend Court is established 
and if so, wdiether there was lawful excuse 
for the non-attendance which is admitted. 
For the Pleaders charged may eilhor show, 
as they attempt to do, that they were 
not bound to attend Court and that it* they 
were, the promulgation of a public hartal 
directed, amongst others, against the 
Courts was a siifiicient excuse for such 
non-attendance. 

T think it is open to any practitioner for 
reasojis personal to liimsclf to refuse to 
practise in a particular (.’ourt or bc^fore a 
particular Judge. But he can only adopt 
this course' either by nd’using briefs in sucii 
(■ourt, or before sucli Judge, or if he has 
accepted a brief or oakalatnama , by first 
properly discharging himself on duo notice 
to the client and in the lattt‘r case to the 
Court. But concerted action by a whohi 
body of legal practitioners to boyc'ott a 
Judge or Court in protest against an alleged 
WTong of one of its members or in respect 
of its conduct of the administration of 
justice generally is not permissible because 
the Bar in any such case cannot constitute 
itself an authority to adjudge on such 
grievance and its duty is not to impede the 
administration of justice by collective abs- 
tention from Court, but to make its 
representation through (if there be one) 
its Association to the High Court which 
has superintendence in siudi matters. Tn 
the present case moreover th^e abstention 
is alleged to have been due to causes wholly 
extrinsic to the administration of justice; 
namely, the action of the dvil administra- 
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tion in regard to some lea garden coolies, a 
matter in which the Pleaders concerned 
and others may have been rightly in- 
terested in their personal capacity but with 
wlrich, qJia Pleaders, and as a body of 
legal practitioners, they were not con- 
cerned. 

The common form of defence in all the 
cases, is that since public opinion was 
running so high in sympathy with the 
stranded tea garden coolies at Chandpnr, 
no one could safely ignore or disregard 
the united voice of the indignant public 
and thereft)re the Pleader in question 
“considered it safe and desirable to bow 
down to the popular will ’’ and did not 
dare to attend Coui’t. Now assuming that 
a Pleader was otherwise under an obliga- 
tion to attend Court on behalf of his client 
he could successfully plead as a lawful 
excuse that he was by circumstances, not 
under his control, prevented from doing so. 
Thus a Pleader could obviously not be 
charged with grossly impro|)er jirofessional 
conduct because he did not work for his 
clients at the risk of receiving jdiysical 
injury to himself. Nor might such ex- 
cuse be, in my opinion, limited to such 
injury. We are not concerned in this case 
nor likely to l>e concerned in others, with 
outqgsting strictly so called, because onl- 
casting takes place in 
breach of caste rules which in no way 
touch such a matter as that before ns. 
But the conseqirence of the ancient out- 
casting have been in recent times e.xtended 
to cases of difference of political opinion. 
That is a party may say that if another 
person or party does not do, or does not 
abstain from doing what the first party 
wants or does not want done, then the 
second party will be subject to the penalties 
of the old outcasting or cxcommuirication. 
The penaliies may remain the same, 
tbpugh the motive differs, in one case 
of a caste and in the other of a |K)li- 


tical nature. To these penalties others ma'f 
be added such as humiliation or insult. It 
may be true, as the learned Standing Coun- 
sel said, that so far as the old outcasting 
is concerned, the effect of it is much dimi- 
nished in modern life in the larpe cities 
and it may be true that the effect of a 
political boycott is less in those cities than 
in the towns snch as Noakhali and villages. 
But in these smaller towns and villages the 
menace conveyed by the threat of a boy- 
cott may be very great and might in my 
opinion exempt a legal practitioner from 
a (fharge of misconduct if he feared to brave 
it. To hold otherwise would be to make 
iinw'illingness to face a real danger or lack 
of courage, grossly improper conduct in the 
discharge of professional duty which is not 
in my opinion the law. In my opinion it 
would not be possible to charge a legal 
practitioner with grossly improper con- 
duct, whatever his liability to his client 
might be, if he omitted to carry out his 
duty to his client by reason of his genuine 
fear of any real and substantial injury, 
physical or otherwise, to himself or family. 
Nor, in my opinion, would it make any 
difference if such fear were, in fact, un- 
foinrded if, in fact, it was sincerely entei*- 
tained. .\ud this for the reason that the 
Courts cannot punish a legal practitioner 


w'as devoid of courage. In such a case 
his client might have a remedy against him 
for neglect of a duty which his apprehen- 
sions did not excuse. But it would not be 
ground for the Court’s action by way of 
punishment for grossly improper conduct. 
It might of course be that the apprehen- 
sions were so little-founded as to give rise 
to the inference that they could not have 
been sincerely entertained. But if 
sincerely entertained then no case of pro- 
fessional misconduct , would be in my opi- 
nion made out, 


consetpience of foi* grossly improper conduct because his 
apprehensions were beside the mark or he 
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The quest io»i tbeu which in my opinion 
we have to determine in these cases, is 
^^'hether the Pleaders did noi attend C'Onrt 
fassmniiis for the moment tliat they were 
bound to do so) l)ecaiise they were really 
afi-aid of the consequences which they 
thouf^ht might follow. This we must as- 
certain from tlie statements of the f^leaders 
in showing cause, their own conduct and 
the otJier evidence. In the first place these 
statements say that it was consideiod safe 
and ‘ * desirable * ’ to bow down to the 
lX)pular will. The latter would evidence an 
intention to adopt the resolution of 
that will and sympathy with it. The un- 
animity as regards the danger suggests the 
same conclusion. T think that the 
Pleaders were in sympathy with the iiarial, 
evidenced l)y, amongst other things, their 
failure (though being a considerable and 
important body of the geneial public) to 
oppose it. It is easy under such circum- 
stances to understand that the alleged con- 
sequences of disobedience were considered 
as being of no account. If it were a matter 
of safety only and not also desirability, it 
might well have been expected (I speak of 
the circumstances in these cases) that 
varying opinions would have been enter- 
tained in respect of the dangers to be in- 
curred as the result of disobedience to the 
popular will. I have referred to Ihet cir- 
cumstances of this case because it might, as 
an abstract proposition, be argued that the 
general consensus of opinion was evidence 
of a real peril. In the present ciuse it is 
denied that the boycott was part of the 
widespread, permanent and organised Non- 
,coK)peration movement but the strike arose 
out of a passing and local incident. The 
strike is said to have been an expression of 
the popular will. But the considerable 
body of Pleaders at Noakhali were leading 
members of the community whose non- 
co-operation with^the movement might 
have checked it, if not brought it to an 


Kanta Bose. 

end. It does not seem to me open to a 
considerable body of leading citizens to 
say that they were in feai* of the conse- 
quences of disobedience to the popular will 
when, instead of op])osing as they might 
have done successfully the menace of it, 
they gave il fiirtlier weight by rendering 
it an unnecessary obeisance. We find that, 
notwithstanding it is reasonable to ex- 
pect some difference of opinion as to tbe 
reality of the menace, a difference which 
might be due both to judgment and degree 
of courage, )>ractically all tbe Pleaders ab- 
stained from attendance at Court. In one 
of the references, (9), the Pleader charged 
declined even to sign a ])etition in his own 
house showing tliat it was not in that 
particular instance a case of apprehension 
of danger in going out and attending 
Courts. And in other cases it seems to me 
that the refusal to attend was due to 
sympathy with tbe objects of the harUil 
and not to fear of the consequences of dis- 
obeying it. And what were these conse- 
quences in fact? One person was molest- 
ed by having his bicycle taken from him 
in attending Court, the Government 
Pleader who with the Public Prosecutor 
attended Court was fined Es. 2 by the 
“ public ” (whether it was paid or not does 
not appear) and had some night-soil 
thrown into his compound, another man 
was fined by the “ public Es. 5 and the ^ 
like. J jarge numbers of people carried on, 
and amongst these the Miinici])al mefcfars 
made more decent and mannerly disposal of 
night-soil, doing, as did others, their service 
in the ordinary way. The whole affair was 
over within a fortnight. On tb.ese facts the 
conclusions at which I arrive is, firstly, that 
whatever may have been the risk involved, 
it was not sufficient to exempt the Pleaders 
from the performance of their duty and 
might have been nothing it all had the 
whole body of Pleaders (who appear to be 
all East Bengal men, a people not deficient 
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in courage) attended Court instead of fur- 
thering and strengthening the boycott by 
flieir absence ; and, secondly, tlial such 
risk, if any, was not the operative cause on 
the minds of the Pleaders in inducing them 
not to attend. They did not, in iny opinion, 
attend, not because they were in fear of 
any penalties for doing so but because they 
were in sympathy with the cause of and 
object of the hartal. To put ihe matter 
concisely they bowed to the popular will 
not because they ere afraid of it but be- 
cause they approved of it. 

That will was an expression of public 
feeling as regards the treatment of the 
stranded coolies. Now here we have no 
concern with the question of such treat- 
ment. I will liowever assume for the pur- 
)X)aes of the judgment that the syinpai-hy 
which the Indian public showed for the 
coolies was well-founded : still that is ob- 
viously no excuse. Whatever sympathy 
these Pleaders may have had tor the coolies 
should not have been allowed to override 
their duty towards their client and to- 
wards tlic (-ourt. If then their engage- 
ment to their clients so demanded they 
were obliged to attend Court. 

The next question is w hether they were 
so bound? 

T have hitherto dealt with certain general 
prindiplos affecting all tJic cases and to 
these I will limit my observations on this 
second part of the case. The details 
peculiar to each case are dealt with in the 
judgment of llie learned Chief Justice 
whose final conclusions on the facts I 
ji.dopt. J. add only some observations on 
the gcueial principles involved and which 
have been referred to before us. 

I am of opinioii that these proceedings 
are (as it has been contended and conceded) 
5ftta6*/-criminal in the sense that tbev -may 
result in ])enalties. 1 am not ])!cpanMl 
however witliout further argument to hold 
'With the decision of the Madras High Court 


cited to us that a Header caauot be ex- 
amined on oath if he so wishes. I men- 
tion the point without discussing or decid- 
ing it for that is not here necessary. 

Quasi-cvhmnal proceedings are not (as 
the word shows) criminal proceedings in 
the sense that all rules of procedure appli- 
cable in criminal trials arc necessarily in 
force in a qftta^t-criminal proceeding. This 
question is not of much moment here for 
reasons next stated. Thus I think that in 
sucli a proceeding as this it is open to the 
Pleader charged to say nothing, to inve no 
explanation, to adduce no evidence, to 
refuse to be examined on oalh or otherwise 
audio say lo ihe Court proceeding against 
him: “Prove your case.” This is a 
course legally oi)en lo him though, seeing 
that Ihe Pleader is an officer of Court, I 
cannot say it is a proper course and certain- 
ly not a wise one if Ihe Pleader has any 
defence. I cannot conceive that a legal 
practitioner who has a real defence on Ihe 
merits will not disclose every fact and take 
every step to prove it. When there is no 
defence or the defence is doubtful it may 
be that a legal practitioner may adopt 
the course taken by a guilty accused in a 
criminal trial. Anyhow' the prosecuting 
party must prove its case. If however (as 
here) the Pleaders charged do offer an ex- 
j)laHation, tlie Court may take it into ac- 
count in ascertaiiiiug whether the charge 
is made out. This is of some importance 
in the present case as in deciding whether 
the case is made out against each Pleader 
the latter’s statement may be considered. 
The onus undoubtedly again is on the 
party making the charge, though I think 
that if the Pleader does offer an ezplana^ 
tion or evidence the Court may, in con- 
sidering \vhether the charge is proved, take 
into account such explanation and must 
consaler sucli evidence. A point of evi- 
dence was taken in the lleference No. 8 
against the admissibility of the previous 



609 


Tol. XXVI.] THE CALCOTTA WEEKLY NOTES. 

In the matteu of Emferoh r. Bajani Kanta Bose. 
petition of the client which it . was siiid waa (except in Eeference No. 9 where it \vas 


only admissible in contradiction or corro- 
boration of previous testimony and that 
tliere was nothing in the evidence to corro- 
borate. 1 think tlie i)etition was impro- 
perly used, for the question by which it 
was made ('vidence \A'as ai leading one., 
But this rather goes to the weight of the 
evidence so elicited than its admissibility. 
And tho matter of weight I have consi- 
dered, for it may be that the question was 
put in this form to bind a witness who was 
disposed to go back on what he had pre- 
viously said. But in law the effect 
was the same as if without the petition 
being put in or shown, the witness was 
asked whether he did not make each of 
the statements in it. An aflirnjative 
answer made the petition, though impro- 
perly elicited, substanli\o evidence in the 
case. It became incorporated with and 
part of the evidence taken oij oath. The. 
petition wms of course evidence of a step 
taken in the proceeding and would be cor- 
roborative to the extent that there was evi- 
dence on tho record which it miglit coito- 
borate. 

The evidence must doubtless establish 
the practitioner’s guilt beyond all reason- 
able doubt. If it be said that the trial 
being of a qf jRZ^i-criminal character the evi- 
dence must be incompatible wdth any theoi*y 
of the innocence of the accused the answer 
I think is that we may in this case con- 
sider, as I have said, both the evidence 
offered against the Pleader and Jus answer 
to the charge. Eiirther it may be fas 
urged) that the mere acceptance of a. 
vakalainama does not bind the Pleader to 
appear, on every day of the proceeding in 
w'hicli it is given, for the giving of the 
vakalainama may be accompanied by 
special terms or other circumstances may 
affect the matter. But I am of opinion 
that all that the prosecution has to prove 
is a primd faHe case and that when os here 


unnecessai’y) it is shown that a Pleader lia.s 
accepted a. vakalainama in a general and 
common form, this is sufficient to start the 
case against him, and if it be desired to 
show that there was any special contract 
accom))anving the acceptance of the 
vakalainamas the burden of pro\ing this, 
as a matter specially within his knowledge, 
is on the Pleader. If again it is alleged 
that the Pleader who has accepted a vaka- 
lainama has discharged himself, he must 
show that he has properly done so with 
sufficient notice to his client and wdth 
intimation to the Court. 

If again a Pleader stipulates for payment 
of fees before he does any work he 
is not bound to do such work without such 
fiayinent. Jf however he a(*co])ts a 
vakalahiania without such stipulation 
that is, gives cjedit to Ins clit3nt, he must 
]»rocee(l to rej)rcsoiit: him, ewen though un- 
paid hib fees until either his client dis- 
charges him or he properly ilischarges 
himself. 

Applying those general principles to the 
present c ase, I am of opinion that the ob- 
ligation to attend Court as charged is 
primd facie established, that no special con- 
tract affecting the general inference to be 
drawn from the acceptance of the vakalaU 
nama has been established n<Jr any valid 
self-discharge. 

I am of opinion that the Pleaders other 
than.D. P. Chakraburtt> in Eeference No. 
1, who is shown to have f.een engaged for 
one application only, abstained from at- 
tendance at Court when there was a duty 
upon them to attend and the abstention 
w^as without lawful excuse from motives 
of sympathy wdth tlie hartal, and that 
they therefore in fact acted in furtherance 
of it, in breach of their duty towards their 
client and the Court. * This follows from 
tJie finding which rejects the defence of 
fear. It was by public resoiirtion ex- 
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pressed to be the common object o[ the 
hartal iiiovemeut to boycott the Courts. A 
lucolin” of Pleaders called by the legal 
pi aclitioners ^ Eeference No. 8 was then 
lield at vv'hich it was resolved to bow to the 
ixipular will. And in fact all the Pleaders 
against whom proceedings are taken abs- 
tained from attendance, though they had 
business in Court which properly called 
for it. If we exclude, as I do, the theory 
of fear the only infei’ence to be drawn is, 
that the intention of the Pleaders by 
their overt act of non-attendance when 
bound to attend was in furtherance of the 
hartal. There is no evidence that the 
hartal was part of the Non-co-operation 
movement and that the Pleaders charged 
are not Non-co-operators is shown by their 
appearance before ns. 

There is, I think, a stronger case in 
favour of the Pleader in Reference No. 8 
on tlie question whether the evidence es- 
tablishes duty to attend Court, seeing the 
jfature of the relations between him and 
his client, the explanation given and the 
evidence. But on the other point in this 
case it is shown that the Pleader, who i.s 
Secretary of the Bar Library, convened the 
meeting to determine whether the hartal 
was to be obeyed, a meeting which was 
followed in fact by obedience to the hnrktl 
resolution! 

Such action is not permissible because 
the question whether a resolution declaring 
a hartal directed against the Courts is to 
be approved and obeyed, or not, is not a 
question which can be at all considered by 
a legal practitioner. There is no question 
for discussion since the answer must ncces- 
sanly be a disapproval of the iboycott, 
though it would be, of comse, lawful to 
meet to cousider lueasureB of self-defence 
or means of combating it. 

As regards the^question whether these 
cases fall under cl. (b) or cl. if) of sec. 13 
of tbe Leffal Practitioners Act, I am dis- 


posed to think they fall under hotli 
clauses, that is under cl. (b) in so far as 
they involve neglect of duty towards the 
client in accepting a vakalatnama and 
without excuse not fulfilling the duties in- 
volved in such acceptance; and under 
cl. (/) in so far as the practitioner’s conduct 
was directed against the Court by absten- 
tion from attendance on account of the 
hartal. In the present case the two are 
closely connected, because one and the 
same act constitutes the neglect and fui*- 
therance of the hartal. It is plain on 
the view of the facts here taken that one 
or otiier section applies. The matter is 
of no practical iniportance in any event, 
particularly having regard to tbe order 
which \vc are about lo pass in iliese cases. 

Itcfrrciiccs Non. I, 7, S and 0. 

Mookerjbe, J. — 'J’hese arc four Refer- 
ences made by the District Judge of 
Noakhali under hoc. 1 1 of the Legal Prac- 
tilionei’H Act in resjjoct of six Pleaders. 
Reference 4 relates to Babu Rajani Kanta 
Bose and Babu Durga I’rosanna Chakra- 
verly, Reference No. 7 to Babu Eajani 
Kanta Nag and Babu Priya Nath Rai 
Ghaudhuri, Reference No. 8 to Babu 
Amiada Charan Roy, and Reference No. 9 
to Baku Surendra Kumar Nag. The Re- 
ferences.raiBe imjortant questious of prin- 
ciple, which are of first importanc-e and 
affect a large section of the legal profes- 
sion in this I’resideucy ; they may be cou- 
vonjcutly considered together, though the 
investigation by tlic Subordinate Court 
proceeded, in each case, on evidence se- 
paratelv recorded. 

It appears that in the month of May last, 
there was considerable excitement in the 
tow'n of Noakhali, duo to sympathy for tea 
garden coolies stranded at, .a iieighbouring 
place called Chandpur. At a public meet- 
ing, convened in the Town Hall by the 
local Congress Committee, a resolution w'as 
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carried that complete hartal, that is ces- does failure to appear to conduct the case 
sation of public activity of every descrip- before he has so discharged himself render 
tiofl should he observed as an expression the Pleader liable to disciplinary action 
of the indignation of the community. At by the Court. 

a second. public meeting, it was resolved As legards the first question, it is essen- 
that those who might not loyally follow tial to iwint out that a Pleader must be 
the previous resolution, should be punished duly ap)Minted before he can appear, act 
with social Iwycott or in some equally de- and plead in a case. Reference may be 
terrent manner. Rnbsequenlly, an inter- miule tor. landr. 4 (J) and 4 {2) of Or. 
mal meeting was held in the Bar Library, ITI of the Code of Civil Procedure, 1908. 
at the instance of Babu Annada Charan “Any appearance, application or act in 
Roy, one of the Pleaders whoso cases have or to any Court, required or authorised by 
been reported to us, and the opinion was law to be made or done by a party in such 
expressed by the majority that it was not fJoiirt, may, except where otherwise ex- 
safe to disobey the priblic feeling which ran pressly provided by any law for the time 
very high. It may be. added that there is being in force, be made or done by the 
no evidence to show that the hartal thus party in person, or by his recognised agent, 
proclaimed, though jwssibly inspired by or by a Pleader duly appointed to act on 
the method adopted by Non-co-operators, his l>ehalf. 

was in any wav connected with that poli- Provided that any such appearance shall, 
tical movement. But it cannot be dispu- if the Court so direct, be made by the party 
ted that the object was to naralyse the in person.” 

work of the Courts and to bring judicial “ The appointment, of a Pleader to make 
administration to a staiubtill. This result or do any appearance, application or act 
was in fact achieved, for all the Pleaders for any iierson shall be in writing, and shall 
except two ceased lo attend the Courts be signed bv such jierson or by his recog- 
during the period of the hartal from the nised agent or by some other person duly 
23rd May to the 3rd dune. The conse- authorised by power-of -attorney to act in 
quence was that cases, when they were his l)ehalf.” 

taken up for disposal on the appointed “ Every such appointment, when ac- 
dates, had either to be postponed or decided cepted by a Pleader, shall be filed in Court, 
ex parte or dismissed for default.* On the and shall be considered to be in force until 
reports of the judicial officers presiding determined with the leave of the Court, 
over the Courts where this took place, the by a writing signed by the client or the 
District Judge has submitied the. matter Pleader as the case may be, filed in Court, 
to this Court for disciplinary action iigainst or until the client or the Pleader dies or 
the Pleaders concerned. Apart from the until all proceedings in the .suit are ended 
special facts of each case, which will be con- sj far as regards the client.” 
sidered later, three fundamental questions It has been argued in this. Court that 
emerge for consideration, namely, first, although when a Pleader has accepted a 
when a Pleader has accepted a vahalat- vakalatmma and filed it in Court, he 
«omo, is he bound to appear to conduct the thereby becomes authorised to act and 
case in its various stages ; secondly, if ho plead on behalf of his client, it does not 
is so hound, does the liability continue till follow' that he is under an obligation to do 
he has dischqirged himself by recourse to so on a particular occasion. In my opi- 
the appropriate procedure; and thirdly, nion, this contention has been too broadly 
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formulated. A Pleader who has accepted 
a vahalatnania and filed it in Court is or- 
dinarily bound to api>ear and conduct his 
case, in the absence of an agreement to 
the eontrai^. It is conceivable that tlic 
vakalatnama may not. set out explicitly all 
tJie terms of tlie engagement between 
the Pleader and his client, and amongst 
these there may be implied terms sanc- 
tioned by well-known and well-established 
usage of the profession. To take one ex- 
ample, at the time the mkalatnama is ac- 
cepted and filed, there may be an under- 
sfanding, express or implied, that the 
Pleader will appear to conduct tlie case 
only on one occasion, or only after he has 
been paid iho lees s(‘ttlod or only after he 
has been furnished with the requisiie 
papers. Pefcrence may in this connection 
be made to the judgment of ^fr. Jiistieo 
Phear delivered with the eoncuvren(*e of 
Mr. Justice Dwarka Nath Milter in Re, 
GopinaHi Muddnck (1). In that case a liti- 
gant who wasPeapondent in an Appeal 
from Appellate Decree in this Court, wliicli 
had been decreed ex parte, had engaged 
Baba Hari Mohan ( -hakraverty, a Vakil of 
this Court, to apply for re-hearing. On the 
26th May 1870, the Petitioner moved the 
Court to compel the Vakil to appear and 
argue his case, alleging that the Pleader 
had been paid his fees, and yet had declined 
to attend and plead his case. The (*ourt 
accordingly (tailed upon the Vakil to 
answer the allegation. The Vakil stated 
he had been paid only one-half of the fee 
argeed upon. The Court thereupon 
directed the Vakil to return the amount 
paid to him, and ruled that the acceptance 
of a vakalatnama by a Vakil of the High 
Court should in all cases be unconditional, 
But it is plain, that notwithstanding 
this expression of opinion vakalatnamaa 
have been accepted‘by Vakils in this Court, 
subject to conditions implied bv well- 
il) 14 w. Ri 7 i!870;.. 


known usage. as is clear from the decision in 
Ham Kocr v. Puna Koer (2). I am bound' 
to add, however, that the true import 
of the observations made by Mr. Justice 
Phear was not, it seems to me, correctly 
appreciated by Sir Ricliard (lartli, C. J. 
'rhe view indicated by Phear, J., that Jf 
once a legal practitioner accepts a biief, 
he is bound to plead the cause of his client 
whether he is paid his fee or not, is not iii 
conflict with the opinion maintained by 
Garth, C. J., that a legal practitioner may 
both as a matter of right and of professional 
propriety, insist upon the payment of his 
fee before he reads his brief or pleads his 
client’s cause. As Garth, C, J., himself 
points out, if a legal practitioner takes a 
brief without a fee and without informing 
his client that the fee must be paid before 
he attends to the case, he cannot with jiro- 
prietv recede fi'om it without due notice 
to his client upon the giouiui that the fee 
is not paid. To my mind, the true [K)si- 
tion is that the acceptance of a vakalal- 
mma with the usual teriiiH, whicli is filed 
by the J^leader in Court, primCi jade places 
l)im under nn obligation to appear and act 
on behalf of his client: and, if he fails to 
perform what is thus prinid facie his duty, 
he must be ready to justify liis conduct by 
I)roof that the client had failed to fulfil 
an implied term of the engagement, such 
as the advance payment of fee or the supply 
of the requisite papers or siu^h like circum- 
stances, which, j>erhaps, cannot, at least 
need not for our present purposes, b^ ex- 
haustively enumerated. This view is 
identical with that adopted by Mr. Justice 
Sankarau ’ Nair and Mr. Justice Sundar 
Aiyar, in Muni Reddi v. Venkata Rao (3) 
wherei the principle was enunciated that a 
Vakil is bound to appear and conduct his 
case, even if the fee or any portion thereof 

(2) 3Shomc76«1880. 

(3) T. L. B. 37 Mad. 238; s. c. 28 Mad; L. J, 
477 (F. B.) mm 
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remains unpaid, in the absence of any 
nf(reeinen-t t-o the (‘ontrnry, or at least* 
notice to the effect te il^e client in siifli- 
ident time to enable liiin to make otljer 
arrangements [see tlu‘. siaiemont by Mr. 
Justice Hundar Aivar in iiis luminous 
lectures on T^irrfessional Ethics, p. '270 and 
Kally Churn v. (Uinipiet (t). Reference 
may also be made t-o the obsei'vations of 
Ijord Westbiuy in Bt', A Solicitor (5) 
which favour a strict view of the duties 
of a solicitor] ; and a similar opinion was 
expressed by Tottonliain and Trevelyan, 
JJ., in Satish Chandra v. Sarada Vrosad 
(b). But, as was pointed out by Wallis, 

( •, J., in Muthii V. Niir.se (7), the decisions 
of Ijord Tenterd(m in Ilotcson v. Earle 
(8), of Tindal, (’. .L, in I'ansardan v. 
Hroione (9) and Lnwrenccy, Potts (10) and 
of Lord Eslior in Undenrood v. Lewis (ilj 
favour a less stringent view of the duties of 
a legal practitioner. It is not neecssary, 
however, for the decision of tlic cases now 
before us, to investigate in further detail 
this and co-related aspects of tlie matter, 
such as that raised in Mohespur Coal Com- 
]Xiny V. Jotindra (12). 

As regards the second (|uestion, it is 
clear that when a J^leader has accepted a 
vakalainama w ith or w ithout implied con- 
ditions, his liability continues, till he has 
discharged himself by recourse to tfie ap- 
propriate piwedure. It is a mistake to 
su])poae, however, that this is a matter 
solely between the Pleader and his client. 
The statutory provisions on the subject 
leave no room for doubt that the appoint- 

. (4) 2 Shom<^ 1241187S). 

(ft) 4 B. L. B. 29 (T. C.j (1870). 

(ft) 19 C. li. J. 432 (1891). 

(7) T. L. R. 44 Mad. 978 (1921). 

(S) [1829] Mood. A Mttl. .538. 

(9) [1882] 9 Biogbam 402. 

(10) [1834] a 0. & P. 428. 

(11) [1894] 2 Q. B. 306. 

(12) I.L.B.jlO Cal. 386: s. o. 17 C. W. N- 

278 (1912). 


Kaxta Bose. 

ment of a. Pleader, when filed in Point 
with liis a<*ceptanc^, continues in force 
until deienuined with tlic leave of the 
(^ourt by a writing signed by the client, or 
the Pleader as the case may bo; to this 
rule, there arc two exceptions, namely, 
linst, the ilcath of ihe client or the Pleader, 
and secondly, the termination of the pro- 
ceedings in the suit so far as regards the 
client. An instance of the application of 
this rule is furnislied by tlie decision of 
Jlariiigton, J., in At id Chundcr v. Lakshan 
Chunder (13), see also Prabhidal v. Kumar 
Krishna (Jt) and Prabhidal v. Kiitmr 
Krishna (In). The prin(*iple has been re- 
cognised for. more than half a. century, as 
is clear from sec. 18 of Act VIII of 1859 
and se<r. 30 of Act X of 1877 and Act XIV 
of 1882, which were applied in the cases 
of King \\ Kinij (Ifi) and Watkins v. Pum 
(17). It is not difficult lo realise that 
serious uncertainties and inconveniences 
might arise in the conduct of judicial pro- 
ceedings, if the appointment of a IMeader 
ina<le in writing and lodged in the Court 
wdierc the case was to be tried could be 
revoked without the knowledge and sanc- 
tion of the (’ourt. It is further well- 
Bottled that the legal practitioner must 
always give reaHonai)le notice of his with- 
drawal from the ca-sc, to his client?; Hoby 
V. Built (18), Harris v. Osbourn (19), 
Nichotl V. Wilson (20) and Whitehead v. 
Lord (21). 

As regards the third question, it is plain 
that the failun‘ of a Pleader to appear to 

(13) I. L. B. 36 Ca\ 009 (1909). 

(14) 20C. W. N. 437: 8. c. 23 C. t. J. 326 
(19)6). 

(16) 20 0. W. N. 443 : 8. c. 23 C. h, J. 473 
(1916). 

(1ft) T. L. B. 6 Bom. 416, 429 (1882). 

(17) 1. L. B. 22 Cal. 943, 945 (1895). 

(18* 3B. A Ad. 350(18.32* 

(19) [1834] 2 Cn A M. 629. 

(20) [1843] 11 M. & W. 106. 

(2l> [1862]7Bxcli. 691. ' 
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condiicf tho cnsfi l)efo]’e he hiis discharged 
liimself in tho nuinnor pi'escj-ihed by la\\‘, 
nriless wnch I'nihiiv cnn be jnslified, renders 
hill) lifihle to disciplinary action by llie 
(’ourt. It is neitlicr practicable nor neces- 
s;irv to have a coinplele enunierntioii of 
justifying cii*cumstanee.s whicli must neces- 
sarily de].end upon the faejfi of each case. 
Jn view of tlie aigiiments addressed to the 
Tourt, T may howevei’ state that, in my 
<»pinion, it may be successfully urged as a 
justifying reason lor failuro to attend to 
a case, tliat the ahsence was in fact due 
1o oven-id ing pressure of circumslances be- 
yond the control of the IMoader, notwitli- 
standing an honest desiie on his part to 
perform his duty towards his client and 
towards the (’ourt. ]Vo formula can be 
framed to enabh*. us lo nieasu)‘e ac- 
curately the nature and extent of such 
pressuH', but, to my mind, it is 
essential that the Plead(‘r. in full 

'appreciation of his duty as the re- 
presentative of his client and as an officer 
of the Court, should have been sincerely 
anxious to piotect the former and to assist 
the latter. The relation of [^leader and 
client lias been described by some as that 
of ])rincipal and agent, and liy others as 
lhat of master and servant, in a, limited 
and dignified sense, Mnraga v. Uajasnmi 
It may he a- matter for controversy 
Iiow far these analogies liold good but in 
any e\ent, the relation involves (be highest 
jiersonal trust and confidence, so much so 
that it cannot he delegated without con- 
sent. The Pleadoi* by liis obligation is 
bound to discharge his duties to his client 
with the strictest fidelity and is answerable 
Uxthe disciplinary jurisdiction of the Court 
for dereliction of duly. A Pleader how- 
ever, is more than a more agent or servant 
of his client. 'He is also an officer of the 
( ‘oiirt, and as such he owes the duty of good 
faith and honourable dealing to the Courts 

l22) 22 Mad. L, J. 284 (1912). 


before which he practises his profession. 
His high vocation is to inform the Court 
as to the law and facts of the case and 
to aid it lo do justice by .arriving at correct 
conclusions. ^.Phc pracii(*o of the law is 
not a business open to all who wisJi to en- 
gage in it ; it is a peisonal right or pri- 
vilege limited to select persons of good 
cliarader with special fpialifications duly 
ascertained and eertified ; it is in the nature 
of a franchise from the Slate conferred 
only for merit and may be revoked when- 
ever misconduct rendei’s the Pleaders hold- 
ing the lieense unlit to be entrusted with 
the powers and duties of his office. Gener- 
ally speaking, the test to he applied is 
whether (he misconduct is of such a de- 
scription as shows him to he aii unfit or 
unsafe person to enjoy the privileges and 
lo manage tlie business of otlie»-s in the 
ea|.>acitv of a Header, in (»tlier words, unlit 
to discharge the duties of 'lfis office and 
unsafe because unworthv of confidence. 
TTis office is a very badge of respectability, 
a patent of lrii,siuorthiness, derived from 
Kis position on tlie (’ourt's roll of counsel': 
consequently be ought not be suffered lo 
pass tor what lie is not. Amongst various 
tyj)es of misconduct, there is none more 
reprehensible than sncli conduct as tends 
to irnijede, obstruct , or prevent the adminis- 
tration of the law or to destroy the confi- 
dence of the peo])le in such administra- 
tion; and any attempt on the part of a 
Pleader to boycott the ('’ourts or to ob- 
struct the administration ol' justice by a 
resort to any form of device, constitutes, 
in my opinion, ground for disbarment or 
suspension. 

Before wo pass on l)’om these general 
observations to a consideratiori of the 
special facts of each case, it is, necessary 
to notice an argument which, was a^dvanced 
in all the cases. It. wais contended ilmt 
the proceedings under sec. 1,4 of the liegal 
Practitioners Act are (/tta.d*-crmiinfil in 
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(iliaractor and must be bused on evidence 
(iogent and conclusive, such as is deemed 
iiecessai“y for a conviction in a criminal 
case ; in support of the proposition, reliance 
was placed upon observations in the deci- 
sions in In fc Nilhniitn THkwos ("23), Kothn 
V. Queen (2J) and h. v. llaeihunath (25). 
In niy opinion, it is plain that the proceed- 
ing is not of a criminal nature. See dov- 
ernrnent Pleader v. Hhafiiibai (26) thonp;li 
as pointed out in Nandalal v. Bauer Mi 
i27) and Nallasiran v. llainahnqani (23') it 
is niidoublcdly a judicial proceedinfj. It 
was ruled in the cases of He Ilardu'i‘ k 
(29) and Be Bode CU)) that as the 
Court in making an order striking 
:v solicitor otT the rolls for rniicon- 
dnet does so in the exercise of its dis- 
eiplinarv iiowers ovei- its own ollicors and 
not in the exercise of its criminal jurisdic- 
lion, an appeal lies from such order to the 
Court of appeal. 'Phe same principle was 
recognised by Cord Mansfield in h.ip. 
JlronimU Cll) when ho overruled an ob- 
jection to disciplinary proceedings against 
an attorney who had boon convicted of 
felony, on the ground that the only miscon- 
duct imputed to him was the verv ollence 
which luwl formed the basis ol his convic- 
tion. 9'ho same view has been allirmcd 
by the Hupieme Court of the United States 
in Ilandull v. Briqhaw (32) and Wall 
(,‘53). 'Phe true position appears to be that 
these proceedings are neither c'vil suits 
nor criminal tuoseentions. 1 1" mailer 

i2d\ VV. 11. (Cr.) 29 (1808*. 

I2^) T. h . H. 6 Mad. 2^2 «18S3'. 

(26) 11 Roin.E. Jl. 1160; 10 Ci-. L. .1. 526 
»lfl091. 

(26) I. L. B. 86 Bom. 606 (1912) 

(27) 83 0. W. N. rrfiO (1919 . 

(28) 32 liiml. li. J. A02 (191 <). 

(29) 12 Q. B. 11. 138 (1883,. 

(80) 26 Q. B. 11. 228 (1890). 

■ .( 81 ) , 11778] 2 Cowper 829. 

‘ (82) 1186835 Wallace 628. 

(33) [1882] if Otto. 265. 


of Jana k Kixhore. (34)1- They are special 
proceedings resulting from the inherent 
powei- of the Uonris over their oflicers. 
Their object is to p)‘eserve the purity of 
the ("'oiirts and the proper and honest ad? 
ministration of the law. The purpose ol 
suspension and disbarment is to protect the 
Court and the piihlie from legal practi- 
tioners who, disregai'ding the .sanctity of 
their office, piuvert and ahii.se the privi- 
leges aniK'xeil to the. responsible office 
they liave seeiirtsl from tlu' Court. The 
form of proceeding, eon.seriuently, is not 
of eoutrolling imjiortance, so long as the 
es.sentials of fair notice and opportunity to 
he heard are present : Be, (lanapallti 
Saiitri (35). Sec. .11 of the Ijcgal I’racti- 
tioners Act, whieli describes the procedure 
for investigation when a charge (,f unpro- 
fessional conduct is brought in a subordi- 
nate (!ourt against a legal practitioner, 
pi’oi ides that the presiding officer sliall 
send him a copy of the charge and also .i 
notic'c that on an appniided day the charge • 
will he, taken into cousidoralion. The 
st'clion does not make it obligatory on the 
Pleader to submit a. written defence and 
docs not even provide for his compulsory 
presence or oi’al examination. Be, .1 
Pleader (36), hut it does lay down that the 
presiding officror shall receive and record 
all evidences proiicrly produced in».snpport 
of the charge or by the Pleader luesnm- 
ahly in answer to the cliarge. The essonch 
of the matter, eonseqiiently , is that the 
rieader must he allowi-d an opportunity 
of making his defence; In Ihe mailer of 
Sontliekal Krishna Bao, (37i, In- re. 
Colab Khan (3S); In ihc matter of 
a second tjrade. Pleader (30) and Govern^ 

(34) i P. L. J. 676 (1916): (1917] Pat. 60. 

(3.6) 19 Mad. Ti. .1. 504 (1909). 

(36) 18 Mad. 1,. J. 184(1907). 

(37) L. B. 14 r. A. 164; b. p. I, 1,. R. 15 Cal 

162 (1837). • 

(38) l.'iW. B. 171 (1871). 

(39) I. L. B. 24 Mad. 83 (1900). 
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incrif Pleader v. Mogaiilal (diokai (JO). 
7^he rirculer need not make any defen^'^^ if 
he so cliooses, llioiigb 1 am emphatically of 
opinion tliat he. should he ahsoliitely 
candid ^vith the ( oiirt in such a pro(*eod- 
in^. lie may, however, muvistdv, decline 
lo render any assislance to the t'oui't, 
maintain a- stolid silenc<! and take up tlie 
position that the case a^^ainst liim must 
ho completely ju’oved. But if h(' does adopt 
such an attitude, ho obviously runs a «Tave 
risk, for even in a criminal ca.s(‘, sec. 31‘J 
of the Oviminal Procedure (^ode provides 
that if an accused person refuse's lo answer 
a (piestion put bv ili'C Court, tlie Court and 
the jury, if any, may draw such infcrcucc 
from such refusal as it thinks just; sec 
sec. 114, 111 (b) of the liidiaJi K\idence 
Act; It. V. Dwijendm Chandra ill). On 
the other hand, if the IMeader does submit 
a written statement in answin* lo the 
charge, the Court is hound to lake it into 
consideration and may draAv such irdertuicc 
as legitimately arises from its 
To take an example, if the Pleader in his 
written statement seeks to jusifv his con- 
duct on certain allegations of fact, it may 
well be infeiTcd that the condiua was not 
justifiable on other hypothetieal or iinigin- 
able grounds. A singular illustration of 
such a contingeucy was furnished *0 the 
course Of argument in one of the cases now 
before us. It was urged with considerable 
insistence that the failure of the XMcader 
to appear in (knirt on the appointed day 
did not render him lialdc to discipliuciry 
action, inasmuch as ii had not l)ccn aflirm- 
ativoly established that he had keen 
offered his fee for the day by the client. 
But in answer lo a question put by the 
Court, the reply w^as given that even if the 
fee had been tendered, it would not have 
been a*c^;epted, as the Pleader had decided 
not to/'littcnd *the Court on icc'^imt of 

(4*)) 9 Roiri. R. SHfi (190:). 

,(4J) 19 C. W. X. 1043 (1054) (1915). 


the hartal. In my opinion when in answer 
to a cliargo made against a Pleader, a 
w ritten statement has been filed in a pro- 
ceeding under sec. 14, it is not obligatory 
on tlie. C-ourt to rule out all conceivable 
hy|)othetical grounds which <'ould have 
been but had not been set up in answer. 
The jnstict? of the ease may qrdinajily be 
met, if the enquiry proceeds on the basis 
of the cliai’ge and the answer. 

In one of the cases, an additional |x>int 
was urged with some emphasis. It was 
contended that no disciplinai'y action can 
Ih) taken by tln^ High Court w^hen tl-e 
District Judge and the Judge of the Sub- 
ordinate (’ourt are not agreed as to the 
specific pjo vision of sec. 13 which covers 
the misconduct attributed to the legal 
practitioner concerned. This aigument is 
manifestly untenable and is based upon a 
misapprehension of tlie scoixj of the autho- 
rity of tin's Court in the exercise of its 
discdplinarv jurisdiction. Sec. 14 contem- 
plates an onquiry and report by the Sub- 
ordinate Court, This is forwarded by the 
District Judge 'with his opinion thereon. 
As pointed out in Rc Rasik Lai Nag 
(j*2) the ultimate decision rests with the 
High (k)nrt and the authority of this Court 
is not taken away by any divergence of 
opinion between the Judge of the Suh- 
ordinapte (/ourt and the District Judge 
either as to the facts or as lo the law 
ap[>licable. Tt is consequently immaterial 
that while tlu', Judge of the Subordinate 
Court tliought that the facts attracted 
the operation of sec. 13 (6), the District 
Judge deemed the case governed by sfx:. 
13 (/). I am further of opinion that the 
case is really comprehended within the 
scope of both’ the clauses of sec. 13 just 
mentioned ; the conduct of the Pleader was 
reprehensible not only because he neglec- 
ted his duty towards his client, but also 
(42) T. L.R.44Cal.fyS9':^ s. c. 20<.0. W. N, 
1284 (leiS). 
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because he sympathised with and ac- 
quiesced in a boycott of the Court; the 
former makes clause (b), the latter makes 
cl. (/) applicable. 

In Reference No. 4, we are called upon 
to consider the cases of Babu Rajani Kanta 
Bose and Babu Durga Prosonna Chakra- 
verty. As regards Babu Rajani Kanta 
Bose, it is plain that his conduct was re- 
prehensible. He was present at the 
public meeting where the Juirtal resolu- 
tion was carried and took an active part 
in the proceedings. He then absented 
himself from Court and did not appear in 
the case in which he had been engaged. 
He has not shown cause, and we have been 
informed that he has rethed from the 
practice of his profession. It is, conse- 
quently, not necessary to discuss his matter 
further. As regards Babu Durga Prosanna 
Chakraverty, the evidence indicates that 
his services were engaged by the client for 
only one occasion, consequently his failure 
to appear on another occasion does not 
support the charge of professional mis- 
conduct. 

In Reference No. 7 we are concerned 
with the cases of two Pleaders, Babu 
Rajani Kanta Nag and Babu Priyanath Rai 
Chaudhuri. The evidence makes it 
abundantly clear that these Pleadprs had 
accepted a vakalatnanm and yet did not 
appear in Court when the case was taken 
up. There can be no doubt that they 
acted in this manner, because they were 
in sympathy with the hartal resolution, 
and it is idle for them to urge that they 
had no intention to boycott the 
Court or paralyse the administration 
of justice. I feel no doubt that 
they could have attended the Court a-s the 
Government Pleader and the Public Pro- 
secutor had done and that the risk or con- 
sequent inconvenience and possible humi- 
liation by ah irritated public has 
been unduly magnified. I consider that 


their conduct in not attending to the case 
in which they had becji engaged was un- 
justifiable. and they have rendered them- 
selves liable to disciplinary action by this 
Court- 

In Reference No. 8 wo have to deal wlih 
the case of Babu Annada Charan Roy. In 
his written defence, he has urged that no 
one could safely ignore or disre- 
gard the hartal resolution adopted by an 
indignant public, but he has also added 
that he considered it safe and desirable to 
bow down to the popular will. The evi- 
dence shows that he had convened the 
meeting at the Bar Library where the opi- 
nion was expressed by the majority that 
it was not safe to disobey the strong public 
feeling. I think there is no reasonable 
doubt that he acquiesced in the hartal reso- 
lution and neglected to perform his duty 
towards his clients and towards the Court. 
This, in my opinion, makes him liable to 
disciplinary action by this Court. 

In Reference No. 9, we have to consider 
the case of Babu Surendra Kumar Nag. 
In my opinion, his conduct was far more 
reprehensible than that of the other 
Pleaders and the line of defence adopted 
in the lower Court as also in this Court 
has placed him in a position of great peril. 
He was engaged by one Azamuddin as 
Pleader in a suit which resulted in a sale 
of the property of his client. He thbn 
applied to have the sale set aside; the 
matter was fixed for hearing on the 28th 
May 1921. The client saw him at his 
house in the morning and requested him 
either to file a list of the witnesses present 
or to make an application to the Court for 
adjournment. The Pleader refused the re- 
quest. The client then went to the Court 
hut as he was illiterate and ignorant of 
the number of the case, «he could not take 
steps to apply for adjoummenit. The casd 
appears to haVe been postponed along with 
other cases till the 30tb May. The client. 

78 
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however, was not apprised of this, and the 
< 5 ase w^as dismissed for default, as on the 
adjourned date neither he nor liis Pleader 
was present. On the Hth June, the 
Pleader presented an application for re- 
s»toration of the case, which recites that as 
hartal prevailed at the time and as Pleaders 
and clerks did not attend Court and as the 
Petitioner himself could not take steps 
by reason of his illiteracy, he could not 
appear on the dale to which the cji/se was 
adjourned without his knowledge. Tn view 
of the statement contained in tliis peti- 
tion, which was signed by the Pleader 
himself, it is difficult to understand how 
the charge of unprofessional conduct can lx? 
seriously met. It has been urged, how- 
ever, that as no mhalatnama was filed 
along with the application for reversal of 
sale, the Pleader w’as not liable to attend 
on the appointed date. There is no 
foundation whatever for this contention, 
. for it is well-settled that no fresh vakalat- 
nama is necessary to entitle the Pleader 
to appear in proceedings subsequent to tlie 
decree, Shah Makhan Lai v. Sree Kissen 
C43) Suttocharan v. Suroof Shunder 
(44), Gopal V. Hargobmd (45) and 
Sadashiv v. Vithaldas (46). The Pleader 
did in fact present the application 
for reversal of the sale and sub- 
.sequently, the petition for restoration of 
that application on the strength of his ap- 
pointment as Pleader in the suit ; and no 
w^eight can be attached to the fact that 
a fresh vakalatnama was not filed. 
There is also no force in the contention 
that he was not paid his fees; he did not 
demand his fees and would not have at- 
tended the Court even on payment. The 
truth is he sympathised with the raove- 
mwt for boycott of the Court and con- 

(43) 8 w. R. fe (1867). 

(44) 12 W.R.46S<]863). 

(45) 6 Bom. H. O. R. (A. 0. J.) 88 (1868). 

(46) T. L. B. 20 Bom. 198 (1805), 


Kanta Bose. 

sidered it safe and desirable to bow down 
to the popular will. His conduct is, in my 
opinion not capable of justification on any 
imaginable ground and can only be 
characterised as amounting to a deliberate 
and reckless disregard of the interest of 
the illiterate and ignorant litigant who had 
the misfortune to engage his services. As 
observed by the Special Bench of seven 
Judges in Rc Roop Nath Banerjee (47), 
his case lias undoubtedly not been im- 
proved by sophistical arguments put for- 
ward to sustain an indefensible position, 
and he has dearly rendered himself lialde 
to disciplinary action by the Court. 

I desire to add that the conduct and 
attitude of the Pleaders, whose cases we 
have been called upon to consider, appear, 
in my judgment, to be lamentably deficient 
when tested from the standpoint of the 
honour and dignity which we are accus- 
tomed to associate with gentlemen who 
claim the position and privileges of mem- 
bers of the legal profession. As observed 
in Government 'Pleader v. Jogannaih (48) 
their position as a privileged class enrolled 
for the purpose of rendering assistance to 
the Courts in the administration of justice, 
their special training and their responsi- 
ble practice gave them influence with the 
publicf and it was their duty to use that 
influence so that the administration of 
justice might not be brought into contempt 
[Rc Desai (49)]. They should have been 
actuated by a keen sense of duty and 
loyalty to the Courts and to their clients. 
They should have made a strenuous en- 
deavoui* to resist and defeat the ignoble 
attempt to boycott the Courts and to im- 
peril the administration of justice. Their 
paramount duty was, in the langauge used 

(47) 1 Sbome 125 (1878). 

(4S) I. L. R. 28 Bom, 262 : 8. c. 10 Bom. L. R. 

1169(1902). 

(49) I. L. B. 44.Bom. 418 (1919). 
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by Lord Shaw [Re A Vakil (50)], to co- 
operate with the Court in the orderly and 
pure administration of justice. It is thus 
a matter of the deepest concern that they 
passively acquiesced in, if not actively 
sympathised with, the movement to para- 
lyse the Courts, and, what is most deplor- 
able, they did not hesitate to cast baseless 
aspersions on the judicial officers who in- 
stituted these disciplinary proceedings 
solely with a view to vindicate the author- 
ity and maintain the dignity of the Courts. 

References Nos. 4/^, 7f21, 8/21 and 
9/21. 

Sanderson, C. J. — After due considera- 
tion we have decided to take no further 
action in respect of the References Nos. 1 
of 1921, 7 of 1921, 8 of 1921 and 9 of 1921. 
Some of the reasons which have actuated 
us in coming to this conclusion, are, 

(1) that these are the first cases of the 
kind which have been brought before this 
Court ; 

(2) that the Pleadem concerned, with the 
exception of one who has ceased to prac- 
tise, have resumed work and attended the 
Courts; 

(3) that there was undoubtedly a strong 
feeling in Noakhali on the occasion in 
question ; 

(4) the Pleaders may have acted in 
haste and without due consideraticAi of 
the serious nature and effect of their con- 
duct. 

We have therefore decided to treat as 
leniently as possible the Pleaders concern- 
ed in the References now before us, in the 
hope and belief that the warning, which 
we now give, will have the effect of pre- 
venting a repetition of such cx)nduct. 

It must be recognised however that the 
Court takes a very serious view of this 
matter. 

The Pleaders in Noakhali were a con- 

(60) 22 Mad. L. S. 276 : affittn^d on F. C. App. 

23 Mad. L. J. 114 (ldl2j. 


siderable body in point of numbers, and 
were persons whose influence and action 
must have had a considerable effect on the 
hartal. It is, perhaps, not too much to say 
that if the Pleaders had abstained from ob- 
serving the hartal, it might have failed 
altogether, or at any rate it would have 
had much less effect. But apart from this 
the Pleaders are a privileged body, with 
duties not only towards their clients but 
also towards the Courts of which they are 
Pleaders, to co-operate in the orderly and 
pure administration of justice. 

The Pleaders in question failed to per- 
form their duties in both respects, and 
they joined in a hartal, one of the objects 
of which was to paralyse the administra- 
tion of justice. 

Such conduct cannot and will not be 
permitted, whether it be on account of 
some alleged grievance in connection with 
the administration of the Courts or in 
furtherance of some movement political 
or otherwise. Therefore while deciding 
to take a lenient course in these cases, the 
first of the kind brought before us, we 
desire to make it clear that if such con- 
duct is repealed in the future, it may en- 
tail serious consequences to those con- 
cerned. 

J. N. R. References discharged. 

PRIVY COUNCIL. 

[Appeals from Bsnoal.] 

' The Seoketabi of 
Viscount Cave. •'■tate for India in 

IjOrd Shaw. Council, Appellant, 

Mb. Ameer Au. v. 

1921, Mahabajadhiraj Sib 
H eard, 10 and Bijot Chand Mahtab 
13, Jane. Bahadur, Maharaja 
Judgment, 19, July. of Bubuwan, 

Respondent. " 

Chur land thrown up in river within the bound’ 
ariee of a peirmanenUy eettled estate, if lieMe to 
aseeemmt with revenuO’-’Act IX of 1847, see, 6— 
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Jleff. IT of 1319, Am. S, Sl—Stg. I of- 1793, Arts. 
S, 6-Reff. XIX of 1793, kc. 1-R«g. XI of ISSG, 
HC.10),W- 

The intention and cjfect of Act IX of 
lS-i7 was m-crelif to alter the machinery hy 
which lands gained from the sea or , rivers 
by alluvion or dereliction were to be 
assessed, and not to subject to assessment 
av/ft lands which would not have been liable 
thereto under the law in force at the lime 
when the Act was passed. 

The Secretary op State for India v. 
Srimati Pahashdunnissa Begum (1) fol- 
.lowcd. 

The question whether chur lands formed 
since the Permanent Settlement in beds of 
rivers belonging to a permanently settled 
zemindari are assessable as “ land added to 
the estate" within the meaning of sec. 6 
of the Act IX of 1847 has to be determined 
by reference to the pre-existing law and 
particularly to Reg. 11 of 1819. 

The effect of Reg. II of 1819 is to declare 
that churs formed since the Decennial 
Settlement upon land which at the time of 
the Settlement had been river-bed arc to be 
treated as unsettled; and this c.rprcss 
provision cannot be excluded by showing 
that the river-bed from which the clmrs 
have been thrown up was at the date of 
settlejneni the property of the zemindar 
and that the settlement teas imposed upon 
the zemindari as a whole. 

In view of Art, 3 of Reg. II of 1819, a 
river-bed was not intended to be treated as 
“ waste land” coming within the protec- 
tion of Art, SI of the Regulation. 

The Secretary of State for India v. 
Srimati Pahamiddnnissa Beodm (1) dis- 
tinguished on the ground that the land 
which was held to be exempt from assess- 
ment in that case was land which was 
specifically comprised in the sctllcmcni, 

(1) h. B. 17 I. A. 40 : ■. c. I. L. R. 17 C»1. 

6H0 (1889). 


but which, having since been submerged, 
had formed again. 

These were two consolidated appeals 
from one judgment and four decrees, dated 
the 22nd May 1918, of the High Court of 
.Tndieature at Fort William in Bengal, 
which partly affirmed and partly reversed 
one judgment and three decrees, dated the 
9fch July 1913, of the Subordinate Judge 
of Bnrdwan, and which reversed a judg- 
ment and decree, dated the 14th July 
1913, of the District Judge of Bankura, 
who had reversed a judgment and decree 
of the Subordinate Judge of Bankura, 
dated the 1.5th March 1912. 

The Plaintiffs-Eespondents claimed that 
certain churs which had been formed in 
the beds of the rivers Damodar and Dara- 
koshwar, which flowed through the zemin- 
dari of the Plaintiffs, were the properties 
of the Plaintiffs, and that the Crown had 
no right to assess any revenue on the 
churs, nor to' make any settlement in re- 
spect thereof with certain third parlies 
who were also made Defendants in the 
suits. The Plaintiffs also claimed pos- 
session of the churs with mesne profits. 
The Hiffh Com-t had allowed the claim of 
the two Plaintiff’s and the Crown appealed. 

The present consolidated appeals arose 
out of four suits. The Respondent, 
MabaTaja of Buidwan, filed three suits on 
the 11th, 16th and 30th August 1909 in 
the Court of the Subordinate Judge of 
Biurdw'an. The fourth suit was filed by the 
other Respondent, Rajnarayan Chandra 
Dhurja of Maliara, on the 3rd February 
1911 in the Court of the Subordinate 
Judge of Bankura. 

The Apjiellant, Secretary of State fw 
India in Council, was the only Defend- 
ant in the fourth suit and the principal De- 
fendant in the other three suits. 

The River Damodar flows through the 
zemindari of the Maharaja into the River 
Hooghly. The length of the ' river is 
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144 miles from Theraut in the north, to 
Gurchumbook in the south, and it iS six 
miles from Gurchumbook to Alipur, where 
the river joins the Hooghly. In the 
Burdwan suit the river is divided into two 
parts, namely, one called Ka, and the 
other called Kha. The riparian villages 
on both sides of this portion of the river 
belong to the Maharaja. In the Kha 
portion the Maharaja also owns the villages 
on both banks of the river from Bhasna 
to Protabpur, and the villages on the 
northern bank from Protabpur to Theraut. 
The churs in dispute b<'ing situated partly 
in the Bankura and partly in the Burdwan 
Districts necessitated the filing of separate 
suits. 

The case of the Maharaja in the Burdwan 
and Bankura suits was that his zemindari, 
comprising the Districts of Burdwan. 
Hooghlv and Bankura, included the bed 
of the River Damodar from Theraut to 
Gurchumbook; that he was the owner of 
the whole bed of that river as well as of all 
the churs that had been or might be formed 
in that river; that the entire Government 
revenue had been permanently settled in 
respect of the whole of his zemindar i in the 
said Districts by the Permanent Settle- 
ment, and that the Crown had no right or 
title whatever to the churs which had 
been formed in the River Damodar. The 
same case was made by the Respondent 
Bajnarayan Chandra Dhurja in respect of 
the churs formed in the River Damodar, 
where it flowed through the Pergunnali 
Maliara. And the Maharaja made the 
same claim to the churs that were formed 
in the River Darakeshwar within the 
ambit of his village Khatnagar. 

The Plaintiffs asserted that the Crown 
had no right under Act IX of 1847 or under 
anv other law, to survey and settle the 
churs which had been formed in the beds 
of the Rivers Damodar and Darakeshwar, 
-and that t.h§ settlements made by the 


Crown were void and inoperative. The 
Plaintiffs therefore claimed declaration of 
their proprietary right to the churs (speci- 
fied in the schedule attached to the plaints) 
with possession thereof, and mesne pro- 
fits. 

The Secretary of State for India in 
Council denied the claim of the Plaintiffs 
in all the four suits. The defence- in each 
suit was substantially the same . and re- 
ference to the written statement filed in 
the Burdwan suit is sufficient to indicate 
it. The main defence was that neither the 
bed of the River Damodar nor any portion 
of it was included within any estate or 
zemindar! held by the Plaintiff in either 
suit at the time of the Permanent Settle- 
ment ; that neither Plaintiff had any title 
to the bed of the river or to the churs in 
question, and that the settlement made by 
the Crown under Act IX of 1847 was valid 
and binding on the Plaintiffs. It was ad- 
mitted that the River Darakeshwar was 
not navigable, but it was pleaded that the 
River Damodar w'as navigable in all seasons 
of the year, and consequently its bed could 
not have been included in the permanently 
settled estate of the Plaintiffs, It was 
further pleaded that even if the Plaintiffs 
were held to be the owners of the churs 
in question, the Crow'n wus entitled to 
assess them with revenue, and to make 
settlements in respect of them In case the 
Plaintiffs refused to pay the revenue 
assessed. 

The remaining pleas are not material for 
this report. 

The three suits, namely, Burdwan, 
Bankura and Ehatni^ar suits., were tried 
together by the Subordinate Judge of 
Burdwan. The fourth, i.e., Maliara suit, 
was tried by the Subordinate Judge of 
Bankura. The former delivered judgment 
on the 9th July 1913, and the latter on the 
15th March 1912. 

The judgment of the Subordinate Judge 
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of Burdwan contained an elaborate exa- 
mination of the evidence and the autho- 
rities bearing on the questions raised on 
the present appeal. He found on the evi- 
dence that the Eiver Damodar is and 
always has been a non-navigable river and 
that finding was affirmed on appeal by the 
High Court. 

He found that the Ka portion of the 
river bed was surrounded on all sides by 
and was situate in one compact zemindari 
of the Maharaja ; that it was permanently 
settled at the time of the Permanent 
Settlement as one compact estate, and fliat 
the settlement of land included not only 
the land covered over with crops, but also 
the land covered with water, f.e., river 
beds. He held that the Ka portion of the 
beds of the Eivers Damodar atid Darakesh- 
war lying within his permanently settled, 
estate was the property of the Maharaja, 
on the ground that they were expressly 
included in his permanently settled est-ate ; 
that the churs formed therein consequently 
belonged to the Maharaja, and that the 
Crown having permanently fixed the 
revenue in respect of the whole compact 
estate had no right to assess any revenue 
on the churs formed therein. He there- 
fore allowed the claim of the Maharaja to 
the proprietary possession of the churs 
formed in the Ka portion of the River 
Damodar in the Burdwan suit, and those 
in question in the Khatnagar suit, with 
mesne profits and costs. 

In regard to the bed of the River Darno- 
dar marked Kha in the Burdwan suit, and 
that in question in the Bankura suit, the 
learned Subordinate Judge held that they 
were not expressly included, but only in- 
cluded by implication. He said as fol- 
lows : — 

‘VI also find that by the presumption of 
law, t.c., by the principle of middle-thread, 
the Plaintiff has a right to the river and 
its bed up to its middle line, so far as it 
borders the Plaintiff’s permanently settled 


estate ; that the Permanent Settlement 
having been made, with the Plaintiff’s 
ancestor, of the riparian pergunnahs on 
both sides of the river as Ka, and on 
one side of the river as in Kha^ in the 
Burdwan suit, the Plaintiff has the pro- 
prietary right to the River Damodar and its 
bed as claimed in tho Burdwan suit; that 
further the Plaintiff beine the owner of the 
riparian pergunnahs Barahazari and Bls- 
hunpur in Bankura district, which are ’^er- 
malaiBintly settled eiatates, the Plaintiff 
has a right, by the* said presumption of law, 
to the river and its bed up to its middle 
line bordering the said pergunnahs, and, 
lastly, that the half of the river and its 
bed as in Kh^ in the Burdwan suit, apd 
half of tho river and its bed as in the 
Bankura suit even by the said presumption 
of law, was impliedly included within the 
said estates permanently sottLed at the 
time of the Permanent Settlement.” 

The Subordinate Judge further held 
that tlie churs formed in the river bod 
wliich was impliedly included within the 
permanently settled estates of the Maha- 
raja, were the properties of the Maharaja, 
but he held that the Maharaja was liable 
to pay additional assessment that may be 
imposed by the Crown in respect of them, 
and that the Maharaja having refused to 
accept a settlement, the proceedings of the 
Settlement Court could not be set aside by 
the Civil Court, and were binding on the 
Maharaja. In regard to such churs (ex- 
cepting Tursha and Madhabpur) therefore 
the learned Sulx)rdinate Judge held that 
the Maharaja was entitled merely to a de- 
claration of his proprietary right to the 
same, and to get Malikana in respect of 
them, and that he was not entitled to pos- 
session . thereof. He accordingly made 
three decrees partly allowing and partly 
dismissing the claim of the Maharaja. 

The Subordinate Judge of Bankura also 
held that the bed of the Eiver Damodar in 
question in the Maliara suit, was included 
in the estate permanently settled with 
the Maharaja, and that the churs formed 



Vql. XXVI.] THE CALCUTTA WEEKLY NOTES. 628 

The Secy, of State for India u. StR Buoy Chand Mahtab Bahadur. 


in that bed were the property of the 
Plaintiff, and that the Crown had no 
right to assess any revenue in respect of 
them. He therefore made a decree allow- 
ing the claim of the said Plaintiff, and 
from that decree there was an appeal to 
the District Judge of Bankura, who de- 
livered judgment on the 14th July 1913. 
He held that the Crown was entitled to 
assess revenue on the chins in question in 
the Maliara suit, and that the settlements 
made by the Crown in respect of them 
were valid, and he accoi‘diiigly made a 
decree dismissing the suit of the said 
Plaintiff with costs. 

From the decrees of tlie said Subordinate 
Judge of Burdwan, live appeals w^ere filed 
in the High Court of Judicature at Fort 
William in Bengal, namely, three appeals 
by the Secretary of State for India in 
Council (Nos. 60. 82 and 375 of 1914), 
and two appeals by the Maharaja (Nos. 61 
and 90 of 1914). The Kespondent, Ilaj- 
narayan Chandra Dhurja, also filed a 
second appeal (No, 3,180 of 1913), in the 
same High Court. All the said ap- 
peals were heard together by the said 
High Court, which delivered judgment 
on the 22nd May 1918. The learned 
Judges of the High Court dismissed the 
appeals of the said Secretary of State, 
holding that the decision of the Subordi- 
nate Judge of Burdwan was right. Mr. 
Justice Fletcher, who delivered the judg- 
ment of the Court, observed as follows : — 

'' 1 agree with the conclusion of the 
learned Judge that the bed of the River 
Damodar. in so far as it flowed through the 
ChuckLa or Zamindari of Burdwan, was a 
portion of the property permanently settled 
with the Plaintiff’s predecessors. The main 
argument on behalf of the Governmient is 
that churs that form in the River Damodar 
are resumable under the provisions of the 
Bengal Alluvion and Diluvion. Regulation 
of 1825 (Reg. 11 .of 1825), and that is so 
even if the river is non-navigablie and 
formed part of the permanently settled 


estate. That argument, how'cver, is, I 
think, altogether opposed to the decision 
of the Privy Council in the case of Secretary 
of State V. Fahamidunnissa Begum (1). Be- 
fore there can be a further assessment of 
Government revenue, there must be a ■ gain * 
from the public domain. The mere> fact 
that a portion of the permanently settled 
estate has become mone valuable, is no 
ground for altering the assdssment. The 
fact that no amount, or only a small 
amount, in respect of a particular piece of 
property entered into the calculation on 
the basis of which the Government nevenuo 
was permanently settled, and that the pro- 
perty has become of much ereatcr value, is 
no ground for disturbing the Permanent S»st- 
tlement of the estate. [See Balsurya Frashad 
Bow V. The Secretary of State for India in 
Council (5).]’* 

For the same reason the learned Judges 
of the High Court allowed the second ap- 
peal of the Plaintiff, Rajnarayan Chandra 
Dhurja. 

In regard to the appeals of the Maha- 
raja the learned Judges of the High Court 
affirmed the finding of the said Subordi- 
nate Judge that the Maharaja was the 
owner of the bed of the non-navigable river 
Damodar, which was impliedly included in 
permanently settled estates of the Maha- 
raja, but they were of opinion that on that 
finding the Crown was not entitled to 
assess any revenue on the churs formed in 
that bed. Mr. Justice Fletcher concluded 
his judgment as follows : — 

Then as regards the right of the Crown 
to assess further revenue on churs forming 
on these portions of the river, I am unable 
to agree with the conclusion of the learned 
Judge. In this respect I would refer to 
two decisions, one being the case of Comr 
missioners for Land Tax for the City of London 
V. Central London Bailway Company (3) and 
the other being the case of Attorney-General 

iD L, B. 17 I. A. 40$ 8. c! T. h. B. 17 Cal, 
BPOCISW. 

. (S' L. B. (10131 A. C. 804. 

(6) L. R. 44 I. A. 160: 8. c. I. L. B. 40 Mod. 

' 886 at p. 907 $ 31 0. 77$ N.1089 $1917). 
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for 'British Columhia Y, Aitm^ey -General for 
Canada (4). 

The effect of these decisions is that 
where property is bounded by a road or a 
river the boundary, even if given as 
the road or the river, is the middle of the 
road or river as the case may be. This 
principle is too well recognised in our law 
to be now departed from. If that be so, 
then the permanently settleid estate of the 
Maharaja included half of the bed of the 
river wo are now considering, and the as- 
sessment of the Government revenue on the 
estate was imposed on it just as much as 
any other portion of the estate. I am un- 
able to distinguish the present ease 
from the decision of the Housi0 of Lords 
above referred to. If the assessment of land 
tax on a house in the City of London in- 
cluded therein the assessment of one-half 
of the street, I think it follows that the 
assessment of the Government revenue on 
the riparian moujahs in question was im- 
posed not only in the moujahs but on the 
adjoining half of the bed of the river. In 
the result, the appeals of the Secretary of 
State for India in Council must b^ dismissed 
with costs to the Maharaja of Burdwan 
only. The appeals of the Plaintiff (except 
as regards chnr Fursha with which only 
Defendant No. 17 in the Bankura suit is 
concerned) will be allowed with costs. 
Second Appeal No. 3180 of 1913 will be al- 
lowed, and the judgment and decree of the 
Districts Judge set aside and the judgm^ent 
of the Subordinate Judge restored, with 
xsosts both in this and the lower Courts,’ 

The Hif?h Court made decrees accord- 
ingly and from those decrees the Secretary 
of State for India in Council preferred 
these appeals to His Majesty in Council. 

Mr. A, M. Dunne, K. G, (with Mr. 
Kenworthy Brown) for the Appellants re- 
fers to Bengal Reg. II of 1819, Reg. XI 
of 1825, Reg. Ill of 1828, Act IX of 1847 
'(Alluvion and Diluvion Act), Bengal Act 
IV of 1868, Amending Act of 1848 and Act 
XXXI of 185§. Under Act IX of 1847 
Government is entitled to assess chuts. 
Refers to, Lopez v.. Muddun Mohun 
(4) L.B. 11914] A. 0, 198. 


Buoy Chand Mahtab Bahadur. 

Thakoor (2), The Secretary of State for 
India v. Srimati Fahamidunnissa Begum 
(1) and Jagadvndra Nath v. Secretry of 
State for India (6). The High Court 
did not consider the construction of 
Act IX of 1847 because they thought that 
The Secretary of State for India v. 
Srimati Fahamidunnissa Begum (1) made 
it inapplicable. Submits that the 
judgment of first Court in the Burdwan 
suit is right ; he draws distinction between 
ownership of land and its assessibility with 
revenue. 

Mr, L, DeGruyther, K. C. (with Mr. 
Upjohn, /i. C, and Mr. Dube) for the Re- 
spondents. — ^It was not connect to say that 
assessment was made only upon cultivated 
land under Reg. I of 1793, the settlement 
was final save that (a) some land-settle- 
ments had not yet been completed, and 
(b) as to Government lands. Disputes 
followed as to accretions and hence Reg. 
II of 1819 and Reg. II of 1825. Reg. 11 
of 1819 applied to lakliiraj lands and lands 
added to limits of estate (per pre-amble) 
but affirmed finality of settlements already 
made. In that Regulation the important 
word is “gained.” “Waste lands” in 
sec. 31 includes “cfewr” lands. 

The Secretary of Stale for India v. 
Srimati Fahamidunnissa Begum (Ij de- 
fines “gain.” When Reg. II of 1819 
was passed no provision was made for 
abatement. 

Both Courts found the river-bed to be 
within the boundaries of the estate. Re- 
ferred to Balsurya Prashad Row v. Secre- 
tary of State (5). 

Commissioners of Land Tax for the City 

(1) L. B. 17 I. A. 40 1 8. c. I. L. B. 17 Cal* 

590 (1889). 

(2) 13 M. I. A. ^7 (1870). 

(5) L. E. 4i I. A. 186 : 8. 0. 1. L. B, 40 Mad. 

886 ; 21 0. W. M..1089 (1917). 

(6) L. B. 30 1. A. 44.at p. 50 : 8 . o. I. L. B, 

30 Cal. 291 ; 7 0. W. N. 193 (1902). 
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of London v. Central London Railway 
Company (3) was also referred to. 

Mr. DubS, following, refers to Lopez 
V. • Muddun Mohun Thakoor (3) and 
Bndrunnissa v. Prosumto Kumar (8). 

Their Lordships* Judgment was deli- 
vered by 

Viscount Cave. — These are consolida- 
ted appeals from decrees made by the High 
Court of Judicature at Fort William in 
Bengal iri four suits. Of these suits three 
were brought by the Maharaja of Burdwan, 
with whose ancestor the zamindari of 
Burdwan was permanently settled in the 
year 1793 ; and the fourth by the zamindar 
of Maliara, with whoso predecessor that 
zamindari was similiarly settled in the 
same year. Tlic causes of action in all 
the four suits wore similar in cliaracter. 
The lands comprised in the zamindari of 
Burdwan are in part traversed and in part 
bounded by two rivers, the Damodar and 
tlie Oarakeshwar : and the jMaliara lands 
are similarly bounded by ’the first-men- 
tioned river. Since the date of the settle- 
ments a large number of churs (or sand- 
banks) and islands have been thrown up 
in these rivers ; and the revenue authori- 
ties, purporting to act under Act IX of 
1847, recently caused a dcara survSy to 
be made of these churs and islands (here- 
after for the sake of brevity referred to as 
churs) and assessed them with revenue, 
and on the refusal of the zamindars to ac- 
cept a settlement, settled them with third 
parties. The zamindars disputed the 
right of tjie Government to make such an 
assessment and claimed to be the owners 
of the churs where they lay opposite to 
their settled lands and to be entitled to 
hold them as part of their settled property 

(9) 18 M. I. A. 467 (1870). 

(8) L. R* [1918] A. 0. 864. 

(7) 14 W. R. 26; 6 Beng. L. B. 266 iF. B. 

‘ ' (1870). 


free from any additional assessment ; and' 
it was to establish this claim that these 
suits were brought. The decision of the 
Subordinate Judge of Burdwan in the suits 
brought by the Maharaja was partly for 
and partly against his claim, while the 
decree of the District Judge of Bankura 
in the Maliara suit was wholly against the 
zamindar. On appeal the High Court de- 
cided all the suits in favour of the Plain- 
tiffs, and thereupon these aiipcals were 
biDught by the Defendant, the Seeretni 7 
of State for India in Council. 

The evidence in the suits is voluminous, 
l)nt the malerial facts may be shortly 
stated; and for this purpose it will be 
sufficient to refer lo the facts in the first 
two suits only, r/;;., those brought by the 
Maharaja of Burdwan with reference to 
the churs in the river Damodar ; for it is 
common ground tliat the decision in these 
two suits must determine the result of the 
other two suits also. 

The Damodar is a la’ver of some width 
hut little depth flowing into the TTooghly 
near Giirchumbook. For a (lista,nce of 53 
miles, viz., from Theraut to Basna. 
it forms the southern boundary of 
lands belonging to the zamindari of 
Burdwan; and for the next 91 mile«, viz., 
from Basna to Gvircluimbook, it runs 
through the lands of that zamindari, which* 
accordingly adjoin the river on both 
banks, except that a few of the riparian 
mouzahs were some time since sold for 
arrears of revenue and no longer belong 
to the zamindari. From Gurchumbook 
up to Ampta — that is to say, for a distance 
of about 14 miles — t.he river is navigable 
Rt all seasons of the year ; but beyond the 
last-mentioned point it is navigable at 
certain seasons only, and for present pur- 
poses may be treated as non-navigable. 
The Maharajas of Burdwan appear to have 
fishing rights in the river and to own 
certain private ferries upon it. They also 
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at one time levied tolls on boats passing 
lip and down tlie river ; but these tolls were 
abolished by the Government in the year 
1772 — that is to say, before the date of the 
decennial settlement — and have not since 
been levied. 

For some time before 1791 yenrlv settle- 
ments were effected with the successive 
Maharajas, and it appears that on the oc- 
casion of one of these yearly settlements, 
rnV'., that for the year J772, a deduction 
was made tor iKfdi si hast or dihivion liy 
river. The kahuliyat relating to the 
sottlement of 1788 is produced: and 
by this document Maharaja l^ej Chan- 
dra, who is therein described as 
“ zamiiidar of pergunnah Burdwan, etc., 
in the province of Bengal,” accept- 
ed the sum of Es. 40,15, 109-2a. as 
the revenue for the settlement of “the 
said chuckla,” and agreed to cultivate the 
land and to raise no objection to paying the 
revenue on the score of inundalion, of the 
lands being w'asliod away by ihe river, (dc. 

In 1790, when the d('cennial seitlomenis 
were introduced, difficulty was c Npt'rienced 
in effecting an agreement w-ith the 
INIaharaja, Avith the result that some 
mouzahs w^erc sold by Government to raise 
arreafs of revenue; but ultimately in 
1791 a settlement for nine years was 
agreed upon. No sarad or kahuliyat relat- 
ing to this important settlement has been 
produced, but its terms arc evidenced by a 
statement headed “ Dowl BnruVoust or 
Particular Statement of the. Juinnui of 
Pergunnah Burdwan payable yearly by the 
Zainindar Maharaja Toj Chand l^ahadur 
for nine years from the beginning of the 
Bengal year 1198 to the end of 1206, or 
from the 10th Anvil 1791, to lltli April. 
1800.” This statement contains the items 
making n]> the sum of Es. 40,15.109,2a. 
specified in the kahuliyat ior the year 1788, 
and after certain deductions for saijer 
abolished, lands sold for arrears of revenue, 


and other matters, brings out the total 
revenue payable by the zamindar during 
the nine .years at Es. 32,93,892 per 
annum. No reference is made to the 
river-bed ; and it was found by the Sub- 
ordinate Judge that, while the income 
from the fishing and ferrying rights was 
included in the assessment, no part of the 
bed was included in any of the settled 
pergunnabs and mouzahs. Indeed it is 
plain that in arriving at the revenue for 
the purposes of the settlement the bed of 
the river was not taken into account. It 
is this settlement which was made per- 
manent by Eeg. I of 1793. 

Upon these and other like materials the 
Subordinate Judge came to the conclusion 
that the whole bed of the river where it 
ran through the zamindar i lands, and the" 
bed ad medium filum aquco where it 
bounded thosft lands on one side only, was 
the property of the zamindar, and accord- 
ingly that tile churs foniied on these parts 
f)i’ the rivei’-b§d iKdoiiged l.o zamindari ; 
hut as to the effect of the ])ermaneiit 
settlement be drew a distinction. He held 
tlial, the za-mindari having been settled as 
“the said chuck] a ” — that is to say, as a 
compact estate — in the year 1788, and (as 
he assumed) also in the year 1791, the 
settlement included and covered the river- 
bed w'here it was bounded on both sides 
by the zamindari lands, and that the 
churs formed on this part of the bed could 
not bo the subject of an additional assess- 
ment under the Act of 1847 ; but as to that 
part of the river which w^as bounded on 
one hank only by the zamindari lands, he 
held that the bed of the river ad medium 
filum, being included in the adjoining lands 
by ])resumption of law only, was not 
covered by the settlement, and ,that’ the 
churs since formed on this part of the bed 
were liable to assessment as unsettled 
land. On appeal the High Court, while 
upholding the findings of the Subordinate 
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Judge as to the proprietary rights of the 
zamiridar in the river-bed and churs, re- 
jected the distinction drawn by him as to 
the effect of the Permanent Settlement, 
and held that the zamindar was entitled 
to hold all the churs in dispute as part of 
his permanently settled lands and free 
from further assessment. The appeal is 
therefore brought as to all these churs. 

In dealing with this appeal their Lord- 
ships accept the concurrent findings of the 
Courts as to the ownership of the bed of 
the river and of the churs formed upon it 
since the date of the settlement, and the 
assumption of the Subordinate Judge that 
the decennial settlement of 1791 (which 
was made permanent in 1793) was similar 
to the settlement evidenced by the 
kabuHyat of 1788 in assessing the zamin- 
dari as a whole. They also put aside for 
the moment the subordinate arguments 
founded on the facts that some of the 
riparian mouzahs had been alienated before 
the settlement, and that 'the lower part 
of the river was navigable ; and they pro- 
ceed to consider the important question of 
law, whether on the facts as found the 
revenue authorities were entitled to assess 
the newly formed churs to revenue as 
being “ land added to the estate *’ within 
the meaning of sec. 6 of Act IX of 1847. 
It has already been decided by the Board 
in The Secretary of State for I^dia v. 
Srimati Fahamidunnissa Begum (1) that 
the intention and effect of the Act of 1847 
was merely to alter the machinery by 
which lands gained from the sea or rivers 
by alluvion or dereliction were to be as- 
sessed, and not to subject to assessment 
any lands which would not have been liable 
thereto under the law in force at the time 
when the Act was passed ; and accordingly 
the question raised as to the assessability 
of the churs in dispute must be determined 

. (1) L. B. 17 I. A. 40 : e. c. I. L. R. 17 Cal. 

690 (1889). 


by, reference to the pre-existing law and 
particularly to Eeg. II of 3819. 

Reg. I of 1793, by which the decennial 
settlements were made permanent'; de- 
clared (by Art. 3) to the zaniindars and 
other proprietors of land with whom a 
settlement had been concluded that ‘*at 
the expiration of the term of settlement 
no alteration will he made in the assess- 
ment which they have respectively engaged 
to pay, but that they, and their heirs and 
lawful successors, will be allowed to hold 
their estates at such assessment for ever. ’ ’ 
The main purpose of this declaration ap- 
pears from Art. 6, which contains the fol- 
lowing paragraph : — 

The Governor-General in Council trusts 
that the proprietors of land, sensible of the 
benefits conferred upon them bv the public 
asseissment beine: fixed for ever will exert 
themselves in the cultivation of their lands, 

• under the certiiinty that ihry will enjoy ex- 
clusively the* fruits of their own good 
management and industry, and that no de- 
mand will ever be made upon them, or their 
heirs or successors, by the* present or any, 
future Government, for an augmentation of 
the public assessment in consequence of 
the* improvement of their respective estates.'' 

Reg. XIX of 1793, which deals mainly 
with alienated lands, contains the following 
recital showing the origin of the settle- 
ments for revenue : — 

By the ancient law of the country, the 
ruling power is entitled to a certain propor- 
tion of the produce of every begah of land 
(deniandable in money or kind^ according 
to local custom), uuless it transfers its right 
thereto^ for a term or in perpetuity, or 
limits tho public demand upon the whole of 
the lands belonging to an individual, leaving 
him to appropriate to his own use tho 
difference l)etwoen the value of such pro- 
portion of the produce and the sum pay- 
able to the public, whilst he continues to 
discharge the latter." 

Reg. II uf 1819, whicli is expressed U) 
be passed for (among oHicr tilings) defin- 
ing the right of Government to the revenue 
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of lands not included within the limits of 
estates for which a settlement has been 
made, contai])s (in Art. 3) the following 
provisions : — 

First . — It is hereby declared and en- 
acted that all lands which, at the period of 
tile decennial settlemeint. were not included 
within the limits of any pergunnali, mouzah 
or other division of estates for which a 
settlement was concluded with the owners, 
not being lands for which a distinct settle- 
ment may have been made since the period 
above referred to, nor lands held free of as- 
sessment under a valid and legal title of the 
nature specified in Jiegs. XIX and XXXVII, 
1793, and in the corresponding Regulations 
subsequently enacted, arc and shall be con- 
sidered liable to assessment in the same 
manner as other unsettled mchauls and the 
revenue assessed on all such lands, whether 
exceeding one hundred begahs or otlicrwis(\ 
shall belong to Governmnnt. . . . 

Second . — The foregoing iirinciplcs shall 
be dcenic<l applicable not only to tracts of 
land, such as are described to have be<en 
brought into cultivation in the Sundcr- 
buns, but to all clivrs and islands formed 
dince the ]>eriod of the decennial settlement, 
and generally to all lands gained by alluvion 
or dereliction since that period, whether 
from an introccssioii of the sea, an altera- 
tion in the coure of rivers, or the gradual 
accession of soil on their banks. 

Art. 31 of the same Kegulation saves 
the rights of the proprietors of perma- 
nently sejtled estates to the full benefit of 
“ all waste lands included within the as- 
certained boundaries of such estates re- 
spectively at the period of the decennial 
settlement and which have since been or 
may hereafter be reduced to cultivation,” 
and concludes with the following general 
declaration : — 

'' Second .. — ^It is further hereby declared 
and enacted, that all claims by the revenue 
authorities on behalf of Government to ad- 
ditional revenue from lands which were at 
the period of the decennial settlement in- 
cluded within the limits of estates for which 
» a permanent (Settlement has been con- 
cluded, whether on the plea of error 


or fraud, or on ajiy pretext what- 
ever, saving, of course* the case of 
lands expressly excluded from the opera- 
tion of the settlement, such as lakheraj and 
thannadarry lands, shall be and be 
considered wholly illegal and invalid.'’ 

On an analysis of the terms of these 
Eegulations, so far as they are material to 
the question now under consideration, it 
appears that, while lands included in a 
permanent settlement were carefully ex- 
cluded from further assessment, this pro- 
tection was extended only to lands ac- 
tually in existence at the time of the 
settlement and specifically included in the 
estate as settled. The produce of ” every 
bogah ’ * of these lands was to be assessed 
to revenue once for all (Beg. XTX of 1 79J ) ; 
and even waste land producing little or no 
revenue to the projwietor, if “ included 
• within the limits of any pcrgnnnah, 
mouzah or other division of estates for 
which a settleme/it was concluded,” was to 
be free from further assessment on being 
brought into cultivation (Beg. II of 1819, 
Art. 31). But lands not included in the 
settled pergunnahs and mouzabs were to 
be considered liable to assessment as un- 
settled property; and “these principles” 
— i.e., that. lands not included within the 
limits of the settled pergunnahs and 
mouzahs were to be the subject of addi- 
tional UBsessment — were to be deemed 
applicable to all chum and islands formed 
since the decennial settlement, and gene- 
rally to all lands gained by alluvion or 
dereliction since that period (Reg. 11 of 
1819). It appears to their Lordships that 
the effect of the Regulation last referred to 
is to declare that churs formed after the 
decennial settlement are to be treated aa 
unsettled ; and that this express provision 
cannot be excluded merely by showing that 
the river-bed from which the churs have 
been thrown up was at the date of settle- 
ment the property of the^zamindar, and 
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that the settlement was imposed upon the 
zamindari as a whole. The ownership of 
the bed may determine the proprietary 
rights in the ohurs; but property is one 
thing and assessability is another. The 
Begulation declares in terms that new 
churs are to be included in the category 
of unsettled lands, and contains no excep- 
tion for churs formed upon a river-bed 
belonging to a settled estate. Such churs 
must therefore be treated as unsettled. 

This conclusion is strongly supported by 
the terms of Reg. XI of 1825, which deals 
with the rules to be obseiwed in determin- 
ing claims to lands gained by alluvion or 
dereliction. The fourth rule laid down in 
that Regulation, while providing that “ in 
sjnall and shallow rivers, the beds of 
which, with the julkur right of lishcry, 
may have been heretofore recognised as the 
property of individuals, any sandbank or 
cliur that may be thrown up shall, as 
hitherto, belong to the proprietor of the 
bed of the river,” adds the words ‘‘sub- 
ject to the provisions slated in the first 
clause of the present section.” Those 
last-mentioned words refer 'to the proviso 
to the first clause, which prevents the 
owner of an increment of land gained from 
a river or the sea from bemg exempt from 
assessment to revenue under Reg. II of 
1819 ; and they show conclusively that the 
intention of the Regulation was to* pro- 
vide that all churs newly formed since 
the decennial settlement, though upon a 
river-bed which is "recognised as the pro- 
perty " of the owner of the settled estate, 
are to be treated as land gained since the 
settlement, and liable to be assessed 
accordingly. 

There is nothing inequitable in such a 
construction. Sec. 5 of Act IX of 1817 
provides that, when on inspection of the 
deara survey map it appeai-s that land has 
been washed away from or lost to any 
estate paying reyqnue to Government, a 


proportionate deduction shBll be made from 
the jnmma; and if a deduction is to be 
made for laud washed away, there is no 
reason why an addition should not be made 
in respect of land gained by alluvion or 
dereliction. In the latter case, while it 
may be that the area nominally belonging 
to the estate is unaltered, the cultivable 
area is increased and with it the potential 
revenue of the estate. 

It was suggested in argument that a 
river-bed might be treated as "waste 
land” coming within the protection of 
Art. 31 of Reg. II of 1819 ; but their Lord- 
.ships are not of that oj)inion. Indeed the 
express provision in Art. 31 that waste 
land shall not be the subject of an addi- 
tional assessment when brought into culti- 
vation, when contrasted with the provi- 
sions of Art. 3 of the same Regulation as 
lo newly formed churs and islands, affords 
fiu’thei’ support to the view that the legis- 
lative authority intended to put such churs 
upon a different footing from the waste 
lands and to make them liable to assess- 
ment. 

The learned Judges of the High Court 
appear to have thought that such a con- 
struction of the Regulations as is here 
adopted would be opposed to t he decision 
of this Board in the above cited case of 
The Secretary of StcAe for India v. Srimati 
Fahamidunnissa Begum (1), but on exa- 
mination of that case it will appear clearly 
that the lands there held to be exempt 
from assessment were not churs formed 
since the settlement upon laud which at 
the time of settlement had been river-bed, 
but were lands specifically comprised in 
the settlement and which, having for a 
time 'been covered with water, had after- 
wards emerged again by reason of alluvion 
or dereliction. The estate there in ques- 
tion, containing at the dat@. of the decen- 

(1) L. B. 17 I. A. 40 : a. o. 1, L , B. 17 Oal. 

690 (1889). 
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nial settlemcjil 1,042 begahs of land,' had 
become wliolly submerged by the action 
of the Ganges and the Brahmaputra ; but 
an area amounting to 2,000 begahs bad 
jecoiitly re-appeared above water, and it 
nas this reformed land — ^whicli had Jjeen 
s|jeeifically included in Bio decennial 
settlement and in respect of which the 
assessed revenue had been paid even during 
the period of its submergence — ^whicli it 
was sought to assess to additional revenue. 
'Phe Board, affinning the decision of the 
High Court in Bengal, decided against this 
claim, holding that “ lands within the 
limils of settled estates which had become 
covered with water and afterwards re- 
formed were not lauds gained from the 
river or sea by alluvion or dereliction 
within the meaning of tJie legislation of 
1847, which is confined to lands so gained 
since the period of settlernenl . ” Tt is 
obvious that such a conclusion has no ap- 
plication to a case like the present, where 
, the land in question is now land formed 
since the settlement was made. Lord 
Herschell, by whom the judgment of the 
Board was delivered, insisted moi'e than 
once on the circumstance that the land in 
question was land which had been assessed 
to revenue at the date of the settlement 
and had since been inundated and re- 
covered, and that revenue had throughout 
been paid upon it ; and the terms of the 
judgment indicate that, if the land in ques- 
tion had been formed for the first time 
since the date of the settlement, the deci- 
sion would have been the other way. 

Lopea V. Muddun Mohun Tlialcoor (2) 
was referred to ; but that case, which dealt 
with the proprietary right in land refortuod 
after submergence upon the original site 
and not with assessment to revenue, has no 
'direct bearing on the present case. Ee- 
fianoe was alstj placed on certain rating, 
capes. [Commissioners of Land Tax for the 
(9) 18 If. I. A. 4e7 (1870). 


City of London v. Central London Bail- 
way Company (3), The Attorney-Gene- 
ral for British Columbia v. The Attorney- 
General for Canada (4)] ; but those deci- 
sions turned on English or Canadian- law, 
and cannot affect the construction of the 
express provisions of the Bengal Eegula- 
tions. 

In the result their Lordships are satis- 
fied that the ehkrs and islands, which 
since the decennial settlement of the 
/.amindari of Burdwan have been formed 
in the Eiver Damodar opposite to lands 
belonging to that zamindai’i, were liable 
to assessment under the Act of 1847, and 
accordingly that the appeals in the first 
two suits should succeed. Having regard 
to this conclusion, it is unnecessary to con- 
sider the question of the ownershijj of any 
chuTs which may have beeti formed oppo- 
site to lands alienated from the zamindari 
or in the navigable part of the river. 

As stated absve, the ohurs formed in the 
river Darukeshwar, wliidi were in ques- 
tion in the third suit, and those formed in 
the Damodar over against lands of the 
zamindarof Maliara, which were the sub- 
ject of the fourth suit, are for present pur- 
poses in the same position as the ehurs 
already discussed. The appeals in these 
suits also should therefore be allowed, and 
the decision of the District Judge of 
Bank*ura in the fourth suit should be re- 
stored. 

Their Lordships will humbly advise His 
Majesty that these appeals should be 
allowed and the suits dismissed, and that 
the Eespondents should pay the costs in 
all Courts and the costs of these appeals. 

Holicitors ; Messrs. T. L. Wilson d (’o. 
tor the Appellants. 

Solicitors : Messrs. Solicitors to the In- 
dia Office for the Eespondents. 

E. M. P. 

(3) L. R. [1913] A. 0. 884. 

(4) L. B. (1914) A. 0. 168. 
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[INSOLVENCY JURISDICTION.] 

No. 190 OF 1914. 

Oreavkb, J. 1 

1920, I Ri Lalbbbaki Shah. 

10, February. J 

Ziuolveney~Pr«tid«ney Towns Insolvency Act 
(III of 1909), teas. 5, 0, S&, 101, sec, 18, Uch, II — 
Appeal, time within which to be filed— Signing of 
the findings and of the retort— Jurisdiction of 
the Registrar in Insolvency— Validity of a mort- 
gage, whether could be decided by the Registrar— 
Consemt when inf amts arc concerned, effect of. 

Under sec. 101 of the Presidency Towns 
Insolvency^ Act, 1909, the period of limita- 
tion for an appeal from the order of the 
Registrar in Insolvency is twenty days 
from the time when the report is signed by 
the Registrar and the matter is thereby 
dompleted and not from the time when 
the findings of the Registrar are signed or 
filed. 

The Registrar in Insolvency has no 
jurisdiction to deal with the gucsTion of 
validity, or otherwise of a mortgage alleged 
io have, been executed by Ihc insolvent. 

This w.as an appeal from the order of the 
Registrar in Insolvency, dated the 14th 
August 1919. 

Tlie facts of the case will- appear from 
the judgment. 

Mr. H. D, Bose (with him Mr. B. K. 
Qhosc) for the Respondents. — take a 
preliminary objection that the appeal is 
not maintainable. I'here is no next friend 
of the Appellants who are infants on the 
record. In the second place the appeal is 
out of time. Under sec. 101 time-limit 
is 20 days. Time begins to run from the 
date when the findings are signed and filed. 
What happens subsequently is not 
material. The matter is not governed by 
the Limitation Act, no office copies are to 
accompany the grounds of appeal. As to 
the question of jurisdiction, the Registmr 
decided what^was referred to him by the 
Court. The order of reference has not 
■ been set aside and could not be challenged 


in these proceedings. There was also .con- 
sent of parties. 

Mr. A. N. 'Ohaudhuri (with him Sir B. 
G. Mitter, Mr. 8. N. Banerjee and Mr, N. 
N. Bose) for the Appellants.-“The first is 
only a technical objection. We have made 
an application to have the cause-title 
amended. As to the question of limitation 
time begins to run when the report is 
signed. Before the report is signed the 
rights of the parties are not finally deter- 
mined. Again it is clear that the Regis- 
trar has no jurisdiction to decide the ques- 
tion of the validity of the mortgage. It 
does not come under sec. 6 of the Act. In 
this case consent is of no avail as there 
are infants concerned. 

The JuDOMENT OP THE COURT was as 
follows : — 

Gre.\vrs, j. — T his naatter comes before 
me by way of an appeal from n. decision of 
the Insolvency Registrar of this Court. 
The facts aie shortly as follows ; — On the 
i.'inl.Tulv lOl-t rialhehiiri Rhah andothei's 
were adjudicated insolvenls upon the peti- 
tion of a creditor onii Motilal Boid. He 
was a creditor for Rs. 6,48,000 and he 
filed a retainer through an attorney, Mr. 
S. N. Dutt, to represent him in the insol- 
vency proceedings. Motilal Boid is the 
father of the present Appellants before 
me. He died on the 29th Pebhiary 191G 
leaving him surviving his widow Panni 
Bibee and the Appellants, his infant sons. 
He also left a brothei* Dhoneraj Boid. On 
the 7lh Angust 1916 an application was 
made by the brother as next friend of the 
infants for examination of certain wit- 
nesses under sec. 36 of the Insolvency Act. 
The retainer was signed iby him and he 
made an affidavit that he had no interest 
adverse to the infants. He signed as next 
friend and the retainer that he gave to his 
attorney was in respectf of all the proceed- 
ings. On the 23rd August 1916 the mort- 
gagees got an order to prove their mort- 
gage before the Registrar in Insolvmv^ 
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under sec. 18 of the second schedule of 
the Insolvency Act and the Official 
Assignee was directed to sell the Premises 
No. 3/2, Sovabazar. On the Ist Sep- 
tember 1916 Panni Bibce was appointed 
under the fiuardians and Wards Act as 
guardian of her infant sons and on the I6tli 
September 1916 she gave to her brother- 
in-law Dhoneraj Boid a power of altorncy 
to act on her behalf. On the 18th Sep- 
tember 1916 the mortgaged properties were 
sold by the Official Assignee. On the 2nd 
Pebruai’y 1917 Panni Bibee .applied for 
an order to examine the mortgagees under 
sec. .96 of the Insolvency Act and an order 
was made for their examination. It is 
said that Panni Bibee made the applica- 
tion really as next friend of tlie infants 
and in error of the fact tliat she was not 
their next friend. Be that as it may, it 
appears that all the proceedings befoi’e the 
Begisfrar in In.solvency wore conducted 
•on behalf of Panni Bibee not as next friend 
of the infanta but as a creditor of the in- 
solvent’s estate and of course .she was a 
creditor of her husband’s estate by reason 
of her position as his widow. On the 6th 
.Tuly 1918 the examination of the witnesses 
took place that is to say of the mortgagees 
for a period of two days and the Assistant 
Eeferee Aflio was then acting as the Eegis- 
trar in Insolvency stated that he would 
go into the question of the validity of the 
mortgages although I understand that be 
arrived at no final decision on that day. 
On the 3rd February 1919, Mr. Eemfry, 
the Begistrar in Insolvency, stated that he 
thought that he would go into the question 
of the validity of these mortgages and on 
the 17 th February 1919 the parties agreed 
to the question of the validity of the mort- 
gages being gone into before him. From 
the 21st to the "27^1 February the wit- 
nesses on behalf of the mortgagees were 
examined before him and from the 19th 
March to the lOtb April the witnesses 


called on behalf of the Appellant w^e 
examined. On the 12th July 1919 the 
Begistrar in Insolvency signed his find- 
ings and just before the figures of the 
amount duo on the mortgage occurs this : 

‘ ‘ 1 therefore find and report that there is 
now due on the mortgage the sum of 
Bs. 27,000 for principal and interest.” 
Those findings were filed on the 15th July 
1919. On the 25th July 1919 the report 
of the Begistrar in Insolvency was settled 
and passed and he there states that he bad 
gone into the question of the validity of 
the mortgages and considered the facts 
placed before him and he holds that the 
mortgage is a valid one and that the consi- 
deration alleged thei’ein w.as duly paid, and 
then he goes to state what is due to the 
mortg.agees. On the 14th Aiigu.st 1919 
the report was signed and filed on that day 
and on the 3rd September 1919 the pre- 
sent appeal was filed. Some dispute has 
arisen as to whether in fact it was pre- 
sented on the 3rd Seplomber 1919 or on 
the 4th September, \\hat happened, 1 
understand, was that on llie 3rd SeptembiT 
it was tendered on the Original Side in 
the English DepartmenI and that the 
attorney who tendered the ajipeal was then 
told that it should have been presented in 
the Ingolvency Jurisdiction of the Court 
and apparently it was ])rcsented in the 
Insolvency Jurisdiction of the Court on 
the 4th September 1919. It is not con- 
tested certainly for the purpose of this 
application, that the time to file the appeal, 
if otherwise in time, would have extended 
until the reopening of the Courts after the 
long vacation. Accordingly it does not 
seem to me to matter whether it was in 
fact filed on the 3rd or 4th September. 
On these facts being stated to me two 
preliminary objection's were taken on 
behalf of the mortgagees. First it. was 
said that the appeal is made or presented 
by infants without their having any next 
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friend and I have an application made by 
the mortgagees asking tliai. the appeal 
should be dismissed with costs to be paid 
by the attorney on the ground that no 
next friend had been named on behalf of 
the infants. On the other hand I have 
another application before me for the 
amendment of the appeal by inserting the 
name of the next friend. It seems to me 
that having regard to the provisions of 
Or. XXXTI, r. 2. T have a discretion as 
to how I shall deal with the matter when 
a plaint or other proceedings harvc been 
taken without the infant being represented 
by a next friend and it does not seem to 
me therefore that there is any substance 
in this preliminary objection because I 
shall accede to the application to amend 
the appeal upon the addition of the name 
of the next friend upon the costs of the 
mortgagees of appearing on this applica- 
tion and the costs of their application to 
wliich T have already referred being paid. 
But there is a more substantial preliminary 
objection and that is that the appeal was 
filed out of time. It is said that the 
Registrar’s findings having been signed on 
the 12th July 1919 and filed on the 15th, 
time runs as from one or other of these 
dates or in any case at the very latest 
from the 25th July 1919 wdien the report 
was settled and passed . On the other hand 
it is said on behalf of the Appellants that 
time did not commence to run until the 
report was signed by the Registrar on the 
14th August 1919. Now it appears that in 
accordance with the practice of the oflBce, 
time is taken to run as from the time that 
the report is signed, because I find a note 
on the application for appeal, “Report 
signed 18-8-18 — appeal in time “ this being 
signed by the Registrar in Insolvency. 
It therefore remains to consider the pro- 
visions of sec. 101 of the Presidency Towns 
Insolvency Act ia order to ascertain whe- 
ther the. preliminary objection on this 


point should prevail or not. Sec. 101 ]U’o- 
vides that the period of limitation foi an 
appeal from any act or decision of the 
Official Assignee or from an order made by 
an officer of the Court empowered under 
sec. 6 shall be 20 days from the date of such 
act, decision or order as the case may be. 
Some discussions took place before me on 
this preliminary question as to whether 
the Registrar was a person empowered 
under sec. 6 of the Act. It is not necessary 
for me to deal with that now for that is a 
question which will arise if I decide that 
the preliminary objection is not well- 
founded. So it only remains for me to 
decide whether the order of an officer of 
the Court referred to in sec. 101 is under 
the circumstances the findings that were 
filed on the 15th July or that the report 
that was actually signed on the 14th 
August. The conclusion that I have come 
to is that the 20 days provided by sec. 101 
run not as from the findings being filed or 
signed but as from the matter being com- 
pleted and tlie report being signed, that is 
to say, vvJien the matter is completed and 
the parties know their position. That there- 
fore disposes of the preliminary objection 
and it now remains for me to deal with the 
appeal on its merits ; but before I do so I 
should add that as the matter has been 
ventilated it does not seem to !ne to 
matter whether Panni Bibee was alone 
before the Registrar or whether the in-* 
fants unrepresented by a next friend were 
before the Registrar, because even if the 
infants were not before the Registrar, it is 
conceded that being affected by the order 
that the Registrar has made, they are en- 
titled in any case to appeal. That dis- 
poses then of the preliminary objection and 
the two applications that are made, that is 
to say, with regard to the amendment of 
the application and with regard to the dis- 
missal of the appeal. I now proceed to 
deal with the appeal on its merits. I now 

. 80 
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come to deal with the appeal as presented. 
The first ground of appeal is that the 
Registrar had no jurisdiction to go into 
the question of the validity or otherwise of 
the said mortgage in the reference directed 
to him and that he erred in adjudicating on 
the same although the parties consented to 
that (?oiirse being adopted. 

The otlier grounds of appeal are, 
secondly, that the mortgage transaction 
was fictitious ; thirdly, that he should have 
found on the evidence thal the adjudication 
was collusive ; and so on. 

(Counsel appearing on ])ehalf of the Ap- 
pellants has stated before me that all he 
desires to do at the present time is to ques- 
tion the jurisdiction of the Eegistrar to 
deal with the validity of the mortgage 
under the reference to him under Sch. II, 
sec. 18, of the Presidency Towns Insol- 
vency Act, and he asks that tliere should be 
deleted from the report all the findings of 
the Eegistrar in Insolvency with regard to 
the validity of the mortgage, and that is 
the only (|uestion that is now before me 
on this appeal. Tt seems to me that al- 
though the Eegisti ar dealt w itli this ques- 
tion by the consent and argument of the 
parties it is clear that he had no jurisdic- 
tion to deal with a. question of this kind. 
Sec. 6 of the Insolvency Act states ^vhat 
are the matters that can be referred to the 
‘ Eegistrar in Insolvency, viz., to hear 
debtor’s petitions ; to hold public examina- 
tions of insolvents ; to make any order or 
exercise any jurisdiction prescriljed as pro- 
per to be made or exercised in chambers, 
to hear and determine any unopposed or 
ex parte application ; to examine my per- 
son under sec. 36. The only one of these 
headings which this could possibly come 
utider would be heading 6 (2) (c), but that 
heading only* deals with matters to be 
dealt with in chambers, and r. 5 of the 
Insolvency Eules specifically lays down 
what are the matters that are to be heard 


and determined in open Court which are, 
among others 6 (d), applications to set 
aside or avoid any settlement, conveyance, 
transfer, security or payment or to declare 
for or againsl the title of the Official 
Assignee to any property adversely 
claimed. It seems to me that you only 
have to read sec. 6 of the Presidency 
Towns Insolvency Act and r. 6 to arrive at 
the conclusion that the Eegistrar in In- 
solvency, as indeed I think he thought 
himself, had no jurisdiction to deal with a 
matter of this kind apart from consent 
of parties. He did so having regard to the 
consent and on the footing that all the 
parties interested were $ui juris. In this 
view the appeal succeeds upon the only 
point which is now raised before me, that 
is to say, as to whether the Eegistrar 
in Insolvency had any jurisdiction to 
deal with this question and by his de- 
cision adver.sely affect the infants. I am 
expressing no opinion on this appeal with 
regard to the validity of the mortgage and 
whether it is now open to the Appellants 
to attack the moi tgage or not. I make no 
order as to costs. 

Mr. H. N. Dutt^ Solicitor for the Ap- 
plicant. 

Mr. iSf. M. Dutt^ Solicitor for the Mort- 
gagee. 

M. N. K. 
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the ddivery of ghep - and goat annuaUg, if en- 


foreealle— Second elaute of the eeetion whether abro- 
gates all previous reetriotions on xbWiibB as em- 
bodied in Regulation V of 1812, see, H, 

In a mourasi mokurari kabuliyat exe- 
cuted in 1877 there was a stipulation at 
the end that the tenant should deliver 
annually one seer of ghee and one goat to 
the landlord putnidar; 

Held — That in view of the clause im- 
posing the delivery of the goat and the 
ghee standing completely . isolated from 
the terms relating to the rent proper and 
its mode of payment, the goat and 
were not part of the rent, and as such were 
not recoverable, being in the nature of an 
abwab and hence an illegal imposition. 

Krishna Chandra Sen v, Sushila 
Sundari Dassi (1), Aparna Charan 
Ghose V . Kabam Am (2), Tilakdhari 
Sing v. Chulan Mahton (3), Radha 
Prasad Sing v. Bai» Kowar Koeri (4) 
and Errs v. Boulnois (5) referred to and 
discussed, , 

Sec, 3 of the Putni Regulation did not 
restrict the application of the general law 
against abwabs as embodied in sec. 3 of 
Reg. V of 18121 

Asandddah Khan v. Tirthabasinx (6) 
and BiJox Singh v. Krishna Beharv 
(7) referred to and discussed. , 

This was an appeal preferred on the 
14th April 1920 against a decree made 
by the Subordinate Judge of Asansol in 
Zillah Burdwan (Baba Bejoy Gopal 
Ghatterji), dated the ISth January 1920, 
affirming a decree made by the Munsif of 
Asansol (Babu Nalini Kanta Bose), dated 
the 9tb December 1918. 

(1) I. L. R. 26 ObI. en (I8B»). 

(2) 10 0. W. N. 627 : 8. o. 4 0. b. J. 627 
(1006). 

(8) I. L. B. 17 Cal. 181 (P, 0.) (1888). 

(4> 1. L. B. 17 Oal. 721 at p. 740 (1800). 

(6) L. B. 'lO Oil. App. 470 (1876). 

(6) I. L. B. 2i Cal. 688 (1896), 

(T) 21 0. W. N. 060 (1017). 


The facts of the case will appear from 
the judgment. 

Babu Pyari Mohan Chatterjee for the 
Appellants. 

Babu Kanai Lai Shaha for the Respon- 
dent. 

The Judgment of the Court was as 
follows : — 

The facts of this appeal are these. 

The Plaintiff’s sued to recover arrears 
ot rent for the years 1321 to 1324 B. S. 
with cesses and damages on a registered 
mourasi -tnohurari kabuliyat executed in 
1877. 

The lease recites that " within the 
aforesaid moiiza you have granted me a 
patta of 12 bighas of land at an annual 
jama of Rs. 6 and Rs. 24 as premium.” 
After reciting how the money should be 
paid and in what instances, the lease 
stales that the landlord should have right 
to the minerals, etc., and lastly the words ■ 
appear: “also it should appear that I 
would deliver one seer of shyama ghee and 
one kid every year.” No amount is men- 
tioned as payable in lieu of the ghee 
and goat in case of default. 

The trial Court held that the Plainliff 
was entitled to recover rent at the rate of 
Rs. 6 per annum and that he was not 
entitled to recover the ghee and the goat. 

This finding was upheld by the Appel- 
late Court on the ground that the ghee 
and goat are not mentioned as part of the 
rent. 

' The Palintiffs have appealed. 

They contend that the ghee and goat 
are part of the consideration for which 
the lease is granted and are not abwabs. 
They argue that they are putnidars and 
so the tenancy is governed by the terms 
of sec. 3 of Reg. Vlll of 1819 and that 
therefore though sec. 179 of the Bengal 
Tenancy Act does not help them because 
the lease was orojikted before the DaBsing 
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of the Bengal Tenancy Act, still their 
position under the Putni Begulation is 
the same as it would be under the Bengal 
Tenancy Act. So that even if it be con- 
sidered as an abwab and not part of the 
rent tljey are still entitled to get it. 

The Bespondent contends that the case 
is not governed by sec. 3 of the Begulation 
referred to but by sec. 3 of Beg. V of 
1812 and that there is nothing to shew 
that the Plaintiffs are putnidars. With 
regard to the last objection of the Be- 
spondent it appears that in the plaint the 
Plaintiffs describe themselves as putnidars 
which averment has not been ti’a versed in 
the written statement. We therefore 
accept the Plaintiffs’ statement that they 
are putnidars and proceed to determine 
the case on that basis. A number of 
cases have been cited at the bar of which 
we will notice the following. 

In the case of Krishna Chandra Sen v. 
Sushila Sundari Dassi (1), it was held 
that even if the imposition were an 
abwab still it was recoverable. This case 
was governed by the Bengal Tenancy Act 
and it was held that sec. 74 did not con- 
trol sec. 179 of the Act. This case has 
no application to the present case. 

The next case we have been referred 
to is the case of Apama Charan Ghose. v. 
Karam Ati (2). This was a case of a 
'permanent tenancy created by a lease 
dated 1860. In that case it was held sec. 
10 of Act X of 1859 or sec. 3 of Beg. V 
of 1812 made all impositions upon all 
classes of tenants including a permanent 
tenm’e-holder in excess of the specified 
rent illegal. 

The next case to be considered is the 
case of Tilahdhari Sing v. Chuhn Mahton 
(3), a decision of the Privy Council. In 

(1) I. L. R. 36 Cal. 611 (1890). 

(2) 10 0. W.N. 627; 8. c. 4 0. L. J, 627 
(1906), 

(3) 1. L. B. 17 Oal, 131 (P. C.) (I880i. 


that case it was decided that payments, 
over and above the rent, were abwabs and 
could not be recovered. fPhe Judicial 
Committee do not seem to make any dis- 
tinction between what was arbitrary or 
uncertain and what was not. 

This case was discussed in the case of 
Radha Prasad Sing v. Bal Kowar Koeri 
(4) and Sir Comer Petheram, C. J. (page 
740) considered that the meaning of sec. 
74 of the Bengal Tenancy Act was that 
no imposition under any name whatsO'. 
ever shall be recovered from the tenant 
for, or in respect of, the occupation or 
tenure beyond the sum fixed for rent. 
O’Kinealy, J., in considering the mean- 
ing of the expression “abwab” states 
(page 745) “ this too I think is the sense 
in which abwabs were considered as arbi- 
trary or indefinite in the old Begulations 
— arbitrary in the sense, they were 
unauthorized ” by law — indefinite in the 
sense that though levied in a certain pro- 
portion to, and upon, the original assess- 
ment, tliere was no definite rule guiding 
the zemindar in fixing the proportion 
they bore to the produce of the land.'’ 

All these cases discussed and determin- 
ed the law relating to abwabs and illegal 
taxations and are of not much help to us 
in tl^e consideration of the question of the 
correct interpretation of sec. 3 of Beg. 
VIII of 1819 with reference to the law 
then in force prohibiting illegal imposi- 
tions. 

Wo may note that when the lease in 
the present case was created, i.e., in 1877, 
the law relating to illegal impositions was 
contained in secs. 64 and 56 , of Beg. VIII 
of 1793, sec. 3 of Beg. V of 1812, sec. 10 
of Act X of 1859 and sec. 11 of Bengal 
Act VIII of 1869. 

The Appellants submit that the second 
clause of sec. 3 of the Putni Begulation 
overrides all previous pfohibitions against 

(4) I. h. R. 17 Cal. 721 at p. 740 (1890). 
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such impositions und makes all engage- 
ments between a putmdar and his lessees, 
on whatever terms, binding on the parties 
to the same and hence even the stipula- 
tion regarding the payment of ahwahs 4s 
enforcible as against the latter, being one 
of the terms on which the lands are let 
out. It is contended, on the principle 
that a special provision qualified i general 
one [Ebhs v. Boulnois (6)], that this 
clause by its general terms abrogates all 
previous restrictions as to abwabs so 
far as relating to piitni tenures. We may 
mention here that it is not seriously con- 
tended in view of the clause imposing the 
delivery of the goat and ghee standing so 
completely isolated from the terms relat- 
ing to the rent proper, its Jiiode of pay- 
ine?it and the penalty attai'hing to non- 
payment, and app(‘.aring in the lease by 
way of post script as it were, that the goat 
and ghee are part of ‘the rent as such, 
l)ayable in respect of the demised pre- 
mises, but it is urged that being f)art of 
the considei-ation of letting such stipula- 
tion is enforcible by virtue of the 2ud 
clause, of sec. 3 of Heg. VlIT of 1819. 

Reg. Vin of 1819 was enacted to govern 
a class of tenures known as putni taluks, 
the nature of which the preamble to the 
Regulation describes in these terms: — 
“ The character of which tenure is that 
it is a taluk created by the zamindar, lo 
be held at. a rent fixed in perpetuity by 
the lessee and his heirs for ever.” Sec. 
2 of the Regulation validates leases fixing 
rent in perpetuity though in contraven- 
tion of the provisions of Reg. XLIV, 
1793. Tins is followed by sec. 3 wdiich 
confers on the zamindar and the puinidar 
the right of letting and under-letting on 
any terms. Cl. 1 of the section recog- 
nizes the validity of the terms of the en- 
gagements between the zamindar and 
the putnidar *and cl. 2 makes any en- 
(6) L. R. 10 Ch, App. 479 (1876). 


gagement between the putnidar and his 
sub-lessee binding ’on both parties. Sec. 
8 of the Regulation authorises the zamin- 
dar to bring the taluk to sale for ”any 
arrear of rent.*' There is no provision in 
the Regulation for enforcing any ” term 
or engagement” other than the payment 
of rent. Reading the Regulation as a 
whole and considering its policy and 
scheme, it seems to ns that the ” engage- 
inenls ” emntioned in sec. 3 of the Regu- 
lation cannot be engagements as to rent 
and other terms connected therewith. 
If the “goat and ghee** mentioned in 
the lease under consideration is not part 
of rent, as we hold it is not, the stipula- 
tion regarding the delivery thereof is not 
legalized by Reg. VIII of 1819 but is 
subject to the law relating to “ abwabs*' 
ill force at the time of the creation of the 
lease. It is hardly necessary to obsei’ve 
that if the above articles are not to be con- 
sidered rent or part of the rent reserved 
by the lease, they are abwabs or illegal 
cesses. 

The question as l.o whether sec. 3 of the 
Rutni Regulation creates an exception to 
the general rule against abwabs as enun- 
ciated by Reg. V of 1812 and other enact- 
ments has not been yet directly raised in 
this (.'curt. The reason for it may be 
that the answer to it was deemed too 
obvious for serious consideration. ^J’liere 
have been cases in this (Jourt in which 
the question whether certain impositions 
in a putni lease were abwabs or not came 
up for consideration and was elaborately 
discussed. It will suffice to notice two of 
them. 

In the case of Asanullah Khan v. Tirtha- 
basini (6), the question was whether 
chaukidari tax payable by the putnidar 
under the putni settlement is an illegal 
cess. After a careful review of various 
enactments relating to abwabs and the 

(6) T. n R. 22 Cal. 688 (1896). 
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case-law on the point, it was held by Mac- 
phereon and Banerjee, JJ,, tha( as 
chaukidari tax was part of the ground 
rent quite as much as the actual rent, 
it was not an abwab and was therefore re- 
coverable. At page 688 of the Keport 
their Lordships remark as follows : — “A 
stipulation for the payment of such an 
amount cannot, we think, be regarded as 
one for the imposition of an arbitrary or 
indefinite cess within the meaning of sec. 
3 of Beg. V of 1812 or for an imposition, 
under the denomination of abwab, inathaut 
or other like appellations in addition to the 
actual rent within thdmeaning of sec. 
74 of the Bengal Tenancy Act, for this 
simple reason, that the imposition here 
depends primarily not upon the will of 
the zamindar but upon the law of the land 
(Bengal Act VI of 1870). It is this .\ct 
which imposes the liabilitv on the zamin- 
dar, and the zamindar merely stipulates 
with the putnidar, when granting the 
putni that the latter should, among other 
sums, regularly pay him the amount 
levied from him under the Act.” These 
observations clearly indicate that had the 
imposition been one dependent upon the 
will of the zamindar it would have been 
an imposition of an arbitrary or indefinite 
cess illegalised by Beg. V of 1812. It was 
not contended there that that Begulation 
was superseded by the Putuj Begulation. 

The next case demanding reference is 
the case of Bijoy Singh v. Krishna Behary 
(7). In that case the tenant, in the 
kahutiyat which was in respect of a putrU 
tenure executed in the year 1882, stipulat- 
ed to pay a sum of Bs. 16 every year in 
the month of Bhadra as the mamuli 
(usual) fmr the Iswar Thakur. This cove- 
nant was contained in a clause separate 
ton that stipulate the yearly rent. 
The, gnesljon was whether this sum of 
Be. 16 an abwab and 'irrecoverable. 

l7> 21 0. W. N. 069 (1017). 


The Court held that this sum was not in- 
tended to be part of the consideration for 
the use and occupation of the land or as 
part of the rent and being an abwab was 
irrecoverable. As appears from the judg- 
ment of the Chief Justice it was agreed by 
both sides that the matter was governed 
by sec. 3 of Beg. V of 1812. Cbatterjea, 
J., in a considered judgment in that case 
held that the sum of Bs. 15 mentioned in 
the kabuliyat did not form part of the 
consideration for the lease, and even if it 
did, it did not form part of the rent. This 
observation affords an answer to the con- 
tention of the Appellants before us that 
the stipulation for the delivery of the goat 
and ghee is a part of the consideration 
though not of rent. 

Subsequent to Beg. VIll of 1819 the 
law against illegal cesses was re-enacted, 
though in indirect terms by sec. 10, Act 
X of 1869 and Sec. 11, Bengal Act VIU 
of 1869. Both these Acts were of general 
application and having made no reserv- 
ation in cases of putni settlements, there 
is no reason for holding that they did not 
apply to tenm'es or holdings created under 
the Putni Begulation. These enactments 
furnish ample ground to strengthen the 
supposition that the legislatm’e did riot 
intend, that the Putni Begulation should 
restrict the application of the general law 
against abwabs as embodied in sec. 3 of 
Beg. V of 1812. Even if it were other- 
wise, the provisions of Act X of 1869 and 
Act VIII of 1869, Bengal Council, which 
were applicable to permanent leases 
\Aparna Charan v. Karam Ali (2)] would 
govern sec. 3 of the Putni Begulation. 

It is to be understood that we have pro- 
ceeded on the assumption that Beg. VIII 
of 1819 controls all the incidents of the 
tenure in question, a point which in view 
of the interpretation we put on the law 

(2) 10 0.W. N. 627; a.'o. 4 0. L, J. 6^ 
( 1000 ), 
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we have considered unnecessary to dis- 
cuss. 

For the reasons given above we hold that 
the stipulation regarding the ghee and goat 
is, in its term and effect, the imposition 
of an ahieab and as such not enforcible. 

The result is that this appeal fails and 
is dismissed with costs, 
j, N. R. Appeal dismissed. 

[CIVIL APPELLATE JURISDICTION.] 
Appeal fbom Appellate Deobee 
No. 2189 OF 1919. 

' Sasti Ghaban Ohakba- 
BABTTT, Plaintiff, 

Chattebjba, j. Appellant, 

Peabson, j. , 

1921* Akdbjah Bibee and 

12, July. Qfg ^ Defendants, 

Respondents. 

Bengal Tenancy Act (VIII of 188$)^ sec, 148A — 
Suit hy some of the co sharer landlorls for their 
share of rent only — Bositiou of the purchaser in 
execution of the dec ee in such suit— Such purchaser 
if a necessary party to a suit hy some of the other 
co-sharer landlords for the 'entire rent— Sec, 163, 
position of the purdiaser at a sale in executiun of 
the decree in the later suit Ihs right to kl'as pos- 
session Sec, 88, subdivision of the tenancy ^with- 
out the coTisent of the landlord ’ — 1< ■ iidloi li’a consent 
means consent of all the landl rHs. 

Some co-sharer landlords having an 
8 as, share in the landlord's interest 
brought a suit for rent against the tenants 
of an occupancy holding in respect of their 
8 as. share, and obtained a decree and in 
execution of that decree put up to sale only 
an 8 as. share of the holding. It was pur-- 
chased by A. who obtained possession 
thereof. Some of the other landlords 
then brought a suit for the entire rent of 
the whole occupancy holding against the 
-original tenants, maldng the other co- 
sharer landlords Defendants in the suit. 
The purchaser at the previous sale was 
not, however,* made a party to the suit. 
The suit was decreed ex parte and in exe- 


cution of the decree the entire occupancy 
holding was put up to sale under sec. 163 
of the Bengal Tenancy Act. The pur- 
chaser at the said sale not having obtain- 
ed actual possession brought the present 
suit for recovery of possession on declara- 
tion of his title by purchase at the rent 
sale J 

Held — That the other landlords were 
not bound to recognize A,, the purchaser 
at the first sale, as their termnt as the\ pur- 
chase made by him was merely of the 
right, title and interest of the tenants in 
an 8 as. share of the holding. On the 
other hand A. was bound by the later 
rent sale, his position being that of an un- 
registered transferee. 

Asgar Ali V, Asaboddin Kazi (1) fol- 
lowed. 

In the suit by the other co-sharer land- 
lords for the rent of the entire holding A., 
the purchaser, was not a necessary party, 
because at the first sale only the iiUere^i 
of the tenants in an 8 as. share passed to 
the purchaser. Under the prorisions of 
sec. 88 of the Bengal Tenancy Act any 
sub-division of the tenancy required the 
consent of all the landlords. In the 
absence of any sub-division of the 
holding with the consent of all the land- 
lords, the right of the landlords* to put up 
the entire holding to sale was not affected 
by the purchase made by A. 

A co-sharer landlord has a right to claim 
the whole rent on behalf of the entire body 
of landlords, sec, USA being only an 
enabling section. 

Pbamada Nath Roy v. Eamani Kant 
Roy (2) referred to. 

The mere fact that something was 
claimed that was not properly due would 
720 1 make the decree any the less a rent- 
decree. • 

(1) 0 0. W;N. 134(1004). 

(2) I. L. B. 85 Cal. 831 : 8. ('. 18 0. W. N. 240 
(P. C.) (1907). 
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jAGUiV Phosad V. Postix SahOo (3) re- 
ferred to. 

This was ai\ appeal against the decree 
of Babn Narendra Nath Tjahiri, Addi- 
tional Subordinate Judge of Zillah liakar- 
ganj, dated the 28th of ^fay 1919, modify- 
ing the decree of Babu B. K. (lupta, 
Munsif, 5th Court at Barisal, dated the 
23rd of March 1917. 

The material facts will appear from the 
judgment. 

Bahus Brojalal Ghaukerbutty , Prdkash 
Chandra Mazumdar and Aswini Kumar 
Gupta for the Appellant. 

Dr. Sarai Chandra Basak and Bobu 
Bipin Ch. Ghosc for the Eesjwndcnts. 

The JtmnMENT op the Court was as 
follows : — 

This appeal arises out of a suit for hhas 
possession of a holding which (lie Plaintiff 
purchased at a sale held in execution of a 
decree for arrears of rent obtained by the 
landlords against the nefendants Nos. 1 
to 14. 

It appears that the Defendants Nos. 1 
to 14 held an occupancy holding under the 
Defendants Nos. 15, 16 and their co- 
sharers. The Defendants Nos. 15 and 1C 
had an 8 annae share in the landlord’s in- 
terest. They brought a siiit for rent 
against the tenants in re.spcct of their 8 
annas share for the years 1314 to 1317 
B. S. , obtained a decree and in execution 
of that degree put up lo sale only an 8 
annas share of the holding and it w'as pur- 
chased by the Defendant No. 25 on the 
30th July 1912. She obtained a certilicate 
of sale on the 28th September 1912, and 
has been in possession of the 8 annas 
Bhf^ since then. , 

Some of the landlords other than De- 
fendants Nos. 15 and 16 then brought a 
suif for the entire rent of the whole occu- 
pancy holding for the years 131 G to 1319 
(S) 8 0. W.N. 178 (1908). 


Bibeb: 

against the original tenants Nos. 1 to 14 
making the .Defendants Nos. 15, 16 and 
other co-sharers parties to the suit. The 
suit was decreed ex parte on the 12th 
March 191.3. In execution of Ihe decree, 
the entire occupancy holding was put up 
to sale under sec. 163 of the Bengal Ten- 
ancy Act and was purchased by the Plain- 
tiff on the 26th March 1916. The Plain- 
tiff not having obtained actual possession 
brought the suit out of which this appeal 
arises, for recovery of possession on de- 
claration of his title by purchase at the 
rent sale. 

The Court of first instance held th.at the 
Plaintiff by his purchase at the rent sale 
was entitled to a decree for hhas possession 
and gave a decree accordingly. That 
decree was set aside by the lower Appel- 
late Court. 

The lower Appellate Court has held that 
the Defendant No. 25 was not bound by 
the sale, because she w'as not made a 
party to the suit although she had pur- 
chased an 8 annas share of the holding 
before the institution of the rent suit. 

Bui we think that the other landlords 
were not bound to recognise her (De- 
fendant No. 26) as their tenant as the pur- 
chase made by her was merely of the 
right, tjtle and interest of the tenants in 
an 8 annas share of the holding. On the 
other hand the Defendant No. 25 was 
bound by the sale held on the 26th March 
1916. in execution of the decree for arrears 
of rent against the original tenants, her 
position being that of an unregistered 
transferee fsee the case of Asgar AU v 
Asaboddin Kazi (1)]. 

It has been contended on ibehalf of the 
Respondents that the Defendant No. 25 
was a necessary party; because the De- 
fendants Nos. 16 and 16 who are some of 
the co-sharer landlords were bound to re- 
cognise her as a tenant. It is argued that 
(1) 9 0. W. N. 134 (1904.\ 
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if all the co-sharers had brought a rent 
suit and if the Defendants Nos. 15 and 16 
had been in the category of Plaintiffs, the 
Defendant No. 25 could not have been left 
out in the rent suit. 

But at the sale held at the instance of 
Defendants Nos. 15 and 16 only the in- 
terest of the tenants in an 8 annas share 
passed to the purchaser. There could not 
be any sub-division of the tenancy without 
the consent of all the landlords, having 
regard to the provisions of sec. 88 of the 
Bengal Tenancy Act. 

It is true that the Defendants Nos. 15 
and 16 as co-sharer landlords having sepa- 
rate realisation of rent in respect of their 
share were entitled to realise their share 
of rent separately. But such an arrange- 
ment. expressed or implied, merely affects 
the right to sue separately and in no other 
respect modifies the terms of the holding 
and the right to bring the. tenure to sale 
for arrears of rent remains intact [see the 
case of Promada Nath Roy v. Ramani 
Kant Roy (2)|. It may be said that in 
this view, a purchaser of a'share of a hold- 
ing at the instance of some of the co- 
sharer landlords, can be deprived of his 
right by the other co-sharer landlords 
bringing a suit for arrears of the entire 
rent on behalf of all the landlords. But 
on the other hand, if the contenilion of 
the Itespondent is correct, it would be 
open to one of the co-sharer landlords, 
who might have a very small share, to sue 
a tenant, sell a small share of the holding 
and by recognising the purchaser, deprive 
the entire body of landlords from putting 
the enture holding to sale for the entire 
rent. We think that in the absence of 
any sub-division of the holding with the 
consent of all the landlords, the right of 
the entire body of landlords to put up the 
entire holding to sale was not affected by 

(2) 1. L. P. ^ Oal. aSI at pp. 244, 846: a. o. 

18 0. W. E. 249 (P. C.I (1907). 


the purchase made by the Defendant 
No. 25 at the sale held in execution of the 
decree obtained by Defendants Nos. 15 
and 16. 

The lower Appellate Court was of opi- 
nion that the plaint was not in proper 
form, and that under sec. 148A the land- 
lords who brought the suit for rent ought 
to have proceeded with their share only 
of the rent. Sec. 148A, however, is only 
an enabling section. A co-sharer landlord 
is given the right to proceed with the suit 
for his share only of the rent where he 
is unable to ascertain whether any amount 
is due to the other co-sharers. A co- 
sharer landlord has a right to claim the 
whole rent on behalf of the entire body 
of landlords as laid down in the case of 
Promada Nath Roy v. Ramani Kant Roy 
(2), and it is only in a case so framed that 
the decree has the effect of a rent decree. 
The right is recognised in sec. 158 (B>, 
sub-sec. 1, cl. (Hi) of the Bengal Tenancy 
Act. We do not think, therefore, that 
there is any force in this objection. 

It is contended by the learned Pleader 
for the Bespondent that the decree was 
bad inasmuch as it was not in favour of 
the landlords who were not the Plaintiffs 
in the rent suit, but were made pro formd 
Defendants to the suit. But although 
that is so, the decree declares the share of 
each of the co-sharer landlords and the 
rent due to each of them. It is to be ob- 
served that sec. 158B, sub-sec. 2, clearly 
lays down that when one or more co- 
sharer landlords having obtained a decree 
in a suit framed under sub-sec. (1) or 
under sec. 148A applies or apply for the 
execution of the decree by the sale of the 
tenure or holding, the Court shall, before 
proceeding to sell the tenure or bolding, 
give notice of the application to the other 
co-sharers : and it may ’also be pointed 

(2) I. li. B. 86 OaL 881 1 a. o. 12 a W, N. 248 
(P. 0.) (1907). 
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out that the proviso to sec. 109 of the 
Bengal Tenancy Act which deals with the 
question of disposal of proceeds of a sale 
hclil under Chap. XIV, lays down that 
where a tenure or holding has been sold 
in execution of a decree obtained by one 
or more of the co-sharer landlords iu a 
suit framed under sec. 148A or sub-sec. 
1 of sec. 158B, payment of the amount due 
under such decree shall notwithstanding 
anything contained in cl. (6), be made 
to the decree-holder and to the other co- 
sharer landlords in proportion to the 
amount found to be due to each. 

We do not think, therefore, that the 
sale was bad by reason of the form of the 
decree. 

The learned Pleader for the Respon- 
dents also contended that the claim in- 
cluded arrears, a portion of which was 
sued for previously in the suit brought by 
Defendants Nos. 15 and 16. It was 
pointed out that the suit brought by them 
was for recovery of arrears for 1314 to 
1317 and that the suit for the entire rent 
brought by the other landlords was for 
the period 1316 to 1319, so that the arrears 
of 1316 to 1317 (tlie subject-matter of 
both the suits), were twice sued for. But 
no objection appears to lia\e been raised 
m the ^rent suit to that portion of the 
claim. The I defendant No. 25 no doubt, 
Vi'as not made a party to the suit, but the 
oi'iginal tenant was there ; 8 annas share 
%vas left in him, and the mere fact that 
something was claimed that was not pro- 
perly due' Would not make the decree any 
the less at i-ent-decrec [see ilie case of 
Jaguii Pr&sad v. Postin Suhoo (3)']. 

• • We may add that tlie question of fraud 
■Was' raised- in' the first Court and was 
■ipnnd against the Defendants; aJid that 
■tbd point was not. pressed in the lower 
'CJonrt.. 

.i;.;Ppr. a.ll these reasons, the decree of the 
(S) 8 C. W, N. 1T2 (1803'. ' 


WEBXIjV NOTJSS. .Voli. Xivi. 

Bibejs. 

lower Appellate Court is set aside and that 
of the Court of first instance restored with 
costs, 

J- N. R. Appeal decreed. 

PRIVY COUNCIL 
[Atfeal fbom Madbas.] 

Viscount Cate. 

Lobp Sbaw. 

Lokd Phillimobb. Cppbnhbim and 

Sib John Edge. Compani, Appellants, 

Mb. Aubbb Ali. 

1922 I Hajbb Mabombd 

Hanbep Sahib, 

17, February. deceasad, 

Judgment, RespondeBt. 

7, March. 

Contract to huy yoocU^ between London and 
Madrae merchants-- Stipulation for arbitration in 
London^ Award made in London— Suit on award 
—Defence that arbitrator Jiad given no opptyrtunity 
to Defendant to be Ivsard^ if may he taken in the 
suit— English Arbitration Act, 1880 — Supreme 
Court Itules, <>r„ Olf, r, I i^Irregtdgrity not goifig 
to the root and not apparent on the face of award. 

In a confract io purchase sheepskin of 
d specified qiiatity by a merchant carrying 
on hufiincss in London from a merchant 
carrying on business in Madras, it was 
stipulated that any differences not amicably . 
settled was io be submitted to arbitration 
in Lond(ni in the usual leay and the award 
of su^Ji arbitral ion teas to he binding on 
both buyer and seller. The buyer having 
sued the seller in the Madras High Court 
for enforcement of an award made by an 
arbitrator in London, the seller objected 
that the award was not binding on him as 
the arbitrator had proceeded io arbitrate 
without (jioing him an opportunity to be 
heard : 

■ Held — That as the arbitration clause 
provided for an arbitration which was to 
lake place in London and in accordance 
with Knglish law and procedure, any ob- 
jection to the award on tlje ground of mis- 
conduct or irregularity had to be taken by 
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motiov to set aside or remit the aivard, 
under the English A rbii ration Act of 
1899, within the time limited by Or. b4, 
r. 14, of the linles of the Supreme Court. 
No such objection having been taken, the 
award became fully binding on both parlies 
to it, as ij it had hern incorporated in the 
contract. 

Any defence going to the root of the 
award, e.g., that the arbitrator had no 
jurisdiction or that the matter was tainted 
with fraud — could have been pleaded in the 
suit, but a defence on the ground of irre- 
gularity not appearing on the face of the 
award teas excluded by the law by which 
both parties had agreed lo be bound. 

Tiiobbubx i\ JiAnxKS (‘J) referred to. 

This was an appeal from a decree, dated 
6tli November 1018 of the Hij^h Court of 
tindicature at Madras in its Appellate 
Jurisdiction which reversed a decree, dated 
19th February 1918 of the said Hi^fh Court 
in its Ordinary Ori^dnal Civil Jurisdiclion. 

The facis may be shortly stated as 
follows ; 

By a contract dated the 23rd October 
1913 tlie Appellants houf^ht from the Ite- 
' spondents sheepskins for shipment to 
Jjondon. The arbitration clause in tJic 
said contract which is fiillv set out in the 
judgment provided infer alia i'or " arbitra- 
tion in London, in the nsutil manner.” 
On arrival in London the skins were al- 
leged to be inferior to tlie quality con- 
tracted for and a reference was made by 
the Appellants to arbitration. They 
nominated Mr. Pringle as their arbitra- 
tor. The Respondents , though receiving 
notice, failed to appoint thcii- arbitrator 
and Mr. Pringle eventually made an 
award in the Appellants' favour for 
£258-5-9. The Appellant thereupon 
issued a writ against the Respondent for 
the amount of. the award and eventually 
(2) t. R, 2 0. V. 384 (iset). 


obtained judgment in the King’s Bench 
J)ivision for a total sum of .£296-12-9 
which included interest and costs. The 
.Appellants then filed the present suit 
against the Respondent in Madras claim- 
ing alternatively the amount of the judg- 
ment, or of the award, nr of the loss sus- 
tained. 

The claim on tlie judgment was 
dismissed by the trial Judge (Coutts 
Trotter, J.), f Vide sec. 13, Civil Procedure 
Code and Keymer v. P. Visanatham 
Reddy (1)] but tlie suit was decreed for the 
amount of the award. 

On appeal the .Appellate Division of the 
High Court (Wallis, C. J., and Mapier, J.) 
reversed the judgment of the lower Court 
and the Apiiellants now’ appealed to His 
Majesty in Council. 

fTlie appeal was originally heard be- 
fore a different Board on December laC 
1921, hut was reheard on Pehruary 17th 
1922.1 

Mr. L. DeOruylhcr, K. 0. and Harold 
^^orrk•, l\. C. for the .Apiiellants. — No 
notice of liearing w'as given to the Respon- 
dent by Mr. Pringle and the question arises 
whether llioi e was misconduct on the part 
of the arbitrator, and whether that is to 
he determined by English or by Indian 
Jjaw. The contract was made in 
England, was to be performed in England 
ami the parties must have intended Rnfe- 
lish 1 jaw. to apply. Their rights must be 
regulated accoialing to the intention of 
the parties as appeals from the contract. 
Hamlyn v. Talishcr Distillerij (3). The 
obvious intention here was tor English 
Law to apply in all proceedings, including 
proceedings to sot aside the award. No 
proceedings for that purpose were taken 
within the time fi.xcd by Or. 04, r. l.i,.rtt' 
the Rules of the Supreme Court, England. 

(1) L. B. 44 I. A. 6 : c. I. L. B. 48 Had, 
U2; 21 0. W. N. 358 (1916)!. 
r.,,R. 118941 A C. 202." 
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In English Law the award being “ cx 
jade" correct misconduct by an .->,rbitra- 
tor does not make the award absolutely 
invalid. Bache v. Billingham (4). The 
Indian Law is found in : — Bindessuri 
Pershad Singh v. Janki Pcrshad Singh 
(5), Surjan Root v. Bhikari Raot (6) and 
Ghellabhai Atmaram v. Nandu Bhai (7). 
This deals with Indian arbitrations only 
and has no bearing on a contract such as 
the one now before the Board. No Court 
in India has jurisdiction to set aside this 
award because no Indian Court had 
jurisdiction over the subject-matter of the 
award, or over the arbikator. 

Reference was also made to ; — 

Indian Arbitration Act, TXof 1899, secs. 
11 and 14. 

Indian Civil Procedure Code Act V of 
1908, Sch. II, secs. 15 and ‘20. 

No one appeared for the Respondent. 

Their Lordships’ JcD(iMENi' was deli- 
vered by 

Viscount Cave. — This is an appeal 
from a decree of the High Court of Judi- 
cature at Madras, in the exercise of its 
Appellate jurisdiction, allowing an appeal 
from a decree made by Mr. Justice Coutts 
Trotter in the exercise of the Ordinary 
Original Civil Jurisdiction of the same 
Court. 

The Appellants are merchants carrying 
on business in London, and the original 
Respondent (who has died during the 
pendency of this appeal and is represented 
by the present Respondents) was a mei’- 
chant carrying on business in Madras. 

By a contract in writing made in 
London and dated the 23rd October 1913, 
Jihe Appellants bought from the Respon- 
dent 20,000 tanned Madras sheepskins of 

I 

(4) L. E. [1894] 1 Q B. 107 at p il3. 

(61 I. L. B. 16 Cal. 482 (1889 k 

(61 T. L. B. 21 Cal. 213 (18931. 

(7» T. I*. B. 20 Bom, 238 (1895». 


a specified quality to be shipped to the 
Appellants in London. The contract con- 
tained the following clause : — 

Any differences arising out of this 
contract, failing amicable adjustment, to be 
submitted to arbitration in London in the 
usual manner, and the award of such arbi- 
tration to he final and binding on both 
buyer and seller.” 

Certain skins were shipped to London, 
and the Appellants paid to the Respondent 
£1,495, li)3. id, in respect of these skins. 
When the skins arrived in Loudon, the 
Appellants alleged that they were of 
inferior quality and refused to accept 
delivery. They were ultimately sold, with 
the consent of the Respondent, at the 
price of £1,242 106*. Orf., thus leaving a 
deficiency of £253 56*. 4c/., which the Ap- 
pellants (leinanded from the Respondent 
and which the Respondent refused to pay. 
Thereupon the Appellants, in pursuance of 
the arbitration clause contained in the con- 
tract and of the English Arbitration Act, 
appointed Mr. R. H. Pringle as arbitrator 
on their behalf dn the difference which had 
arisen, and caused the Respondent to be 
served at Madras with a notice, dated the 
3rd February 1910, whereby they inform- 
ed him of the appointment of Mr. Priniiie 
and required him, within seven days from 
the service of the notice, to name to the 
Appellants or their agents in Madras an 
arbitrator to act on their behalf in London 
in the matter of the difference which had 
arisen, the notice stating that otherwise 
the difference would stand referred to Mr. 
Pringle alone as sole arbitrator. The Re- 
spondent refused to appoint an arbitrator 
to act on his behalf or to take part in 
the arbitration ; and thereupon Mr. 
Pringle, at the request of the Appellants, 
proceeded with the arbitration. He gave 
no opportunity to either party to appear 
and give evidence before him, but, having 
read the contract and coi'respondence and 
inspected the skins, he made his award in 



roi.. XXVI.1 


THE CALCUTTA WEEKLX NOTES. 


C45 


L. Oppenheim and Company c. Hajee Mahomed Haneep Sahib. 


writing, dated the 11th July 1916, and 
thereby awarded that the Respondent 
should pay to the Appellants the sum of 
£258 5s : 9d., with interest and costs. 

On the 15th July 1916, the Appellants 
brought an action in the King’s Bench 
Division of the High Court of Justice in 
England for the amount payable under 
the award, and, the writ of summons 
having been served by leave upon the Re- 
spondent at Madras and no appearan<;e 
having been entered, the Appellants, on 
the 28th November 1916, recovered judg- 
ment against the Respondent for the sum 
of T286 2s. 9d., being the amount of the 
auard with some interest and costs. 

The Appellants then brought the suit 
out of which this appeal arises against ii-e 
Respondent in the High Court of Judi- 
cature at Madras, claiming the sum of 
£286 2s. 9d. due under the judgment of 
the King’s Bench Division, or in the 
alternative £263 10s. Od. being the .•’muunt 
of the award and costs, with interest, or 
as a further alternative £253 5s. id., being 
the loss on the contract. The Respondent 
pleaded (among other picas which arc not 
now material) that the judgment of the 
High Court of Justice in London was not 
binding upon him, as it was not given on 
the merits, that the claim under the con- 
tract was barred by limitation, and as to 
the award, that it was not binding upon 
him as no notice was given to him by the 
arbitrator that he was proceeding to arbi- 
trate. 

The suit was heard by Mr. Justice 
Coutts Trotter, who held that, having re- 
gard to the decision of this Board in 
Keymer v. Iteddy (1), the action upon the 
judgment could not be maintained, as the 
judgment had been entered in default of 
appearance and the action had not been 
tried upon its merits, and that the claim 

. ( 1 ) L. B. 4a I. A. 6i B. 0 . I. L.* B. 40 Mad. 
mi SI O.W. HI 368119161. 


under the contract was statute-barred. 
This part of the judgment has not been 
challenged and need not be further refer- 
red to. With regard to the award, the 
learned Judge in a lucid judgment held 
that the plea of want of notice could not 
be raised by defence in the suit. After 
observing that the grievance of the Re- 
spondent was more imaginary than real, 
the award having been made by a commer- 
cial man who took the commercial docu- 
ments with which he was familiar and 
saw the goods and gave his opinion on the 
spot, he added that if the objection could 
have been raised in the proceedings he 
would have felt constrained to give effect 
to it. But he referred lo Thorbuni v. 
Barnes (2) as a complete authority for the 
proposition that according to the English 
law any objection relating to an inegularily 
in bringing an award into existence must 
bo taken by motion under the Arbitration 
Act, 1889, to set aside or remit the award, 
and if not so taken could not be raised by 
way of defence to an action on tlie award. 
He therefore held that the defence that 
the award was tainted with irregularity by 
the fact that the Respondent had not had 
an opportunity of being present at the 
arbitration, was not open to him in the 
suit. An application having been made 
by Counsel for the Respondent to treat the 
written statement as an application to the 
Court at Madras to set aside the award, 
the learned Judge held that he bad no 
jurisdiction to entertain such an applica- 
tion. adding : — 

“ How a judge in Madras is supposed to 
have jurisdiction to upset an award made 
by an arbitrator in London passes my 
comprehension, and it is perfectly clear 
that the Court which is given jurisdiction 
by the English Act is the English Court.” 

He added that even if he hud bad juris- 
(8) L.B.2 0.F.384(1867). 
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Hiclioti III' woiilil till VI? doclined to cxerciso 
it. 

,\^fiiiimt tliis jiulfiinent an ap|K'al was 
Ill-ought and was allowed by tin* .\ppclliil*! 
Uivision, t.hc lourncd .luclyos ol that J^ivi- 
sion liolding that tlic rule in Thorburn v. 
liarnrs (2) did not apply in India. Thor*?- 
npon the present appeal wa.s hrouglit. 

In their Lordships' opinion ilr. .)u.slic< 
('mitts Trotter came to the rig decision 
and this appeal should succeed. I'hc con- 
tract of the Gdi-d Oetober I Old was made 
and was to bo performed in Kngland ; am 
the arbitration clause provided lor an arbi- 
tration which was to lake place in Lomlon 
and in accordance witli V’nglish law and 
procedure, tinder that law, -by which 
lioth parties agreed to he hound, any objec- 
tion to an award on tlie ground of miscon- 
duct or irre.gnUuity on the part of th(> 
arbitrator must be taken by motion to set 
aside or remit the award, and if not so 
‘taken cannot be pleadi'd in answer to an 
action on tin? award. In the present case 
no such motion was made within the time 
limited by Or. til , r. M, of the llulos of the 
Supreme (’mirt, Plngland, or at all. ami 
accordingly the award became ai^ full.' 
binding on both parties as il it bad been 
incorporated in the contract. No donbt 
any defence going to the root of tlie award 
— fof instance., that the. arbiti-utor had no 
jurisdiction or that the matti'r wa.s tainted 
with frand—eonld have been I'leaded in 
the. suit ; hnt a defence on the, ground of 
irregularity not appearing on tlie face of 
the award was excluded by the law by 
which both parties had agreed to bp hound. 

On. this view of the case the Indian law 
as to arbitration is irrelevant, and tlicir 
Lordships accordingly express no opinion 
on the question whether if the arbitration 
bad taken place* in India the defence on 
the ground of irregularity could have been 
pleaded. It is plain (hat the Indian Court 
(8) T.. «.'2C' P. 384'(lfi0'?l. 


could not set aside an English award on 
tlijit ground, 

Tn order to prevent niiscfonception it ap- 
pears desirable io add that it was not 
])leaded or contended at any stage of the 
])roecedings that the award had merged in 
the Kngllsh judgin<*nt, and accordingly 
their Lordships do not deal with that point. 

the above leasons their Lordships 
will hunihly advise His Majesty that this 
appeal sliould be allowed and that the 
order of Justice Toutts 1'rotter should 
bo restored, tbo I'espondents to pay the 
costs in both ('oiirts in India and the costs 
r this appeal. 

Solicitors: .\frssrs. Wasirjj d'- {'o. for the 
Appellants. 

(L J). .^r 

PBIVY COUNCIU 

[ApPEAts FROM Madras.] 

] T.R. Venkata 

Lord Bogkmastbr. | Row alia$ 

Sir John Kdoit. Ganesha Row, 

Mr. Ameer Au.* since deceased 

Sir Lawrence Jenkins, (now represented 
1921,^ by T. V. Narayarm 

Hoard, 7 and Row), Appellant, 

8, November. r. 

Judgment, T. V. Toljaram 

8, November. Row and ors., 

Respondents. 

Hindu law—Miiak'shara joint faraili/-^ heather 
gicing up decree on behalf of self and minor son 
Decree^ found not binding on minor son^ if hound 
father's undivided share Power of father to dis^ 
pcse of joint property. 

It, the managing member of a joint 
Hindu family, for himself and as guardian 
of his minor son (1, after obtaining a 
decree for money against T, by compro- 
mise surrendered all his rights and those 
of (i\ Ibe consideration mentioned being 
that T would not prosecute an appeal he 
had preferred against thAt decree. Two 
more sons were born to /? subsequently to 
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V. R. Venkata Row alias G\sh]Hii\ How 

the compromise, (i on attaining majoritu 
having sued to set aside the comproniifi(\ 
it was held that the rompromisc did not 
bind G : 

Held — That as the decree teas a portion 
of the joint famiU/ proper! g, li could 
deal with it onhj with the consott of G 
or as manager for a justifi/ing necessity: 
and therefore the cunipromise failed as a 
whole and did not bind ccen the then 
existing share of H in the undivided pro- 
pertij. 

That the compromise having been set 
aside T teas entitled to proceed icith his 
appeal. 

These are tliree consul idatod a])peals 
from one principal jiulgineni and three 
decrees, dated the 30tli Augusi Itllfi of 
the High Coui’i of Judicature at Madras, 
which affirmed a judgment and decree, 
dated the "24 ih March 1910 ol the same 
High Court in its Ordinary Original Civil 
Jurisdiction. 

In 1897 under a decree for partition of 
family property being the de<*.rce passed in 
Civil Suit Ko. 20G of 18S(5, Tiiljaram 
Bow (the Defendant-Respondent, and 
Cross- Appellant) was liable to his brother 
Rajaram Row and the son 'of the latter 
(viz.r Venkata Row alias (Janesha Row) 
in a sum of Rs. 80.000 and cross-appeals 
were pending against that decree. 

In November 1897, Itajarain Row who 
w'as the guardian ad litem of bis son, with- 
out the sanction of the Court entered into 
a compromise in ])nrsuance oi which he 
entered up satisfaction of the amonut due 
under the decree, and ^rnljurain ^\ithdrew 
his appeal. 

On attaining majority Venkata Row. 
the Appellant, repudiated the compromise 
and brought the presgnt Suit No. 191- of 
1906 against his father Rajaram Row and 
his uncle Tuljaram Jiow praying fur a 
decree for the §aid sum of Jls. 8G,0(X) and 
interest amounting in all to Us. 1,00,000. 


V. T. \'. 'rri..TAUAM Jlow. 

That suit was dismissed by the lower 
(■ourts hut by an order in Council, dated 
the 711i March 1913 that dismissal was 
set aside : the I^ords of the Judicial Com- 
mittee holding that the said compromise 
was not binding on the Plaintiff and re- 
mitting the case to the Higl) Court of 
Madras for the determination of Lssues 
Nos. () and 7 which were : — (0), Js the 
JMaintiff entitled to recover in aiiv event 
more than a moiety of the amount sued 
for? And (7), Is the Plaintiff entitled to 
charge interest, and if so, at what rate? 

The full history of the case and the 
earlier judgment of the Board will be found 
reported in 17 Calcutta Weekly Notes, 765. 

The order in Coiineil made in pursuance 
of tixat judgment contained Ijio following 
ternxs : — 

(1 ) Tliat this appeal ought to he allowed ; 
the de(*rees of the High Court of Judica- 
ture at Sfadras, dated respectively the 2nd 
day of Sopfember 1908 and tlie 28th du\ 
of September 1909 set aside : 01) that in 
lien thereof it ought to he declared that an 
agreement of compromise, dated the 21st 
day of November 1897 and the satisfaction 
entered tliereimder are not binding on the 
Appellant and that he ought lo he reinitP-d 
to his original rights under the decjee.s in 
Ihe Suit No. 2G6 of 186G on the |ile of 
said High (■oiirt ; (3) that tlie suit out of 
which this appeal arises ought lo be ie- 
milted to the said High Court in erder 
that the ’other questions arising betneen 
tlie parties and covered l)y Issues Nos. G 
and 7 may ho disposed of : and (1) thart the 
costs of the .\ppcllant of the appeal lo the 
said High Court in its Appellate Jiuisdic- 
tion ought to he |i*aul by the Respondent 
T. V. Tnljarain Row and that the costs 
irjcnrreci in the said High Court; at the 
trial of the suit and those of tlie further 
proceedings which arc he taken there 
ought to abide the result, of those pni- 
ceedings. 
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In 1906 Rajaram Rpw had only one 
son : two more sons were born to his wife, 
viz., Ramchandra Row and Krishna Row, 
and they were made parties to the suit on 
remand before the High Court (Wallis, 
J.) who held that Venkata and his two 
brothers were together entitled to share 
in a moiety of the fund in dispute. 
Against this judgment cross-appeals were 
filed by Venkata and Tuljaram Row which 
were heard by the Officiating C. J., Abdur 
Rahim, and Seshagiri Ayyar, J. The 
learned Judges held that the declaration 
by the Judicial Committee in favour of 
Venkata “ was made not to him indivi- 
duallv but as representing the undivided 
members of the family,” and that the com- 
promise should as far as Rajaram was con- 
cerned be regarded as an alienation by him 
of his then existing share. 

From the decrees of the High Court the 
present appeals were brought to His 
Alajesty in Council. 

Messrs. DeGruyther, K. C. and Ken- 
worthy Brown for the Appellant, Venkata 
alias Ganesha Row. — The compromise is 
not an alienation of his own rights by 
Rajaram. It was on behalf of the whole 
family that Rajaram was relinquishing the 
family rights. Once that compromise is 
sot asid^ Rajaram’s rights revive as an 
ordinary member of the family. Ven- 
kiita’s suit is on behalf of the family. 

As regards the after-born sons they can- 
not share in the moiety, decreed to Ven- 
kata. Rajaram’s alienation operated as a 
severance and the amount decreed to Ven- 
kata operates as his self acquired property. 

Reference was made to the following 
cases : — Jtam Chunder Butt v. Vhunder 
Civmar Mundul (1), Naro Gopal v. Para- 
gawta (2), Soundararajan v. Arunachalam 

(1) 13 M. I. A. 181 at p. 198(1880). 

(2) I. li. S. 41 Bom. 847 (1916). 


Chetty (3) and Baboo Hurdi Narain v. 
Ruder Perhash (4). 

Messrs. Murray, K. C. (Solicitor-Gene- 
ral for Scotland) and Ingram for the Re- 
spondents Nos. 1 and 2. — The compromise 
W'as a complete compromise between Tulja- 
ram and all the members of the family so 
that each individual’s claims became 
barred. 

Venkata being a minor the Board have 
held that his claim could not be baired, 
but the compromi.«!3 holds good against all 
other members of the family including the 
unborn sons. 

Tuljaram has elected to stand bv the 
terms of the compromise with everyone 
except Venkata. 

Raiaram’s compromise bound the un- 
born sons also and they had no interest 
in the decree because Rajaram had no in- 
terest at the date of their birth. 

Venkata’s rights lapsed at his death and 
his son can take nothing except as a 
parcener. 

Padarath Singh v. Raja Ram (5) and 
Muhammad Huiain v. Khushalo (6). 

In any event Venkata can only get 
the property subject to the equities on it 
in favour of Tuljaram. 

Messrs. Upjohn, K. C. and Dub4 for the 
Respondents Nos. 3 and 4. — The Board 
have only found that the compromise is 
not binding on Venkata. 

Tuljaram elected to be free from the 
compromise and to prosecute his appeal. 
The compromise has therefore gone 
altogether. If you held it as still valid as 
against .Rajaram, it is bound to affect Ven- 
kata indirectly. Once you say definitely 
that one party to the compromise is not 
bound the compromise must be void ab 
initio. , 

18 ) T. L. U. 39 MaA. 169 p. ISO (1916). 

(4) L, R. It I. A. 26i •. 0, I. L. B. 10 CU. 

826(1883). 

(6i T. li. R. 4 All. 286 (18«3). 

(6) I. L. B. 0 AU. 181 (F. B.) (1888). 
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The suggestion that Rajaram as Icarta 
made a disposition of family property 
which bound all except one member is 
contrary to the whole idea of ihe Hindu 
family. 

Rajaram did not profess to act as mana- 
ger. so that his act (bound neither Venkata 
nor future members of the family, but only 
himself. In any event it was an impro- 
vident act and not for the benefit of the 
family. 

Mayne’s Hindu Law, para. 341. 

The argument that Rajaram'a alienation 
operated as an immediate severance is 
tantamount to arguing that Venkata is 
bound by the compromise. 


Their Lordshtps* Judgment was deli- 
vered (by 

Lord Buckmaster.— The real question 
for determination on these appeals is as 
to the effect of a compromise* entered into 
on the 21st November 1897, between 
Rajaram Row, purporting to act both for 
himself and as guardian of his minor son 
Venkata Row, and Tuljaram Row. The 
compromise related to certain claims then 
existing between Rajaram Row and his 
son, as constituting a joint Hindu family, 
against Tuljaram Row, and it arose in 
this manner. Originally Venkata Row, 
together with his four sons, Bamcbandra 
Row, Luchmand Row, Rajaram Row, and 
Tuljaram Row, formed a joint Hindu 
family, governed by the Mitakshara law. 
Venkata Row died in 1871, survived by 
bis sons, and in 1881 the joint family was 
dissolved, and a division of the joint estate 
took place, leaving the great part of it in 
the hands and under the control of Tulja- 
ram Row, who was the manager of the 
family. In 1886 a suit was brought by 
Atmarom, the son of Luchmand, against 
Tuljaram Row, for the purpose of ascer- 
taining the extent ^of the family assets re- 
|iaining in bis hands, for the necessary 


accounts, partition, and other relief, and 
to this suit all the members of the family 
were parties. Two orders were made in 
that suit, one on the 21st October 1890, 
and the other on the 17th August 1897, 
and by these orders Tuljaram Row was 
decreed as liable to pay to Rajaram Row 
and his branch of the family certain sums 
of rupees. The compromise to which re- 
ference has been made was a compromise 
of the rights possessed by Rajai’nm Row 
and his son under these decrees. 

The compromise was a very simple 
matter. Tt consisted in releasing Tnlja- 
ram Row from all liability io make the 
payments which he had been ordered by 
the High Court to make, payments which 
were on the face of them considerable in 
extent ; and the only consideration men- 
tioned was that Tuljaram would agree not 
to prosecute an appeal which lie then had 
on foot against these, ordoi’s. Tn other 
words, Rajaram Row, acling in his own 
interest and on behalf of his infant son, 
gave up and surrendered, without any fiii*- 
ther struggle, all the rights to whicli he. 
was then entitled, together with his son, 
in the decrees of October 1890, and August 
1897. 

It is not surprising in these circum- 
stances that on Venkata Row attaining his 
majority in 1906 he should have taken 
steps to challenge the validity of this com- 
promise. A suit was accordingly institu- 
ted by him under the name of Ganesha 
Row against Tuljaram and Rajaram Row 
seeking to recover the monies mentioned 
in the decrees as “ the undivided son ” of 
liajaram Row. He failed both before the 
Judge of first instance and in the Court 
of Appeal. The matter then came before 
the Judicial Committee, and on 7th March 
1913, it was decided that tl^e compromise 
did not bind, and could not bind, the in- 
fant, who ought to be remitted to his 
original rights, under the- decrees in the 

82 
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siiitti referred 1o, and tlie ease was re-^ 
niitted lo deal with the remaining issues 
fm Ihis footing. 

Two further sons were l)orn to Rajaram 
Row before Ihe case came on for liearing 
on remand, and as they were also members 
of the joint family with their father and 
the .Plaintiff, they were added as Defen- 
dants and are the third and fourth Re- 
spondents on these appeals. On behalf of 
ihe Plaintiff it was argued that the com- 
promise became wholly ineffectual by 
virtue of the order, as the family had 
never been divided, that consequently the 
new members of the family were entitled 
to their share and their rights could noi be 
established if the compromise remained. 

Wallis, J., before whom the remitted 
issues wore tried, decided fhat Oauesha 
could only be entitled to a half-share, but 
as the further members of the family 
had come into existence, namely, two 
further sons of Raja nun, he direct- 
ed that they should h(^ added as De- 
fendants, and on this being done ho 
decreed that Oanesha. jnid his two 
brothers were together entitled to a half- 
share of the monies with interest, in other 
words, he gave Ganesha one-sixth of the 
whole. The judgment also dealt with 
other matters no longer material, and it 
gave rise to as many as four appeals, of 
which it is only necessary to consider that 
of Ganesha, whoso representatives arc the 
present Appellants. His appeal failed be- 
cause the High (‘ourt rogartlod the order of 
the Privy Council as rendering the com- 
promise binding on Rajaram Row’s then 
existing share, but, in fact, the order only 
declared the compromise was not binding 
on Ganesha Row, who was remitted to all 
his original rights under tlu' compromised 
suits. 

The Appellants urge that in the events 
that have happened this entitles the whole 
family to share in the whole fund, as otber- 


p, T. V. TunJARAM Row. 

wise the rights of the Appellants would 
have been seriously curtailed by the order 
which intended that they should be pre- 
served. 

Their Lordships think that this argu- 
ment is well founded. The agreement of 
the 21st November 1897, did not purport 
to be a release of individual rights or shares 
in the fund at all ; it did not purport to 
e fleet any division of the joint family estate 
that then existed between Rajaram and his 
son in the subject-matter of these decrees. 
On the contrary, what it purported to do 
was to release the whole of the debts that 
were then owing to the joint family, in 
consideration of Tuljaram not prosecuting 
his appeals. 

Xow it has been held by this Board that 
that attempted arrangement failed so far 
a.s the infant was concerned : and, if il 
failed so far as the infant was concerned . 
their Lordsliips think that in the events 
that have happened it must also be re- 
garded as failing wholly to convey any of 
the joint estate at all. They have arrived 
at that conclusion for tliese reasons. Raja- 
ram Row, unless he was attempting to 
divide tlie joint family, could only deal 
with this property with the consent of his 
son or in his capacity as manager of the 
ost^ate. Tn his capacity as manager of the 
estate he was only able to deal with it for 
certain limited purposes, and none of 
those onrposes are, or can be, suggested 
as the consideration why these consider- 
{Mv sums were released. It follows, 
therefore, that the attempt to alienate or 
hn oKs'ise from the estate these substantial 
]»orUons of the joint family property failed , 
and that there was no efficacy given to the 
arrangement that was then contemplated. 

Their Tjordships have expressly stated 
that this is their view of this agreement 
in tlie events that happened. It might 
possibly liave been that different circum- 
stances would have arisen if Venkata Row, 



651 


VoL. XXVI.1 THE OmJUTTA WEEKLY NOTBB. 


T. R. Venkata Row alias Ganbsha Row v. T. V. Tcuabam Row. 


the son, bad predeceased bis father, and 
there had been no fui^ther members 
of the joint Hindu family. In that 
case it is possible that the arrange- 
ment would have been one which 
Bajaram Row would have been un- 
able to dispute; but those are nut the 
circumstances that exist at the present 
time. At the present time the joint family 
continues ; the joint family finds that this 
is a portion of the joint family estate which 
has been improperly alienated, and which 
they are entitled to recover. It, of course, 
follows equally upon that that Tuljaram 
Row will be entitled to prosecute his ap- 
peals, and their Lordships are a little 
astonished to find that, although liberty 
has been given to him to proceed, an order 
has been made which has restrained (he 
prosecution of these appeals until after the 
hearing of these appeals by this Board. 
Were this matter ordinary English litiga- 
tion, of course no tribunal here would 
consider hypothetical rights, the exact 
character and extent of which could only 
be ascertained after the hearing of other 
pending litigation; but unwillingness to 
let litigants, who have enlrnstcd I heir dis- 
putes to the Board for determinat ion , from 


form part of the joint family estate which 
was constituted on the 2l8t November 
1897, by Rajaram Row and his son Ven- 
kata Row. If on the other hand, that 
family has, as is stated, been dissolved, the 
declaration will be that the shares in the 
monies are to be fixed as at the da<e o!' its 
dissolution. As regards the cr..8S'appeal, 
the Cross-Appellants are entitled to have 
the case remitted to the High Court to hear 
the appeal 0. S. A. No. 4 of 1697, and to 
issue a revised decree in O. S. No. 266 of 
1886, finally determining the sum, if any, 
that is due. 

As regards the costs, the Respondent, 
Tuljaram Row, must pay one set between 
the Appellants and the Respondents, 
Ramchandra Row and Radba Bai, 

Solicitor : Mr. Doiujlas Grant for 
Venkata Row. 

Solicitor : Mr. IK Graham Pole for 
Tnljaram Row. 

Solicitor : Mr. II. 6'. L. Polak for Eaui- 
chandi’a Row. 

(1. D. M. 

[CIVIL APPELLATE JORISDICTION.l 

Privy Codncil Aptlioation 
No. 20 OJr 1921. 


a place so far distant as India, be dis- 
appointed in receiving judgment, has led 
their Lordships to disregard the ordinary 
roles that are followed in these matters, 
and to hear the appeal, notwithstanding 
the fact that it is impossible to kno^^ the 
exact amount upon which they will 
operate. 

In the result their Lordships will Iramblv 
advise His Majesty that the decrees of the 
High Court ought to be set aside and that 
it ought to be dedared that whatever sums 
may ultimately be recovered iu respect of 
the monies that were ordered to be paid 
by the decrees of the 21st October 1896, 


Sanderson, C. J. 
Richardson, J. 
1922, 

27, March. 


Nauendbabala Dasi, 
Applicant,* 

V. 

Dinanath Mahisu, * 
Respondent. 


Civil Procedure Code (Act V of 1908), tee, 110 — 


Petitimier if hut Co show thaJt any tubataaUud ques- 
tion, of laV) i' involved, where though the Bigk 
Cowrtfs decree purported to diemiss the appeal, it yes 
tvbftwUially overrided the deeition of the low&r 


Court. 


In a certain suit the lower Court held 
amongst other things that in view of the 
frame of the suit it was not open to it to 
direct a conveyaiwe to the^Plaintiffs of the 


and the 17th August 1897, referred to in mortgaged properties. On . appeal, the 


the agreement oi the 2lBt November 1897, High Court dismissed the Plaintive’ appeal 
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with costs and affirmed the decree of the 
lower Court with one vaiiation, namely — 
" that the decree as also the mortgaged 
properties will be included in the convey- 
ance to the Plaintiffs 

Held — That though the decree of the 
High Court purported to dismiss the ap- 
peal with costs, it was impossible to hold 
that it affirmed the decision of the Court 
below. Therefore it was not neeessgry for 
th, Petitioner to show that any substantial 
question of taw was involved in the appeal 
to His Majesty. 

This was an application filed on the Ist 
August 1921 for leave to appeal to His 
Majesty in Council agaitist the judgment 
of this Court, dated the 20th May 1921 
delivered by Mookerjee and lluckland, JJ., 
in Begular Appeal ^o. 2-19 of 1919.* 

The facts of the case will sufficiently a])- 
peai' from the judgment. 

Babu Paiiohanoii Ghosh for the Peti- 
tioner. 

Babu Brojo Lai Chuckcrbulty for the 
Opposite Party. 

The JcmiMiiNT OF TUE CotJBT was as 
follows : — 

Sandebsok, C. J. — This is an applica- 
tiou for leave to appeal to His Majesty in 
(.'onneit hy Sriniati Nagendrabala Dasi 
and !Nobo Kumar Hazra against the judg- 
“ment of this Court dated the 20th May 
1921, and the first question which we have 
to decide is whether the decree of the High 
Court is one which affirmed the decree of 
the Court immediately below. 

The position is somewhat curious, be- 
cause the Plaintiffs w'ere the Appellants 
although the Petitioners now before us had 
put in cross-objections, and the Plaintiffs’ 
appeal was dismissed with costs, yet the 
decree of the barued Subordinate Judge 
was affirmed with one variation, namely : 

• 8itico roporl^id iu C. L. J. 882. 


— “ That the decree as also the mortgaged 
properties, purchased by the assignee in 
execution, will be included in the convey- 
ance and the Plaintiffs will be allowed two 
months from the date of the decree of this 
Court to deposit the amount mentioned in 
the judgment of the Subordinate Judge.” 
The decree made by the first Court was 
to this effect, that the suit be decreed and 
that the Defendants Nos. 1 and 2 do assign 
the decree in favour of the Plaintiffs on 
the latter depositing Bs. 13,750 and so on. 
As already pointed out this Court varied 
that decree by directing that the Plaintiffs 
were entitled not only to an assignment 
of the decree but also to a conveyance of 
the mortgaged property purchased by them 
in execution. The learned Judges of this 
Court stated in an earlier part of tlieir 
judgment as follows : “It was apparently 
overlooked that, during the pendency of 
the suit, the 'decree had already been ex- 
ecuted and the hypothecated properties 
purchased by the assignees of the decree. 
With e\erv respect to the learned Ju<lges 
it appears to me that this was not quite 
a correct statement of tlie position as re- 
gards the Court of first instance, because 
on reading the judgment of the learned 
Subordinate Judge it seems to me that 
the learned Subordinate Judge had not 
overffioked but had drawn attention to the 
above-mentioned fact, and had come to the 
conclusion that having regard to the way 
in which the suit was framed, it was not 
open to him to declare that the Plaintiffs 
were entitled to the conveyance of the pro- 
perty purchased by the assignee of the 
decree. The passage in the judgment is 
at p. ISO of the paper-book and is as 
follows ; “ The Plaintiffs have not added 

any j)raycr for reconveyance of their mort- 
gaged jiroperties to them. Still, however, 
money is due to the decree in question and 
the Plaintiff's may on that account as well 
pray for an assignment of the decree in 
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their favour. What the effect of such a 
decree will be on the lauds tiuis sold in 
execution of the mortgage decree in ques- 
tion is a different question with whicli 
the Court has nothing to do in the present 
suit as framed.” I read the judgment of 
the learned Subordinate Judge to mean 
that in the suit, as framed, it was uot open 
to him to direct a conveyance to the 
riaintiffs of the mortgaged properties. If 
that be so, then it seems to me that the 
judgment of the High Court was one which 
overruled that decision, because the learned 
Judges came to the conclusion that in that 
suit as framed, it was open to the learned 
Subordinate Judge to direct a conveyance 
of the mortgaged property to the Plaintiffs 
and inasmuch as they directed hy their 
judgment that the mortgaged properties 
should be included in the conseyance under 
these circumstances, it seems to me that it 
is impossible for us to hold that the decree 
of the High Court affirmed the decision of 
the Court below. 

'J’he result is that it is^not necessary for 
the I’etitioner to show that any substantial 
question of law is involved, and the only 
other question which we have to consider 
is the question of value ; upon the appeal 
to the Judicial Committee of the Privy 
(.'ouncil tile Petitioners have a right to ap- 
peal against the whole decree of this Court, 
and it cannot be disputed that the subject- 
matter of the suit as well as the subject- 
matter of the appeal is of the value of more 
than rupees ten thousand. Consequently 
in my judgment a certificate should be 
granted. 

Richardson, J. — I agree. 

J. N. B. Leave granted. 


[INSOLVENCY JUBISDICTION.] 


Rankin, J. 

' 1921, 

6, December. 


* 


Re Abohibald 
Gilchbist Fbaoi. 


Insclv&m^^Preddency Towns Insolvency Act 
(III of 1909), secs. 70, SS^Sejparate creditors--^ 
Misfeasance, neglect or omission — Distribution of 
assets^Notice of claim not disposed of-^Fersmidl 
liability of the Official AsstgneC’r-Mvthod of ascer^ 
taining his liability— Costs, 

The Official Assignee distributed the 
assets of the insolvent after deducting com- 
mission, etc., to the two scTie’duled credit' 
ors, though he had notice of claim by three 
other creditors and their claims were 
neither admitted nor rejected : 

Held — That the Official Assignee was 
personally liable for the amount of which 
the three creditors had been deprived. 

A creditor who lodges his proof in the 
statutory form is entitled that it should be 
dealt with without doing anything more. 


The facts of the case will appear froih 
the judgment. 

Mr. N. N. Sircar (with Mr. S. M. Bose) 
for the Creditors. — this case the Official 
Assignee comes under sec. 82 and is guilty 
of misfeasance, neglect or omission and is 
personally liable to compensate the credit- 
ors the loss they have suffered on account 
of the distribution of the assets bfeforc deal- 
ing with the claims of the three creditors, 
who are the applicants. The Official 
Assignee had notice of theii* claims before 
he distributed the assets. There could be 
no justification for such a conduct. 
Creditors had reason to believe that theii* 
claims were admitted. If the proof was 
not sufficient the Official Assignee ought 
to have asked for further evidence. The 
creditor had nothing further to do. More- 
over there is no such rule by which any 
time limit is imposed •within which the 
claim is to be admitted or rejected. 

Mr. A. A. Avetoom for the Official 
'AsiWnee as Assiguee of the InBolvent.— 
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The Official Assignee treated the scheduled 
creditors as the separate creditors of the in- 
solvent under sec. 70 and hence preference 
n-a,y given to them. The creditors did no- 
thing except filing their claims ; they ought 
to have taken steps to have their claims 
admitted. The Official Assignee acted 
bond fide and is not guilty of any mis- 
feasance. If the Official Assignee was not 
right in acting strictly within the provi- 
sion of the Act relating to the distribution 
of dividends, he acted in a manner analo- 
gous and suitable to the particuiai' circum- 
stances of the case. 

The Judgment ok the Court was as 
follows : — 

Pankin, J. — This is an application 
brought by three creditors against the 
Official Assignee. The insolvent, one 
Archibold Gilchrist Peace, was adjudicated 
on the 7th August 1918, and on the same 
day filed his schedule of affairs in which 
he disclosed the number of his creditors 
as two. The first creditor Bijoy Sing 
Duduria was put down as a creditor for 
Es. ,12,340-11-0, and the consideration w^as 
this : “ Lent to the insolvents late firm of 
Gilchrist Peace and Boss,” The second 
creditor is Kathleen Irene Marie Paul 
Ghose. The amount is Rs. 27,800, and 
the consideration is stated in the same 
words as in the case akeady mentioned. 
The present applicants filed their several 
proofs of debt by the 7th May 1919. 
What happened thereafter was that Mr. 
Paulkner as Official Assigner being lold by 
the insolvent that a. friend would provide 
money to enable these two creditors to be 
paid off to their satisfaction, did, ip fact, 
utilise the assets of the estate which had 
come to his hand together with a further 
sum of money obtained from the friend in 
question to pay off the two creditors after 
arranging a small abatement from these 
Qonsiderable debts. Payment was made 


about the 26th August 1919. The present 
applicants complain, first of all, that th^ir 
proofs of debt filed in May 1919 were in 
no way noticed; they were neither ad- 
mitted nor rejected nor <lealt with in any 
way. Before distributing the sum of 
about Es. 40,000 to the two scheduled 
creditors, no notices such as the statute 
requii-es before the payment of a dividend 
were issued to the public : none were issued 
to the applicants or to any one else. The 
sum obtained from the insolvent’s friend 
was sufficient not only to pay off the two 
creditors to their satisfaction, but also to 
pay a commission to the Official Assignee 
of 5 per cent, upon the full amount. Under 
these circumstances the excluded creditors 
bring this application, and they say that 
they are not only within general ju’inciples 
of law in vie^v of the fact that ]\rj’. 
Paulkner is a trustee, but that they are 
within an express provision in the Presi- 
dency Towns Insolvency Act, viz., sec. 82. 

T have to enquire, first of all, whether 
this is a case of misfeasance, neglect or 
omission within the meaning of that sec- 
tion or a case of broach of trust within any 
other principle that may be applicable. • 
quite agree that under sec. 82 this l.'ourl- 
would not hold the Official Assignee per- 
sonally liable, if, in any matter which he 
could reasonably take it upon himself to de- 
cide, he while proceeding regularly under 
the statute, made a decision on a point of 
law for which there was a reasonable case. 
At the same time this Coiu't cannot accept 
the principle that any mistake — if only it 
can be' put as a mistake in law— as such as 
to leave the person damnified without a 
remedy. I regret to say that in the first 
place I think it was in tliis case negligent 
for the Official Assignee with the insol- 
vent’s schedule before him to treat the two 
scheduled creditors as personal creditors 
or what sec. 70 calls “ separate creditors ” 
of this insolvent as distinct from joint' 
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creditors. The lanfpiage of the schedule 
itself is too {daiu for argument. It seems, 
moreover, that two suits had been brought, 
each against both Peace and Boss, in re- 
spect of these debts. In the one case they 
were described as carrying on business as 
Messrs. Gilchrist Peace and Ross : in the 
other case they were not so specifically 
'described, but were sued as for a partner^ 
ship debt as persons who had been partners 
but had dissolved partnership. In each 
case both persons were sued and judgment 
was recovered for one and the same sum 
against both. Now, the Official Assignee 
says that execution had been levied against 
some of the separate property of Mr. 
Peace. What there is, either in that fact 
or in the form of the decrees, or in the 
constitution of the suits, to warrant or 
even to assist the suggestion that these 
were not provable in Peace’s insolvency as 
being debts due in the first instance upon 
the joint estate, I am unable lo rni.kc out. 
IFowever, that was only the first step. 
Th.e second thi'ig whjeh hapixmed was 
this; (he proofs filed 7t’ "'ay 1919 

were i.'i no way ’calt vi'b imt'’ after the 
whole estate and the n on e.? co>. iug from 
the friend had been distrbn’ed. Now, 
upon that Mr. Faulkner sny.i that it is not 
for him to deal with t’ esc pr. ofs unless he 
is moved to do so by credi crs. That is 
entirelv wrong. If fiu t’ cr evirpre s. fur- 
ther vouchers, further rna'e- ta!.^ aie desir- 
ed bv the Official Assignee he can say so 
and call for such additional particulars as 
be thinks right, but a creditor who lodges 
bis proof in the statutory form is entitled 
that it' should receive attention without 
doing an 3 rtbing more. I do not find that 
in our rules in this Court there is the 
same rule as there is in England giving a 
limited time in which a proof must either 
be admitted or rejected or further parti- 
culars demanded, but there can be no doubt 
that a creditor who lodges a proof should 


have his proof dealt with upon such lodg- 
ment. In any case the Official Assignee 
had notice on the 7th May that certain 
persons were claiming to be creditors in 
this insolvency by reason of debts due to 
them from the firm of Messrs. Gilchrist 
Peace and Ross., He says tliat the insol- 
vent had professed lo be unable to give any 
particulars about the debts of the firm. 
With that knowledge the Official Assignee 
took it upon himself to distribute the 
money which had conic into his hands as 
part of the insolvent’s estate together with 
other monies provided for that purpose, 
in the payment of certain costs or charges 
and then in payment of the two scheduled 
creditors alone. It is suggested tbat 
because these creditors had not moved 
somebody to put their names into the 
insolvent’s schedule, this in some way fur- 
nishes an excuse or w'aiTant for what was 
done by the Official .\s8ignee. That is an 
tmtire misconstruction of the Act. But jn 
any case liow with notice of these claims 
the Official Assignee thought it reasonable, 
safe or permissible to distribute the W'hole 
estate ignoring them, I do not pro- 
fess to follow. He liad not rejected tlic 
proofs. I do not gather that he had any 
intention at that .time to reject or to ad- 
mit them. It is said by Mr, Faulkner 
thaf if his action was not strictly within 
the dividend provisions of statute, never- 
theless he acted in a manner analogous 
and suitable to the particular circumstances 
of the case. I cannot say too plainly that 
it is quite impossible to administer a 
bankrupt’s estate unless that course of 
conduct is to be discontinued finally and 
altogether. It is not possible for this 
Court even to pretend to distribute a 
bankrupt’s estate with reasonable certainty 
unless the rules as to ^irtribntion of divi- 
dends are regarded by the Official Assignee 
as absolutely sacrosanct. It will be 
difficult enough even then, but it is not 
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poBBible to lolerate such a course of conduct 
as actiiiff by way of analogy, giving up 
notice aiul taking the risk. 

Id this matter I have to make up my 
mind whether what has happened has been 
an excusable mistake in viewing the facts, 
an excusable mistake in law, or a course of 
conduct that is well over the line which 
marks such mistakes of judgment from 
what the statute calls misfeasance, negli- 
gence and omission of duty. T regret to 
say that I think T should he. taking’sec. 82 
out of the statute altogether if T failed to 
hold that the Official Assignee in this case 
has thrown over all the lailes laid down for 
his guidance in so far as procedure is con- 
cerned, and has taken risks which there 
was no need to take. Even in so doing he 
has acted without reasonable care and has 
made mistakes in judgment which are not 
excusable. In my opinion it is a case in 
which the Court cannot help itself, but 
must make the Official Assignee personally 
liable for the suras of money which are 
now no longer at the credit of this estate 
and of which these three creditors have in 
fact been deprived. 

The question is, what sum of money is 
that? I cannot take it that the money 
provided by the insolvent’s friend was 
money belonging to the estate. That is to 
assume, on no evidence at all, that the 
insplvent was committing fraud which the 
Official Assignee should have found out. 
The only view warranted by the evidence, 
is that some friend of the insolvent for the 
purpose of paying off these two creditors, 
thinking that they were the only ones, pro- 
vided tihe necessary money. It is' not 
possible for me to say whether, had he 
known that there were ofher creditors he 
would have refused to part with any money 
or would have provided more. The fact 
that the Official Assignee’s commission 
was ttdeen on the money in fact provided 
does not for this purpose make any differ- 


ence. All I am concerned with is the 
question : how much money belonging to 
this insolvent’s estate has been put by the 
Official Assignee’s conduct into an impro- 
per course of distribution? Now, the three 
debts of the present creditors before me 
amount to some Its. 13,.5.51. The two 
scheduled creditors got. over Tts. 40,000. 
The total sura realised from assets of the 
in.solvent by the Official .Assignee amounted 
to Rs. 7,718, from which has to 
be deducted, first of all, 5 per cent, upon 
that sum and then something like Rs. 150 
for costs that would come in front of any 
unsecured creditbrs. There is, tlierefore, 
a sum of some Es. 535 that lias to be 
deducted from the amount belonging to 
this estate. That leaves a sum of 
Rs. 7,183 which on this footing would have 
to ibe rateably distributed between the 
Rs. 13,000 worth of creditors before me 
now and the Rs. 40,000 worth of scheduled 
creditors. The result of that method of 
calculation is that the Official vNssignee 
must be ordered to replace a sum of some- 
thing like a third of Rs. 7,183, but the 
exact figures I am not settling now ; I am 
only mentioning figures as illustrations 
of the method by which I think his liability 
is to be assessed. I will refer it to the 
Registrar in Insolvency to take the neces- 
sary aefcount on the lines which I have 
indicated, and the only matters that re- 
main are the questions of costs. 

Now, the costs of this application, the 
Official Assignee must also pay personally. 
I have come to the conclusion that the best 
order with regard to the costs of the pre- 
vious application in the circumstances is 
this : while I shall not give him any costs, 
I shall not award the applicant any costs. 
There was some question of interest having 
to be knocked off. The proofs as filed 
were not quite in order and although. 1 did 
allow them at certain figures, it is to be 
remembered that the Official Assignee 
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though not entitled to reject them el* 
together 07 fen* the reasons given, was 
within his-rightsm demanding stri<k-proQf 
;iad further particulars. - Few these reasons 
I will confine myself to an order that the 
Official Assignee must pay the costs of the 
present application.- 

Costs tO'be as of a bankruptcy motion 
in Court. 

Mr. H. C. Dey (of Messrs. Neogy and 
Dey), Solicitor for the Official Assignee as 
Assignee of the Insolvent. 

Mr. K. C. Mukherjee (of Messrs. Mor- 
gan d Co.), Solicitor for the Creditors. 

M. N. K. . 

rOlVlL APPBIfLATElJOBISDIOTIONJ 
Lsttkbs Patbmt Appeal 
N o. 82 OP 1920. 

Pbionatb Ghosb and 
ors., Plaintiffs, 

IfOOSEBJBB, J. Appellants, 

OuuiNO, J. 

1922, ScRENDBA Nath Das 

13, February. Defendants, 

Respondents. 

l^ourAsi mokiirari lease creating a heritable and 
trttneferahle tenancy at a fixed rate of rent-^ Agree- 
ment by eicoceetors-in-intereet to pay an enhanced 
rate of rent, if destroys the character of ths original 
Hmfuy or creates a new tenancy ---Novation of 
contact, • 

\yhere a mourasi mokiirari lease created 
a transferable , permanent and heritable 
tenmcif al a rate of rent fixed in per- 
petuity, and the sw.cessors-in-intcresi of 
the tenant by an agreement consented in 
IWj rent at an enhanced rale and a decree 
f0T> tent was obtained by consent on this 

jNeld'—That mcumstaiice that one 
of the terms of Oie lease was altered by 
ogreement of parties, namely, tJiat the 
tent OT^inalty increased, did not 

flesfroy :ths- tenancy/ It cannot be said 
that there ttns^fi fapefsession of the ori- 


ginal tenancy or that tJtere was -a nortation 
of contract. The consent decree for rent at 
anrerihanccd rate did- notjgir>e the te^ncy 
Or-iresh. start in all respects,, nor. did the 
alteration of rent necessarily destroy the 
transferable character of the tenancy. 

Semble : — Though the enhancement 
was made by consent of the parties, the 
enhancement should be- deemed to have 
been made subject to the original agree- 
ment that the rent was not enhanceable. 

RAMAN 0 .T Rox V. THH MIDNAPFR ZEMW- 
DABY Co. (1) referred'to. 

Bamapado Roy v. The Midnapdb 
Zemindaby Co. (2) distinguished. 

This was an appeal nnder sec. 16 of the 
Letters Patent preferred on the 17th 
December 1^0 against a judgment of Mr. 
.Tnstico Beachcroft, dated the l8th Novem- 
ber 1920, in S. A. No. 428 of 1919 which 
Jiad been preferred on the 12th of March 
1919 against the decree of Bobu Krishna 
Kumar Sen, Additional Subordinate Judge 
of Zillah Hooghly, dated the 3rd of Decem- 
ber 1918, affirming the decree of Babii Basi 
Kumar Ghose, Munsif, Ist Court at 
Uluberia, dated the 6th June 1917. 

The facts of the case will appear from 
the judgment of 

Beachcboi-'T, .T. — This is an appeal, by 
the Plaintiffs. Their suit was for eject- 
ment on the ground tha< the Defendants 
were purchasers of an untransferable oc- 
cupancy holding and that consequently 
they had no right to remain in possession 
of the land in suit. The historj' of the 
land ao .far as we are conoemed, beggips 
with one Digambar Pandit who was the 
makuraridaT. His interest was >boogbt in 
execution by one Amar Nath in 
Au^st 1874 corresponding with Bbadra 
1281. Amar Nath Ray is the, predecessor 
in interest of the Plaintiffs. Digambar 

(I) lAC. w. N. 7i6im2). 

Ot 16 C. L.J., 322(1912). 

83 
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Pan-lit hnd created a dar-malmrari interest 
of the land in January 1872 at a rental 
of Es, 11 a year in favour of one Eup 
Chandra Das. In 1882 the Heirs of Eup 
Chandra Das were holding the land at a 
rental of Es. 16 with effect from the 
beginning of 1282. The exact status of 
these heirs is the vital point in the case. 
The heirs of Eup Chand transferred their 
interest in 1881 to Haran Chandra Das, 
whose heirs subsequently transferred their 
interest again by two Itahalas to the De- 
fendants, and it is on the ground that' 
these Defendants are the purchasers of a 
non-transferable occupancy holding that 
the suit was based. It has been dis- 
missed. The question involved in the case 
is whether the heirs of Eup Chand Das 
took n fresh settlement of the land at the 
rate of Es. 16 or whether they continued 
as holders of the original dar-mdkimn on 
a rent increased from Es. 11 to Ps. 16. 
Both the Courts found against the Plain- 
tiffs. 

On their present appeal, the point 
of law which is propounded in their favour 
is that the lower Appellate Court has not 
taken into consideration all the facts and 
circumstances of the case and has therefore 
made an error in procedure. The matters 
od which stress is laid are these (/) That 
when Amar Nath Eay purchased this in- 
terest of Digambar Pandit in 1‘281 he 
was entitled under sec. 66 of Act VTII of 
1869 (which was the Act then in force) to 
.avoid incumbrances, that is in this par- 
• ticular instance the dar-makurari interest 
held hy Eup Chandra Das ; (2) that as the 
alteration in the rent took effect very 
shortly afterwai'ds, namely, from the 
' beginning of 1282, the Court ought to have 
inferred* from the proximity of time and 
from thfc fact that Amar Nath had 
a right to annul the encumbrance that he 
in fact did annul the. encumbrance and 
created a fresh tenancy. It is further 


argued that the' lower Court did not take 
into consideration certain terms in the 
kohala by which Eup Chahd’s heirs sold 
to Haran Chandra Das, and it is said that 
the terms used in that document show 
that what was transferred was an occu- 
pancy right and not a dar-makurari right. 
There is another document on which the 
learned Subordinate Judge largely relies 
and that is the decree made on compromise 
in 1876 in the suit brought by Amar Nath 
Eay against the heirs of Eup Chandra 
Das. The learned Judge says that on a 
consideration of this decree it is clear that 
the original tenancy of Eup Chand Das 
continued with this difference ,that by 
mutual agreement the rent was enhanced 
to Es. 16. I am told that there is no evi- 
dence as to the arrangement between 
Amar Nath and Eup Chand’s heirs except 
that w'hich is referred to in the Munsif’s 
judgment to the effect that Amar Nath also 
verbally assured them that he would allow 
their permanent tenure to remain quite 
unaffected. Therefore whatever oral evi- 
dence there is as regards the circumstances 
under which the change was made is on 
the side of the Defendants. The ques- 
tion is whether the documentary evidence 
supports the Plaintiff’s contention. 

« Now as pointed out, the first point taken 
is that the learned Judge has not con- 
sidered the fact that Amar Nath probably 
exercised his right to annul the encum- 
brance and it has often been held that 
merely because a Judge does not men- 
tion certain matters of evidence, it cannot 
be said that 'he has not taken them into 
consideration, more especially, where, as 
here, the judgment is one of affirmance. 
But apart from that tbe argument suggests 
that the proper inference from the altera- 
tion in the rent made is that Amar Nath 
exercised his right. But this is pure 
speculation. As Was 'pointed- out -by the 
learned Munsif the mere fact that theiV' 
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was an increase of rent is not in itself in- 
consistent with the view that the original 
darmajMmri lease was not annulled. 

Then there are the pieces of documen- 
tary evidence, one referred to by the 
learned Judge and the other to which he 
has not referred. The one which he 
has not referred to — ^the kobala of 1881 — is 
discussed in some detail by the Munsif and 
it was pointed out by him that the use of 
the words “ korfa ” and " jote ” does not 
show that there was a new settlement. 
1 take the view that the words used are as 
consistent with the existence of the dar- 
makwari interest as with the existence of 
an occupancy right. So, that document by 
itself does not give us any definite assis- 
tance one way or the other. The learned 
Judge has referred to the other document, 
namely, the decree which was prior in time 
to the kabuUyat of 1881. The learned 
Judge in dealing with that has said that a 
consideration of that decree ‘shows that 
there was not a new tenancy. In so far as 
the language of the decree goes — in draw- 
ing any conclusion from the language of the 
decree — think, the Judge is right. The 
only passage in the decree which throws 
any light on the point is a passage which 
recites the facts to this effect: "After 
his death his wife on behalf of her minor 
sons a^eed verbally to give an enhanpe- 
nient of Bs. 5 and to pay rent at the rate 
of Bs. 16 per year from the begmning of 
the year 1282." It does not set out in 
terms as to wbsther the original lease con- 
tinued or whether a fresh, lease was 
granted; but the use of the words “ en- 
hawement of Bs. 5 " ssshis to be consis- 
tent with thcj. view that the original lease 
continued to exist at enhanced rent rather 
than with the ,view that some new lease 
was created and some rent which was in 
excess of the original rent was imposed. 
In tke circumstances I see no ground for 
interference with the deci^on of the learn- 


ed Subordinate Judge and this appeal must 
be dismissed with costs. 

Bobus Bam Chundra Majumdar and 
Phanindra Lai Moitra for the Appellants. 

Babus Monmatha Nath Ray and Biraj 
Mohan Majumdar for the Bespondents. 

The Judgment op the Codet was as 
follows : — 

This is an appeal under cl. 16 of the 
Letters Patent from the judgment of Mr. 
Justice Beachcroft in a suit for ejectment. 

The controversy between the parties is 
limited to one question, namely, whether 
the disputed tenancy was or was not 
transferable. On the 2nd January 1872 
the lands in suit were included iii a 
mourasi mokarari lease granted by one 
Digambar Pandit to Bup Chandra Das. It 
is sot disputed that the tenancy so created 
was intended to be transferable. The 
tenancy was also permanent; in other 
words heritable and not held for a limited 
term. The rent was fixed in perpetuity at 
Bs. 11. It appears that one Amar Nath 
Boy purchased the interest of Digambar 
Pandit at a sale for arrears of rent held 
at the instance of the superior landlords. 
The purchaser thereafter brought a suit 
for arrears of rent against the represen- 
tatives of Bup Chandra Das on the allega- 
tion that by agreement of parties the* rent 
had been fixed at Bs. 16 annually. On 
the 7th September 1876 a decree for rent 
was obtained by consent on this basis. 
These Plaintiffs are the successors in in- 
terest of Amar Nath Boy; and the De- 
fendants have acquired the interest of the 
representatives of Bup Chandra Das by 
successive transfers. The Plaintiffs con- 
tend that the tenancy purchased by the 
Defendants was not transferable and that 
they are consequently liable to be ejected 
as trespassers. The trial Court negatived 
this contention and dismissed the suit. 
Thq View so taken has been utnrmed by the 
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Court’ of appeal below as -also by Mr. 
Justice fleacbcroft, 

. The .\p^llanis have not disputed and 
'cannot dispute that the tenancy gi'anted 
to Eup Chandra Das. by Digambar Pandit 
was transferable. But they have argued 
that the tenancy ceased to exist when the 
representatives of Rnp Chandra Das agreed 
to pay rent at an enhanced rate. They 
have also contended that if this position 
is not maintainable, the effect of the agree- 
ment to pay enhanced rent was to destroy 
the character of the tenancy as a tenancy 
at a fixed rate of rent and consequently to 
destroy its character as a transferable ten- 
ancy. In our opinion, there is no founda- 
tion for either branch of this contention. 

The tenancy granted to Eup Chandra 
Das was heritable, was not held for a 
liTnited term, was subject to the payment 
of.'ti fixed rent and was unquestionably 
transferable. The circumstance that one 
of these elements was altered by agreement 
of parties,' hamely, that the rent originally 
fixed WM increased did not destroy the 
tenancy. No principle has been in- 
voked which can support the view that 
there was a supersession of the original 
tenancy or that there was a novation of 
cohliract. Such a position is not supported 
either by the actual intention of the 
p^ies or by any recognized principle of 
law. We are therefore unable to accept 
the argument that when the decree for 
rent was by consent of parties made at an 
enhanced rate, there was a' fresh start in 
all respects ; nor are we able to uphold the 
cbotehiion that the alteration of tedt 
ueocfisarily . destroyed t^^e transferable 
^aiactef. of the tenancy.. . Itf is UOl neces- 
sa^ for ^iis to decide \yhether the tenancy 
has lost its character as a tenancy held* at 
a fixed rate of rent. Much may, indeed, 
.be urged against such a yieiw on the basis 
pf the decision in RamanUj Dds v. The 
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Midtiapur Zemindary Co. (1). In that case 
there was a tenancy held at a fixed rate 
of rent. By consent of parties the rent 
was enhanced. Notwithstanding this-eir- 
cuinstauce it was ruled that the enhance^ 
ment must ibe deemed to have been made 
subject to the original agreement that the 
rent was not enhaiiceable. That dis- 
tinguished the case from the decision in 
Hamayado Hoy y. The Midnayur Zeniin- 
'dary Go. (2), where the original nature of 
the tenancy , was not known and it was 
consequently held that the fact that the 
rent had been altered once negatived the 
theory that the rent had been fixed in 
perpetuity. But even if it be assumed 
that as a result of the compromise decree, 
the tenancy has, in this case, lost its 
character as a tenancy held at a fixed rate 
of rent, it does not follow that the other 
incidents have been thereby affected. As 
already stated, the tenancy was heritable, 
was transferable, and was not held for a 
limited term. It is difficult to apnreciate 
how these elements can be affected merely 
bbcause by a compromise between the 
parties the rent has been increased. We 
bold accordingly that the tenancy waS 
transferable and that the Defendants are 
not trespassers. 

The ' judgmept of Mr. Justice Beach* 
Cl oft is affirmed and this appeal disuiisBed 
with costs. 

J. N: B. Appeal diamuaed. 

[CIVIL HBVISIOMAIi JORKDICTIOK.} 

Bbv. No. 22 of 1921. 

Gibuakamda EaXiI 

NbwbOuld, Mitba, Accused, 

0.-0. -GaosE, J. ' Petitioiter, ' 

1921, o. 

'29,' September. Taa DiiVBBCit, ' 

Opposite Party. ' 

CritAinal Proetdan Code (Act V of 1898), tot, 

. (1) le 0. w. N. mifiaiaK, , 
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ing of—feliti«n far return of doeumonta filed before 
clerk of Court, if can he made the eulifeet-matter 
of enquirtf and order under the eeOtion. 

Ajtcr the disposal of two rent suits in 
the Court of the Munsif, the Petitioner, if 
was alleged, filed two petitions before 
■the clerk in charge of rent suits in the 
Mihnsif’s Court asking for the return of 
the documents filed by one B, whose in- 
terest had since been acquired by the Peti- 
tioner in the. said rent suits. These peti- 
tions purported to bear the signalure of 
the pleader of B who acted for him in the 
said rent suits, but it was alleged that this 
signature was forged. The Munsif after 
holding a preliminary enquiry made an 
order under sec. 476, Or. P. C., directing 
the prosecution of the Petitioner for 
offences under secs. 463 , 471, 1. P. C. : 

Held — That the petitions in question 
were not filed in the course of a judicial 
proceeding and the Miinsif had no jurisdic- 
tion to make the order. 

'The words “ committed before it ” in 
sec. 476, Cr. P. G, are qualified by the 
words “ in tiie course of a judicial proceed- 
ing.” 

This was a Buie granted on tbe 18tii 
August 1921 against an order of tbe Munsif 
(Babu Eiran Cb. Mittra) of Basirhat, 1st 
Court, dated tbe 28tb July 192b. 

Tbe facts of tbe case will appear from 
tiM order wbicb was as follows : — 

"Froni tbe preliminary enquiry made 
by me 1 am satisfied that this is a fit case in 
wbicb tbe accused Girijananda Eali Mitra 
should be sent to tbe Criminal Court for 
committing offences under secs. 463 and 
471. 1. P. Code. 
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Those petitions purport to have been signed 
by Babu Probodb Chandra Ghosh, a 
Pleader of this Court. Probodb Babu says 
that be did not sign those petitions inspitv 
of the accused Girijananda Eali Asking 
him to sign them. Probodb Babu was the 
Pleader of Bbiku Gassi whose interest is 
said to have been acquired by the accused. 
The accused was examined by me and he 
said that although Bhiku did not come to 
Court on 16th July 1921, he sent a man 
Nabiraddy or so to him (accused) for 
getting iback the documents filed in tbe 
rent suits. Tbe accused admits that be 
asked the Muhury to write out the peti- 
tions Exs. 1, 2 and that he also took those 
petitions to Probodb Babu for bis signa- 
ture and that Probodb Babu refused to 
sign them. Benoy Bbusan Sikdar our amla 
in charge of rent suits says that the ac- 
cused produced before him the petitions 
Exs. 1 and 2 and wanted to take back the 
documents on behalf of Bbiku Gazi but as 
he suspected that the signatures wero*not 
like those of Probodb Babu be did not do 
anything before consulting Probodh Babu. 
The accused admits that he went to the 
oflSce and requested Benoy amla to re- 
turn the documents. The accused simply 
says that he did not forge the name of 
Probodb Babu and that be did not take 
those petitions to the amla in charge. I 
see no reason to disbelieve tbe avsJla in 
charge. Moreover considering the evidence 
of Moboraddy Molla (peon), Ehalikar 
Boboman (peon), Ananda Sarkar (orderly) 
and Haran Mallik (Muhury), I hold that 
the accused filed those petitions in Court, 
used the Court seal and took away those 
petitions before they could be sent by tbe 
Pesbkar to the Sbehanabis who writes out 


It transpires that on Saturday tbe 16tb 
July lastGirijanahda Eali got two petitions 
Bgs. 1, 2, written out by a Muhary 
AhommadaU Shah for retmrn of ewt-ta ib 
documents {filed by one Bhiko Gazi in two 
tent suits Nbe.r fi7fi and 1168 of 1820). 


the petition register. The permanent Pesh 
kar was on casual leave on that day ain 
another arrda NorenJra Babu was doinj 
the pesh-work : as he was busy in notinj 
orders passed by me in' a large number o 
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mi^lUneouB cases fixed for that date, 
lie failed to notice what others present 
near hitn could notice. Thus in the re- 
sult I order that this case be sent to the 
Sub-Divisional officer for enquiry or trial 
under sec. 476, Cr. P. Code. The accused 
to furnish badl-hond to the extent of 
Bs. 100 for his appearance before the Sub- 
Divisional Officer. Lot a copy of this 
judgment be sent to the Sub-Divisional 
Officer for necessary action and another 
copy may be sent to the District Magistrate 
with a request that considering the fraud 
upon Court and forgei'y within Court pre- 
cincts the Government Pleader or sonic 
responsible officer may be engaged to (tuu- 
duct the prosecution : one handwriting ex- 
pert may also be asked to compare Ibc 
signatures with the wiiting of the ac- 
cused.” 

Babtis Bir Bhman Dutt and Hit Lai 
Guha for the Petitioner. 

Bahu Batindra Nath Mukherjee (for Mr. 
On ) for the Crown. 

The Judgment op the Court was as 
follows : — 

This Buie is directed against an order 
of the Munsif of Basirhat, first Court, 
passed under sec. 476 of the Code of Cri- 
jninal Procedure sending the case against 
the Petitioner to the Sub-Divisional Officer 
for enquiry or trial for committing offences 
punishable under secs. 463 and 471, 1. P. 
,0. The facts so far as they are necessary 
for the decision of this Buie are as follows ; 
The Petitioner is alleged to have presented 
two- petitions before the Muhuri in 
charge of rent suits in the Munsif’s Court 
asking for the return of the documents 
tiled by one Bhiku Gazi in two I’cnt suits. 
These two petitions purported to have 
been signed by Babu Probddh Chandra 
G;hose who was the, Pleader of Bhiku Gazi 
in those rent suits. These signatrUiieB of the 
have been held by the MtiDsif to 


be forgeries. The only point for our con- 
sideration is a purely technical one and 
that is whether the Munsif had jurisdic- 
tion to take action under sec. 476, Cr. P. 
C. Under that section, a Civil Court can 
only send for enquiry or trial cases of 
offences referred to in sec. 195, Cr. P. C., 
and committed before it or brought under 
its notice in the course of a judicial pro- 
ceeding. We think we must read this 
section to mean that the words “com- 
mitted before it ” are qualified :by the 
words “ in the course of a judicial px’o- 
ceeding.” Taking this view, it appears to 
(IS that it cannot be held that these peti- 
tions were filed in the course of a judi- 
cial proceeding. The rent suits in which 
the documents were filed had been finally 
disposed of and there was nothing pending 
before the Munsif — ^neither the original 
suits nor subsequent proceedings in execu- 
tion. The definition of “judicial proceed- 
ing ’ ’ is given in cl. (w) of sec. 4 of the Code 
as including any proceeding in the course 
of which evidence is or may be legally 
taken on oath. Having regard to the pro- 
visions of Or, Xm of the Code of Civil 
Procedure, it appears that no question can 
arise on an application for return of docu- 
ments which would necessitate the taking 
of evidence on oath. On an application 
being made by a party, the documents are 
necessarily returned if the application is 
in the proper form and the act is purely 
ministerial. As we have said, in the pre- 
sent case, the petitions were filed not be- 
fore the Munsif but before the Muhurir. 
Had the Muhurir reported that the appli- 
cations were in proper form, orders would 
have been passed by the Court as a matter 
of course. Taking this view, we bqld that 
there were no judicial proceeding before 
the Munpif at the time these petitions 
alleged to be forged were filed and that 
conwquently the Munsif had no jurisdic- 
tion to take action under sec.* 476, Cr. P. 



Vot. XXVI.1 


TflE OALCUTTA WEEKLY NOTES. 


668 


Oiruanand.a Kau Mitba ». ThbBmpbrob. 

C. We accordingly set aside the order of 
the Mnnsif dated the 28th of .Tnly 1921 and 
quash any proceedings that may have been 
taken on the strength of that order. 

S. 0. M. 


(CRTMINAL RBVISIONAL JURISDICTION.] 
Rev. No. 66 of 1922. 


WaLMSIiBT, J. 
SUBBAWARDT, J. 
1922, 

Heard, 21, February 
Judgment, 1, March. 


Banwabi Lai. Ram, 
2nd party, Petitioner, 

V. 

Promab Kbishba 
Ma.iuiidab, Ist party. 
Opposite Party. 


Criminal Procedure Code (Act V of 1898), tee, 
144, toope of- Juriedietion of Magistrate to jmy- 
hihit holding of hat on onds own land and on day 
other than the day on which <dd bat was hdd — 
Ez I. rt.. order, propriety of passing — Speedy dis- 
posal of obje -tion to order necessary. 

The, Petitioners starl-ed a nev' hat on 
Ihcir own propcrtij within a certain locality 
where existed an old hat belonging 
to the Opposite Party, but on a day 
di^ercnt from that on which the old 
hilt was held. The Magistrate acting 
on a police report made an order prohibit- 
ing “ any person from going to, buy or sell 
in the said place.” The Petitioners shift- 
ed their hat to another place and the 
Magistrate again made a similar order : 

Held — That every person ts ordinarily 
entitled to exercise all rights of ownership 
on his own property and the holding of a 
hat on one’s property is not in itself a 
wrongful act. The Criminal Court 
assumes jurisdiction to interfere with the 
lawful exercise of a person’s right to owner- 
ship when such exercise in its ulterior con- 
sequences and being directed primarily 
against the lawful exercise of another per- 
son’s right of ownership is likely to cause a 
breach of the peace. 

That inasmuch as (he Petitioners claim- 
ed exclusive possession of. the land on 
which they wanted to hold the bat and in- 


tended to hold ii on a day other than the 
day on which the hat of the Opposite Party 
assembled the Magistrate had no jurisdic- 
tion to make an order in the form in which 
it was made prohibiting the Petitioners 
from holding their hat on any day of the 
week and on every place within a large 
area. 

That it is not proper for a Magistrate 
to pass an ex parte order under sec, 144, 
Cr, P, C, and when Us propriety or legality 
is challenged to postpone the hearing of 
the. matter from time to time until about 
the termination of the force of (he order. 
Such matters ought to be disposed of 
quickly in order to avoid unnecessarily en- 
croaching on the civil rights and liberty of 
the subject. 

This was a Rule issued on the 24tli 
.Tiinuai y 192-2 against the orders of the 
Sub-divisional Magistrate of Barhampur, 
dated the 30lh December 1921, issuing a 
general injunction under sec. 14<l, Ct. P. 
('., upon the people residing within Rani- 
nagar, Domkul and Daiilatabad Thanas, 
directing them from holding or attending 
a hat on the disputed land specified in the, 
police report and calling upon both parties 
to show cause why they should not be pro- 
ceeded against under sec. 107, Cr. P. (!., 
and of the dth January 1922 issuing an- 
other general injunction under sec. 144, Cr. 
r. C., directing the aforesaid people to 
refrain from holding or attending any hat 
within village aiid chak liarharia. 

The facts of the case will appear from 
the judgment. 

Babus Dasarathi Sanyal and Laht 
M.ahon Sanyal for the PetitioHei. 

Babus Manmotho Nath Mukherjee and 
Probodh Chundra Chatteriee for the 
Opposite Party. 

• 

The Judgment op thb Court was as 
follows : — 

SuHRW.ARDy, J. — This rule was issued 
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.agaiosfc 'the 'orders, dated the 30th Decem- 
ber^' 1921 and 4th January 1922, passed 
by the Sub-divisional Magistrate- of Ber- 
l)ampiir under sec. 144, Cr. P. C.. on the 
'founds mentioned in the petition, viz., 
that the orders are ultra vires, illegal and 
beyond the scope of sec. 144, Cr. P. C. 

The facts of the case are that there is 
an old liat at a village Islampur, belong- 
ing to the Opposite Party, which is held 
on every Monday, and attended by among 
others the people of chak Harharia. . Some- 
difference arose between the Opposite 
Party and the people of the chak, and 
these Petitioners started a hat in the chak 
which was held on Sunday, the 2.5th 
December 1921, at a place near the Local 
Board Boad. It appears from the police 
report that on hearing that the new hat 
was being held, the Opposite Party sent 
their men to the place, and there was a 
sorigns fighting between the parties which 
resulted in the starting of criminal cases 
uiKter sec. 147, T. P. 0., on the 29th 
December 1921. Tlie police reported (he. 
above facts to the Sub-divisional IMagis- 
(rato and invited proper orders, whereupon 
the Sub-divisional Magistrate issued an 
order under sec. 144, Cr. P. C. in these 
terms : — 

"Whereas I have been informed that 

Cr 

there is an apprehension of a serious breach 
of the peace between the above-mentioned 
parties within the boundaries riven below, 
I do hereby under sec. 144, Cr. P. C., 
pass this order of injunction prohibiting 
any person from going to, buy or sell in the 
said place, otherwise he should be dealt 
with accordiQgto law." . 

The Petitioners then shifted the hat to 
a different plot of land- but in the same 
village. The 'police again reported that 
the Petitioners, the second party, were 
holding the hat at another place and that 
" the first party is trying to prevent' the 
/(Sitting (holding) of the liot in the ■yilli^e 


chak Harharia.’.’ Thereupon the Magis- 
trate passed another mrder on the 6tb Janu- 
iiry 1922, in the following terms: — 

“Whereas I have been informed that 
there is an apprehension of a breach of the 
peace between the above-mentioned parties 
regarding holding of a hat by the Opposite 
Party in chak Harharia as per boundary 
given below — ^It is hereby prohibited under 
sec. 144, Criminal Procedure Code, that 
no person should go to, sell or buy any 
.irficles in the chak Haiharia, otherwise 
they will be dealt with according to law, 
dated this the 6th January 1922.’’ 

In my opinion the orders complained of 
are such as could not have been passed 
under sec. 144, Cr. P. C. As has been 
observed in tbo case of Rakhal Das Sirtha 
V. King-Emperor (1), there is a " clear dis- 
tinction between interfering with rights 
of private proprietors, with whatever 
ulterior motive they may do acts which 
they have a right to do and the perpetra- 
tion of wrongful acts by such proprietors. 
The law as regards preservation of public 
peace is based upon an apprehension that 
either certain person or persons are likely 
to commit breach of the peace by then- 
own acts, or that they are likely to do 
wrongful acts which may occasion other 
people to commit breach of the peace.’’ 
These observations apply with particular 
force to the facts of the present case. 
Bvery person is ordinarily entitled to exer- 
cise all rights of ownership on his property, 
and the holding of a hat on one’s own pro- 
perty is not in itself a wrongful act. The 
Criminal Court assumes jurisdiction to 
interfere with this lawful exercise of a 
person’s right of ownership, when such 
. exercise in its ulterior consequraces, and 
being directed primarily against the' law- 
ful exercise of another person’s right of 
ownership, is Hkely to caiise a breach of 
the peace. , ; 

U) 19 0. W. N.?48<W12 , 



VoL. XXVI.] THE CALCUTTA WEEKLY NOTES. 665 

Banwari Lal Ram v, Pbonab Krishna Majumdab. 


In the present case no evidence has been 
gone into and we have to proceed on the 
materials disclosed by the record. The 
Petitioners claim exclusive possession of 
the land on which they want to hold the 
hat. They further intend to hold it on a 
day other tlian the day on which the hat 
of the Opposite- Party assembles. Such 
being the case, my opinion is that the 
Magistrate has no jurisdiction to pass an 
ordei- in the piesent form prohibiting the 
Petitioners Troin holding their hat on any 
day of the week and on any place within 
a large area. 

Numerous cases have been cited on both 
sides, most of which are based on the 
peculiar facts of each case. The Opposite 
party relies on the Full Bench Ruling in 
Bycuntram v. Meajan (2). In that case 
it was argued that a Magistrate acting 
under sec. 144, Cr. P. C. l]as no jurisdic- 
tion to restrain a person from doing a law- 
ful act on his property. The Full Bench 
held that a Magistrate has such a power 
where the doing of a lawful* act may in his 
opinion occasion a breacli of the peace. 
Tn that case the order passed was restrain- 
ing a party from holding a hat on a parti- 
cular day of the week. The same view 
has been adopted in all the cases that have 
since been decided, out of which special 
reference may he made to the case of 
Nagcndra Nath v. Hahhal Das (3). In all 
the cases in which the order of a Magis- 
trate under sec. 144 has been upheld, it 
was for restraining a party from holding a 
hat on a particular day. No authority has 
been placed before us in support of the con- 
tention that an order like those passed in 
the present case prohibiting a party from 
ever holding a hat at any place on his own 
property is competent under sec. 144^ Cr. 
P. C. But there are authorities to the 
contrary condemning such an order. In 

(2) 18 W. R. Or. 47; 10 B, L. R. 443 (1872). 

(3) 28 C. W. N. 141 (1018). 


the case of Rakhal Das v. Kuig-Emperor 
(1) noticed above, a rule was issued on 
the ground that “ it is not within the juris- 
diction of the Magistrate to prohibit the 
holding of the hat altogether ; he can only 
give such directions as to dates etc., as 
will prevent obstruction, annoyance or 
disturbiince to public tranquility tem- 
porarily.” The learned f7udges further 
directed that pending the disposal of the 
Rule, the Petitioners in that case would be 
allowed io open their hat on dates other 
than those on which the hat of the Oppo- 
site Party was held. Tn the course of 
their judgment in making the rule abso- 
lute on the grounds on which it was issued, 
they observed : “ Now directing a man not 
to use his properly in a lawful manner (for 
the establishment of a hat is a perfectly 
lawful act) cannot, in our opinion, come 
within the purview of this section. What 
the Magistrate ought to have ordered the8.e 
people to do is not to obstruct or allow 
their servants in any way to obstruct the 
public or any other person ' ' from attend- 
ing the rival market if he wished to do so. 
The learned Judges further remarked ” an 
injunction cannot be issued not to do a 
lawful act upon a man’s own property.” 
Though the last proposition is so broadly 
put what the learned Judges meaiil; to say 
was that a Magistrate is not competent to 
prohibit the holding of a hat by a person 
on his own property unless he or his men 
by force or persuasion prevent people from 
attending the other hat. In the present 
case there is no allegation that the Peti- 
tioners or their men obstructed or attempt- 
ed to obstruct anyone from attending the 
hat of the Opposite Party, According to 
the police report the breach of the peace 
was occasioned by the Opposite Party 
coming to the Petitioner’^ hat and inter- 
fering with the holding of it and that the 
further likelihood of a breach 61 the peace 
(1) 19 C. W. K, 248 (1012). 
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lies in IJic Opposite Party taking umbrage 
at the opening of a new hat close to theirs 
and interfering with it. For this state 
of things if any one was to blame it was 
the Opposite Party and I fail to see that 
there was any power in the Magistrate or 
any justification for issuing an injunction 
on the Petitioners against holding the haL 
Further, the orders complained of vir- 
tually prohibit any buying or selling in the 
village because some one may object to it. 

To the above effect is the case of Bidhu 
Ranjan v. Romesh Chandra (4), where the 
injunction issued under sec. 144. Or. P. 
C., ])roscribed establishing a new hat 
within a quarter of a mile of an old hat, 
as “ there was a probability of a breach of 
the peace over this matter.” The learned 
Judges in discharging the order of the 
Magistrate observe : ” We are of opinion 
that the object of sec. 144 is not that 
orders should be made proscribing the hold- 
ing of hats indefinitely within a certain 
area for two months.” They suggest that 
in such cases the proper way of prevenling 
a breach of the peace is to proceed accord- 
ing to sec. 107, Cr. P. C. 1 think that 
in the present case also that suggestion 
should be adopted, as I find that the 
Magistrate is already considering the ques- 
tion of proceeding under that section. 

1 cannot leave this case without observ- 
ing that it is not proper for a Magistrate 
to pass an e,t parte order undej' sec, 144, 
Cr. P. C., and when its propriety or legality 
is challenged to postpone the liearing of 
the matter from time to time until about 
the termination of the force of the order. 
Such matters ought to be disposed of 
quickly in order to avoid unnecessarily 
encroaching on the civil rights and liberties 
of (he subject. 

The Rule is accordingly made absolute 
and the orders of the Wtb December lt)21 , 

(4) 11 0. W. N. 22 H (1906). 


Majumdar. 

and 4th January 1922, passed bv the Sub. 
divisional Magistrate will stand discharged. 
Walmsley, J.— I agree. 

S. C. M. 


[PRIVY COUNCII^] 
[Appeal from Madras.] 


Viscount Cave. 
Lord Shaw. 

Mr. Ameer Alt. 
1921, 

Heard, 23, 24 and 
27, June. 
Judgment, 18, July. 


Krisbnan alias 
Kuthal! Moothavar 
(styled Vallabhan 
Cliathan), Appellant, 

V . 

Peringati Kcn- 

HARANKUTTV HaJI, 
Respondent. 


Suit for re overy of possemon— Proof of title by 
Plaintiff and of exercii<e of acta of poasesnon ditr 'ng 
currency thereof^ Onus on Defendant to prom ad- 
verse possession ' fof* statHory period- (Qualities 
which make possession adverse--^ Effect of acts of 
possession by owner upon the character of tres- 
passer's possession which is claimed to be adverse. 


Where the original title is unhioiot and 
both parties in a suit for ejcolmcnl (jive 
evidence of possession the Court will be 
justified in deciding in favour of one party 
or the other by a comparison of the e.vU 
dcncc, judged in the light of probabilities. 
Such possession has to be interpreted 
according to the fairest view of what the 
propmly itself {in this ease forest land) was 
capable of in the way of possession and 
what upon a broad view would he consider^ 
ed an adequate assertion of title bu suffi- 
cient occupation. 

But where the Plaintiff has sueeceded i}i 
proving a ch[ar title the onus lies on the 
Defendant to prove adverse possession for 
the statutory period ; and possession to be 
” adverse ” must have all the qualities of 
adequacy y continuity and exclusiveness. 

Radhamoni Debi V. The Collector oe 
Khulna (1) and The Secretary of State 


(1) L. R. 27 I. A. 136, 140 : s. c. 4 0. W. N. 
597 (1900). 



THE CALCUTTA WEEKLY EOTES. 


VoL. XXVL, 


6(i7 


Krishnan alias KrTHALi [NIoothavar 

FOR India in Council v. Chelikani Rama 
Rao ('2) referred lo. 

When the holder of title proves that he 
too has been exercisinr/ dnriuq the currency 
of his title various acts of possession, then 
the quality of these acts, even though they 
might have failed to constitute adverse 
possession as against another, may he 
quite sufficient to destroy that adequacy 
and interrupt that exclu^siveness and conti- 
nuity which is demanded from any person 
challenging hij possession the title which 
he holds. 

This Wiis an appoal IVnni a decree, 
dated the )h*d iJcveinber J917, of the Hijjh 
Court of .Judicature at ^Madras, which 
I»artlv afiiriiied and partly reversed a 
decree, dated the •20tli March 1010, of 
the (’onrt of the temporary Suboi’dinate 
dud^e of ^rc'lliclierry in Original Huit 
No. 12 of 1913. 

The dispute between tlie parlies 
orif^inally related to 31* hills in North 
j\Ialabar District, known, according’ to the 
Plaintiff, as Pannikottur (’hm’ikkal (hills 
1 to 24.) and ]\JutliavidiL Cherikkal (hills 
25 to 31), hilt, according to the Defend- 
ants, collectively known as I'akkalh 
Villiyori Mutluividu Chcrikkal. The 
questions lor consideration in this a])peal 
were (1) whetli«r the Appellant had any 
title to hills items 1 to 2-1, and if so (2) 
whether his suit to lecover possession of 
the same was not barred by limitation. 

On the 29tli Afaich 1912, the Appellant 
instituted the present suit against the 
Respondent and another in the District 
Court of North Malabar, for recovery of 
the 34 hills. lie alleged in his plaint, 
inter alia, that the suit hills belonged to 
him in jenm, that, on the 30th December 
1899, lie had leased the said hills to one 
Ramanathan Chetty for GO years, who got 
into possession by virtue of the lease ; that 
(2) L. R. 43 I. A. 192 : s. c. I. L. B. 39 Mad. 

617:. 20 C. W. N. 1311(1916). 
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the Defendants, on the 27th May 1900, 
trespassed on the hills items 28 and 3*2 of 
the Schedule; that, on a complaint by 
the Chetty’s agent, the Respondent and 
others were convicted by the Magistrate, 
but that, on the 10th October 1900, tbo 
Appeal Court reversed the conviction on 
the ground that the matter was to be de- 
cided by a Civil Suit ; that on the 5th 
December 1911, the said Chetty surren- 
dered his lease to the IMaintiff ; that the 
Defendants, even though they had no 
“ true” possession of the remaining hills, 
asserted possession of the same and made 
certain entries thereon ; and that the De- 
fendants had no right to keep ilic same in 
possession adversely to the Plaintiff. 
therefore piayed foi- a decree directing 
the Defendants to surrender to him the 
hills mentioned in the Schedule with 
mesne profits and costs. 

The Respondent and the other Dofend- 
dant (now deceased) in theii- written 
statements denied the Plaintiff’s title to 
the suit hills, and alleged, inter alia, that 
the Plaintiff never had possession of the 
same. They asserted their own title and 
jdeaded that the suit was barred by limi- 
tation. 

On the 9th November 1912, the District 
diidge framed four issues, of which the fol- 
lowing are material. 

(2) Do the plaint Jiills belong in jenrn 
to the Plaintiff’s Sthanam, and are the 
Defendants in unlaw'fu) possession of the 
same ? 

(3) Is the suit barred by limitation? 
The suit was subsequently transferred 

to the Court of the temporary Subordi- 
nate Judge of Tellicherry, who framed 
two additional issues on 19th January 
1914 though they did not arise out of the 
pleadings in tlie case, and are not now^ 
material. 

On the 20tli March *1916, the Subordi- 
nate .liidge, after recording evidence pro- 
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nonneed his judgment in ilie suit, in the 
course of which he found that the Plain- 
tiff had not proved his title to Muthavidn 
(items 21) to J14), and that the Defendants 
had not proved their title to Pannikottnr 
(items 1 to 24). 

With regard to possession, the Sub- 
ordinate .Tudge observed that the Defend- 
ants had no lawful possession of Panui- 
kottur, but later on, however, he stated 
“ That the Plaintiff has had possession of 
Pannikottnr Oherikkal only through 
tenants, and now Plaintiff has direct ])os- 
session of the same.” As regards 
Muthavidn, he said, ” T find that Plain- 
tiff has not proved his title atid possession 
within twelve years before suit. The 
oral evidence adduced by him is not of 
disinterested and independent witnesses.” 
Tn the residt he granted the Plaintiff a 
decree for possession of T^annikottur 
Chcrikkal — items 1 to 24 of the Sdiedule 
— and dismissed the suit in respect 
of items 25 to 34. 

Against the said decree, dated the 20th 
March 1910, both parties appealed to the 
High Court of Judicature at Madias. 

On the 3rd December 1917, the Hi^ib 
Court delivered its jiid^niiont in both the 
appeals. Abdur Rahim, J., in delivering 
the judgnieut of the Court, in which 
Oldfield, J., concurred, observed that the 
orio'ln of* the title of either party was ob- 
scure, and that it was not possible 
to come to any definite conclusion on the 
merits of the claim of either party so far 
as title was concerned. He further 
observed that “ it would seem that at any 
rate in 1871 the Defendants' Tarwad ob- 
tained possession of the hills.'* On the 
question of possession, the learned Judges 
were of opinion that the evidence produced 
by the Pfaintiff was not satisfactory, 
whereas that produced by the Defendants 
was of a reliable nature and more probable 
in the circumstances of the case. The 
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learned Judges came to the conclusion 
that **ihe Plaintiff had entirely failed to 
prove tliat he had possession of these hills 
since the date of the decree in the suit 
of 1864 and of Exbt. JJJ.” The suit of 
1861 was one for possession of these hills 
l)v tlic Defendants' Tarwad against a 
tenant for possession in which the Plain- 
tiff's Tarwad was the 9th Defendant, and 
the suit was decreed. Exbt. JJJ. was a 
deed of assignment by the said tenant in 
1871 in favour of the Defendants’ Tarwad, 
^•elcasing possession of the hills. The 
learned Judges also held that the Plain- 
tiff’s suit was barred hv limitation as the 
Plaintiff* had not been in possession of the 
hills for more than 12 years before the 
suit and the Defendants liave been 
in possession of them during that period. 
Tn the result, the Appellant's appeal in 
}*espect of items 25 to 34 was dismissed 
and the Respondent’s appeal in respect of 
items 1 to 24 w,as allowed. A decree was 
according! V drawn up dismis-sing the Ap- 
pellant’s suit with costs. 

Against the said decree of the High 
Court, dated the 3rd December 1917, the 
Appellant applied for leave to appeal to 
His Majesty in Council. On the 28th 
August 1918, the Appellant was granted 
the necessary certificate with respect to 
the decree relating to items 1 to 24 by 
which ‘1;he decree of llie lower Court was 
reversed, but ho was refused leave to ap- 
peal with respect to the decree relating to 
items 25 to 34 by which the decree of the 
lower Court was affirmed, by the High 
Court. 

The Appellant applied to His Majesty 
in Council for special leave to appeal 
against the decree relating to items 25 to 
34, which was refused by His INIajesty in 
Council by an Order, dated the 16th De- 
cember 1920. 

Messrs, DeGruylher, K. C. and Ken- 
worthy Brown and Palat for the Appel- 
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lant. — Referred to the Limitation Act, 
Arts. 142 and 144. Radha Gobind v. Jug- 
dis (3), The Secretary of State for India in 
Council V. Chelikaui Rama Rao (2). 

Sir William Finlay, K, C. (with Mr. K. 
r. 1 j , Narasimliam) iov the Respondent. — 
This is an action for ])Ossession and is 
based on the view that Defendants are in 
possession. The Appellants have argued 
as if title was clear in their favour and so 
it is necessary for Respondents to make out 
possession. But since 1B70 there has 
never bcen;\ny effective jiossession on their 
part. There has been only one attempt 
in 1000 which ended in a fracas. 

Since 1870 we have been in possession. 

[I.ORD SiTAW. — When did your clients 
get a complete possession?] 

In 1871. Refers to Hrmania Kumari 
V. Jagadindra Nath (4). Relies on the 
decree of 1861. 

[Lord Shaw. — Tlic 1^*07 suit would 
bo a sort of interpretation suit. ] 

Possession against Kenhassan was de- 
creed by tlie 1861 suit and is not affected 
by the 1867 suit, 

Mr. K. V. L. Narasimham followins. — 
1867 suit is declaratory. 1864 suit brings 
out possession and decree under this could 
not be disturbed. Or. 21, r. 35. Art. 144 
cannot apply; Art. 142 applies. B\irdcn 
of proof is on Plaintiff* if lie alleges 
possession and dispossession. Nitrasur 
Singh v. Nund Lalt (5) and The Secretary 
of State for India in Gotuicil v. Chelikani 
Rama Rao (2) are different. 

Mr. Kenworthy Brown. — Tf title is in 
me, I am safe upon the authorities in vie^v 
of acts of possession on my client’s part. 

(2) L. B. 4.^ I. A. 192 at p. 20a : s. c. I. L. B. 

89 Mad. 617 1 20 0. W. N. 1811 (1916). 

(3) 7 C. L. R. 36i, 3fi7 (1880). 

(4) 10 C. W. N. 680 <P. G.) (1906). 

(6) 8 M. 1. A‘'199(1»*60). 


Their Lordships’ Judgment was deli- 
vered by 

JjORd Shaw. — This is an appeal from 
n decree dated the 3rd December 1917, of 
the High Court of -Judicature at Madras, 
which allowed in part an appeal from a 
decree dated the 20ih ^Nfarch 1916, of the 
Court of a temporary Subordinate Judge 
of Tellicherri. The suit was brought by 
the present Appellant to establish his title 
to tliirty-four hills in the North Malabar 
District. Tlie deeiee of the Subordinate 
Judge was in favour of the Ixespondent 
with regard to ton of the hills, comprising, 
roughly stated, the north and north-east 
portion of the group of thirty-four. No 
question is raised in this appeal with re- 
gard to those ten hills, it being conceded 
(hat the Defendant has a title thereto., 

Tlie still outstnndi]ig issue bidween the 
parties, however, is as to the remaining 
group of hills, twenty-four in number, 
which may he said in general terms to 
form the southern half of tlic entij’e ' 
group which was originally in suit and 
to be bounded on the soutli by the IVru- 
vanna River. With regard to those 
twenty-tour hills, the decree of the Sub- 
ordinate Judge was in favour of the Bla in- 
tiff, while the judgment of the High Court 
favoured the Defendant. The l^Ia intiff 
has appealed to this Board. 

The Appellant is the head or karnavan 
of a Nayar tarwad or family in Malabar, 
called on the record the Kutliali Nayar. 
The Defendant in tlie suit was, and the 
Respondent in the present appeal became 
on his death, the head or karnavan of a 
Moplah tarwad in the same district. 
Shortly put, the question in the appeal is : 
are the lands which are the subject of the 
appeal the property of the Kuthali, the 
ApjJellant’s family, or of the ATnplah, the 
Respondent’s family. 

Although the prooeedinge are volumin- 
ous, their Lordships desire to say at once 
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that the api)enl in (heir jutl^^ment must be 
settled l)v iii)plyiiig a well-known doctrine 
of law to the complex and somewhat con- 
tradictory mass of evidence as to the pos- 
session of these hills. 

Jk)th parties claim them. Both parties 
claim to have' possessed them. And upon 
a halance of the evidence it has ])een found 
hy the Hi»h C'Onrt that the Ttespondent's 
possession upon tlie whole outweighs that 
of the Appellant, and that accordinjily tin* 
Respondent is entitled to i)revail. 

l’j)oii this subject of possession much 
importan<*e attaches to the nature of the 
property itself. Ti is forest land--ap- 
parently very little of it capable of, or 
at least u]) to the present subject to, 
cultivation — and ^rowin<»- here and there 
stretches of timber. Tt is quite clear that 
a. property of this nature is far le moved as 
a subject of definite possession from lamls 
under continuous and permanent cultiva- 
tion, compactly situated and capable of 
being remembered witli identification as 
the lands held and occupied in ariieulnle 
])lots or under leases. 

Their Tjordships sympathi/c with the 
difficulties which confronted tla^ (\)urt'^ 
below, as to the possession of the pieperty 
under appeal, and they agree with what 
is appa<i*ently tlie view of both (’omt' ihal 
such possession has to Ijo interpreh'd ac- 
‘cording to the fairest view of wluu the 
property itself was capable of in the way 
of possession and what upon a ;)r()ad view 
w'ould be considered an adecpiate as- 
sertion of title by sufficient occupation. 
■Along with this observation their Ijord- 
ships desire further to remark tliat they 
arc not certain that they would have been 
^prepared to reverse — although no definite 
ojiinion js here given — the conclusion 
reached by the High Court had the case 
before the Board been one merely of a 
question of the balance of evidence as 
among rival possessors, How’ neluilous 


the situation is may be gathered from 
these passages in the judgment of the 
High Court : — 

“ From 187J, the evidence as to possession 
consists mainly of certain leases either for 
cutting trees or of the usufruct generally of 
the hills, fo)‘ none of the parties .seem to 
have directly exercised any definite -els ‘ F 
l)ossession. Besides these leases, the evi- 
dence relates to what is called Punam or 
fntjhiin’i culfimfinti, l*inunn cultivation is 
thus decj’ibed in the (jiazetteer of the 
Malabar Distiict, Vol. ], p. 220: ^ It is a most 
destructive form of cultivation, with ruinous 
effects upon forest growth. A patch of 
forest is cleared and burnt, trees too big to 
be burnt being girdled and left to die. A 
crop of hill j“ice, mixed with which dholl, 
millet and i>lan tains are. often grown, is 
raised, and the ground is then left fallow 
for .sonic y(<ars, the cultivatorsi., generally 
hill men, moving on to another patch to 
repeat the ])roce.ss.’ As regards piniam 
cultivation, the evidence' on either side 
cannot be said to be very satisfactory and 
from the naturh of the leases granted for 
cutting trees acts of possession of that 
character would not bv thcniselvos be re- 
garded as conclusive evidence in support of 
the case of either party." 

Their Lordships accept the general de- 
.scrijition of possession as here given. 

But when the judgment proceeds, 

“ But such is the nature of the -evidence 
of possession adduced in the case, and we 
have Jo find by coinyiarison of the evidence 
on both sides, judged in the light of pro- 
babilities, who in fact is -shown to have 
been in possession of the TJroperty 
their Lordships cannot apply the rule 
there laid down. Lor the Board is of 
opinion that in the competition of title to 
this ground the Appellant definitely pre- 
vails, and that any doctrine of balance 
where original tide \vas unknown, can- 
not apply to this case. lJj)on that subject 
the High Court expresses itself to 
the effect that : — 

‘‘ It is not now possible apart from these 
decrees (of 1864 and 1867) to come to any 
definite conclusion on the merits of the 
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claim of either party so far as title is 
aonccrned.” 

It is thus necessary to consider these 
decrees, for one or other of tliem has been 
treated by tJie parties as the foundation of 
their respective titles. 

In the year ISO! Xutti Toclxer, liead of 
the ^loplah family, broiif^ht a suit for dis- 
l)os,session of one Knnhassan from the 
lands, on the ground that a lease of the 
same for the years from the >eai' 1859 had 
expired. .Kiinljassan in defence stated, 
however, that the lands to which the suit 
refei red were to a lar^e extent over-stated, 
and that in particular the. hills the pro- 
j)erty of which is now under appeal were 
possessed by him under a I'i^ht conferred, 
not by the Mojdah, hut by the Kuthali 
family. ]n these circumstances the then 
liead of the Kuthalis, one Aehutaii alias 
Acdiammadathil Nayar, ^^as coinened by 
a suj)plemental suit as Defendant. He 
was at thal time the liead of the Kuthali 
family, but for some reason not suffi- 
ciently explained he did not defend the 
action nor take any ste])s to protect the 
Kuthali family interest. 

d'he suit proceeded for a [leriod of about 
three yeais and was about to he brought 
to a close by decree, L*h.h February, LBG7, 
when another suit (Original Suit No. 1 1 
of 18G7) was laised by Nuchiledathil 
Krishnan alias Kuthali Chathoth Xayar. 
It is said that this suit was brought only 
by a i-eversioner in the Kuthali rights, and 
this is true, but it must be noted, first, 
what was the reason for that litigation, 
and second, what was the true scope 
of the suit. 

As to the reason, there can he no doubt. 
It is thus recited in the judgment of the 
4th No^ ember 1868 : — 

“ Plaint recited that the two rtouph are 
the jemn property of th-c tsthanam of 
Kuthali Nayar to which Plaintiff is entitled 
to succeed on the death of 1st and 3rd 
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Defendants, that 1st Defendant the ine- 
semt ihcunibent of the above sthanaiii 
having allowcil 3rd Defendant to manage 
the sthanam and the latter by his ex- 
travagance dissijKited thct sthanam ))ro- 
perty. Plaintiff has already filed Suits 
Nos'. 117 and 120 of 1863 to remove them 
from the management of the sthanam pro- 
perty, that the said Defendants have there- 
fore colluded with 2nd Defendant an<f re- 
fused to adduce, any proof in Suit No. 25 
of 1861 in support of the sthanams' right to 
the thirty-four hills which the 2nd Defendant 
has fraudulently included in the* .suit as 
portions of hi^rf two hills; that if Jst and 
3rd Defendants who posse.ss only a life- 
interest in the sthanam property be al- 
lowed to ruin a ])ortion of it by neglect- 
ing to defend tlie suit, a great injury will 
result to Plaintiff’s light of reversion and 
that he therefore prays that a declaration 
protecting his right may be given under 
sec. 15 of the Civil Procedure Code. 

If the.se facts, the substaiK^e of which 
was held to be jiroved, are accepted, it 
appeal's to be plain that the Coui'ts were 
jiroperly ajipealetl to to prevent a decree 
being granted against the Kuthali family 
to its prejiidi<5e by reason of neglect 
amounting to malfeasance upon the jinrt 
of its head. 

Upon the s(*cond point, viz., the scojio 
of the suit, there can be no qnesJ.ion. Its 
object was to exclude infer alia, the lands 
which arc the subject of this appeal fiom 
falling within the scojie of the decree in 
the suit of' 1864, by reason of this, that 
they belonged to the Kuthalis. This was 
the true issue in the 1867 case, and the last 
important point in I'egard to it is that 
that suit was fought out, and fought out 
by the proper contradictors, viz., the 
Aloplah famil}'. Tliat family was repre- 
sented by the Defendants Nos. 4 and 5, 
viz., Ibrayi and Aman^jth. .Pocker. the 
bead of the Moplahs, had just died, and 
Ibrayi and Amanath appeared inTiis stead 
and defended the 1867 suit, maintaining in 
ojiposition to the riaintiffs therein, that 
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the lands in f|iieslion were in fact Moplah 
property. 

Til llies(‘, circiimslances it appears to 
their Lordships not only that the suit of 
the liilci- year 1807 was one which defi- 
nitely dealt with the question of property 
now iindej’ appeal, but that it would he 
uureasonable lo endeavour to found rights 
under a decree of 1864 by ignoring the 
proceedings of 1807. In any view of the 
case it must he admitted that the later 
proceedings were at least of an interpre- 
tative character: they were directed to 
the avoidance of mistake as to the ambit 
or scope of the J864 litigation, and lo 
ignore them and io Iroai the 18G7 pro- 
ceedings either as if they had never been 
brought or \vere of no avail is in iheir 
Lordships’ opinion contrary to sound 
principle. The description of the suit 
itself in the judgment of .1867 makes it 
.clear that : — 

“ This suit is brauglit to procure a decree 
declarinff that two cherikkals (i^roups) con- 
sisting of thirty-four hills arc not included 
within the boundaries of 2nd Defendant's 
two hills called Pakkath Villiyari for which 
he has brought a Suit No. 25 of 1801 against 
;ird Defendant and others and establishing 
Plaintiff’s reversionary right to those thirty- 
four hills, valued at lls. 1,500.” 

Putting all the proceedings, therefore, 
together, the question that remains 
for the Board on title is to see what is 
the scope of the judgiuenl in the J867 
proceedings, which w^ere conducted 
between these rival families and /a foro 
conteniioso. 

Upon that subject the judgment in the 
Court of the Principal Sudder Amin of 
Tellicheri, of the 4th November 1868, is 
clear and *is final. The learned Judge 
says that 

“ Upon a consideration of these eircuni- 
siances I am of opinion that the Decree 
No. 25 of 1864 is not binding upon the 
Plaintiff 
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** The next question,” he adds. is one 
of boundaries.” 

The learned Judge discusses that, and 
after referring to the report of a Com- 
missioner who held a local investigation, 
he concludes : — 

“ Upon the above grounds I am of opi- 
nion that the middle stream in the Com- 
missioner's plan represents the Alamb river 
mentioned in the Defendant’s documents 
and that the twenty-four hills situated on 
the southern banks of that river constitute 
th*3. Pannikottur group . . . For the 
foregoing reasons I declare that the. Plain- 
tiff (/.«., the Kuthali family) is entitled to 
the reversion of the first twenty-four hills 
which are proper to be the jenm of Kuthali 
sthanam and reject his claim to the re- 
maining hills (twenty-five to thirty-four).” 

Tn the opinion of the Board it is thus 
definitely settled that the tide lo the 
twenty-four hills the properly of which is 
under appeal k in the Kuthali family. 

Their Tjordships think that the High 
(Jourfc erred in not treating the case from 
this point of view. It is not a case of 
doubtful title, but of clear title.* Had 
the High (^ourt been of the opinion that 
the title of the Appellant was clear, it is 
very probable that they would have 
reached the result, on a review of 
the evidence and of the law about to be 
stated, that no contrary right to these 
properties has been acquired by the 
Moplah family by reason of possession. 
The rule stated by this Board in Radha- 
moiti Dcbi v. The Collector of Khulna 
(1) seems to be very applicable lo the pre- 
sent case. It is as follow’s : — 

It is necessary to reraember that the 
onus is on the Appellant, and that what 
she has to make out is poBsession adverse 
to the competitor. That persons deriving 
from her any right they had have done 
acts of possession during the twelve years 
in controversy may be conceded and is 
indeed evidenced by the disput«e ended 

(1) L. B. 27 1. A. 136, 140 : s. c. 4 0. W. N. 

5P7 (1900). 
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in the magistrate’s order of 1885. But the 
possession required must be adequate in 
oontinuity, in publicity, and in extent to 
show that it is possession adverse to the 
competitor. The Appellant does not nre- 
sent a case of possession for the twelve 
years in dispute which has all or any of these 
qualities The best attested cases of 
possession do not cover the whole period 
and apply to small portions of the ground.” 

The Board thinks thali the learned 
temporary Subordinate Judge of Tel- 
licheri approached the case correctly 
from this poii^t of view, and so approach- 
ing it the Board, after full consideration, 
accepts bis analysis of the evidence and 
is of opinion that possession upon the part 
of the Bespondent of these hills has 
not been adequate “ in continuity, in 
publicity, and in extent ” so as lo “ show 
that it is possession adverse to the com- 
petitor.” That competitor is the Ap- 
pellant, and the foundation of his title 
is the judgment of 1868 which hits just 
been cited. 

Theii’ Lordships cannot part with the 
case without referring to jaiid following 
the doctrine of onus probandi in such 
cases, as laid down by this Board in The 
Secretary of State for India in Council v. 
Ghelikani Rama Rao (2). Standing a 
title in “A,” the alleged adverse jwsses- 
sion of ‘‘B ” must have all the qualities 
of adequacy, continuity and exclusiveness 
which should qualify such adverse posses- 
sion. But the onus of establishing these 
thlwga is upon the adverse possessor. 
Accordingly when the holder of title 
proves, as in their Lordships’ view 
he does with some fulness prove in the 
present case, that he too has been exercis- 
ing during the currency of his title various 
acts of possession, then the quality 
of these acts, even although they might 
have failed to constitute adverse posses- 

(S) L. B. 4S J. A. 182: s. O. I. L. B. 88 Mad. 

017; 20 0.W.N. 1311 (1910). 


sion as against another, may b'j abun. 
dantly sufficient to destroy that adequacy 
and interrupt that exclusiveness and con- 
tinuity which is demanded from any per- 
son challenging by. possession the title 
which be holds. 

Their Lordships will humbly advise His 
Majesty that the appeal be allowo l, he 
decree of the High Cour! sc d ' it' 
costs, and the decree of the huh.irfli.mte 
Court restored. The Eespondeiu will 
pay the costs of the appeal. 

Solicitors : Messrs. Chapman Walter dt 
Shephard for the Appellant. 

Solicitor : Mr, Douglas Grant for the 
Bespondent. 

R. M. P. 


[ORDINARY ORIGINAL CIVIL JURISDICTION.] 
Suit No. 991 or 1920. 


Bankim, J. 
1921, 

9, August. 


A. D. PlOKFOBD 

V. 

Rai Bahadub Janaei 
Nath Boy, 


Sheriff’s Powidage, when payahle — Whether it 
is payable when claim is paid up upon compromise 
after an attachment before judgment— High Court 
Rules, Ch. XXXVI, r. 77-^8 Elis. Ch. If-’’ Levy,” 
meaning of. 


A filed a suit against B for about 
8J lacs and subsequently applied for at- 
tachment before judgment of •certain 
moneys belonging to B lying with the 
Bank of Bengal and got an order' 
for interim . attachment which was 
effected by the Sheriff. Thereafter a 
settlement was arrived at and the order 
nisi was discharged and the interim at- 
tachment was by consent withdrawn, each 
party paying his own costs. The present 
suit was filed by the Sheriff of Calcutta 
claiming Bs. 21,900 as poundage due to 
him as Sheriff of Calcutta by reason of 
the interim attachment before judgment 
under the High Court Rules, Ch. XXXVl, 
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lELeld—That the Sheriff was not en- 
titled to any poundage under the said rule, 
A claim to poundage hy a Sheriff must 
be under the express terms of a Statute, 
Rule or Order, He has no common lau) 
right to reward for executing a writ, 
WooDGATE V. Knatohbull (1) and 
Graham v. Grill (2) referred to, 

B, 77 of Ch. XXXVI of the High Court 
Rules is directed to proceedings in which 
the Sheriff is employed about the levying 
of a sum of money in execution. The al- 
ternative part applies to such a proceeding 
in an events viz., where the process is 
interrupted before completion but in a 
manner which produces the same or similar 
result. The rule has no application 
where there is an attachment before judg- 
ment but no execution. 

The facts of the case as well as the 
arguments of Counsel will fully appear 
from the judgment. 

Mr, Hang ford James, Counsel, for the 
Plaintiff. 

Mr. N. N. Sircar and Mr. S. M. Bose 
(Jr.), Counsel, for the "nefoiidant. 

The Judgment of the Coi kt was as 
follows : — 

Rankin, J. — In May 1919 the Defen- 
dant and another person (s'uice deceased) 
.brought in this Court a suit against one 
Raja Mohendra Ranjau Roy upon certain 
promissory notes claiming some lacs 
of rupees. The writ of summons was 
served, appearance was entered and on or 
about the 24th July the written state- 
ment was filed. Apart from orders for 
discovery which w^ere made at the end of 
' July and begninning of August nothing 
seems to have happened in the suit until 
the 17th November. On that date the 
Plaintiffs in the suit presented a petition 

1 •/ 'i. K. i .V .1787 
i3j 'i M, A s. 2y7 (1^71’. 


to the Court for attachment before judg- 
ment, alleging that on the 1st September 
1919 the Defendant had obtained some 
17 lacs of rupees upon mortgage of nearly 
all his property for the purpose of paying 
off his debts and of paying off this debt 
in particular. The petition further 
alleged that the Petitioners* debt had not 
yet been paid, that the Defendant in the 
suit had still to his credit some 16 lacs 
of rupees with the Bank of Bengal and 
that unless the Court exercised the power 
of attachment before judgment, this fund 
was likely to be dissipated. On this peti- 
tion an order was made on the 17th Nov- 
ember ex parte calling upon the Defend- 
ant in the suit to show cause why se- 
curity should not be furnished for the 
Plaintiffs* claim, or why, in default, some 
8J lacs of rupees to the credit of the De- 
fendant with the Bank of Bengal should 
not be attached until the final determi- 
nation of the suit or oilier order. The 
order went on to direct that until cause 
should be shpwu as directed a writ of 
attachment should issue commanding the 
Sheriff to attach the money at the 
credit of the Defendant in the Bank of 
13engnl or so much thereof as was neces- 
sary to meet the Plaintiffs’ claim. On the 
same day, the 17th November, a prohibi- 
tory order was issued out of this Court 
attaching, until cause should be sl^own 
to the said order of the 17th November, 
the money at the Bank. This order re- 
strained the Bank of Bengal from jiarting 
with the fund as regards some 8J lacs to 
any one and' restrained the Defendant in 
the suit from receiving the same from the 
Bank. Between the 9th and the 11th 
December correspondence took place 
between the attorneys for the parties as 
a result of which a settlement was ar- 
ranged. It was agreed that a cheque for 
the sum claimed should* be handed over 
to the Plaintiffs* solicitors upon the order 
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nisi being discharged by consent, that this 
cheque was not to be presented to the 
Bank until the order discharging the 
orders nisi and the interim attachment 
should have been served on the. Bank. 
The Defendant in the suit was to give 
a cheque in payment of the costs of the 
suit but no order was to be required to 
that effect. As regards the costs of the 
application for attachment before judg- 
ment each party was to pay his own costs. 
In a letter dated the 10th December the 
Defendant’s solicitors state that they are 
not to be liable to pay the Sherill’s 
poundage. This is replied to by the 
Plaintiffs* solicitors upon the 11th saying 
that they do not think there is any ques- 
tion of poundage but that they did not see 
why the Plaintiffs should have to pay, if 
there was any. On the 2-Jnd December 
the parties appeared before the Court and 
obtained an order by consent whereby tho 
order nisi of 17th November was dis- 
charged and it was ordered that the in- 
terim attachment thereby directed be 
withdrawn. On the same day the 22nd 
December, an office copy of that order was 
served on the Bank but no office copy was 
delivered to the Sheriff as required 
by Chap. XXV, r. 6 of the Rules of this 
Court. On the 23rd December the c1t^J(|ucs 
given to the Plaintiffs* solicitors were ])re- 
sented to the Bank and were duly 
honoured. On the 6th January 1920 the 
Sheriff by a letter of that date made his 
claim upon the Plaintiffs in suit for pound- 

The plaint in the present suit was filed 
on the ISth May 1920 and it claims a sum 
of Bs. 21,900 as poundage due to the 
Sheriff in respect of the interim attach- 
ment. The grounds on the claim are put 
in the concise statement as follows ; — 

“ The Plaintiff sues to recover 
Bs. 21,900 for {he poundage due to him 
as the Sheriff of Calcutta on the satisfac- 


Nath Roy. 

tion and settlement of the Defendant’s 
claim in Suit No. 1269 of 1919 of this 
Court after and by reason of an interim 
attachment before judgment in the plaint 
mentioned.” 

A claim to poundage by a Sheriff must 
be made under tho express terms of a 
Statute, Rule or Order. He has no com- 
mon la^v right to reward for executing a 
writ. IWoodgate v. Knatclihull (1) and 
Graham v. Grill (2)]. In this Court 
poundage is a charge authorised by the 
22nd item of r. 77 of Chap. XXXVI of the 
Rules of Court. Tho provision is in these 
terms : — 

” Poundage on sums levied by the 
Sheriff in execution or in the event of the 
claim being satisfied, compromised or 
settled, upon the amount of such satisfac- 
tion, compromise or settlement ”... 
then follows the rate of charge. 

The language of the Rule as regards 
the 22njd item illustrates the fact that 
some features of English legal procedure 
have become embedded in the English 
language. The phrase “sums levied in 
execution ” belongs to the system under 
which a writ issued to the Sheriff com- 
manding him to cause to be made of the 
goods and chattels of the Defendant a sum 
of inoJioy for which the Defendunt has 
suifered judgment. Unless the course of 
execution is interrupted the Sheriff i<J 
authorised by tho writ of fi. fa, to seize, to 
hold and to sell. In India under tho Code 
of Civil Procedure execution proceeds first 
by attachment ; after attachment an order 
has to be obtained from the Court and a 
proclamation issued before there can be 
a sale. The process being thus cut into 
parts, the first part — the attachment — can 
then more readily be looked at by itself. 
It can be and is made ^plicaMe before 
judgment, that is to cases where attach- 

2T. R. 148 n787). 

(2i 2 M. & 8. 294, 297 (1874). 
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ment is required to preserve a fund or 
other property, to keep it in medio pend- 
ing a decision. In such cases attachment, 
while it proceeds by t.he same means, ac- 
cording to the nature of the property, is 
not a stage or phase of a process for the en- 
forcement of a judgment by the levying 
of a sum of money adjudged to be due. 
The language of Or. XXXVni, of the 
Code distinguishes “ attachment before 
judgment " from “ attachment of pro- 
perty in execution of a decree.” This 
distinction is not to be obliterated by any 
argument as to whether attachment be- 
fore judgment is or is not strictly speak- 
ing a form of execution. Nor is it the 
less important as a distinction because of 
the fact that if the Court decides that 
security should be given, and if security 
is not given, and if, further, judgment 
goes against the Defendant, no second at- 
tachment will be required before an order 
for sale can ibe made. 

The wording of the Buie begins by 
granting to the Sheriff poundage ” on 
sums levied by the Sheriff in execution.” 
So far it is doing exactly what was done 
by the Statute, 28 Eliz., Chap. 4 and it is 
keeping the old name for the old charge. 
It is maintaining also the principle of the 
old charge, niz., that it is to be a payment 
• upon rp'uilts. If, however, the Buie had 
stopped there it would have left without 
provision a common and important class 
of case, well-known to have occasioned 
difficulty. 'Where an execution is in pro- 
gress but is not completed, payment of 
the debt and costs may be made to the 
Sheriff. Or it may be made to the credi- 
tor. Or a compromise may be arranged 
to the 'satisfaction of the creditor. In 
such cases there is a problem of long 
standing as to whether the judgment-cre- 
ditor who has so received the benefit 
of the execution can escape payment of 
poundage on the ground that the money 


so received has not been ” levied.” This 
problem has raised questions as to what 
is involved by the word ” levy ” and these 
were dealt with in such cases as Atchin v. 
Welle .(3), Mortimore v. Cragg ( 4 ), BtsstcUe 
v. Both Colliery Co. (6), Lee v. Danger 
Grant dk Co. (6) and In re, Thomas (7). 
In the result these cases settled that 
“levy” meant “turning the goods into 
moneyj” that primd fade this involved 
sale as well as seizure; but that in cases 
of payment or of compromise after seizure 
and preventing sale, the words “ shall so 
levy ” mean “ shall seize and thereby get 
the money.” “It is sufficient if by 
reason of the seizure the money is obtained 
directly or indirectly.” In this way the 
“ merits ” of the matter, the principle of 
payment upon the results, received due 
recognition but not without difficulty. 
Since 1888 ‘ those questions have been 
set at rest in England by an order under 
the Sheriffs Act of 1887 which will be 
found in In re, Thomas (8) at pp. 67-68. 

I come now to the second or alternative 
part of the provision as to poundage in 
r. 77 of Chap. XXXYI. The alternative 
arises only “ in the event of the claim 
being satisfied, compromised or settled.” 
IVIr. Langford James points out that the 
worll “claim” is wider than “decretal 
amount ” or “ judgment debt.” On this it 
may be observed that even if the word is 
intended in this context to apply more 
widely it may well be rather because of 
the Plaintiff’s costs of execution than 
because of any intention to comprise a 
substantive claim not yet prosecuted to 
judgment. But in. any case the question 
is what is “the claim ”? In my opinion 
the words can only refer to that claim 

(8) 6 T. R. 470 (17M). 

U» 3 C. P. D. 218 (18781. 

(6) 2 Bxeb. Div. 4K0 1 3 Esch. Div. 174(1878). 

(tf) [1898] 1 Q. B. 231, 241. 

(7) [1899] 1 Q. B. 460. 

(8) [1899] 1 Q. B. 66 at pp. 67-88 (1898). 
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which but for the satiefactiou compromise 
or settlement would, presumably, have 
resulted in a sum of money being levied 
by the Sheriff in execution. “Poundage 
on sums levied by the Sheriff in execution 
or in the event of the claim being satisfied, 
compromised or settled,” must, I think 
mean the claim in execution as contem- 
plated by the first portion of the words. 
The rule does not give the Sheriff a com- 
mission upon the settlement of every 
man's claim or even upon the settlement 
of every claim made in a suit. So much 
is admitted. The definite article can only 
be intended with reference to the preced- 
ing words of the provision. The whole 
provision is directed to proceedings in 
which the Sheriff is employed about the 
levying of a sum of money in execution. 
The alternative part applies to such a 
proceeding in an eveift, viz., where the 
process is interrupted before completion 
but in a manner which produces the same 
or a similar result. Ip such a case the 
debtor merely anticipates by means less 
distressing to himself the result of a 
coercive process already in mid career. 
He can safely be deemed to have paid, not 
only in. the course of the execution, but 
under stress of the execution It ~can 
safely be said of the Sheriff : “he seized 
and thereby got the money.” No one can 
■be heard to the contrary. This explains 
the most salient feature of the provisions 
of this Buie, viz., that it certainly does 
not contemplate or allow an enquiry 
in any case as to whether the exertions of 
the Sheriff are or are not in fact the effec- 
tive cause of the settlement. 

On the other hand if the contention of 
•the present Plaintiff is correct, how stands 
the matter? In the present case, judging 
from the written statement and from the 
strenuous affidavit filed on behalf of the 
Defendant in the suit I should, if 1 was en- 
titled BO to do, guess that the Defendant 


had no real defence and that, the attach- 
ment before judgment was the thing which 
brought him to his senses. But on the 
face of Buie 77 the right to poundage can 
depend upon no such enquiry. The con- 
tention must be and as I understand 
learned Counsel is that if for Plaintiff’s 
benefit an attachment is effected for any 
purpose or at any stage of a suit, then any 
subsequent settlement of the claim in the 
suit gives rise to a right to poundage. In 
my opinion any such construction of the 
alternative part of the clause in question 
does some violence to its language and 
stretches the principle which underlies it. 
Why such a right should be introduced 
<is a conditional alternative to the right 
given where a sum of money is levied in 
execution, it is difficult to see. If, on the 
other hand, the words aro taken as in- 
tended simply to apply the principle of 
Alehin V. Wells (3) and Mortimore»v. 
Cragg (4) they are given a meaning which 
is warranted by their context. Again 
where the only order in a suit is an order 
for interim attachment intended simply 
to preserve a fund until cause can be 
shown to an order nisi, i.e., until it can be 
decided whether the Defendant should 
be ordered to give security, the posi- 
tion has no necessary analogy at all 
to the case of a judgment-debtor rescuing 
his chattels from sale in execution. The 
order nisi may be discharged; security 
may be given ; the Defendant may succeed 
in his defence. If the inconvenience of 
the attachment produces in the Defend- 
ant a desire for peace and causes him to 
settle with the Plaintiff before judgment, 
be may or may not be in effect anticipat- 
ing a result which the due course of law 
would demand or bribg to pass. In any 
case be is not merely anticipating the 
result of a coercive process already autho- 

(3) 6 T. B. 470 (1793). 

(4) 8 O.P. 0.310(1878). 
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rized for the purpose oiE eifecting that re- 
sult. He Is not paying under the Court’s 
order and because the Court by its process 
has eflfectively compelled him to obedience. 
In addition it has to be remembered that 
the only property attached before judg- 
ment may be of small value thousrh the 
claim in the suit amounts to lacs of rupees. 
The Defendant may for the most cogent 
and diverse of reasons desire to settle with 
his adversary. To attribute what the 
Plaintff obtains upon a compromise before 
judgment to the fact that something — no 
matter what or of what value — was being 
held in medio : to regard the settlement, 
by a conclusive presumption ^ as the result 
of the labours of the Sherift* ; to grant him 
poundage as though he had “ caused it to 
be made ” — is to make a charge on princi- 
ples not hitherto recognised in connection 
with poundage. It converts poun 
into a new charge altogether. When 
judgment has passed and Defendant does 
not pay until execution has hegun, what- 
soever he pays may be regarded as collected 
by the Sheriff. Where there is no decree 
and no execution of a decree the fact that 
the Defendant has been compelled in 
effect to give security in case the Plain- 
tiff’s claim turns out to be well founded, 
does not necessarily mean that virtually 
or in truth the Sheriff has collected what- 
soever the Plaintiff may. get on a settle- 
ment. The question for me is whether the 
terms of r. 77 of Chap. XXXVI require 
me to hold that in such a case the Sheriff 
is in the same position as if execution of a 
decree had been in progress. I cannot 
think that they require or warrant this 
qondusion. 

R. 46 qf Chap. XVII of the Rules of 
Court makes rr. 15 to 25 of that chapter 
applicable mutatts mutandis to ‘'war- 
rants” of attachment before judgment. 
I fail to find anything in these rules that 
justifies any claim for poundage outside 


the provisions of Chap. XXXVI, r. 77. 1 
regard the question as depending in the 
end entirely on the correct construction of 
r. 77 as a charging provision. R. 20 of 
Chap. XVII refers to ” the amount direc- 
ted to he levied by such writ ” and also 
to “poundage.” These references are 
inapplicable altogether to an attachment 
before judgment. The words “ mutatis 
mutandis in r. 45 stand in the way of 
any false analogy. 

I regret if the result of this judgment 
should be that the Sheriff is not under the 
rules adequately remunerated for his work 
in connection with the carrying out of 
attachments before judgment, but in my 
opinion the suit must be dismissed with 
costs. 

Messrs, Kesteven Gooding cC Co,, 
Solicitors for the Appellant. 

Messrs, B, Basu d Go,, Solicitors 
for the Defendant. 

M. N. K 


[ORDINARY ORIGINAL CIVIL JURISDICTION.] 

Suit No. 2562 of 1921 . 


Buokland, J. 
1922 , 

24, February. 


JxTiiA Bhulohand and 
anr. 

V. 

F. C. Grace. 


Calcutta Rmt Act^Buit for ejectment of tenant 
— Conditiom precedent to enxMo tenant to get ad* 
vantage of the provisions of the statute — Non-pay* 
ment of arrears and current rent in due time, 
effect of. 


Where the benefit of the Rent Act is 
claimed the Defendant must show that 
he has paid arrears within three months 
of the Rent Act coming into force and sub- 
sequently paid his rent regularly within 
the time fixed in the contract with his 
landlord or in the absence of any such 
contract by the 16th day of the following 
month or in the event of the landlord re- 
fusing to accept rent by depositing it with 
the Rent Controller within a fortnigKt of 
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its becoming due. Where such of these 
conditions as are applicable are not ful- 
filled any other plea that may be raised 
should not be considered. Subsequent 
acceptance of rent does not create a waiver 
so as to make the statute applicable. 

Where there is an agreement to extend 
the time for payment before the rent 
actually becomes due under the lease then 
it might well be that the time within 
which under sec. 11 (5) rent has to be paid 
to the landlord is such extended date, but 
where the default has already taken place 
the subsequent acceptance of rent by the 
landlord does not Lake the matter out of 
the provisions of sec. 11, sub-sec. (5). 

This was a suit, No. 2.562 of 1921 in- 
stituted on t.lie Original Side of the High 
Court. 

The facts of the case will appear from 
the judgment. 

Mr. S. N. Banerjee and Mr. S. M. 
Bose, Counsel, appeared for the Plaintiff. 

Mr. S. (1. Gupta and Mr. T. Chatterjee, 
Counsel, appeared for the Defendant. 

The .fuDGMENT OP THE CoTJRT was as 
follows : — 

Buckland, J. — This is a suit for eject- 
ment and for damages. The Defendant 
under a lease, dated 15th Augiiat 1918, 
was a tenant for three years of the upper 
floor of No. 24, Camac Street, from the 
7th June 1918 at a monthly rental of 
Ba. 300. The lease expired : the Plain- 
tiff required the Defendant to leave, but 
the Defendant is still in occupation of the 
premises 

The only defence on behalf of the De- 
fendant is a plea under the Bent Act as 
to whether or not the Plaintiff bond fide 
required the premises for his own occupa- 
tion. But as has been pointed out more 
than once in cases in this Court, where 
the benefit of the Bent Act is claimed the 
Defendant must show that he has paid 


arrears within three months of the Bent 
Act coming into force, and subsequently 
paid his rent regularly within the time 
fixed in the contract with his landlord, or, 
in the absence of any such contract, by 
the ISth day of the following month, or, 
in the event of the landlord refusing to 
accept rent, by depositing it with the 
Bent Controller within a fortnight of its 
becoming due. Where such of these 
conditions as are applicable are not ful- 
filled, it is mere waste of time to consider 
any other plea under the Calcutta Bent 
Act. A statement of the payments of 
rent by the Defendant to the Plaintiff has 
been admitted by learned Counsel for the 
Defendant and placed before me, and from 
that I see that the rent for September 
1920 was not paid until the 18th January 
1921. On the 1st March 1921 the rent for 
October, November and December was 
paid at one time, and the rent for Janu- 
ary 1921 was not paid until the 7th April 
of that year. It is qiiihi unnecessary lo 
go further than this. 

It is, however, contended that if the 
rent is accepted subsequently and after 
default there is a waiver and the section 
does not apply. I do not agree with this. 
Where there is an agreement, to extend 
the time for payment before the rent ac- 
tually becomes due under the lease, there 
it might well be that the time within 
which under sec. 11 (5) rent has to be paid 
to the landlord is such extended date, hut 
where the default has already taken place 
I do not think that subsequent acceptance 
of rent by the landlord takes the matter 
out of the provisions of sec. 11, sub-sec. 6. 

In these circumstances there is no de- 
fence in this case and there will have to 
be a decree for ejectmor^t and an order for 
possession. Since the suit was filed, the 
Plaintiff has been paying without pre- 
judice at the rate of 350 a month, and 
therefore a decree will be made agaihtit 



680 


THB GKLOUTTX WEBELT NOTES. 


[iVoc< 


Jbiba Bhulchand V. F. C. Ghaob. 

Tiitw ai; that rate which is not contested. 
~Afwnn^ing to thc Statement produced 
before me it appears that excluding the 
month of February 1922 a sum of 
Rs. 1 ,050 is due in respect of three 
months, therefore there will be a decree 
for Bs. 1,050 in respect of mesne profits 
up to and including the 31st January 1922. 
The Defendant will continue to pay at the 
same rate until he vacates the property, 
and he will also pay the costs of this suit 
on scale No. 2, including costs incurred 
on the 18th August. Interest on decree 
at 6 per cent. 

Messrs. Pugh d Co., Solicitors for the 
Plaintiff. 

Messrs. Chatterjec & Co., Solicitors for 
the Defendant. 

S. C. M. 


lORIMINAL APPBuLATE JURISDICTION.] 
App. No. 174 OF 1921. 
Newbould, J. 


Abdcl Salih and 
ors., Appellants, 

V. 

Einq-Ehperob. 


SUBBAWABDT, J. 

1921, 

Heard, 25, August. 

Judgment, 

' 14, November. 

Criminal Procedure Code (Act V of 1898), tec. 
196A — Sanction of Government if necemary for 
protecation under eee. ISOB/j^SO, I. P. C., where the 
cdl^ations of the prosecution support a case under 
see., 1X0BI468, I. P C. — See. SS6, if applies in the 
ease of an application to the Sessions Judge for 
time and for keeping the case in his own file— Sec. 
gSO, l^alitg of joint trial of several persons for 
various offences committed in pursuance of a crimi- 
nal conspiracy— A cguittal on the conspiracy charge, 
effect of— Result of the tried, if can have any effect 
on the Ugednty of the tried— Miejoinder of charges— 
Indian Penal Code (Act XLV of I860), sec. HOB, 
otvmxndl conspiracy — Various offences committed 
in pursuamie of such conspiracy, if to be treated 
as a single offence or separate offences— See. 109, 
neeessi^ of sanction for prosecution for abetment, 
to commit non-cognisable ofences in pursuance of a 
■ erimiHal conspiracy— Evidence Aet (I of 187i), 
MM. 259 and ItO, refreshing memory from entries 
in et register kept by a elerk but vfrieh the untnees 


daily checked and signed — Retracted confession, 
admissibility in evidence — Charge to jury, to be eon- 
sidered as a whole in deciding misdirection. 

During the war a large numher of men 
having been required for marine work as 
scrangs, tindals, laskars etc., in Meso- 
potamia, a department called the Inland 
Water Transport (J. W. T.) Department, 
was created to carry on recruitment, and 
Chittagong was made a recruiting centre 
for “marine ratings," for service in 
Mesopotamia. In selecting recruits for 
“ higher ratings ” certificates of fitness 
were required and the men selected were 
paid one month’s pay in advance and diet 
allowance. There were various brokers 
for the supply of recruits. The brokers 
subsequently formed a combination based 
on a system of rateable distribution oi pro- 
fits. Enquiries revealed the existence of 
a wide-spread conspiracy to secure appoint- 
ments by deceiving the recruiting officer 
and his staff with forged certificates. 
Eventually ten persons were put on their 
trial on a charge of criminal conspiracy 
against them all' and on separate charges 
of other offences against each of them in- 
dividually. One of the accused was ac- 
quitted. Eight of the accused were con- 
victed on the general charge of conspiracy 
under see. 120BI420, 1. P. C. and one of 
the acdiised was acquitted on this charge. 
Besides all the said nine accused were 
convicted on one or more of the charges 
framed against ihem individually. The 
recruiting officer while giving his evidence, 
refreshed his memory from certain entries 
in a register written by his clerk but daily 
checked and signed by himself: 

Held — That although the allegations of 
the prosecution support a case of con- 
spiracy to forge documents, for prosecu- 
tion of which sanction under sec. 196A, 
Cr. P. C. is required, there is no reason 
why, because the accused might have been 
charged with an offence for. the proeectt- 



681 


iVoL. XXVI.] THE DMiCHTTA WBBKLI NOTES. 


Abdul Salim v. Ejng-Emperob. 

lion of which the sanction of the Govern- 
ment is required, they should not be charg- 
ed with and tried for offences in respect 
of which no sanction is required, e.g., con- 
spiracy to cheat and cause delivery of pro- 
perty (sec. 120BI420. I. P. C.). ‘ 

Amrita Lal Hazra v. Emperor (1) fol- 
lowed. 

That an application to the Sessions 
Judge praying for time and for keeping 
the case in his own file instead of making 
it over to the Additional Sefisions Judge, 
did not come within the purview of sec. 
526, Cr. P. G. and the Uial was not vitiat- 
* ed by the Sessions Judge refusing time. 

That the accused having been charged 
with criminal conspiracy under sec. 120B, 
the various acts of cheating referred to in 
the charges and the schedule annexed 
thereto are not to be treated as separate 
offences hut as having been set out as acts 
done in pursuance of the conspiracy. It 
was open to the prosecution to prove such 
acts in order that from them the existence 
of the conspiracy might be inferred. It 
may not have been necessary to set out 
these details in the charge, but their addi- 
tion did not make the charges had for mis- 
joinder, 

Subrahmania Ayyar V. King-Empgror 
(2) discussed and distinguished. 

That further the trial was not bad for 
the misjoinder of the charge of conspiracy 
with the other charges framed against the 
accused individually. Once a charge of 
conspiracy is framed, anything done in 
pursuance of the conspiracy cap be tried 
at the trial for conspiracy, for the offence 
of conspiracy and offences committed in 
pursuance thereof form one and the same 
transaction, 

(1^ I. L. R. 42 Oal. 957 at p. 988 : b. c. 19 0. 

W. N. 67B (19161. 

(2) L. B. 28 I. A. 267 : a. c. 1..L. B. 25 Mad. 

61 : 6 0. W. N. 866 (1901). 


In the case of Supeirintbndbnt and 
Ebmbmbranobr op IjBgal Affairs, Ben- 
gal V. Mon Mohan Ray (3), Harsha 
Nath Chatter jbe v. Emperor (4) and 
Amrita Lal Hazra v. Emperor (1) fol- 
lowed. 

That sec. 196A, Or. P. G., only renders 
sanction necessary when the prosecution 
is for criminal conspiracy punishable 
under sec. 120B, I. P. G. It does not 
alter the former law that a prosecution for 
abetment by way of conspiracy punishable 
under sec. 109, I. P. G. requires no sanc- 
tion. Therefore the individual charges of 
abetment to commit the non-cognizable 
off 6) ices in this case did not require sanc- 
tion. 

That the fact that an accused has been 
acquitted on the conspiracy charge, does 
not operate to show that the other offences 
with which he was charged were not part 
of the same transaction with the other 
offences charged at the trial and vitiate 
the trial. The legality of the joint trial 
depends on the accusation and not on the 
result of the trial. 

That under the provisions of secs. 159 
and 160 of the Evidence Act, the recruit- 
ing officer, while giving his evidence, was 
entitled to refresh his memory fivm the 
entries in the register written by his clerk 
and which he himself signed daily. * 

That a retracted confession is not inad- 
missible in evidence: it should be left to 
the jury to decide what value can be 
attached to it as against the maker. 

King-Empbror V. Pramatha Nath 
Bagohi (5) distinguished. 

That the charge to the jury miLSt be con- 

(1) I. L. B. 42 Cal 967 at p. 988 : 8, a. 19, C. 
W N.676 lttl6» 

i3; 19 0. W. N. 672: h. c. 21 0. L. J. 196 
f1914 

I. L. R. 42 r*al. 1 163 : c. 21 C. L. 

201 (19141. 

(5) 30 C. L. J. 603 (1919). 
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Meted as a whole in deciding whether 
there has been misdirection on the facts. 

This was an appeal preferred on the 
7tb April 1921 against a conviction and 
sentence under secs. 120B/420, 417/109, 
420/109 , 466/109, etc., passed by the 
Additional Sessions Judge of Chittagong 
(Mr. Neogy) with the aid of a special jury, 
dated the 27th January 1921. 

The facts will fully appear from the 
judgment. 

Babu Dasarathi Sanyal and Mautavi 
Md. Nurul Hug Ghaudhury for tlie Appel- 
lants. 

Babus Manmatha Natli Mukherjee, 
Monindra Nath Banerjee and Bhudhar 
Das for the Crown. 

The Judgment of the Court was as 
follows : — 

The eight Appellants and two others 
were tried before the Additional Sessions 
Judge of Chittagong and a sj)ecial jury on 
a charge of criminal conspiraciy against 
them all and on separate charges of other 
offences under the Indian Penal Code 
against each of them individually. One 
of these ten accused Makbul Ahmed was 
acquitted of all the charges framed against 
him. Eight of the remainder were con- 
victed on the general charge of conspiracy 
under sec. 120B/420, I. P. C. including 
one Ahmed Kabir who has since died. 
The second Appellant Ahmed Mia was 
acquitted on this charge. All accused ex- 
cept Makbul Ahmed w^ere convicted on one 
or more of the charges framed against 
them individually. In some cases the 
verdict was unanimous and in others by 
a majority of three to two. The 
lant* Abdul Salim has been sentenced to 
five years* rigorous imprisonment under 
secs. 120B/420, I. P. C. The Appellant 
Ahmed Mian has been sentenced to two 
years’ rigorous imprisonment under secs. 
420/109, 1, P. 0. The Appellants Maho- 


med Ismail alias Ismail Dovash, Osi 
Mian and Mahomed Ismail alias Kala' 
Ismail have each been sentenced to four 
years’ rigorous imprisonment under secs. 
120B/420, I. P. C., and the Appellants 
Mohmed Nassim, Matiar Eahman and 
Yasin have each been sentenced to three 
years* rigorous imprisonment under secs. 
i20B/420, I. P. C. No separate sen- 
tences have been passed on any of the Ap- 
pellants for the other offences of which 
they have been convicted. 

The facts of the case are somewhat com- 
plicated but it is not necessary to set them 
out in full since in this appeal we cannot 
set aside the findings of the jury on the 
facts whether the verdict be unanimous 
or that of a majority. The main facts 
according to the case for the prosecution 
are as follows : — During the war a large 
number of men were required for marine 
work as serangs, tindals, sukanis, laskars 
etc., in Mesopotamia. At first men were 
recruited in .India for this purpose by the 
Koyal India Marine (E. I. M.) Depart- 
ment at various centres throughout India. 
The demand for these men who were 
technically known as “Marine ratings” 
steadily increased and about the middle 
offAugnst T916 a new department, called 
the Inland Water Transport (I. W. T.) 
Department, was created to carry on this 
work of recruitment. The new depart- 
ment commenced work in October 1916. 
In February 1917, Chittagong was made 
one of the recruiting centres for “ marine 
ratings” for service in Mesopotamia. 
The recruiting office in the Chittagong 
Port Office worked as a branch office of the 
^nlentta recruiting office but wal. finan- 
cially independent. Mr. Chudbigh (P. 
W. No. 2). senior Harbour Master, was the 
recruiting officer for the Chittagong centre 
pnd as such selected men for marine ser- 
vice in Mesopotamia. Men getting over 
Bs. 20 per month were technically termed 
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“ Higher Batings ** and the others 
“ Lower Batings.” In selecting recruits 
for the higher ratings, Mr. Chudbigli 
made it a rule that all candidates except 
those known to him should produce certi- 
ficates or testimonials as to tlieir fitness 
before they were finolly selected. The 
men after their final selection were paid 
one month's pay in advance and diet 
allowance. They were then sent to Cal- 
cutta with a “watchman” to be made 
over to the Technical Eecruiting Officer 
who despatched them to Mesopotamia 
through the I. W. T. Officers in Bombay. 
This “watchman ” was a servant of one 
Abdul llahaman Dobasi who liad entered 
into an agreement v\ ith the Secretary of 
State for India on the 7th February 1917, 
for the supply of the recruits to serve as 
“marine ratings” in Mesopotamia. 
Abdul Eahaman was in the position of a 
sole agent and was entitled to get a com- 
mission on^ the number of men recruited 
through the Chittagong office whether he 
himself brought them in or not. But 
until the men recruited at Chittagong were 
made over to the Head Office at Calcutta, 
Abdul Eahaman was responsible for the 
money advanced to them. At first Ismail 
Dovash (Appellant No. 3) was Abdul 
Bahman’a “watchman” and besides 
performing his duties as watchman ijsed to 
bring in men for recruitment. For 
some reason the Port. Office authorities 
about the middle of the year 1917 refused 
to allow Ismail Dovash to enter that office 
and he then began to bring in recruits 
through Matiar Eahaman and Ahmad 
Mian (Appellants Nos. 7 and 2) and 
otheie. As a result of advertisement by 
Abdul Bahaman other persons also began 
to dring in recruits. These middle ' men 
or dalaU got no commission or remunera- 
tion from Government. 

Mr. Ohudbigh took good care to bring 
to the notice of* the candidates for recruit- 


ment and of these dalal$ that certificates of 
competency and general fitness were abso- 
lutely necessary ' for recruitment in the 
“Higher Ratings.” The certificates 
which were accepted were of two kinds 
known as shipping office certificates and 
Basrah certificates. In the present case 
we are only concerned with the Basrah 
certificates. These were certificates granfc-^ 
ed to men who had already served in 
Mesopotamia. 

Among the dalals who brought In le- 
cruite were nine of the accused excluding 
Abdul Salim (Appellant No. 1). Until 
July or August 1918 these dalals worked 
separately, each on his own account, ex- 
cept Ismail Dovash and those who worked 
on his behalf. This rivalry of interest 
gave rise to friction with the result that 
the business of each suffered more or less 
and in August 1918 the dalals made up 
thejr mutual differences and formed a 
combination based on a system of rateable 
distribution of profits at some fixed • 
periods. At about the same time inform- 
ation was receivetl from the Military 
Authorities at Basrah by the Government 
of India which led to an enquiry by the 
Criminal Investigation Department of 
Bengal being ordered. This enquiry 
revealed the existence of a wide-spread* 
conspiracy to secure appointments in the 
higher ratings by deceiving the Eecruiting 
Officer and his staff with forged certi- 
ficates. The association of dalals at 
Chittagong hired one house and a room 
in another house there to carry on their 
business. In that room the dalals used 
to assemble and receive candidates for 
marine service. The Appellants Abdul 
Salim with one Penheiro, since deceased, 
used to meet the dalals there and receive 
orders for the certificates to be forged. 
The forged certificates ^ere prepared at 
the house of Abdul Salim by him or by 
Penheiro or others. Abdul Salim was 
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paid for preparing or procuring these 
forged certificates with a portion of the 
money received by the recruits as advance 
pay and diet allowance at the time of their 
final selection. The dalals also got a 
share of this money which was divided 
amongst them at certain intervals by the 
Appellant Ismail Dovash. 

The above are the more salient features 
of the case which are necessary to be 
stated before considering the points of 
law urged on behalf of the Appellanfs. 

The first point argued on behalf of the 
Appellants is that the trial is void because 
an application to the Sessions Judge under 
sec. 626, Or. P. C. to allow time to move 
the High Court was refused. This con- 
tention fails because no application under 
this section of the Code was in fact made. 
While the case was on the file of the 
Sessions Judge Mr. Seaton, an application 
was made to him to keep the case on his 
^ own file. He refused this application as 
frivolous and rightly held that sec. 626, Cr. 
P. C. did not apply to such a case. He 
then transferred the case to the Additional. 
Sessions Judge for trial. If the Appel- 
lants had good grounds to object to the 
trial of the case by this officer they could 
.have applied to him to adjourn the case 
to enablQ them to move this Court but this 
they did not do. 

» The second ground on which the legalily 
of the trial has been attacked is that the 
allegations of the prosecution support a 
case of conspiracy to forge documents and 
that a prosecution for such an offence re- 
quires sanction under sec. 196A of the Code 
of Criminal Procedure. We can see no 
reason why because the Appellants might 
* have been charged with an offence for the 
proseciitien of which the sanction of the 
Government is required, they should not 
charged with, and tried for, offences in 
flspect of which no sanction is required. 

X similar objection was taken in the ••Ase 


of Amrita Lai Hazra v. Emperor '(1) and 
was overruled as untenable. 

The third ground on which objection has 
been taken to the legality of the trial is 
that there has been misjoinder of charges. 
The charges framed counting each head 
of charge as a separate charge total thirty- 
seven. There is first a charge with one 
head charging all the ten Appellants “ that 
you between the 1st September 1918 and 
the 27th November 1918 at Chittagong 
and other places in British India did agree 
with one another and with seven other 
named persons and with other persons 
unknown, to do and to cause to be done, 
an illegal act, to wit the commission of 
the offence of cheating by deceiving the 
Recruiting Officer for Marine Bating at 
Chittagong and his staff with forged certi- 
ficates of ability, and by statements and 
conduct at or about the time of recruit- 
ment, and thereby fraudulently and dis- 
honestly inducing them, to deliver to the 
recruits concerned their respective ad- 
vance pay for one month and diet allow- 
ance at the rate of 8 as. each, and you 
were then parties to a criminal conspiracy, 
and that in pursuance of the said con- 
spiracy, the said Becruiting Officer and 
his staff were deceived by 22 Exhibits 
marked in the case (the numbers of which 
are stAted) and by statement and conduct 
during the production of the said exhibits, 
and were thereby fraudulently and dis- 
honestly induced to deliver to the recruits 
mentioned in the schedule given on the 
reverse the sums quoted therein re- 
spectively against their names : and you 
thereby committed an offence punishable 
under sec. 120B read with sec. 420 of the 
Indian Penal Code.’* The schedul% on 
the reverse of this charge contains the 
names of 22 recruits with the amount of 

(1) 1. L. B. 42 Oal. 967 at p. 988 : 6. o, 19 0, 

W. N; 676 (llil6). 
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one month’s advance pay and diet allow- 
ance paid to each of them. 

Before considering the remaining 
charges we will first consider the objection 
that has been raised to this main charge. 
It is contended that this charge is bad 
since it is not a charge of a single offence 
but really of 22 different offences; that 
each separate act of deceit in respect of 
each of the 22 recruits named in the 
schedule is a separate offence. In support 
of this contention reliance is placed on 
the well-known decision of the Judicial 
Committee of the Privy Council, Subrah- 
mania Ayyar v. King~Emperor (2). It is 
contended that this charge is open to the 
same objection as the first count of the 
charge in that case and the reason given 
in the judgments of three of the learned 
Judges of the Madras High Court, whose 
decision was accepted by the Judicial Com- 
mittee, are applicable to Uiis case. Tlxere 
would be great force in this contention if 
the law were the same now as it. was when 
that case was decided. Then conspiracy 
to commit an offence (except a conspiracy 
to wage war) was punishable only as the 
abetment of an offence. Consequently a 
person joining in conspiracy in pursuance 
of which several offences were committed 
. could only be charged with the abetment 
of those offences and the abetment of each 
offence had to be charged separately. 
But now that sec. 12013 has been added 
to the Indian Penal Code, conspiracy has 
become a substantive offence. This has 
the effect of bringing the law ad to con- 
spiracy in India into line with the English 
Law. The main arguments in the judg- 
ments of the three learned Judges of the 
Madras High Court, who Held the first 
count in Subrahmania Ayyar's case (2) 
to be bad, were based on the difference 
between the English and Indian Law and 

(2) L. B. 98 I. A. 267 : s. c. 1. L, B, 26 Mad. 

61; 6 0. W. N. 866 (1001). 


the fact that conspiracy could only be 
charged as a form of abetment. Mow that 
the law has been altered these arguments 
lose tlieir force. In the present case the 
accused were charged with the offence of 
conspiracy and the acts of cheating re- 
ferred to in the charge and the schedule 
are not charged as offences but were set 
out as acts done in pursuance of the con- 
spiracy. It was open to the prosecution 
to prove such acts in order that from them 
the existence of the conspiracy might be 
inferred. It may not have been necessary 
to set out these details in the charge but 
their addition did not make the charge 
bad for misjoinder. 

It wiis also contended that the trial was 
bad for the misjoinder of this charge of 
conspiracy with tlie other charges framed 
against the accused individually. Sepa- 
rate charge sheois with two, three or four 
heads have been drawn up against each 
of the accused. Except in the case of Osi 
Mia (accused No. 4) heads of charges of 
abetment of offences punishable under 
secs. 417, 420 and 466, 1. P. C., have been 
framed agafnst each accused. Six of 
these Jiine accused have also been charged 
with abetment of an offence punishable 
under sec. 471, I. P. C. Each of these 
sets of charges relate to the fraudulent 
recruitment of one of the persons named 
in the main conspiracy charge. The 
charges against Ahmed Mia (accused 
No. 2) may be taken as an example. He 
is charged first with having between Ist 
September 1918 and 26t.h day of Novem- 
ber in pursuance of the Criminal conspi- 
racy already charged abetted Aminul Huq 
in the commission of the offence of cheat- 
ing, the said offence having been com- 
mitted by the said Aminul Huq by de- 
ceiving the Becruiting Officer for Marine 
Eatings, Chittagong, and his staff with, 
forged certificate of sukani (Exbt. 
and by statement and condnot at or aboiiK 
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the time of recruitment and thereby in- 
tentionally inducing him or them, so de- 
ceived, to appoint him (Aminul Huq) as 
suhani which he or they would not have 
done if not so deceived, and which act 
was likely to cause damage or harm, in 
mind, reputation and property, and the 
said offence of cheating having been com- 
mitted in consequence of his abetment he 
committed an offence punishable under 
•ec. 417 read with sec. 109, 1. P. C. He 
is charged secondly in similar terms with 
having abetted Aminul Huq in the com- 
mission of the offence of cheating under 
•ec. 420, I. P. C., with the same forged 
certificate and thereby dishoneslly anti 
fraudulently inducing the Pecruiting 
Officer or his staff, so deceived, to pay 
Bs. 45 (one month’s advance pay as 
sukani) plus /8/ as (khoraki or diet al- 
lowance), the said money being the pro- 
perty of Government. 

He is charged thirdly witli having 
between the 1st September and 5th Nov- 
ember 1918 in pursuance of tlie criminal 
conspiracy already charged abetted some 
unknown person or persons in tlie com- 
mission of the offence of forgery of the 
certificate of Aminul Huq as mkain (Exbt. 
839) purporting to have been made by a 
public servant in his official capacity. 

Poui’thly he is charged with having on 
the 5th November 1918 abetted Aminul 
Huq , in the commission of the offence of 
using aa genuine a forged document 
punishable under secs. 466 and 471, I. P. 
C.,- , the said offence having been com- 
.mitted by the said Aminul Huq, by 
fraudulently and dishonestly using as 
gennine the forged certificate of him- 
self as suhani (Exbt. 839) before the 
'Becruiting Officer and Eis staff and 
wbibh he (Aminul Huq) knew to be 
a forged documetot. The charges under 
seoB. 417 , 420, 466 and 471 read with sec. 
I. P.' 0., that have been framed 


against the other eight accused are in 
similar terms. In the case of the first 
two accused, Abdul Salim and Ahmed Mia, 
the charges relate to the same recruit 
Aminul Huq. In the other seven differ- 
ent recruits are named in each set of 
charges. Osi Mia (accused No. 4) is 
charged, firstly, that he between the 1st 
September and the 27th November 1918, 
in pursuance of the criminal conspiracy 
stated in the main charge, abetted some 
unknown person or persons in the com- 
mission of the offence of forgery of a docu- 
ment, to wit the certificate of Ali Miah as 
suhani (Exhbt. 969) purporting to have 
been made by a public servant in his 
official capacity and punishable under sec. 
466, I. P. C., and the said offence having 
been committed by the said unknown 
person or persons in consequence of bis 
abetment, he thereby committed an offence 
punishable under sec. 466 read with sec. 
109, 1. P. 0. He is secondly charged that 
he, on or about the 27th November 1918 
at Halisahar P. S. Double Moorings in 
pursuance of the criminal conspiracy had 
in bis possession five documents described 
in the schedule given on the reverse 
(Exhbls. 966, 966, 975, 959 and 990) 
knowing them to be forged and intending 
that they should fraudulently and dis-, 
honestly be used as genuine, the said docu- 
ments being of one of the descriptions 
mentioned in sec. 466, I. P. G., viz., pur- 
porting to have been made by publie 
servants in their official capacity and he 
thereby committed an offence punishable 
under sec. 474, I. P. C. None of these 
five documents are the subject of any of 
the other charges against individual ac- 
cused nor do the names of the persons 
which appear on these documents appear 
in the schedule to the general conspiracy 
charge. One more head of charge re- 
mains to he mentioned. Ahmed Mia, the 
first accused, in addition to the chaifea 
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under secs. 417, 420 and 466 read with 
sec. 109, 1. P. 0., is fourthly charged with 
the substantive offence of having been in 
poseession of 10 forged documents — ^this 
charge being in similar terms to that 
framed against Osi Mia. None of these ten 
documents set out in the schedule are the 
subject of any other charge and^only one 
name, Abdul Aziz, appears both in this 
schedule and in the schedule to the cons- 
piracy charge. 

It is urged on behalf of the Appellants 
that each of these ten sets of charges re- 
lates to entirely separate transactions for 
which the Appellants could not be tried 
jointly. It is also urged that the charges 
of abetment of cheating and abetment of 
forgery under one head of charges are also 
separate transactions since in the cheating 
charges the person abetted is named whilst 
in the forgery chargee he is described as a 
person unknown. There can be no doubt 
that these ten accused could not liave been 
tried at one trial on the charges framed 
against them individually if there had not 
been also the charge against them all of 
conspiracy punishable under sec. 120B 
read with sec. 420 I. P. C. It is con- 
tended on behalf of the prosecution that 
once a charge of conspiracy is framed any- 
thing done in pursuance of the conspiracy 
can be tried at the trial for conspiracy. 
This contention is supported by authority 
of decisions of this Court. In the case 
of Superintendent and Remembrancer of 
Legal Affairs, Bengal v. Mon Mohan Ray 
(3) it was held that the offence of con- 
spiracy and offences committed in pur- 
suance of that conspiracy formed one and 
the same transaction and could be jointly 
tried. It was also so held in Harsha Nath 
Ghatterjee v. Emperor (4) and both these 

ff iftf. w. »r.<W2 « c. r T. j m 
1214\ 

(4) 1. L. B. 42 Oftl. 1152 : b. o. 21 0. L. J 
201 (1914). 


cases were cited and approved in Amrita 
Lai Hazra v. Emperor (1). These deci- 
sions fully support the contention raised 
on behalf of the Crown and we hold that 
there was no misjoinder of charges in the 
present case that would render the trial 
illegal. 

It is also urged even if this misjoinder 
did not render the trial illegal, the Court 
had discretion under sec. 239, Cr. P. C., 
to try the accused separately and this dis- 
cretion was improperly exercised. But 
even if this be regarded as all irregularity it 
cannot be held to have occasioned a failure 
of justice. 

There is not the same objection to the 
joinder of a number of chargee in a con- 
spiracy trial that there might be in 
other cases since even if they Jiad not been 
charged, the offences alleged to have been 
committed in pursuance of the conspiracy 
could have been proved to support the 
charge of conspiracy. This being so, we 
do not think that there was even an ir- 
regularity or an improper exercise of dis- 
cretion in putting in the form of charges 
the specific acts specially relied on as 
against each individual accused to show 
that they joined in the conspiracy. 

Objection was also taken tq the indivi- 
dual charges of abetment to commit ncm- 
cognizable offences on the ground that the 
abetment sought to be proved was abet- 
ment by conspiracy and therefore sanction 
of the Local Government to the initiation 
of proceedings was necessary under sec. 
196A, Cr, P. C. On behalf of the Grown it 
is not conceded that those charges of abet- 
ment rest on conspiracy and it is pointed^ 
out that there is evidence to prove abutment 
by instigation. But even if the abetiment 
were by conspiracy, spc. 196A, Cr. P. C., 
only renders sanction necessary when the 
prosecution is for criminal oonl^acj 

{1 I. L. B. 42 Oal. C67 at p. 983 ^ i. o ^19 0. 

W. N. 079 (1916). 
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punishable under sec. 120B, .1. P, C. It 
does not alter the former law that a pro- 
secution for abetment by way of conspiracy 
punishable under sec. 109, I. P, 0., re- 
quires no sanction. 

Another objection on tlie ground of mis- 
joinder was based on the acquittal of the 
Appellant Ahmed Mia on the conspiracy 
charge. It is urged that this shows that 
the other offences with which he was 
charged were not part of the same transac- 
tion. with the other offences charged at 
the trial. The answer to this objec- 
tion is to be found in the wording of 
sec. 289, Or. P. C. It begins “When 
more persons than one arc accused.” 
That is to say the legality of the joint 
trial depends on the accusation and not 
on the result of the trial. The charge of 
conspiracy against this Appellant was a 
real accusation and not a mere excuse for 
trying him with the others. The learned 
“Sessions Judge has recorded that he can- 
not account for the verdict of not guilty 
against this accused under sec, 120B/420, 
1. P. C. 

In addition to the above-mentioned ob- 
jection to I he legality of the trial, objections 
were also taken on the ground of wrongful 
admission of evidence. The first of these 
relates to*a portion of Mr. Chudbigh’s evi- 
dence. In deposing as to the names of 
the brokers who produced certain certi- 
ficates alleged to be forged Mr. Chudbigh 
refreshed his memory by referring to 
entries made not by himself but by his 
■clerk. The evidence as to the circum- 
stances under which these entries were 
made is to the following effect, Mr. 
^Ohndbigh and his clerk sat in the same 
office roopa and the dalaU used to come 
there with recruits. In the caee of higher 
ratings Mr. Chud1l>igh would ask for the 
recMiit’e certificate and question him about 
hia capacity. The recruit and the broker 
wotild then go to the clerk who would re- 


cord the name of the recruit and the 
broker, and other details. After the day’s 
selection and after the clerk recorded the 
names in the register Mr. Chudbigh count- 
ed them and signed his name. We hold 
that these facts were sufficient to make 
the provisions of secs. 159 and 160 of the 
Evidenpo .-Vet applicable and that Mr. 
Chudbigh was rightly allowed to refresh 
his memory by referring to these entries. 
In the leading text book on this Act three 
classes of cases covered by these two sec- 
tions are described and the present case 
is of the third class : “ When it (the writ- 
ing) brings to the mind of the witness 
neither any recollection of the facts men- 
tioned in it nor any recollection of the 
Meriting itself but nevertheless enables him 
to swear to a particular fact from the con- 
viction of his mind on seeing a writing 
which he knows to be genuine.” Mr. 
Chudbigh admitted in cross-examination 
tliat ho did not himself keep any note of 
the names of the brokers and that he did 
not care to know their names. The writ- 
ing therefore could not bring io his re- 
collection the fact that a particular broker 
identified a particular recruit. But on a 
reference to the register he could swear to 
such a fact. We therefore hold that the 
learned' Sessions Judge was right in reject- 
ing as he did the petition of objection to 
the admission of this evidence. 

It was contended that the retracted con- 
fession of the Appellant Abdul Salim 
should have been held to have been inad- 
missible. In ^support of this contention 
reliance is placed on the case of King-Em- 
peror V. Pramatha Nath Bagchi (6). The 
only point of resemblance between the 
facts of that case and . the present case is 
that Abdul Salim’s confession was record- 
ed late at night. That alone is not snffi* 
dent ground for holding that a confession 
was not voluntarily made. It is not 
(6) so 0. L. 3 . SOSidSie), 
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necessary to discuss the point at length. 
We think the learned Sessions Judge was 
right in letting in thi« confession and 
should have left it to the jury to decide 
what value could be attached to it as 
against the maker. He was, however, 
unnecessarily favourable to this Appellant 
since he told the jury the value of a re- 
tracted confession was almost nil even 
against the maker of it. 

We find no substance in the contention 
that evidence of the result of the police 
enquiry w-as wrongly admitted because 
evidence was given that the accused were 
arrested in consequence of the police en- 
quiry. The Criminal Investigation De- 
partment Inspector, Surendra Nath Lahiri 
(P. W. No. 33), was examined to explain 
the delay and had to give some account 
of the investigation between October 1918 
and the submission of the charge sheet in 
September 1919. We do not find that he 
deposed to any fact that w^as not admis- 
sible against the accused. 

In summing up the voluminous evi- 
dence to the jury the learned Sessions 
Judge has put the case to them with per- 
fect fairness. Our attention has been 
drawn to some points favourable to the 
accused or adverse to the prosecution that 
have not been referred to in the charge 
and to other points which might have 
been put differently. It is not to be 
expected that a Judge should comment 
on every point that could be possibly 
argued in favour of the accused. It is 
"sufficient if, as in this case, the Judge 
deals with the more important points -and 
does not unduly press on the jury his own 
views on questions of fact. We have 
considered carefully the evidence as to 
points of fact said to have been improperly 
dealt with in the charge and w^e are satis- 
fied that there has been no misdirection 
as regards them. For instance it is point- 
ed out that the July were not told that the 
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enlistment registers were not found till 
the fourth search of the office. But the 
point is of no real importance. The so- 
called search was not a search in the ordi- 
nary sense of the word. These registers 
were not concealed but could have been 
taken at an earlier stage of the investiga- 
tion but apparently their importance was 
not recognised at first. 

Then as regards ihe evidence of the 
head clerk, the jury were plainly told 
that he was an accomplice and were pro- 
perly directed as to the necessity of corro- 
boration of his evidence. It w-as not 
necessary to repeat this direction every 
time any reference was made to his evi- 
dence. It W'Ould serve no useful purpose 
to refer to every point in the evidence to 
which oiir attention has been drawn. In 
deciding whether there has been mis- 
direction on the facts, the charge to the 
jury must be considered as a whole and 
we are satisfied that there has been no 
misdirection in this respect. 

We hold therefore that no ground has 
been established which w^ould justify our 
interference with the verdict of the jury. 
The sentences passed are appropriate to 
the offences of which the Appellants have 
been convicted. 

We accordingly dismiss this appeal. 

J. N. R. Appeal dismissed. 
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Priu^ Council— Costs— Irrelevant document •printed 
hy successful Appellant, 

J5, after appointing S as manager of 
her estate, by ekrarnama stipulated to pro- 
vide B with a certain pensionary allowance 
in the event of his resigning the service. 
The ekrarnama concluded with this 
clause : “ The heirs and representatives of 
mine and the administrators of the Raj 
Heyasat Dumraon (of which she was in 
possession as life-tenant) should fulhj^ com- 
ply with the terms of this deed ” : 

Held — That these words were only a 
recommendation by the executant to the 
two parties respectively named to pay the 
pension and not a bindincj promise that 
they should pay it after her death. 

The successful Appellant was deprived 
of the cofit of printing in the paper-book 
documents which were irrelevant for the 
disposal of the appeal. 

This was an appeal by special leave of 
Hie Majesty in Council against a judg- 
ment* and decree, dated the 27th July 
1917, of the High Court of Judicature at 
Patna, reversing a judgment and decree, 
dated the 19th May 1914, of the Court of 
the Subordinal e Judge, Second Court, at 
Arrah. 

The suit in which the said dcciees were 
made was brought by the Respondent 
claiming a certain sum of money, alleged 
to be due lo him as pension under an 
ekrarnama, dated the 15th June 1906, 
wliich was executed by the late Maharani 
Beni Prasad Ivuer, who was then in pos- 
session of the Dumraon Raj properties. 
The Court of first instance dismissed the 
suit, but the High Court decreed it. 

The facts leading up to the litigation 
may be briefly stated as follows : — The 
Dumraon Raj is an ancient ancestral 
impartible Raj which descends to a single 
male heir according to the rule of lineal 
primogeniture. Another custom of the 

« Reported: (1918) Pat. 86^ 


Raj family is that females are excluded 
from succession. The husband of the said 
Maharani Maharaja Sir Radha Prasad 
Singh Bahadur, K.C.T.E., who was, at 
one time, the proprietor of the Raj, died 
on the 5th May 1894, leaving him sur- 
viving the said Maharani and a daughter, 
but no male issue. He left ra Will, dated 
the 17th December 1890, of which pro- 
bate was obtained in due course. In the 
Will he described what constituted the 
Raj property, and in view of the family 
custom whereby females were excluded 
from succession, he gave his widow an 
interest in the Raj properties under cer- 
tain circumstances. It confirmed a 
power to adopt a son already given to the 
Maharani by a deed-poll, dated the 12th 
August 1889. The testator gave several 
legacies and made provision for his 
daughter. The clause giving interest to 
his widow was as follows : — 

“In case I should die without leaving 
any son or sons horn to me in my life- 
time or in due course Jifter my death, or 
should such son or sons die in the life- 
time of my wife without attaining his or 
their majority and without leaving male 
issue, then I give, devise and bequeath 
the whole of my property aforesaid to my 
wife for the term of her natural life, and 
I declare that the gift herein contained 
shall take effect and inure for the benefit 
of my wife, whether I leave a son adopted 
by me or not, and shall continue for her 
benefil, whether she gives effect to the 
power of adoption hereinbefore mention-^ 
ed or not, but it shall be subject to her 
making all proper provisions for the main- 
tenance, support and education of the son 
to be adopted by me, or should I not adopt 
one or such son die of the son or sons to 
be adopted by her under the power afore- 
said, and from and after her death, I give, 
devise and bequeath all my property afore- 
said to the son to be adopted by me, or. 



VoL. XXVI.] THE CALCDTTA WEEKLY NOTES. 691 

I\rAHARAJA KeSHO PraSAD SlNGH V. SiV SaRAN LaL. 


should T leave no son adopted by me or 
such adopted son die, as mentioned in the 
power aforesaid, to the son to be adopted 
by me ( ? my) wife under such power and 
his heirs absolutely.’* 

On the death of her husband, the Maha- 
rani obtained possession of the Paj pro- 
perties, which were of considerable value. 
In May 1902, the then manager of the 
Raj having resigned, slie appointed the 
present Respondent as Ihe manager at a 
salary of Rs. 1,200 per month. The Re- 
spondent was a vakil and was then prac- 
tising at Arrali, where he had been in 
practice for twenty-six years. In 1901, 
the Th^spondent’fi salary was raised to 
Rs. 1,500 per month. Besides his salary 
he had fiee board and residence, convey- 
ances, and also travelling allowance and 
other perquisites. . 

On the 15lh June 190h, the ]\raharani 
executed the said rhrarnania , which is as 
follows : — 

“ 1 am Sri Maliarani Beni l\asadKiier, 
widow of jMaharaja Sir Radha Prasad 
Singh Bahadur, K.CM.E., guddiuashiv 
and malik of the Dumraon raj reyasat 
pargana Bhojpur, District Shahabad, by 
caste Ujjain Kshatri, by occupation a 
Zamindar. • 

As, in 1902, it became necessary for 
me to appoint a manager for the manage- 
ment of the Dumraon raj reyasat and 
Munshi Siv Saran Lai, B. L., vakil of the 
CJalcutta High Court, wdio was at the time 
practising as a pleader at Arrah, a well- 
known pleader of the Arrah District, had 
a good practice and w-as also the retained 
pleader of the Dumraon raj reyasat for a 
long time, willingly and immediately 
accepted the post of manager with my 
approval, and he having left practising as 
a pleader, commenced to work in the 
reyasat. Therefore, in order that the said 
Munshi may not at any time, hereafter, 
sustain loss for leaving the service, I 


think it proper and just that should the said 
Munshi leave his tliis service for any 
reason, or if under any other circum- 
stances, reasonable or unreasonable, he 
may have to leave this service according 
to his own wishes or against his wushes, 
then the said Munshi shall get monthly 
Es. r500, which comes to Rs. 6,000 
annually for life, by way of pension from 
the date of resignation from the Dumraon 
raj reyasat. And I liope thiii if perchance 
after granting this pension he (the said 
Munshi) again desires to resume his prac- 
tice as a pleader, then he shall get sufii- 
cient compensation for the loss he might 
sustain for leaving his profession for a 
considerable period and that he will ])ass 
his old age comfortably. It is desh'able 
that the heirs and representatives of mine, 
the successor and the administrators to the 
Dumraon raj reyasat Estate, shall fully 
comply wdth the terms of this document. 
Therefore, after fully considering and 
understanding the matter, 1 have executed 
this document in the form of ekrarnama, 
so that it may be of use when required.” 

On the 18th December 1907, the Maha- 
rani died, leaving her surviving her said 
daughter, who had married and was known 
as Her Highness Ujjeinin Maharani of 
Rewa. According to the custom of the 
family, the Appellant, as the heir of the 
late Maharani, became entitled to the pos- 
session of all the Raj properties, but it 
was alleged that on the day before her 
death, the deceased Maharani had adapted 
one Maharaj Kumar Sri New^as Prasad 
Singh. The Court of Wards, therefore, 
took possession of all the Raj properties on 
behalf of the alleged adopted son, who 
was a minor, but the Appellant challenged 
the validity of the adoption on various 
grounds. In March 1908, tlie Respondent 
ceased to be manager of the Raj. On the 
5th Pebriiary 1909, the Appellant brought 
a suit in the Court of the Subordinate 
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Judfie of Arvali to have the alleged adop- 
tion declared invalid and for possession of 
the Baj properties. On the 12th August 
1910, this suit was decreed. By this de- 
cree it was ordei’ed that he was entitled to 
recover possession of all the properties 
appertaining to the Dumraon llaj ; that the 
Court of Wards representing the alleged 
adopted son should deliver the f)osaession 
of the same to the Appellant ; that the 
Court of Wards should render an account 
of all it took possession of, and its manage- 
ment : and that the Appellant was entitled 
to all the profits accrued during the 
period he was kept out of possession. 

The alleged adopted son under the 
guardianship of the Court of Wards ap- 
pealed to the High Coiii't at Calcutta, lutt 
the parties entered into a compromise, and 
on the 17th May 1912, the High Court 
passed a decree in terms ol the compio- 
mise. The effect of the compromise 
was that the Appellant was to have the 
Baj properties, but that the order of the 
Court of first instance as to the account- 
ability of the Court of Wards and its 
liability for mesne profits for the period 
of the Appellant's dispossession was set 
aside; and that the Appellant was to pay 
the alleged adopted son a sum of 10 lacs 
of rupees in certain instalments. As the 
result of this litigation, the Appellant re- 
covered possession from the Court of 
Wards of all the properties appertaining 
the Dumraon Baj. 

On the 3rd August 1912, the Bespondent 
instituted the present suit against the Ap- 
pellant, who was Defendant in the Court 
of the Subordinate Judge, Second Court, 
Arrah. .The Bespondent had also im- 
pleaded the said alleged adopted son as De- 
fendant 2, and the Maharani’s daughter. 
Her Highness the Maharani of Bewa as 
Defendant 3, the former, on the ground 
that he had received or was to receive 10 
lacs of rupees out of the Dumraon Baj 


properties, and the latter because she was 
the heiress of the lale Maharani of all her 
personal nroperties, and the Plaintiff 
<*laimed that he W'as entitled to be paid 
his pension out of such properties. Both 
Courts in India, how'ever, dismissed the 
suit against both of them and they were not 
parties to the present appeal. In his 
plaint, the Bespondent alleged that he 
ceased to be the manager on the 17th 
March 1908; that the Court of Wards 
paid him his pension down to the 18th 
September 1911, when the estate was 
handed over to the Appellant ; that the 
Appellant had denied any liability and re- 
fused to pay the pension, and that a sum 
of Bs. .5, 4-1.5 was due to him on account 
of the pension and interest up to the last 
day of July 1912, that the Bespondent 
accepted the managership according to ihe 
terms offered by the Maharani, that when 
the Bespondent mentioned to her the risk 
which he was undergoing “ she gave him 
favourable and hopeful assurances,” and 
that later on when ‘‘ the affairs were all 
settled to her satisfaction and the im- 
provements in the management of the 

e. state became quite perceptible, the Blain- 
tifl' reminded the Maharani of her former 

f. ssuranccs referred to above, and she, con- 
scious of the situation of the Plaintiff and 
of the risks which he had already under- 
gone in absenting himself so long from 
his commanding practice for her sake and 
to safeguard him from any loss that he 
may be put to in future and also being 
pleased with the success of his manage- 
ment and appreciating the value of his ser- 
vices and desirous and anxious to secure 
the retention of the same for the future 
management of her estate, and on con- 
sideration of other facts which may be in 
her mind to compensate the Plaintiff, 
allowed him a pension of Bs. 600 per^ 
month for his life in case he had to give 
up the present post which he was occu- 
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pying, either voluntarily or involuntarily, 
and executed a I’egistered document, dated 
the 15th June 1906. to this effect.*' He 
contended that the ekrarmuna was for 
legal necessity and for the benefit of the 
Raj, and tluit “ w’hatever may be the posi- 
(ion of the iMaharani, whether she was in 
possession of the Raj as a life-tenant 
or as an owner of an impartible 
estate or as a TTindii widow, or as 
an execaitrix, or as a manager, or as 
a trespasser, or as a trustee, the Plaintiff 
was entitled to get his pension : Firstly, 
from the geneial assets in the hands of the 
Defendants Xos. 1 and ‘2; secondly, from 
the savings of the estate airears or nn- 
(.•ollected rent the debts due to the estate 
at the time of her deatli, and from income 
of the estate lield in suspense in tl\e Maha- 
rani’s or any other person’s hands ; thii\llv. 
from her personal * properties and her 
slfi(lha)t; and fourthly, from all kinds of 
property wliich the late Mnharani was in 
])ossession of and which liad now’ come into 
the bands of the Defendants.” 

The Plaintiff', on those allegations, 
prayed for a decree for Rs. 5,445 and con- 
sequential reliefs. 

The Appellant tiled his written state- 
ment stating that he was not the Maha- 
rani*s heir and pleading that the clitar- 
nama w’as invalid for want of (!onsideration 
or on the ground of tlie consideration 
being wholly or in part immoral and 
against public policy, that it was not bind- 
ing upon him personally or upon tlie Raj 
properties. He denied that there were 
any assets in his hands representing the 
Maharani’s estate or her savings out of in- 
come, but he submitted that if there w'ere 
they also were not liable io satisfy the 
Respondent's claim under the agreement. 

On the pleadings, the Subordinate 
Judge settled seventeen issues, of which 
the following Jire material to this report : — 

(6) Is the agreement supported by any 


consideration? Is the consideration 
valid? 

(7) Is this agreement beneficial to the 
estate, or highly improvident? Is it 
binding upon Defendant No. 1? 

(9) Is tlie agreement legal and valid? 

(10) Had the. Maharaiii any personal 
property? Has the Defendant No. I come 
into possession of any sucli projierty? Is 
such property liable, to the Plaintiff’s 
claim? 

(11) Is the. Plaintiff entitled to recover 
this amount of pension claimed from (1) 
arrears of uncollected rent, (2) debts du(? 
to the estate at the time of the iMaharani's 
death, (3) any other income*, if any, due 
to the Maharani, with regard to which 
she did not expressly indicate any 
intention as to wl^etJu*!* it was to 
he treated as her peisopal projierty or 
whether it was to be treated as part of t he 
co?*pus of the estate; (4) from ge^neral 
assets in the hands of Defendant No. ], 
that is, all kinds of property wdiich the 
late IMaharani was in possession of and 
which have now come into the hands of 
Defendant No. 1 ? 

On the 9th May 1914, the Subordinate 
Judge, after recording the oral and docu- 
mentary evidence adduced.by the parties, 
delivered judgment in favour of the Appel- 
lant, and passed a decree dismissing the 
suit with costs. The learned Subordinate 
Judge held that the grant of the pension 
was not an improvident act, but that it 
w^as not for legal necessity or for t"e 
benefit of the Raj, that the c/irurwa»/ir. 
w-as not binding upon the Raj in the hands 
of the Appellant, that if the Maharani had 
a widow^’s estate the Respondent would 
not be entitled to recover the amount of 
the pension from the properties Nos. 1, 2 
and 3 of Issue No. 11, that the Maharani 
had a life-interest in the Raj, that many 
properties acquired by her had been in- 
corporated in the Raj and not treated as 
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her separate property, that the Respon- 
dent would have been entitled to recover 
the pension from the stridhav ol the 
Maharani and from properties Xos. 1. 2 
and 3 of Issue No. 11, which had C( 3 mo 
into the hands of the Appellant, if tl:e 
ekrarnarm had contained a contravd to pay 
the pension out of those properties, and 
that the true construction of the ekrarnama 
was that it contained only an undertaking^ 
that the pension would be paid out of the 
Raj property ; and that there was no 
undertaking on the part of the Maharani 
personally to pay the pension or out of the 
properties Nos. 1 , ‘i and 3 of Issue No. 1 1. 
On the question of consideration, he held 
tTiat the Respondent accepted the post 
without any condition oi* proiiiise of re- 
ward or pension, that the grant of pension 
was purely a voluntary act of the Maharani 
without any consideration, that the con- 
sideration stated ill the ekrarnania, viz.^ 
the necessity to guard against possi!)iH 
future losses was lictitious. 

Against the said decree of the Subordi- 
nate Judge the Respondent appealed 
the High Court of dudicature at Patna, 
and on the ‘i7th July 1017, that 
Court delivered judgment allowing the 
appeal with ‘costs in both Courts. The 
learned Judges \Aho heard the appeal 
held that there was no legal necessity 
to give the Respondent a pension and the 
ekrarnatna did not bind the Raj in the 
hands of the Appellant, that the Maha- 
rani acquired several properties out of the 
income received by her, that such ac- 
quisitions were managed along with the 
Raj, and if she had held the estate of a 
Hindu widow there would have been a 
presuiiiption that she intended these ac- 
quisitions to accrue to and form part of the 
Raj, but that the Maharani was a tenant 
for life and therefore the presumption did 
not arise, and that the Appellant had 
eome into possession of pi’operty both 


movable and immovable which the late 
Maharani might have disposed of if she 
pleased. As to the construction of the 
rhrarnayna the learned Judges were of 
opinion that the Subordinate Judge had 
proceeded on a mistranslation thereof. 
They gave their own translation, and held 
on such translation that the Maharani in- 
tended to liold herself personally liable for 
the pension and that her acquisitions were 
answerable for her engagements. With 
regard to the question of consideration, 
they held tliat that consideration was that 
stated in the ekrarnama^ that it was good 
consideration, and that it had not been 
shown that the consideration for tlie c/crur- 
mma was eilher wholly or in part immoral 
or contrary to public policy. In tlie re- 
sult they ordered that tlie Respondent’s 
suit be decreed against the Appellant for 
the principal sum claimed with interest at 
six per cent, per annum from the end of 
each month till realization, and that the 
decree was to be executed only against the 
property of the Maharani in the Appel- 
lant’s hands whicli had not been duly ad- 
ministered by him. 

A formal decree, dated July 1017, 
was accordingly drawn up. 

Against the said decree of the High 
Court tlie Appellant obtained special 
leave to appeal to His Majesty in Council. 

Mr, L. DeGruyther, K, G, (with Mr. 
J. M. Parikh) for the Appellant. — The 
Courts have held that the lady entered 
into a personal agreement that this should 
be paid. 

The High Court have held that this 
personal covenant could be exercised not 
only against her but also against her re- 
presentatives after her death. Narotam 
Das v. Sheo Pargosh Singh (1) was relied 
on for the proposition that anyone who in- 
termeddles with the estate of M deceased 

(1) L. R. 11 I. A. 8«; 8. C. I. L. R. 10 Cal. 

740 ( 1884 ). 
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person is responsible. Also Khitish Chan- 
dra V. Hadhika Mohan (2), Karimuddin 
V. Gobind Krishna (3) and Narayana 
Sami Pellai v. Esa Abbaya Sait (4) 
and para. 305 of Mayne, as to whether the 
widow's assets could be followed. Cites 
Bhagbutti Deyi v. Ghowdhuri Bhola Nath 
Thakur (5) and Magunta Vccraraghava v. 
Magunta Kota Reddi (6). 

Mr, A. M. Dunne, K. G. (with Mr. 
Bhagwandin Dube) for the Respondent 
called on to ar^aie what consideration 
Ihere was, said JMaharani ^^ave a general 
undertaking that he should not sufler. 

[Lord Philltmore. — T here is no fresh 
contract.] 

This document was an express promise 
and registered and similar to a case where a 
servant’s wages are raised. Consideration 
is the continuance in service. Refers to 
secs. 265 and 266, Indian Succession Act. 
Any person w-ho interferes with estate of 
deceased makes himself liable. 

[Lord Ph;uj1More. — We will consider 
the question of consideration only now.] 

• 

Their Lordships’ Judgment was deli- 
vered by 

Sir Robert Stout. — This is an appeal 
by Maharaja Kesho Prasad Singh against 
a decree of the High Court of Judicature 
at Patna. The High Court revised the 
decree of the Subordinate Judge of the 
Second Court at Arrah, which had dis- 
missed the suit with costs. The suit was 
to recover Rs. 5.445 and the basis of the 
claim rests on an ekrarnama given by 
Maharani Beni Prasad Kuer, wddow of 
Raja Sri Radha Prasad Singh Bahadur, 
K.C.I.E., gaddinashin and proprietress of 

(2) T. L. R. 36 Cal. 276 (]607>. 

(8) I. L. B. 81 All. 407: s. 0 . 13 C. W. N. 
1117 (P. C.) (1909). 

(4) 1. L. B. 28 Mad. 351 (1905). 

(6) L.B.2L A.256 : s. c. I, L. B. 1 Cal, 
104; 24 TV. B. 168 (1876). 

(6) 3 Maj. L. W. 422 (1916). 


Raj Reyasat Dumraon (Duinraon Estate) 
in Pergana Bhojpur, District Shahabad, by' 
caste an Ujjain Cbhatri and by occupation 
a Zamindar. 

The Dumraon Raj is impartible and the 
estate is an important one and one of con- 
siderable extent. The family of the Maha- 
raja trace their pedigree back for many 
centuries. The widow before-named 
managed ihe estate after the death of her 
husband ; it had been devised to her for the 
term of her life by the Will of her husband. 

A great number of questions was raised 
before the Subordinate Court, and no less 
tlian seventeen issues w^ere framed. These 
issues were issues of law and fact. In the 
High Court these issues were reviewed, 
and a decree was made for the payment 
of the principal sum claimed with interest 
at six per cent, per annum, from the end 
of each month till realisation; that the 
decree was to be executed only against the 
property of the Maharani in the Appel- 
lant’s hands which had not been duly ad- 
ministered by him. 

According, therefore, to this decree, the 
liability of the Appellant wras only as an 
administrator of the estate of the Maha- 
rani. The case has, however, been argued, 
and the Respondent has claimed that he 
is entitled to his claim against, the Appel- 
lant on one of two grounds, that is to say, 
either against him as an administratoi* de 
son tort of the estate of the Maharani or 
as the owner of the Dumraon estate. 

The case of the Respondent rests on the 
ekrarnama, and it was contended tliat this 
document binds ihe administrator of the 
Maharani’s estate and also the owner of 
the Dumraon Estate. 

The Respondent was a pleader of the 
Courts, and had had conversation with the 
Maharani about becoming the manager of 
the estate. At one^or more of the inter- 
views, his statement is that she said that 
if he gave up liis practice in Court, and 
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became the iiiana<?er of the estate, she 
would see Ihat he should not be the loser 
by so doin^. There is no mention of such 
a promise in the contract of employment. 
This was evidenced by the letter sent by 
the Mahamni to the Respondent, and 
dated the 29th May 1902. It reads as fol- 
lows : — 

'' Urgent. 

From — 

Maharani Heni Prasad Kucr Deyi Debi, 

To— 

Munslii Siv Saran Lal. 

(May Cod keep you in peace.) 

“ After expressing my desire to meet you 
I have to say that as Mr. Charles Fox, the 
manager, has resigned his post, 1 think it 
necessary that some competent man should 
live at my place and help me, so I write to 
you that you will please live at my place 
and execute the orders which 1 may issue 
to you, and will pay you Rs. 1,200 per month 
as salary. 

The 29th May 1920. '' 

The Respondent entered on his work as 
manager, and on the 15tE June 1906. the 
ekrarnama was executed. The draft of 
this document was, before signature by the 
Maharani, seen by the Respondent, and 
he seems to liave made no objection to its 
terms. The Judge of the Subordinate 
Coui't and the Official Court Translator 
agree as to the translation of this ckrar- 
y\ama, but the Judges in the High Court 
w'e^,e of opinion that it was wnongly tran- 
slated in part by the Official Translator and 
the Subordinate Judge. The part object- 
ed to, reads in the translation adopted by 
the Subordinate Judge as follows ; — 

V Therefore, in order that the said Munshi 
may not at any time hereafter .sustain loss 
for leaving the stervicc, I think it pro per 
and just that should the said Munshi leave 
this service for any reason, or if under 
any other ^circumstances readonable or 
unreasonable, he may havei to leave 
this service, according to his own wishes 
or against his wishes, then the said 
Munshi shall get monthly Rs. 500, which 
comes to Rs. 6,000 annually for life, by way 


of pension, from the date of resignation from 
the Dumraon raj reyasat. And I hope that, 
if perchance, after granting this pension, 
he (the said Munshi) again desires to re- 
sume his practice as a Pleader then he .shall 
get sufficient compensation for the loss he 
might sustain for leaving his nrofession for 
a considerable period and that he will pass 
his old age comfortably. It is desirable 
that the heirs and representatives of mine, 
the successor and the administrators to the 
Dumraon raj rcyasat Estate shall fully com- 
ply with the terms of this document " 

The translation adopted by the High 
Court of til is part of the document reads 
as folloW'S ; — 

I. therefore, in order to safeguard 
against the loss which the said Munshi mav 
sustain, if perchanoe he vacates this post 
for any reason in future, I think it just and 
proper that if in future the said Munshi 
gives up this servieei for any reason or he 
has to rfesign the service according 
to his wishes or against his wishes 
for any other reason, and under any 
circumstances, justifiable or unjustifiable 
he, the isaid Munshi, shall rrct Rs. 500 
(rupees live hundred) monthly which 
amounts to Rs. 6,000 (rupees -six thousand) 
annually, as pension for life from the date 
he resigns the post of manager of raj rcyasat 
Dumraon, and I hope that by allowing this 
(torn) in perchance he', according to his 
desire, reverts to the profession of pleader- 
ship, hei shall get to some extent compen- 
sation foe, the loss he may sustain for leaving 
his profession after ( ? for) a long time, and 
he will pass his old age in comfort. The 
heirs and representatives of me, the execu- 
tant, and the Gaddinashin and administra- 
tors of raj reyamt Dumraon should fully 
comply with the (terms of) this deed.” 

There does not seem much difference in 
the language, so' far as the creation of a 
liability on the part of the administrator 
of the estate of the Maharani is concerned, 
between the two translations. The Re- 
spondent rests bis case on the translation 
accepted by the High Court. The ques- 
tion, therefore, is : Do the W’ords used in 
the accepted translation show that the 
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Maharani agreed or contracted with the 
Eospondent that, after her death, her exe- 
eulor or administrator sliould pay the pen- 
sion named? 

The ekrarmma provides that the He- 
spondent is to get Rs. 500 monthly, for 
life, from the date he resigns his post as 
manager, and it goes on to say that the 
iljiharaiii hopes that by allowing this sum, 
he will pass his old age in comfort : but 
then comes the next, and important, sen- 
tence, as to who is to pay this, and the 
words already quoted show that there are 
two different parties mentioned, viz., first, 
her heirs and representatives, and, second- 
ly, tile owner or administrators of the Raj 
Dumraon Estate, and the ekrarnama says 
that these parties “should fully comply 
with the terms of this deed.“ Are these 
words a binding promise to pay such a 
pension, or are they only a recommenda- 
tion by Ui(3 lady to two different fiarties to 
coinfdy with the deed, i.c., to jmy the pen- 
sion? If it l)ad been intended to provide 
that the pension was to he a right of the 
Respondent to olitain this money, the 
words are surely insufficient to effect such 
an intention. In the accepted translation, 
the w’ords are that they “ should fully com- 
ply “ wuth the terms of the deed. She did 
not treat, therefore, the ekrarnama as an 
ordinaiy contract. It lias to be noticed 
that the work whicli llic Tlesjiondent did 
was work for the estate, not personal work 
for the Maharani. Why then should her 
personal estate be bound to pay a pension 
to this servant of the estate, namely, the 
Respondent? 

Their Lordships are of opinion that the 
ekrarnama is not in terms a contract bind, 
ing the executor or administrators of the 
M a bs .r a.ni to pay the pension, nor can it 
be said tbat it is a binding contract, on the 
owner or administrators of the Raj Dam- 
raon Esate to*pay such a pension. Being 
of this opinion, it is unnecessary to con- 


aider whether the Appellant was ever the 
administrator of the estate or the, other 
<luestions raised in the appeal. 

Their Lordships are of ojiinion that the 
appeal must be allowed with costs, both 
liere and below, and that the decree of the 
Subordinate Judge dismissing the suit be 
restored. They agree vvith the opinion 
expressed by the Judges of the High Court, 
that in the Court below a mass of irre- 
levant matter was introduced, and tbat 
two documents specified have been printed 
that were irrelevant. The cost of printing 
these documents (i.e. p. 274 to p. 348 and 
p. 351 to p. 481 in the printed record) 
must be borne by the Appellant, and the 
Registrar of the I’rivy Council should dis- 
allow all costs of, and incidental to, these 
irrelevant documents when taxing, the 
costs of the appeal incurred in England. 
Their Ijordships will humbly advise His 
Majesty accordingly. 

Holicitor : Mr. Kdtcard Dalgado for th^ 
Appellant. 

Solicitors : Messrs. Barrow, Rogers and 
Ncvill for the Respondent. 

R. M. P. 

[PBIVT COUNCIL] 

[APPBAr, FROM THE CHIEF CoURT OF THE 

Punjab.] 

Viscount Hai.danb.'I 
Viscount Cave. 

Lord Dunedin. 

Lord Shaw. . \ Chhajju Ram, 

Lord Philliuobe. Appellant, 

Sir John Edge. y v. 

Mb. Ameer Ali. I Niki and ors., 
1922, j Respondents. 

Heard, 2, February. 

Judgment, 

27, February. 

CivU Procedure Code (Act V of 190S), Or. 47, 
r.l^Reeieu), grounde for cUmitting applxecUione 
fvr—Prmoue decieion, error in, if “tujieient 
reason" for review. 

H. 1 of Or. 47 of the Civil Procedure 
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Code must he read as in iisclf definitive of 
the limits within which review is per- 
mitted^ and reference to practice under 
former and different statutes is mislead- 
ing. 

The words “ any other sufficient 
reason'' in Or. 47, r, .7, mean a reason 
sufficioil on grounds at least analogous to 
those specified hnmcdiatcljj previously , 
that is to say, to excusable failure to bring 
to the notice of the Court new and import- 
ant matters or error on the face of the 
record. 

Upon an application for reriew the Court 
cannot proceed to deal with (he case on the 
merits as if on an appeal. 

This was an appeal from two juc 1 f 3 fmenls 
and a decree of the Chief Court of the 
Punjab (11th .December 1918) whicli 
affirmed a judgment and dc(*ree of Ihe 
Subordinate Judge of Hissar (18th August 
. 1914). 

Tlio suit was instituted bv Ihc Plaintiffs 
(Hespondents) to pre-empt tlie sale of 
lands made by the vendor Mrs. Forbes in 
favour of the Apiiellant 

The latter contended that the Plaintiffs 
were suing on behalf of others who had 
no right to pre-empt but the Subordinate 
Judge who tried the suit held that tliis 
contention liad not been made out and 
decreed the suit. Against this decision 
the Appellant appealed to the Cliief Court 
of the Punjab and a Bench of that Court 
consisting of Scott Smith and Leslie Jones. 
JJ., reversed the judgment of the Sub- 
ordinate Judge and allowed the aj^peal 
(8rd November 1917). 

The Plaintiffs then applied for a review 
*of this judgment and their application was 
heard by hi Division Bench of the (’liief 
Court consisting vff Wilberforoe and Scjoit 
Smith, JJ., who held on the 2t2nd July 
1918 that the previous Bench “ had pro- 
ceeded on an incorrect exposition of the 


law” and directed ” the appeal to go 
before the Bench for their decision.” 

The appeal was thereupon heard by a 
further Bench of the Chief Court consist- 
ing of Wilberforoe and Le Eossignol, JJ., 
who delivered judgment on the 11th 
December 1918 and agreeing wdth the find, 
ings of llie Subordinate Judge they dis- 
missed the Defendant’s appeal. 

The ]3efendant now appealed against 
the judgments of the Chief Court, dated 
the ‘22nd July 1918 and the 11th December 
1918. 

[The hearing of the appeal was com- 
menced on January 31st before a Board 
consisting of Viscount Haldane, Lord 
Phillimore and Mr. Ameer Ali but owing 
to the importance of the questions raised 
a Full Board was constituted to hear the 
appeal.] 

Sir G. R. Lowndes, K. C. and Dubi for 
the Appellant. 

There are two main points : — 

(1) Can the lloview Court overrule a 
])revious judgment of the A])peal Court? 

(2) Tf so — were they right? 

The provisions of the Code dealing with 
review are sec. 114 and Or. 47 of the Code 
of Civil Procedure, 1906. 

The application for review was made to 
two J.ndges only, one of whom was the 
same as before. 

They practically had a complete re-hear- 
ing of the suit ivhich is outside their 
poweis on review ; moreover there is no 
authority to justify a new Judge sitting. 

Tmler Or. 47, r. 5 of the Code the same 
Judges must sft, and if one of the Original 
Ihuich is absent the other should sit alone. 

Bee Aubhoy Churn Mohunt v. Shamonl 
Lochun^Mohunt (4). 

In Or. 47 the words ” oi- for any other 
sufficiervt reason ” must be words ejus- 
dem generis ” to the classes already men- 
tioned. 

14 ) I. L. B. 16 Cal. 788 (1889'. 
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Sandrinyham v. G reach (5), ii. v. 
Glc worth (6J and Tillmans dc Co, v. S, S. 
Knutsford (7). 

If you construe these words “ ejusdeni 
generis it is clearly impossible to re-open 
all the issues on review. 

In this Order the common quality whicli 
justifies review is mistake— some acciden- 
tal slip or omission. 

The Indian cases on the subject are as 
follows : — 

Under Bengal Eegulation ‘26 of 1814, 
sec. 4. Maharaj Moheshur Singh v. Ben- 
gal Government (8). 

Under Act VIII of 1859, secs. 37G and 
378. Nusseerooddeen Khan v. Indurnarain 
(3), Nubo Kishorc Mooherjec v. Shib Pro-- 
sad Pattuck (9), Ko Poh v. Monng Toy 
(10), Ml, Montoora v. Ahlak Roy (11), 
Juygobiindhoo Bose v. J. P, Wise (I‘2), 
Chin taniani Paul Y, Peary Mohan Mookcr- 
jee (13), J. P. Wise v. Iliiro Lai Gircc 
Gossain (14), Judah Ram Deb v. Ram Lai 
Mudduck (15), Koleemooddecn Mundul v. 
Hecrun Mundul (16), Sheik Ellem v. 
Mahomed Basheer (17), Banec Madhub v. 
Kalcc Churn Singh Roy (18), Shaikh 
Muncerooddeen v. Kfidir Buksh (19), Roy 
Mcghraj v. Beejoy Oobind Burral (2), 

(2) 1. L. 11. 1 Cal. 197 : 8. c. 23 W. R. 438 

(1«76). . 

(3) 6 W. R. 93 (F. B.) (1866}. 

(6) 7 B, & C. at p. 100. 

(6) 4 Bosl t Sinilli al p. 982. 

( 7 ) L. B. [1908] 2 K. B. 886 at p. 40]. 

(8) 7 U. I. ▲. 283 at p. 304; 3 W. B. B. C. 46 

(1869). 

(9) 9 W. R. 161 (1868). 

(10) 10 W. B. 143 (1868). 

(ID 11 W. B. 197 (1869). 

112) 12 W. B. 410 (I869I. 

(13) 16 W. B. 1 ; 6 B. L. B. 126 (B, B.) (1870). 

(14) 16 W. R. 160 I187I). 

(16) 19 W. B. 189 (1873). 

(16) 24 W. B. 186 (1876). 

(17) I. L. B. 1 Cal. 184 ; t. c. 24 W. B. 382 

( 1876 ). 

(18) 24 W. B» 387 (1876). 

(19) 24 W. B. 410 (1876 . 


lUlcm V. Hasheer (17), liaman v. Karu- 
uatlia Tharahtn (20), Mahadeva liayar v. 
Saj^ani (21) and Rcasut Hosseiu v. 
Hadjcc Abdoollah (22). 

Under Act X of 1877, sec. G23. Sheo 
Ratan v. Lappu Kim (23). 

Under Act XIV of 1882, sec. 623. 
Vcltaya v. JaganathaJi'Jii), Amir Hasan v. 
Ahmad AU (25), Gojial Chandra Lahiri v. 
Solomen (26), Gungapershad Sahu v. 
Maharani Bibi (27), Be Sharup Chand 
Mala V. Pat Dasec (28), Muhammad Yusuf 
Khan v. Abdul Rahman Khan (29), Suite- 
man Hussein v. The New Oriental Bank 
Corporation, Ltd. (30) and Rajah Kotngiri 
Venkata Subbamma Rao v. Rajah 
Vcllanki Venkatrama Rao (31). 

The Act of 1859 is mud) wider than 
the present Civil Procedure Code. 

If a review were inadmissible under the 
.1850 Act, « fortiori it would be inadmis- 
sible under tlie present Act. 

Their Lordships’ Judgment was deli- 
vered by 

Viscount Haldane. — This appeal is 
brought from two judgments of the Chief 
Court of the Punjab and a decree follow- 
ing on them, whicli affirmed a decree of 
the Subordinate Judge of TIissar. In the 

(17) I. L. B. 1 Cal. 184: a. c. 24 W. B. 382 

(1876). 

120) r. L. R. 2 Mnd. 10 (1876). 

(21) T. L. U. 1 Mad. 396 (1878). 

(22) L. B. 3 I. A. 221 : a. e. I. L. B. 2 Cal. 

131 (1876). 

(23) I. L. B. 6 All. 14 (1882). 

(24) I. L. B. 7 Mad. 307 (lf'83'. 

(2F' I. L. B. 9 All 36 (18861. 

.26) r. li. B. 13 Cal. 62 (1886). 

(27) L. B. 12 X. A. 47 at p. 51 : a. o. I. L. B. 

11 Cal. 379 (1884). 

(28) T. L. R. 14 Gal. 627 (1887). 

(29) L. B. 16 I. A. 104 1 a^ o. I. L. B. 16 Oal. 

749 (1889). 

(30) T. L. B. 16 Bom. 267, 274 (1890). 

(31) L. B. 27 I. A. 206 : 8. c. 4 C. W. N. 720 

(1900). 
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litigation oat of which the appeal arises 
the Respondents were Plaintiffs. They 
claimed to have validly exercised a right 
of pre-emption over certain lands which 
the Respondent Mrs. Forbes, who was 
made a Defendant only formally, had sold 
to the Appellant. Into the details of the 
transaction it is not* necessary to enter at 
great length, for their Lordships are of 
opinion that the case must be disposed of 
on a principle governing procedure which 
will appear presently. It is sufficient to 
state that Mrs. Forbes sold to the Appel- 
lant her proprietary rights in the subject- 
matter of the suit, tw'o villages called 
Mauza Kagsar and Mauza Jarnni Kera, by 
a deed of sale on the 2nd October 1912. 
The price Rs. 42,000 was ])aid, and the 
Appellant took possession. Shortly after- 
wards the Respondents other than Mrs. 
Forbes sued the Appellant to set aside the 
sale and for a decree for possession of the 
« former of the two mauzas on payment of 
Rs. 15,000. They claimed that they were 
Gaur Brahmans by caste, and were occu- 
pancy tenants of that village and members 
of an agricultural tribe of the village 
within the meaning of the Alienation of 
Land Act, XIII of 1900 of the Punjab. 
They further alleged that no formal notice 
or information had been given to them of 
the proposed sale of the village, which 
sale had been completed secretly and 
collusivelv and that they Avere entitled to 
a right of ))re-emption. Among other de- 
fences raised by the Appellanf was this, 
that in reality the Plaintiff Respondents 
were suing on behalf of third persons who 
had no right to purchase the village, and 
that in consequence no such right of pre- 
'einption could be asserted on the j)art of 
the persohs suing. 

The learned Subordinate Judge tried a 
number of issues in the suit, wdiich raised, 
among others, the question Tvhether the 
Plaintiffs were suing for their own benefit 


and had a right of pre-emption. In the 
end he found in favour of the Plaintiffs on 
all the material issues, including those 
j-aising the questions just referred to. The 
present Appellant then appealed to the 
Chief Court of the Punjab. A Division 
Bench of that Court, consisting of Scott 
Smith and Leslie Jones, JJ., reversed the 
judgment of the Subordinate Judge, hold- 
ing^ that the Plaintiffs’ claim for pre-emp- 
tion was really one on behalf of third per- 
sons who had no such right. They had 
allowed, as an additional ground of appeal, 
the contention to be brought before them 
that the suit had been instituted in the 
interests of third persons who vvere non- 
agriculturalisis and had on that account 
no right of pre-emption, and had given 
leave to the Defendant to adduce further 
csidence on the point, including the records 
of certain proceedings. In the result 
they allowed the appeal, holding that 
because the Plaintiffs were not suing for 
themselves alone, but for themselves in 
conjunction with other persons, their 
claim to pre-emption was not maintain- 
able. The Plaintiffs then applied, under 
Or. 47, r. 1, of the Code of Civil Procedure, 
1908, for a review’ of the judgment of the 
Division Bench, on the ground that the 
Division Bench ought not to have admitted 
the additional ground of appeal, and that 
the learned Judges were misled into hold- 
ing that the fads found by them disen- 
titled the Plaintiffs to a decree. 

The application for review' came before 
the same C’hief Court, not constituted as 
before hut different Iv. At the second 
hearing the Division Bench was made up 
of W’ilberforce, J., another Judge of the 
Chief Court, and Scott Smith, J., who had 
sat at the previous hearing. These learn- 
ed Judges held that the previous Division 
15encli w^as right in admitting the addi- 
tional evidence, especially as no objection 
had been taken by the Plaintiffs to its ad- 
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njission, and that that Bench did right in 
considering it. But the second Division 
Bench thus newly constituted then pro- 
ceeded to deal on the merits with the 
judgment brought before them under the 
Code for review, treating the vieu' of the 
law taken by the previous J)ivision Bench 
as matter Dial was open to them as if on an 
appeal. They held that the previous deci- 
sion of the case had “ proceeded upon an 
incorrect exposition of the law.’' Accept- 
ing on this ground the application lor re- 
view, tliey (tirected the “ appeal to go 
before the Bench for their decision.'’ In 
accorda-Jice with this direction the case 
was hoa7‘d by a Division of the Chief Court 
constituted of Wilbejforce, J., and an- 
olhcL’ Judge who had not previously heard 
it, Le Rossignol, d. These learned Judges 
considered certain other- gi'ounds of ap|)cal 
which had not been decided liy Scott Smith 
and Leslie Jones, »rj,, heirtg ininiaterial in 
the view which they liad taken. They de- 
cided these points ad\:ersely to the Ap- 
pellants and then followed the decision of 
Wilbert'orce and Scott Smith, J»r., at the 
second hearing by the Chief Court, and 
dismissed the appeal. 

It will 6e observed that the question 
with which their JiOi-dshi]js have to deal 
is one concerned not with appeal to a Court 
of Appeal, but with I'cview by the Court 
which had already disposed of the case. 
In England it. is onlv under slrictlv limit- 
ed circumstances that an application for 
such a review^ can be entertained. In In- 
dia, however, provision has for long past 
been made by legislation for review in 
addition to appeal. But as the right is the 
creation of Indian statue law, it is neces- 
sary to see what such statutory law really 
allows. The law applicable to the pre- 
sent case is laid dou n by Or. 47, r. 3 , 
of the Code of Civil Procedure, 1908. This 
Rule is enacted- in the following terms ; — 
'' Any person considering himself aggriev- 


ed, (a) by a decree or order from which 
an appeal is allowed, hut from which no 
appeal ha^ been preferred (h) by a decree 
or order from which no appeal is hereby 
allowed, or (e) b.v a decision on a reference 
from a CV)urt of Small Causes, and who, 
from the discovery of new and important 
matter or evidence, which, after the exercise 
of due diligence, was not wdthin his know- 
ledge? or could not be 'produced by him at 
the time when the decree was passed or 
order made, or on account of some mistake 
or error apparent on the face of the record, 
or for any otln r is.uflicient reason, desires 
to obtain a review of the decree imssed or 
order made against him, may apply for a 
review of judgment to the Court which 
passed the docri'e or j)iado the order." 

By r. 5 of the same order it is provided 
that"^" 

" Where thr Judge or rludges, or any one 
of the Judges who pas^d the decree or 
made the order a review of which is applied 
for, continues or continue attached to the 
Court at the time when an application for 
the review is 7 >rcsentcd. and is not or arc 
not i)rocluded by absence or other cause for • 
4, l>enod of six months next after the ap- 
plication from considering thc» decree or 
order to which the application refers, such 
Judge or Judges or any of them shall hear 
the application, and no other Judge or 
Judges of the Court shall hear the same.*’ 

Tlicir Lordships observe that M^ilber- 
force, J., was not one of tlie Judges who 
passed the decree or made the order re- 
vievv^erl. Tliey miderstand that Leslie 
Jones, fJ.y was precluded by absence from 
sitting. But -this circumstance makes no 
difference to what is prescribed by r. 5. 
It is clear that Wilberforce, J., was pre- 
cluded by the language from hearing the 
application, and this in itself would be a 
fatal objection to the judgment .in review. 
The Court of Review- bad to be composed 
of Scott Smith, J., alone, a circumstance 
not without importance for the larger con- 
siderations which follow’. 

But larger considerations present them- 
selves. The Order re-enacts with im- 
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portant variations legislation on the sub- 
ject of review which has been in operation 
for a long time past. 

If their Lordships felt themselves at 
liberty to construe the language of Or. 47 
of the Code of Civil Procedure, J908 with- 
out reference to its history and to the deci- 
sions upon it, their task would not appear 
to be a difficult one. For it is obvious tl)at 
the Code contemplates procedure by way 
of review by the Court uhich has already 
given judgment as being different from 
that by way of appeal to a C'ourt ot Ap- 
peal. The three cases in which alone 
mere review is permitted are those of new 
material overlooked by excusable misfor- 
tune, mistake or error apparent on tbe 
face of the record, or “ any other suffi- 
cient reason.’* The first two alternatives 
do not apply in the presonl case, and the 
expression ** sufficient,” if this were all, 
w’ould naturally bo read as meaning suffi- 
ciency of a kind analogous to the two 
already specified, that is to say, to excus- 
able failure to bring to the notice of the 
Court new and important matters, or error 
on the face of the record. But before 
adopting this restricted coJistniction of the 
expression “sufficient,” it is necessary to 
Lave in mind in the first place, that the 
provision^ as to review was not introduc- 
ed into the Code for the first time in 1908, 
hut appears there as a modification of pre- 
vious provision ma-de in earlier legislation : 
and, in the second place, that the extent 
,of the power of a Court in India to review 
its own decree under successive forms of 
■legislative provision has been the subject 
of a good deal of judicial interpretation, 
not, however, in all cases harmonious. 
, That the power given by the Indian Code 
* is diflferept from the very restricted power 
which exists in England appears plain from 
the decision in Charles Bright and Co. ^ . 
selkf (1), where the Court of Appeal dis- 

U) [1904]1K. K6. 


cussed the history of the procedure in Eng- 
land and explained its limits. 

Turning first to the earlier forms as- 
sumed in Indian legislation on the matter 
ill question, their Lordships observe that 
the Bengal Eeg. XXVI, of 1814, by sec. 2, 
confers on the Courts there mentioned a 
power of review analogous to that under 
consideration, excepting that the expres- 
sion “otherwise requisite for the ends of 
justice” is added, an expression which 
may have been regarded as enlarging the 
sco]^ of the word “ sufficient,” used as it 
was in much the same way as in the jne- 
sent Code. The expression “ requisite fur 
the ends of justice ” is again introduced in 
sec. 8 of the Code of Civil Procedure of 
1859. But in the Code of 1877 the 
language is varied, and the law is enacted 
in substantially the more restricted words 
in \shich it is enacted in tlic Code of 1908. 
Upon the construction of tlie language used 
from time to time by the legislature, tlicrc 
has been much divergence of judicial opi- 
nion. For example, even on the wider 
words in the Code of 1859, tlu^ High Court 
at Calcutta in the case of Boy Mcghraj v. 
Bcejoy Gobind Burral (2) adopted the re- 
stricted construction, and laid doxvn em- 
phatically tliat there could be no re-hearing 
foi’ the. purpose of seeing whether a differ- 
ent conclusion on the merits should be 
adopted. On the other hand, in Nus- 
seerooddeen Khan v. Indurnarain Chow” 
dhry (3) the majority of the CJourt appear 
to have considered that the wider meaning 
should be attributed to the language. 

Their Lordships have examined numer- 
ous authorities, and they have found much 
conflict of judicial opinion on the point re- 
ferred to. There is plainly no such pre- 
ponderance of view in either direction as to 
render it clear that there is any settled 

(3/ I. L. a. 1 Cal. 197 ; 8. c. 23 W, R. 438 
( 1876 ). 

(3) 5 W. a. 93 {k\ 13.) (1866). 
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course of decision which they are under ob- 
ligation to follow. Some of the decisions 
in the earlier cases may have been influenc- 
ed by the wider form of expression then 
in force, and these decisions may have had 
weight with the learned Judges who, in 
cases ‘turning on the subsequent Code, had 
regarded the intention of the legislature as 
remaining unaltered. But their Lordships 
are unable to assume that the language 
used in the Codes of 1877 and 1908 is in- 
tended to leave open the questions which 
w'ere raised on tlic language used in the 
earlier legislation. They think that r. 1 
of Or. XLVir must be read as in itself 
definitive of the limits witliin wliich re- 
view is to-day permitted, and that re- 
ference to practice under former and 
different statutes is misleading. So con- 
etruing it they interpret the words “ any 
other sufficient reason ’’ , as meaning a 
reason sufficient on grounds at least analo- 
gous to those sp(‘cified immediately pre- 
viously. Such an interju’etation excludes 
from the power C)f review* eonfenu'd the 
course taken by the second and third Divi- 
sion Bench, composed of Wilberforce, J., 
and Scott Smith, J., and by Wilberforce, 
J., and Le Rossignol, J., respectively. The 
result is that the judgments given by these 
two Division Benches ought to be set i\side, 
and that of the Bench of tlie (’hief Court 
composed of Scott Smitli, J., and Leslie 
Jones, J., restored, so tlial the suit will 
stand dismissed. The Respondent -JMain- 
tiffs must pay the costs here mihI in the 
( Vmrts below\ 

Their Lordships will humbly advise His 
Majesty accordingly. 

Solicitors : Messrs, T, L. Wilso}i cf; Co, 
for the Appellant. 

G. D. M. 


[CIVIL APPELLATE JUSISDIGTION.] 

Letters Patent Appeal 
No. 49 OF 1920 

IN 

AppEiL FROM Appellate Degree 
No. 1580 OF 1918. 

Mookkrjee, j. Isan Chandra Baksht, 
Panton, j. Plaintiff, Appellant, 

1921, V. 

Heard, 20, July. Safatulla Sikdar 
Judgment, and ors., Defendants, 

1 8, August. Respondents. 

Bengal Tenancy Act (VIII of 1885)^ secs, 159^ 
lOlj 107— Title and interest acquired by adoerse 
possession in part of lands of defaulting tenure, or 
holding ^ if incumbrance which must be annulled 
under sec, 107, 

The word “ incumbrance ” as used in. 
sees, liiU, 1MJ. of the Bengal Tenancy Act 
includes statutory title and interest acquir- 
ed by a trespasser by adverse jjossession of 
a part of the lands of the dcfauliing tenure 
or holding and such incumbrance cannot 
be annulled in any manner other than 
what is provided in see. 1(17. 

At the lima when the Bengal Tenancy 
Act was passed the lerni “ incumbrance 
had a well recognised meaning in connec- 
tion with provisions in statutes in pari 
materia; and since the Bengal Tenancy 
Act came into operation the word incum^ 
brance'' has been interpreted to include ^ 
statuforif title and interest aciptired by a 
trespasser by adverse possession of a pari 
of the lands oj the defaultin{f tenure nr 
holding. 

This was an appeal under sec. 16 of the 
Ijetters Patent dated the 10th June 
1921 from a decision of the Hon'ble Mr. 
Justice Newbould. dated the 11th May 
1920, affirming that of Babu Bipin Chan- 
dra. C !liat terjee . Subordinate J udge , 
JcRsore, dated the 8t]i May 1918, reversing 
that f)f Babu Nagendra Nath Basu, 
Munsif. Narail, dated the 17th February 
1917. 
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The judgment of Newbould, T., was as 
follows : — 

Nkwrould, J. — This appeal arises out 
of a suit for recovery of j)Ossession 
of a certain land after estahlislnnent 
of title. Plaintiff’s case Avas tliat the 
land in suit aj^pertained to an occu- 
pancy holding held by one Biswam- 
bhar at a rental of Rs. 0-14-0. Tins 
holding was sold in execution of a decree 
for rent and was purchased by one I’ro- 
sonno Chunder Bhattacherja in 1900. It 
was held by Prosonno and, after his death, 
by his widow Sw'arnainoyi until 1913 when 
the superior landlord of the holding pur- 
chased it in execution of a rent decree 
against Swarnamoyi. 'J'hia landlord then 
settled the land of this holding with the 
Plaintiff*. The Defendants seem to have 
set up different cases at different times, but 
their final case appears lo be that the hmd 
in question appertained not to Biswain- 
bhar’s holding of l.\s, fi-Il but to 
another holding belonging to Biswarnbhar 
and Gobinda of Rs. 9-9-4 held hv them 
directly under the Raja, of J)ighapaiia 
Avho is the landlord aliove the tenure- 
holders under whom the Rs. 0-14 'lama was 
held. The first Court held that the land 
appertained to the holding of l^s. 6-14 as 
alleged by the Plaintiff and decieed the suil . 
„ The lower Aj)pellate Court, Avithout dis- 
puting that finding, held that the Defen- 
dant No. 8 and the other Defendants who 
claimed through him had been in posses- 
sion of the land for over twelve years and 
had created an iricumbraiuu) within the 
meaning of sec. 161 of the Bengal Tenancy 
. Act and that the suit w^as not maintainable 
so long as that incumbrance Avas not 
annulled. The facts are rather hard to 
follow ; but apparentl}' Biswarnbhar and 
Gobinda mortgaged their interest in the 
jama of Rs. 9-4-0 to one Abinash who 
purchased that interest in execution of a 
mortgage decree on 21st May 1896. After 


that purchase Abinash paid rent to the 
tenure-holders of the landlord who are 
spoken of as the Sinha Roys and though 
they received rent they did not recognize 
him as a ienant. It is not explained why 
Abinash whose tiile-deed gave him a right 
to tJie holding of Rs, 9-4-0 under the Raja 
of Dighapatia should have paid rent to the 
Sinha Roys. Then after that in i898 
Abinash transferred bis rights by a deed 
of sale to Ilarinath — the Defendant^No. 8. 
It is found that the maliks, i.e., the Sinha 
Roys were aware of Abinash ’s purchase, 
that Abinash and hisunder-raiyat ITarinath 
Avere actually in possession of the land 
tlirough the tenants — the sons of Janmejoy 
for more than twelve years and that Pro- 
soiio and his Avidow were never in posses- 
sion of the land in suit. It is contended 
that, as Janmejoy Avas an under-raiyat of 
Biswamhhar of the land of Rs. 6-1 J jama, 
the possession of liis sons as under-raiyats 
of Harinath (Wild not have been adverse. 
But, since under-raiyati interest is not 
lieritahle, the possessson by the sons of 
Janmejoy cannot bo treated as a continua- 
tion of Jariraejoy’s i^ossession. T think the 
lower Appellate Court was right in holding 
that this^jossession by Harinath and those 
claiming under him from the time of the 
purchase by Prosonno and for more than 
twelve years afterwards gave Harinath a 
title by adverse possession which amounted 
to an incumbrance within the meaning of 
sec. 161 of the Bengal Tenancy Act. It is 
contended by the learned Pleader for the 
Appellant that such an interest claimed 
by advefse^ possession is not an incum- 
brance; but he admits that it has been 
repeatedly so held by different Benches of 
this Court. Sitting as a single Judge, 
even if I accepted his argument, I would 
be bound to follow those decisions and 
could not, as a Divisional Bench could, 
refer the point for decisidh to a Full Bench. 
I hold that, on the facts found, the suit 
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was rightly dismissed, and dismiss this ap- 
peal with costs. 

Babu Surendra Chandra Sen [with him 
Bobus Hemendra Oh. Sen and Surendra 
Nath Basu (Sr.)] for the Appellant. 

Bahus Basanta Kumar Bose and Sita- 
ram Banerjce for the Respondent. 

The JODGMENT OF THE COURT was as 
follows : — 

This is an appeal under cl. 15 of the 
Letters Patent from the judgment of Mr. 
Justice Newbould in an appeal from Ap- 
pellate decree in a suit for recovery of pos- 
session of land on declaration of title. 
The plaintiff claimed the disputed land as 
included in an occupancy holding, held 
by one Biswambhar Baksi at an annual 
rent of Rs. 6-4-0 under the Sinha Roys who 
were tenure-holders under the Raja of 
Dighapatia. The occupancy holding was 
sold in 1900 in execution Df a decree for 
an-ears of rent, when it was jiurchasod by 
one Prosonno Chunder Bhattacherja. His 
representatives made dcfaxilt in the pay- 
ment of rent, and the occupancy holding 
was again sold in execution of a decree for 
arrears of rent on the 23rd April 1913, 
when it was purchased by the landlords 
Ihemselves. The Plaintiff took settlement 
from the landlords on the 24th February 

1915, but was unable to obtain possession 
of the disputed area. The result was the 
institution of this suit on the lOth J anuary 

1916. The Defendants resisted the claim 
on the ground, that the tract in suit never 
formed part of the occupancy holding held 
by Biswambhar Baksi under the Sinha 
Roys and was in reality included in a 
tenancy held by Biswambhar Baksi and 
Gobinda Baksi at an annual rent of 
Bs. 9-4-0 payable directly to the Raja of 
Dighapatia. The question consequently 
arose, whether the disputed land was in- 
cluded in the tenancy of Rs. 6-4-0 held by 
Biswambhar Baksi under the Sinha Boys 


or m the tenancy of Rs. 9-4-0 held by 
Biswambhur Baksi and Gobinda Baksi 
under the Raja of Dighapatia. The trial 
Court answered this question in favour of 
Plaintiff and decreed the suit. On appeal 
the Subordinate Judge did not 'determine 
this question, but held that, on the as- 
sumption that the land was included in 
the tenancy of Rs. 6-4-0 held by Biswam- 
bhar Baksi under the Sinha Roys, the De- 
fendants and their predecessors had ac- 
quired a title by adverse possession which 
constituted an incumbrance and could have 
been but had not been annulled by the 
grantor of the Plaintiff under sec. 167 of 
the Bengal Tenancy Act read with sec. 
159. The Subordinate Judge found upon 
the evidence that on the 2l8t May 1896, 
one Abinash Chandra Bhattacharyya, in 
execution of a mortgage decree held by 
him against Biswambhar Baksi and 
Gobinda Baksi, purchased their tenancy of 
Rs. 9-4-0 under the Raja of Dighapatia, 
that on the 29th November 1898, the pur- 
chaser transferred the tenancy to Hari- 
natb Mookerjee (one of the Defendants 
in this suit), and, that since the mortgage 
sale of 1896, Abinash and thereafter Hari- 
nath had been in possession of the dis- 
puted land as included in the tenancy of 
Rs. 9-4-0. The Subordinate Judge fur- 
ther found that neither ProsonnO Chunder 
Bhattacherja nor his successors-in-in- 
terest ever possessed the land as included 
in the tenancy of Rs. 6-4-0 held by Bis- 
wambhar Baksi under the Sinha Roys. 
On these findings, the Subordinate Judge 
held that the Defendant has acquired a 
good title by adverse possession from 1900 
when Prosonno Chunder Bhattacherja 
became the purchaser at a rent sale till the 
23rd April 1913, when the grantors of the 
Plaintiff purchased at another rent sale. 
The question thus emerged for considera- 
tion, whether the statutory title by ad- 
verse possession acquired by the Defend- 
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ants against the tenant for whose default 
the holding of Rs. 6-4-0 was brought lo 
sale, was an incumbrance within the 
meaning of sec. 159 of the Bengal Tenancy 
Act which the purchaser at tlie rent sale 
was competent and bound to annul in the 
prescribed method, namely, in ihe manner 
directed in sec. 167. The Subordinate 
Judge answered this quesflon in the 
affirmative, and his view has been approv- 
ed by jNIr. Justice Newbould as supported 
by a long line of decisions in this Court. 

The term “ encumbrance was not In- 
troduced for the first time in the Bengal 
Tenancy Act, but, as was pointed out in 
Gocool Bagdi v. Debcndra Nath (1), had 
■been repeatedly used by the Indian Legis- 
lature in a well-recognised sense in the 
statutory provisions of our land law and 
revenue law. In Ldkmir Khan v. CollecU 
Of of Hajshahi (2), see. 27 of the Eeve- 
nue Sale Ijuw, 1841, which provided thar. 
a purchaser of an estate sold for the re- 
covery of arrears of revenue due thereon 
would acquire the estate free from all in- 
cumbrances imposed thereupon after the 
time of settlement, was interpreted to 
signify that the interest acciuired by an 
adverse possession was an encumbrance. 
The same phraseology was reproduced in 
sec. 26 of the Revenue Sale Law, 1845, and 
was similarly interpreted in Itamsankcr v. 
*£ijoy Gobind (3). Sec. 37 of the Revenue 
Sale Law, 1859, reproduces the same 
phraseology and has been repeatedly con- 
strued in the same sense, Colakmani v. 
Hara Chandra (4), Thakurdas v. Nabin- 
Icisen (6), Narayan v. Taylor (6), Karim 
Khan v. Broja Nath (7) and Maizuddi v. 

(1) UG. L. J. 136(1911). 

(2) * [1861] Benff. S. D. A. 116. 

(3) [1862] B^ng. S. D. A. 824. 

(4) 8 W. R. 62 (1867). 

(6) 15 W.R. 662 (1871). 

(6) I. L. B. 4 Cal. 103 (1878). 

(7) I. L. E. 22 Cal. 244 (1894\ 


Issan Chandra (8). A similar question 
has arisen upon the construction of sec. 
11 of the Patni Regulation, 1819, and it 
has been frequently held that the interest 
acquired by a trespasser, who has been in 
adverse possession of part of the lands of 
the taluk for the statutory period is an 
incumbrance that has accrued upon it by 
I lie act of the defaulting putnidar ; Khanta- 
moni V. Bijoychand (9), Gopendra v. 
Mokaddam (10), Naffer Chandra v. Bajen- 
dra Lai (11), Prodyot Coomar jw. Gopi 
Krishna (12) and Kalikanand v. Bipradas 

(13) . When we turn to sec. 16 of the sales 
of Under Tenure Act, 1865, we meet with 
a similar provision which has been con- 
strued in a like manner ; Askur v. Wasuck 

(14) . The same principle was applied by 
Sir Barnes Peacock, C. J., in the case of 
sales under sec. 105 of the Bengal Rent 
Law, 1859; Woomesh Chandra v. Baj~ 
narain (15). A similar view has been 
adopted with reference lo secs. 70 and 71 
of the Assam Land and Revenue Regula- 
tion, 1886; Mohamed Nasim v. Kasinath 
(10) and Musuzah Bibi v. Brojendra 
Kislwre (17). This is supported by the 
decision of the Judicial Commitlee In 
Surja Kanta v. Sarat Chandra (18), where 
it was ruled that the period of limitation 
for aflverse possession against the pur- 
chaser at a sale for arrears under the Reve- 
nue Sale Law, 1859, only commences to 
run from the date of the sale. It is thus 

(8) 16 C. W. N. 706 : I. c. 13 C. L. J. 293 
(1910). 

(9) I. L. R. 19 Cal. 787 (1892). 

(10) I. L. R. 21 Cal. 702 (1894). 

(11) T. L. R. 26 Cal. 167 (1897). 

(12) 11 0. L. J. 209 (1910). 

(18) 19 0. W. N. 18: 8. c. 21 0. L. J. 266 
(1914). 

(14) 22 W. R. 413 (1874). 

(16J 10 W. R. 16 (1868). 

16i 1. U B. 96 Cal. 194 (1898). 

(17) 20 0. L. J. 210(1914). 

(18) 18 C. W. N. 1281 : 8.*'o, 20 0. L. J. 668 

(P. C.) (1914). 



VoL. XXVI.l THE CXLCUTTA WEEKLY NOTES. 707 

IsAN Chandra Bakshi v. Safatulla Sikdar. 


undeniable that at the time when the 
Bengal Tenancy Act was passed, the term 
“ incumbrance had a well-recognised 
meaning in connection with provisions in 
statutes in jxiri materia. It is equally 
incontestable that since the Bengal Ten- 
ancy Act came into operation, the word 
“ incumbrance as used in secs. 159 and 
161 has been interpreted to include a 
statutory title and interest acquired by a 
trespasser by adverse possession of a part 
of the lands of the defaulting tenure or 
holding; Karim Khan v. Brojo Nath (7), 
Maizuddiv. Issan (8), Gocool v. Dehendra 
(1), Munsale Aliv. Arsadutlah (19), Satish 
Chandra v. Munjamati (20), Bhusan 
Chandra v. Srikanta (21) and Manmotha 
Nath V. A^iatli Bandhu (22). We have 
been pressed to hold, however, I hat the 
view^ which has obtained in this Court for 
well-nigh seventy years as to the meaning 
of the term “ inc umbra rific is erroneous 
and is not logically reconcilable with the 
position maintained in Kalmiand v. Sara- 
fat (23), Bahimuddi v. Nalini (24), Bai- 
kuntha Nath v. Basanta Kumari (25), 
After All v. Brajendra Kishorc (26), Jiten- 
dra Kumar v. Mohendra Chandra (27) and 
Mahim v. Peary Lai (28), namely, that tha 
adverse possessor, when his title has ripen- 
ed by prescription, becomes in essence a 
co-owner of the estate, tenure or holding, 
as the case may be, and hie interest cannot 

(!) 14 0. L. J. 186:(1911). 

(7) I. L. R. 22 Cal. 244 (1894). 

<8) 16 0. W. N. 706 ; s. c. 13 0. L. J. 293 
(191Q). 

(19) 16 G. L. J. 639 (1912). 

(20) 17 0. W. N. 340 (1912). 

(21) I. L. R. 46 Oal. 766:18. c. 21 0. W. N. 

166 1 23 0. L. J. 486 (1916). 

(22) 26 0. W. N. 106 (1919). 

(23) 12 0. W. N* 628 (1908).] 

(24) 13 0. W. N. 407 (1909). 

(26) 23 0. L. J. 161 (1916). 

(26) 24 0. L. J. 60 (1916). 

(27) 24 0. £. J. 62 (1914). 

(28) 26 0. L. J. 99 (1916). 


logically be deemed an incumbrance on the 
ownership. It need not be disputed that 
the matter, were it res iyitegra, would be 
open to serious argument, as indeed is in- 
dicated by the observation of Lord Philli- 
more in Bipradas v. Kamini Kumar (29), 
where the Judicial Committee affirmed the 
decision in Kalikanand v. Bipradas (13). 
But in the well-known words of Mr. Jus- 
tice Holmes (Common Law, p. 1), the 
life of the law is not logic but experience. 
As pointed out by Blackburn, J., in Mr. 
Docks V. Cameron (30), where an Act of 
Parliament has received a judicial con- 
struction, putting a certain meaning on its 
words, and the legislature in a subsequent 
Act in pari materia uses the same wordsi 
there is a presumption that the legislature 
used those words intending to express the 
meaning which it knew had been put upon 
ihe same words before, and unless there is 
something (o rebut that presumption, the 
Act should bo so construed, even if they, 
were such that they might originally have 
been construed otherwise. To the same 
effect are the observations of Sir John 
Jervis, C. J., in Ruckmabaya v. Lulloo* 
bhoy (31) and of James, L. J. in Exp* 
Campbell (32). We are further of opinion 
that the case before us belongs to that class 
where the Court should be reluctant to dis- 
sent from the view expressed in long estab- 
lished decided cases and thereby not only 
to unsettle the law but also to endanger 
the security of property and title — dangers 
which are not associated with changes 
brought about by legislative intervention ; 
Young v. Robertson (33), Mediana v. 
Comet (34) and Kreglinger v. New Pata- 

(13) 19 0. W.N. 18: s. c. 21 0. L. J. 266 
(1914). 

(29) Since reported : 26 0. W, 466 (1921). 

(30) 11 H. L. 0. 443 |4qp) (1866). 

(31) 6 M. I. A. 234, 260 (1862). 

(32) L. B. 6 Oh. App. 703 (1870). 

(83) 4 Maoq. H. L. C. 314, 346 (1862). 

(34) [1900] A, 0. 113. 
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gonia Meat Co. (36). We hold according^ 
in concurrence with Mr. Justice Newbould 
that the word incumbrance as used in secs. 
159 and 161 of the Bengal Tenancy Act 
includes statutory title and interest acquir- 
ed by a trespasser by adverse possession 
of a part of the lands of the defaulting 
tenure or liolding-and that such incum- 
brance cannot be annulled in any manner 
other than what is provided in sec. 167. 

The result is that the decree made by 
Mr. Justice Newbould is affirmed and this 
appeal dismissed with costs. 

s. a. M. 

[CIVIL APPELLATE JURISDICTION.] 
Appeal fbom Appellate Order 
No. 577 OF 1920. 

WoODBOFFE, J. RaTAN LaL BiSWAS, 

B. B. Guosf, J. Judgment-debtor, 
1922, Appellant, 

Heard, ll and - v. 

12, January. Nafar Chandra Pal 
Judgment, Chowdhbt, Decree- 

] 2, January. holder, Respondent. 

Two compromise rent decrees both providing for 
satisfaction hy sale of the tenure ^Second decree^ if 
may he executed against tenant personally^ when the 
tenure was sold in execution of the first decree — 
Sedsy subject to directions in the second decree. 

Two compromise rent decrees provided 
that the landlord should satisfy his claim 
for rent by sale of the tenure. Under the 
first decree the property was sold and pur- 
chased by the decree-holder and the decree- 
holder next applied for personal execution 
of the ^second decree : 

Held — That the executing Court cannot 
go behind the decree and must give effect, 
^if possible, to both the decrees. The 
second decree having been passed before 
the sale of the pioperty, the sale was sub- 
ject to the directions contained in the 
second decree. The first decree for rent. 


being a special rent decree passed on a 
contract between the parties, was not nn 
ordinary rent decree under the Bengal 
Tenancy Act under which all encum- 
brances would be avoided. The decree- 
holder therefore must proceed first of all 
against the property as the decree itself 
directed. 

This was an appeal preferred on the 
16th November 1920 against an order of 
Amrita Lai Mukerjee, Esq., District Judge 
of Zillah Nadia, dated the 6th August 1920, 
affirming an order of Babu Kamiiii Kumer 
Diitt, Milnsif at Krishiia^ar, dated the 31st 
Afarch 1920. 

The facts of the case w'ill appear from 
the judgment. 

Babu Pancha)ian Chose for the Apnel- 
lant 

Babas Aniarrndra Nalk Bose anil 
Badliioa Ranjaii (hiha for the Respondent. 

The Judgment of the Court was as 
follow s : — 

lu this case there were two rent decrees, 
both of which provided that the landlord 
should proce(?d to enforce his claim for 
rent by sale of the tenure. Under the first 
decree the properly was sold and purchased 
by the decree-holder. The landlord Respon- 
dent <now asks for personal execution of 
the second decree. The answer of the Ap- 
pellant is that he cannot have such pep- 
soiial execution because there was a con- 
tract that the property should be proceeded 
against first which contract was embodied 
in the decree. The reply of the Respon- 
dent in effect is this, that he is not obliged 
to follow? the directions given in the second 
decree iis regards proceeding against the 
property first because the property had 
already been sold under the first decree. 
The answer to this contention I think is 
that we cannot go behind the decree and 
w^e must give effect if possible to both the 
decrees. The secotid decree was pa^Aed 


(80) [1»14] A. C. 20. 
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before the sale of the property. It must 
we think, be taken that the sale was sub- 
ject to the directions contained in the 
second decree. Moreover it was pointed 
out during the course of the agreement that 
though the first decree was a decree for 
rent, it was not an ordinary rent decree 
under the Bengal Tenancy Act under 
which all encumbrances would be avoided 
but it was a special rent decree which was 
passed on a contract between the parties. 
We are therefore of opinion that the appeal 
succeeds and that the Respondent must 
proceed first of all against the property as 
the decree itself directs. 

The Appellant is entitled to his costs in 
all ihc Courts. The lieariiig fee in this 
appeal is assessed at tlij-ee gold niohurs. 

J. N. R. Appeal allotted. 


[CIVIL RBVISIONAL JURISDICTIOK^.) 

Rbv. No. 615 otr 1921. 

Bbagharah Lahibi, 
Plaintifl^ Petitioner, 

• V. 

SuDEBI DaSI, 
Defendant, Opposite 
Party, 

Legal Praciitioticrs Act (XVIII of 1870), sec, 
28^Pleadeii^s suit for fees upon oral agreement, if 
maintainable. 

Where a suit bij a Pleader for fees 
against his client is based on an agreement 
he cannot succeed unless the agreement is 
both in writing signed by the parti^to be 
charged and filed as provided in sec. 2S of 
the Legal Practitioners Act. Conse- 
quently no suit upon an oral agreement 
can succeed, under the section. 

IsHAN On. Kar V. Eam Charan Pal (4), 
Shib Kishorb Ghosb v. Manik Chandra 
Nath (1), Baghunath Saran Singh v. 
Sri Ram (2) a»td Sarat Chandra Rat 

(l) n C. L. .T. 6tS (19151. 

(2, T. L. It. 28 AH. 764 (1906). 

(4) 20 0. [i. .T. 446 (1914). 


Chowdhury 0, Ghandi Charan Mitra (3) 
referred to. 

This was a Rule granted against an 
order of the Small Cause Court Judge, 
Krishnagar, Nadia (in S. C. C. Suit 
No. 48 of 1921). 

The facts appear sufficiently from thp 
judgment. 

Babus Brojolal Ghuckerbutty and Jatin- 
dra Mohan Chowdhury (Sr.) for the Peti- 
tioner. 

Babu Mrityunjoy Chatter jec for the 
Opposite Party. 

The Judgment of the Court was as 
follows : — 

'Phis Rule was granted at the instance 
of llie PlaintitI' under the provisions of sec. 
25 of the I’rovineiul Small Cause Courts 
Act. Tlic Pluiutiff’s suit was based upon 
nil oral agreeiueut whereby, lie says, the 
Oefenilant engaged him as Pleader and 
agreed to pay reasonable and proper feeS 
for the work done. The claim of the 
Plaintiff extends to a claim for compeusa- 
lion for the termination of his services and 
it would therefore appear, although it is 
not actually stated, that the agreement 
relied on was one for employment of the 
Plaintiff during the entire course of the 
work for which he was employed. The 
Subordinate Judge has rejected the cli^ 
on the ground that the suit cannot succeed 
by virtue of the provisions of sec. 28 of the 
Legal Practitioners Act. Sec. 28 provides 
that no agreement entered into by a 
Pleader I'especting the amount and manner 
of payment for services is to be valid unless 
it is made in writing signed by the pei-sons 
to be charged and filed in the District 
Court or in some other Court within fifteen 
days from the date on v^bich it is executed. 
But it is urged before me on behalf of the 
Plaintiff that the agreement in question 

(8) 1 0. W. N. 800 (1904). 


Greaves, J. 
1922, 

27, January. 



710 


THE CALCDTrA WEEKLY NOTES. 


fVoL. XXVIi 


BeCTTA7?AAJ TjAHIRI V. SXJDEBl DASI. 

does not fall within the provisions of sec. 
28 because it is said that as the agreement 
was ojily to pay reasonable and proper fees 
no amount w'us fixed within tlie meaning 
of the w^ord “amount” in sec. 28, and 
the learned Vakil for the Plaintiff farther 
contends that the agreement was not an 
'agreement at all because the Plaintiff is 
only suing for fees that he was entitled 
to, I suppose he means under sec. 27, 
although it Avould not appear that these 
fees or, at any rate, all of them fall within 
the purview of sec. 27. 

So far as the second point is concerned, 
I do not think it is now open to the Plaintiff 
to say that the agreement w’as not, in fact, 
an agreement. He has pleaded it in para. 
4 of his plaint as an agreenierit and the 
case was argued and decided on that 
fooling. 

So far as the other point is concerned, 
the Plaintiff lias relied upon tljc case of 
Sib Kisliorc Ghose v. Munik Chandra 
Nath (1) as an authority for the argument 
that where there is no fixed and definite 
amount the agreement is not within the 
provisions of sec. 28. But it seems to me 
that that case is not an authority for the 
proposition for which the Plaintiff con- 
tends because as is pointed out in the 
judgment, there w as, in faci , no agreeiiicni 
alleged and consequently if no agreement 
was alleged there was nothing to attract 
the provisions of sec. 28. T think, there- 
fore, that Sib Kishorc Ghose v. Manik 
Chandra Nath (1) does not support the 
Plaintiff’s contention. Then, on behalf of 
the Defendant, I was referred to the case 
of Raghunath Satan Singh v. Sri Ram (2). 
That was a Full Bench case and the suit 
was based on an oral promise to pay full 
legal fees and to engage the Plaintiff as 
Pleader on behalt of tlie Defendant. Tlie 
Allahabad Court held that this agreement 

(1) 21 C. L. J. 618(1915). 

(2) 1. L. R. 28 AU. 764r(l«0G). 


was barred by the provisions of sec. 28 and 
Mr. Justice Bichardson as he then was, 
slates at p. 769 that in his view' sec. 28 
w^as intended to provide that all special 
agreements between a Pleader and his 
client should be in waiting, signed and 
filed according to the provisions of the sec- 
tion. It seems to me that if that case 
was rightly decided it covers the Plain- 
tiff’s contention in the present aiiplication. 
There was no stated amount fixed in the 
agi^ement alleged and if the Plaintiff’s 
contention is right that would take liim 
out of tHe provisions of sec. 28 ; but inspite 
of that it was held that sec. 28 was a bar. 
In Sarat Chandra Ray Chowdhury v. 
Chandi Charan Mitra (8) to which 1 was 
referred, as also in the case in Shib Kishorc 
Ghose V. Manik Chandra Naih (1) already 
referred to, theie was no agreement. Con- 
sequeiitly clearly the cases there did not 
fall within the‘ provisions of sec. 28. I 
w'as also referred to the case of Ishan 
Chandra Kar v. Ram Charan Pal (4). It 
seems to me that that case decides that a 
suit by a Pleader for fees based upon an 
alleged oral agreement, as here, cannot 
succeed because it is not a valid agreement, 
as it is a special agreement and any special 
agreement is to be in writing ufidcr the pro- 
visions of sec, 28. I think that the true 
rule is that where a suit by a Pleader for 
fees against liis client is based on an agree- 
ment he cannot succeed unless the agree- 
ment is both in writing, signed by the 
party to be charged and filed as provided 
in the section. Consequently no suit upon 
an oral agreement can succeed by virtue of 
the provisions of sec. 28. 

That being so, I think the Rule must be 
discharged with costs. I assess the hear- 
ing fee at one gold mohur. 

S. C. C. 

(11 21 C. L. J. 618 (19161. 

(3) 7C. W. N.300(lfl04V 

(4) 20 C. L. J. 446 <1914). 
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Rbv. No. 385 of 1921. 

BaSANTA CilARAN 
SiNHA, Petitioner, 

V. 

Rajani Mohan Chat- 
TBRji, Opposite 
Party. 

Calcutta Rent Act (JII^ B. 6% of 1920), sec. 4, 
sub-sec. 3, cl 4 —Lease for three years with option in 
tenant to remw for anothm' such period, if a lease 
for five years and upwards ^Civil Procedure Code 
(Act V of 1908), sec, 116 ^Proper case for revision 
by High Court. 

Shortly before the passing of the Rent 
Act the Petitioner entered into an agrec^ 
ment with the Opposite Party for a lease 
of certain premises at a stipulated rent 
for three years with option in the Peti- 
tioner to renew it for a further period of 
three years. After the passing of the Rent 
Act, an application was made to the Kent 
Controller for fixing a standard rent. This 
was refused on the ground that the tease 
was one for five years and upwards : 

Pfeld — That the faci that there was 
option for renewal for a further period, of 
three years after the expiration of the first 
three years did not make the leas-^ one for 
five years and upwards within the mian- 
ing of see. 4, sub-see. 3. 

That the Rent Controller refused to 
exercise jurisdiction vested in him*by law 
and the High Court could properly in- 
terfere in revision. 

This was a Rule granted on the 10th 
June 1921 against an order of the Rent 
Controller (B. D. Banerjee, Esq.), dated 
the 25th April 1921. 

The facts of the case will appear from 
the judgment. 

Rabu Nagendra Nath Chose and 'Mr. J. 
W. Ghipi)endale for the Petitioner. 

Babus Dwarka Nath Chakravarty and 
Hira Lai Ghakraoarty for the Opposite 
Party, 


The Judgment op the Court was as 
follows : — 

This Rule was granted at the instance 
of the Petitioner calling upon the Opposite 
Party and the Rent Controller under the 
Calcutta Rent Act to show cause why the 
order of the Rent Controller, dated the 26th 
April 1921 should not be set aside. The 
material facts are shortly as follows The 
Petitioner on or about the 2nd January 
1920, entered into an agreement with the 
trustee of the late Baboolal Agarwalla for 
a lease of premises No. 10, Creek Lane, 
for a period of three years from the 16th 
January 1920 with an option in the Peti- 
tioner to renew his tenancy for a further 
period of three years at the expiration of 
the first three years. Correspondence 
passed but no agreement was actually 
signed nor has any lease been actually 
executed. Under the agreement of the 
2n(l January the Petitioner entered into 
possession of the promises. Under this 
agreement rent was payable at the rate of. 
Rs. '100 a month, the jn’ovious rental of 
the premises having been Rs. 150 a month. 
The Petitioner paid at the rate of Rs. -100 
for a short period, but upon the Rent Act 
coming into force on the 5th May 1920, 5ie 
claimed to pay rent only at the rate of 
iis. 150 a month plus an additional ten 
per cent. The trustees refused* to accept 
rent at this rate and accordingly at the 
instance of the Petitioner an application 
was made to the Rent Controller to fix a 
standard rent.' On the 25th April 1921 tne 
Rent Controller made the order complained 
of in which he said that the lease was for 
a period of six years having regard to tlae 
fact that there was an option for renewal. 

The only point therefore which arises 
in the Rule is whether the Rent Con- 
troller is right in holding under the cir- 
cumstances that this was a lease entered 
into before the commencement of the Act 
for a period of five years or upwards. 

The Opposite Party contends that upon 


Greaves, J. 
Ghose, j. 

1922, * 

20, February. 
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the tnie construction of the lease and of the 
provisions of seci 4, sub-seo. 3, of the Bent 
Act, the Bent Controller was right in hold- 
ing that this was a lease for a period of 
five years and upwards within the mean- 
ing of cl. 4, sub-sec. 3. It is further con- 
tended on behalf of the Opposite Party 
that this case does n,ot fall within the pro- 
visions of sec. 115 of the Code, of Civil Pro- 
cedure, inasmuch as even if the Bent Con- 
troller was wrong, all that he has done 
is to wrongly construe the provisions of sec. 
4, sub-sec. 3, and that this does not give 
this Court jurisdiction to interfere under 
the provisions of sec. 115. So far as the 
first point is concerned we think that the 
demise was clearly for a period of three 
years and the fact that there was option 
for renewal for a further period of three 
years after the expiration of the first three 
years, does not make it a lease for five 
years and upwards within the meaning of 
_ sec. 4, suh-sec. 3. So far us the second 
point is concerned it seems to us that what 
the Bent Controller has done is to refuse 
to exercise the jurisdiction conferred upon 
him by the Calcutta Bent Act, and ac- 
cordingly this is a proper case for the in- 
terference of the Court under the provisions 
of sec. 115. We should add that we have 
read the eucplanation furnished by the Bent 
Controller. 


- Pottmion of goodt itolen or fraudulently ob- 
tained ■ 

The Petitioner was convicted under sec. 
54A of the Calcutta Police Act for having 
in his possession cerMn second-hand 
articles of clothing : 

Held — Thai for the purpose of sec. !)4A 
of the. Police Act, it is obligatory on the 
prosecution to show that there is reason to 
believe that the goods had been stolen or 
fraudulently obtained and the mere fact 
that the articles in question were recovered 
front the house of the accused does not 
warrant the conclusion that they had been 
stolen or fraudulently obtained and in this 
view the conviction was bad. 

This was a Buie issued on the 27th 
March 1922 against an order of the Hono- 
rary Presidency Magistrate of Calcutta 
(Mr. E. H. Bustomjee), dated the 23rd 
March 1922. 

The Petitioner was sent up by the Cal- 
cutta Police for trial under sec. 54A of the 
Calcutta Police Act for having in his pos- 
session some second-hand articles of 
clothing, namely, 23 ties, 3 pairs of gloves, 
2 .scarfs, 2 braces, 1 pair of stocking and 
1 night cap. He was convicted and sen- 
tenced to undergo three months' rigorous 
imprisonment. 

The judgment of the Magistrate w'as 
as follows : — 


' In the result the Buie is made absolute 
with costs, the hearing fee being assessed 
at three gold mohurs. 

S. C. M. Rule made absolute. 


(CBlHIHALISBVISiONAL JDRISOICTION.] 
. Biv. No. 252 or 1922. 


Walhblbt, J. 
SUBBAWARDT, J 
1922, 

12, April. 


Babik Lal Dab, 
Accused, Petitioner, 

V. 

Thb Eufsrob, 
Opposite Party. 


Calmtta Poltee AetflV,. B. C., of 1866 ), kc. SJ^A 


“The Police authorities of Muchiparra 
Thannah charge Rasik Lal Das with 
having in his possession on 9th March 
1922 in his house at McLeod Street a 
number of hats, ties, braces and such like 
things suspected to be stolen and for which 
he could give no satisfactory account as to 
their possession. Cases of theft having 
been reported to the Thannah, Elai Buksh 
and Sheik Bechu were arrested on sus- 
picion but were not sent up as nothing was 
found in their possession. They said the 
accused had such things in- his house and 
on a search most of the goods as produced 
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in Court was found in his house. An 
enquiry was made but nothing was found 
to free the accused from the guilt. The 
defence witnesses go to show that about 
50 or 60 of them — all dealers in second- 
hand goods — bought from a sale at No. 2, 
Lower Circular Boad, a lot of such things 
but none could identify any one thing in 
Court. One Deweven went so far as to say 
that a lady sold some of these hats to him. 
He Cannot give her name nor has he given 
any receipt to her for money paid or made 
any entry in his Ichatta book. None of 
the defence witnesses have in any way 
helped to make the offence any bit less. 
The }>olice through Sub-Inspector Karriin 
have conducted the case ably and deserve 
credit for the clever manner in which 
everything has been threshed out. The 
question is whether the evidence of the 
D. W. is to be believed. The Court holds 
it is worth nothing. The accused and all 
his witnesses are dealers in such goods, live 
near each other and come from the same 
district. The Court further holds that the 
prosecution have got a clear case against 
the accused who has failed to show how 
be became possessed of the goods. He is 
found guilty and is sentenced to three (3) 
months’ rigorous imprisonment, sec. 54 A, 
Act IV ot 1866.’ 

Mr. J, W. Chippendale and Babu Jatin-- 
dr a Mahon Mukerjee for the Petitioner. 

The Judgment of the Court was as 
follows : — 

WaIiMSLBY, J. — The Petitioner Easik 
Lai Das has been convicted under sec. 54A 
of the Calcutta Police Act and sentenced 
to undergo three months’ rigorous im* 
prisonment. According to the Police 
Officer, P. W. 1, there were found in the 
house of the accused 23 ties, 3 pairs of 
gloves, 2 scarfs, 2 braces, 1 pair of stocking 
and 1 night cap. * There is no evidence as 
to the condition of these things. The case 


for the accused is that they are old, woru- 
out things such as are to be found with 
bikriwallas and are of no further use. For 
the purpose of sec. 54A of the Police Act, 
it is obligatory on the prosecution to show 
that there is reason to believe that the 
goods had been stolen or fraudulently ob- 
tained. It appears to* me in this case that 
the mere evidence of the Sub-Inspector 
that second-hand articles of clothing were 
recovered from the house of the accused 
would hardly warrant us in saying that 
there is reason to believe that the articles 
found in the possession of the accused ha/i 
been stolen or fraudulently obtained. 
There must necessarily be a great deal of 
property of this kind disposed of in Cal- 
cutta and I think without further evidence 
we ought to hold that the first condition 
necessary for a conviction under sec. 54 A 
of the Police Act has not been established. 
That being so, I think the Petitioner is 
entitled to an acquittal. The Eule must, 
therefore, be made absolute and an order 
passed directing that the Petitioner be 
discharged from his bail. The articles 
may be returned to the Petitioner. 

Suhraw.ardy, J. — I agree. 

S. C. M. Rule made absolute. 


PRIVY COUNCIL. 

[Appeal from Madras.] 

Lord Buokmastrr. 

Lord Atkinson. 

Lord Carson. Ramaohan- 

Mb. Ameib Au. 

Sib L&wbencb Jenkins. I -Appellants, 

1921, I «• 

Heard, 8 and A. N. S. Rama- 

9, December, ohandba Rao and 
15 i 22, Respondents. 

Judgment, 31, January. 

Res jiiHicata— Queatuni as to w/tether donee 
under a deed of settlement had absolute or life 
estate decided in proceeding under sec. S2 of Land 
Acquisition Act (I of 1894) — Decision^' if maybe 

90 
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reopened in regular judic-t*, general 

principle oU limited by Civil Procedure Code 
(A>t V of 1008), see 11^ Land Acquisition Act (I 
of 1894)^ sec Awards'' if includes decision on 

disputed question as to disposition of compensation 
money ~~ Gift by Hindu to wife whether limited or 
absolute - Principle of construction, 

Vuder a deed of seithmeni (wccuicd by 
one R, one half of certain properties was 
given to his adopted son and the remain- 
ing half was given to his two wives who 
were to lahe the same half and half. One 
of these properties having been acquired 
by Government a question arose in a pro- 
ceeding under sec, 32 of Art 1 of 1801 
between the adopted son and one of the 
wives^ as to whether the latter was abso- 
lutely entitled to her share of the compen- 
sation money or whether the same was 
to be invested, she having no right 
to alienate her interest in the property 
under the deed of settlement. The 
High Court, when the matter came up 
before it] held that by the deed of seille- 
meni the wife teas intended to have a 
widow* s estate only in the property devis- 
ed. Subsequently the wife having he- 
queathed her properties to Respondent by 
Will, the representatives of the adopted 
son instituted a suit against the claimants 
under the Will alleging that she had a 
limited estate under the deed of setilcmcni 
and had no power to dispose of the pro- 
perties by Will: 

.Held — That it was not open to the 
Courts in this suit to review the decision 
of the High Court, in the proceeding under 
sec, 32 of Act 1 of 1894, that the lady had 
only a limited estate in the property with- 
out power of alienation. 

It is* not competent for the Court, in 
the case of the same question arising 
between the parties, to review a previous 
decision no longer open to appeal given by 
another Court having jurisdiction to try 
the second case. 


This principle is of general application 
and is not limited by the specific words 
of see. 11 of the Civil Procedure Code; so 
that the fact that the decision in question 
was not obtained in a “ former suit ” did 
not mahe any difference. 

The importance of a judicial decision i8 
not to be measured by the pecuniary value 
of the parifeular item in dispute, and the 
Defendants in the suit could not be heard 
to say that in view of the comparatively 
small value of the property involved in the 
proceeding under sec. 32 of Act I of 1804 
it was not thought worth the while to ap- 
peal from the decision of the High Court 
in that proceeding. 

Hook v. Administrator-Gen rral or 
Bengal (8) and Badar Bee v. ITauib 
Merican Noordin (7) relied on. 

The ''award” as constituted by the 
Land Acquisition Act is nothing but an 
award which states the area of the land, 
the r.ompcnsalion to be allowed and the 
apportionment amongst persons whose in- 
terests arc not in dispute. A dispute 
between interested people as to the ex- 
tent of their interest forms no part of the 
” award.” The determination of such a 
dispute in the High Court was a decree and 
appealable as such to the Privy Council. 

RiSvNr.ooN Botatoung Company, Ltd. 
V. The Collector, Rangoon (4), Sree- 
MATI TrINAYANI DaSSI V. KRISHNA LaL 
Db (5) and Balaram Bharamaratar Kay 
V. Sham Sunder Narjsndra (6) comment- 
ed on. 

It is not accurate to say that under the 
Hindu law, in the case of a gift of immove- 
able properly to a Hindu widow, she has 
no power to alienate unless such power has 

( 4 ) L. E. 39 I. A. 197 : 8. c, 16 C. W. N. 961 
(1912). 

(5) 17 0. W. N. 935n (1910). 

(6) T.'L. E. 23 Cftl. 526 (1390). 

(7) L. B. [1909] A. G. 623. 

(8) h. R. 48 I. A. 187 : 9. c. I. L. B. 48 Cal. 

499; 25 C. W. N. 417(1921). 
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been expresshj cojif erred, and it is possible 
bif the use of words of sufficient amplitude 
to convey in the terms of the qift itself rtie 
fullest rights of otvncrship, including the 
power to alienate, without such express 
declaration-- and the decisions of the Privif 
Council in Sijbajmani v. Babi Xatw 0.iha 
(1) and Bhaidas Shivdas v, Bai (iULab (3) 
do no more than affirm this proposition. 

This was an appeal from a deci'eo of tlie 
Hi«h Court, Madras, dated tlie Stii Octo- 
ber 1918, wliich reversed a deeroe of the 
Subordinate .hidge of Tanjore, dated the 
‘29th October 1917. 

There were two main questions for 
determination in the appeal : — 

U) As to whether on the true construc- 
tion of a deed of settlement, dated the Gtli 
August 1858 one I'hulja Boyce, a Hindu 
widow, took a life estate or an absolute 
estate so that in the latter case she could 
convey to the Bespondent. 

(•2) As to whether the principle of res 
judicata applied as between the parties. 

The facts of the ease may be shortly 
stated as follows : — 

One Itamajee Bavajee Pandit was the 
owner of the suit properties amongst 
others. He died on the lOth August 185S. 
He had two wives Kamatchi and Thulja, 
but no issue. On the Gth August 1858, 
he took a boy (the father of the ^present 
Appellant) in adoption and on the same 
day executed a settlement deed. Jn this 
document after reciting the fact of the 
adoption, and providing for certain be- 
quests and annuities he gave (he following 
directions : — 

“Out of the remaining property after 
deducting the above, my adopted son to 
whom 1 have given the name of Bavajee 
Pandit, shall be entitled to enjoy ono half 

(1) L. B. 36 I. A. 17 : s. 0 . I. h. K. 30 All. 
84; 12 C. W. N. 231 (1907). 

(3) L. B.^49 I. A. 1 ; s. c. 26 C. W. N. 129 
( 1021 ). 


of the property. Out of the remaining 
half of the properly these two persons, 
namely, (my) senior wife Howbhagiavathy 
Kamatchi and junior wife Sowbhagiavathv 
Thulja .shall take half and half.” 

On the I9lh July 1860, the senior widow 
Kaniat(*hi as guardian of the adopted 
son Bavajee Bamajee Pandit, executed a 
hararnama by which the suit properties 
were given to l^hulja Boyee for her one- 
fourth share to be enjoyed by her accord- 
ing to the directions mentioned in the 
settlement deed of 1858. 

fn 1871, Kamatchi’s quarter share 
under the deed of 1868 was separated from 
I hat of the adopted son and was put ni 
her possession. Home ot thes:» p»operties 
were iisufructuarily mortgaged in 1880 to 
Tliulja Boyee by Kamatchi Boyee to 
satisfy a decretid claim against her. 
^Mlulja Boyee enjoyed Ihe said properties 
till the dealh of Kamatchi Boyee in 1889, 
and delivered possession of tlie same to 
Bavajee Bamajee. • 

In 1S94, I acre and 74 cents of land in 
the possession of Thnlja Boyee was ac- 
quired by (lovernmenl. In the Land Ac- 
quisition proceedings the question as lo 
wdiat estate the widow Thnlja Boyee took 
under the deed of 1858 was raised, and the 
High Court held, “ there being^no indica- 
tion of intention to give a large estate wc 
must assume that the husband intended 
that a widow’s estate only should pass.” 

On the 10th June 1911, Thulja Boyee 
executed a Will in favour of the 1st Ile- 
spondenl. 

Again, on the 11th January 191G, 
Thulja executed another Will in favour of 
the 1st Bespondent, bequeathing all her 
movable aiul immovable properties to him. 

Thulja died on or about the 2nd April 
1916, 

The adopted son Bavajee Bamajee 
Pandit also died leaving two sons, th^ pre- 
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sent Appellant and 
Row (now deceased). 

On the J2tli duly 1916, the survivin<i 
Appellant and his brother devanna Row 
instituted the present suit in the Court ol‘ 
the Subordinate Judge of Tanjore against 
the Respondents for recovery of jiossession 
of the suit properties witli future mesne 
profits and costs. 

The Subo7-d inale Judge found that 
Thulja had only a limited estate and no 
power to dispose of the properties by Will. 
On the question of res judicala, he held 
that the extent of Tliulja’s interest with 
regard to properties the subject-matter of 
the Land Acquisition |)i‘ 0 (*ee(lings had 
already been adjudicated iqKin in those 
proceedings. 

On appeal the decree of the Subordi- 
nate Judge was set aside by the ffigh Court 
of Madras excei)t in regard to tl\e proper-ty 
comprised in the Tjarul Acquisition pro- 
ceedings. 

Vrom this decree the Appellant appeal- 
ed to ffis Majesty in Council. 

Mr. Dedruyther, K. C. (with him Mr. 
Nanisimliam) for the .Appellants. — There 
is no doubt that it is possible for a Hindu 
widow to lake an absolute estate. 

This proposition is fully discussed in the 
recent cases before the Board. Mvssamat 
Sasimau Chowdliurain v. S. N. dhowdhnry 
t2) imA Bhaidas Shivdas Bai Gulab (3) 
applying the principles laid down in 
liadha Prasad Mallicfi \. PaHimoui Hassi 
(9). 

In the present case there was an ordi- 
nary gift by husband to wife which created 
no heritable estate. 

If the gift is construed as '' siridhaa 

(aj L. R. 49 I. A. 25 ; 8. c. 2(> C. W. N. 425 
(1921). 

(3) L. R. 49 T. A. 1 : a. c. 26 C. W. N. 129 
(1921). 

(9) L. R. 36 I. A. 118 : 8. c. 12 C. W. N. 729 
(1908). 


the immoveables are inalienable. Han 
Lai V. Bai Bewa (10) and Motilal MHhaM 
V. A dvoeate- General of Bombay (11). 

Reference was also made to ; — 

Mayne’s Hindu Ijaw, para. 664. 
Vyavastha Chan’drika, Vol. II, p. 510. 
Ilirahoi v. Lakshmibai (T2), Caralapathi 
Ciinnuih v. Coin Nammalwariah (13), 
Jamna Das v. Ilamautar Paadc (14), Aiul 
Krishna Sircar v. Sanyasi Churn Sircar 
(15) and Koonjbchnri Dhur Prcmchnnd 
Dull (16). 

On the question of res judicata ; — 

The construction of this gi’ant in favour 
of Thulja Boyee was before the Coiu't in 
the Jjand Acquisition pi(x?eedings in 1891 
and was then adjudicated upon by the 
Court. 

It is now res judicata and cannot be re- 
opened 

Refeience was also made to the follow- 
ing 

Land Acquisition Act, 1 of 1894, secs. 
30 and 53. Mahadevi v. Neelaniani (17), 
Sri Braja Kisora Devu Garti v. Sri Kun- 
dana Devi Pat fa Mahadevi Gant (IB), 
Secretary of State for India in Council v. 
India General Steam Navigation and Rail- 
way Company, Limited (19), Ram Kirpal 
Shuknl V. Rup Kuari (20), Hook 
V. Administralor-General of Bengal (8), 
Sheoptirsan Singh v. Ramnandan Singh 

(8) L. R. 48 1. A. 187 : B. o. I. L. R. 48 Cal. 
499 ; 2fi C. W. N. 915 (1921 ). 

(10) T. h. R. 21 Bom. 376 (1896). 

(11) 1. L. U. 36 Bom. 280 (1910). 

112) T. L. R. 1) Bom. 673 (1887\ 

(13) T. L. R. 83 Mad. 91 (1909). 

(14) I. L.’R 27 All. 364 (1904). 

(15^ I. L. B. 82 Cal.;i051 : 8. c. 9 0. W. N. 784 
(1906). 

(]6» I. L. B. 6 Oal. 684 (1880). 

(17) I. L. R. 20 Mad. 269 (1896). 

(181 T. L. B. 22 Mftd. 431 (P. G.) (18991 

(19) L. B. 86 I. A. 200 : 8. c. 14 0. W. N. 134 
(1909). 

(20) L. B. 11 1. A. 37 : 8. g. I. L. R. 6 All. 
269 (1883J. 


Kao V. A. N. S. Kamachan’ura Rao. 
his brother Jevanna 
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(21), Rangoon Botatoung Coy., Ltd. v. 
The Collector, Rangoon (4), Badar Bee v. 
Habib Merican Noordin (7) a.nd Ram 
Cliunder Singh v. Madho Kumari (22). 

Mr. Dube for the Respondents. — The 
IIif(h Court has liold that the principle of 
“res judicata applies tu certain of tho 
properties but I do not admit the correct- 
ness of that decision. The doctrine of 
“res judicata is inapplicable for several 
leasons. (1) Tlie pro<‘eedings under the 
liand Acquisition Act are of a summary 
nature, and Mie main question in those 
proceedings relates to the amount of the 
award, vide the pre-amble. Such pro- 
ceedings terminate in an award. In case 
of dispute as to apportionment of the 
amount awarded, reference is made to the 
Court which proceeds to investigate il and 
•makes an order under sec. 32 of the Act, 
but such orders are not necessarily judicial 
decisions. The money .is invested in 
the purchase of other lands to be hold 
under the like title and conditions of 
owriershij). Reference was made to the 
various sections of the A^t. (2) Proceed- 
ings under the Tjand Acquisition Act are 
not a suit within the meaning of sec. 1 1 of 
the Code of f'ivil Procedure, 1908. iVidc 
Messrs. Woodrofl'e and Ameer Ali's Civil 
Procedure Code, p. 103). (3) There is no 

appeal to His Majesty in Council <rom a 
decision of the High Court under sec. 64 
of the Land Acquisition Act. There is 
only one appeal allawed by the Act and 
that is to the High Court. Rangoon 
Botatoung Coy., Ltd. v. The Collector, 
Rangoon (4) and The Special Officer, 
Salsette Building Sites v. Dasabhai Bezan- 
ji Motiwala (23). 

14) L. B. 89 I. A. 197 : 8. c. 16 C. W. N. 961 
(1912). 

(7) L. B. [1909] A. C. 616. 

(21) L. R. 43 I. A. 91 ; s. c. 20 C. W. N. 738 
(1916). 

(22) I. L. B. 12 Cal. 484 (1885). 

(23) 17 C. W. N. 421 (P. 0.) (1913). 


Since these pronouncements of the 
• Board there has not been a single appeal 
in a proceeding under tbe Land Acquisition 
Act. 

[Loan Buckmastrb. — T he case of 
Rangoon Botatoung Coy., Ltd. v. The 
Collector, Rangoon (4) decided that there 
was no appeal from an award, but there 
may be an appeal to the Board from a 
decree made under such proceedings.] 

Mr. Dubi. —All orders or decisions made 
in proceedings under that Act culminate 
in an award or form part of an award. All 
the High (\)iirts in India have taken that 
view. A decision made under sec. 32 of 
that Act is part of an award. 

Reference was made to the following ; — 

Mahadevi v. Nerlamnni (17), Sheo 
Haltan Rai v. Mohri (24), Dirgaj Deo v. 
Kali Cliaran Singh (25), Mulambath 
Kunhamniad v. Acharath Paralat Kathiri 
Kutli (20), Shim Rao v. Kagappa (27) and 
Srimatif Triiiatjani Dassi v. Krishna Lai 
(5). 

It is inconceivable tliat in a case where 
no appeal lies to the King in Council the 
decision should be held to ojicrate as res 
judicata. The value of the property in 
dispute in the Ijand Acquisition case wa.H 
very small, and a suit witli reference to it 
could have been brought in tlie lowest 
Civil Court, namely, that of a Mnnsif. 
Run Bahadur Singh v. fjucho Koer (2ft). 

The cases cited on behalf of the Appel- 
lants, Ram -Kirpal Shukhul v. Hup 
Kuari (20) and Hook v. A dminintrator- 

(4) L. R. 39 f. A. 197 : 8. c. 16 C, W. N. 961 
(1912). 

(6) 17 0. W. N. 936n (1910). 

(17) I. L. B. 20 Ma<l. 869 (1896). 

(20) L. R. 11 I. A. 37: 8. c. I. L. B. 6 AD, 
269 (1883). 

124) T. I>. R. 21 A)). 354 (1899). 

(25) I. L. B. 34 Cal. 466 (1907). . 

(26) 31 Had. L. J. 827 at pp. 832, 8S1, (1916). 

(27) I. L. B. 29 Had. 117 (1006). 

(28) L. B. 12 T. A. 23 at p. 36 ; a. c. T, L. B. 

11 Cal. 301 (1884). 
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General of Bengal (R) are distinguishable. 
They refer to decisions in the same suit, 
the former in execution proceedings and 
the laller in a subsequent stage of the 
same action. 

[Sir IjAwrkxgk Jkxkins refers to 
Ham Chuiidcr Singh v. Madho Kumari 
(22).l 

Mr. Dube. — Tn that ease the decision 
which was held to operate as re^i puUeaUi 
was not pronounced in summary proceed- 
ings under the Land Acquisition Act, but 
in a civil suit tried in the regular way. 

English decisions, such as Badar Bee v. 
Uahib Mcrican Noordin (7) and Pcarcth 
V. Marriott (-29) are inapplicable to the 
Indian procedure. 

Their IjORDStiips* Jiax.MRNT was deli- 
vered by 

Lord Bcjckmastur,— On the Gth 
August 1858, Ramajee Bavujee Pandit, who 
died on the 10th August 1858, executed 
a deed of settlement of all his moveable 
and immoveable properties. Tt is pre- 
faced by a statement that he had adopted 
Panchapikes, the second son of Mahasubd 
Rajaram, and after various gifts and dis- 
positions which are not material, it con- 
tinued in these terms : — 

Out ,of the remaining property, after 
deducting the above, my adopted son, to 
whom I have given the name of Bavajee 
Pandit, shall be entitled to and enjoy half 
of the property. Out of the remaining half of 
the property these two persons, namely, 
(ray) senior wife Sowbhagiavathy Karnatchi 
and junior wife Sowbhagiavathy Thiilja shall 
take half and half.*' 

In 1894 one acre and 74 cent, of the 
land so given, and then in the possession 
of Thulja Boyee, was acquired by the 

s 

(7» L. E. [1909] A. C. 616 at p. 623. 

( 8 ) ti. E. 48 i. A. 187 : I. !<• B. 48 Oal. 

498 t 26 0. W. N. 916 (1921). 

(22) I. h. E. 12 Cal. 484 (1866). 

(29) L. B. [1883] 22 Ch. D. 182. 


Government. The usual proceedings for 
determining the amount of compensation 
appear to have taken (dace, and no dispute 
arose as to the award, but a question did 
arise as between Ramajce Bavajee Pandit, 
the adopted son, and the widow as to the 
character and extent of the estate that 
she took under the Will. If she took 
ab.solntely, the money could be divided 
forthwith ; but if she look a limited in- 
terest, her share would have to be in- 
vested. It was consequently necessary 
that this dispute should be determined 
in order that the compensation monies 
should bo properly dealt with. See. 31, 
sub-sec. 2. of the Land Acquisition Act. 
1894, expressly contemplates this posi- 
tion, for after referring in sub-sec. I to 
the payment of the compensation by the 
Collector to the persons interested, sub- 
sec. 2 provides that “ if there be no per- 
son competent. to alienate the land, or if 
there be any dispute as to the title to 
receive the compensation or as to the 
apportionment of it, the Collector shall 
deposit the arfioimt of the compensation 
in the Court to which a reference nnder 
sec. 18 would be submitted.” Sec. 18 
does not define the Court ; this is done by 
sec, 3. sub-sec. D, which provides that a 
Court means a principal Civil Court of 
origisal jurisdiction, unless a special 
judicial officer within specified limits h.as 
been appointed to perform the functions 
of the Court under the Act. See. 32 
further provides that when money has 
been deposited in Court under sub-sec. 2 
of sec. 31, (jnd it appears that the lanl 
whereof the same was awarded belonged 
to ‘any person who had no power to alie- 
nate, the Court shall order the money 
to be invested as therein mentioned. 
Now the dispute between Bavajee and the 
widow was plain upon the face of the 
document. It depended upon whether 
the deed had conferred an absolute herit- 
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able and g^lienable estate upon the widow, 
or whether she took either a iimiteJ 
Hindu widow’s estate or a heritable estate 
which she was incapable of alienating. 
What the actual proceedings were that 
ensued between them is not plain, but 
they must have come before the District 
Court of Tanjore, for the i|,rounds cf ap- 
peal from the order of that Court are be- 
fore their Lordships, and from these it 
appears that the District Judge had held 
that the widow had an absolute estate. 
From this decision Bavajee brought the 
appeal to the High Court of Judicature 
at Madras. Judgment was delivered by 
the High Court on the 13th July 1897, by 
Sir Arthur Collins, C. J-, and Mr. Justice 
Shephard. Their judgment is short, and, 
as it throws considerable light upon the 
whole proceedings, it is desirable that it 
should be reproduced in full. It is as 
follows : — 

The first qu'cstion is what estate the 
widow Thulja Boyee took under the gift of 
1858. We cannot agree with the District 
Judge that the law is ’unsettled on the 
question of such gifts. There beinR no 
indication of intention to give a large 
estate, we must assume that the husband 
intended that a widow's estate only should 
pass. This being so it is quitci clear that 
secs. 31 and 32 of the Act apply. The order 
must be net aside as the parties are not 
agreed as to the mode in which the money 
should be invested. 

We must direct the District Judge to 
pass order under the provisions of sec. 32. 
Each party to bear his own costs of this 
appeal." 

On the lOth June 1911, and again on 
the 11th January 1916, Thulja Boyee ex- 
ecuted Wills and bequeathed all her 
moveable and immoveable properties to 
the first Respondent; she died on the 
2nd April 1916. The adopted son, 
Bavajee Ramajee Pandit, also died at a 
.date Bubseqifeni to the decision of the 
High Court, but the exact time is not 


HAXDRA Rao. 

stated, nor is it material, and the present 
Appellant and his brother Jeevanna Rao, 
now deceased, Avere his tA\’o sons. C)n 
the 12th July 1916, they instituted the 
suit out of which these proceedings have 
arisen against the claimants under 
Thulja's Will, alleging that she had only a 
limited estate under the deed of settle- 
ment. and that she had no power to dis- 
pose of the properties by Will. The 
learned Subordinate Judge decided in 
their favour, but this decision was reversed 
by the High Court, from whose decree the 
present appeal has been brought. Both 
the judgments of the Subordinate Judge 
and the High Court depended upon the 
true effect of the deed of settlement, but for 
reasons which their Lordships will shortly 
explain, they do no9 think that tliis ques- 
tion w^as open to either of the Courts. 

Their Lordships do not, therefore, pro- 
pose to embark upon the consideration of 
what the effect of the deed of gift ii> 
favour of Thulja Boyee might be correctly 
determined to be, but as some misap- 
prehension appears to exist as to the effect 
of certain decisions of the Board, and 
noteably one in Mussanimat Surnpuani v. 
Rabi Nath Ojha (1), their Lordships think 
it desirable to remove this doubt, lest 
error should creep into the adnlinistration 
of the law in India with regard to tlie 
rights of a Hindu widows. In the case 
referred to, Mussammat Surapnarii v. 
Rabi Nath Ojha (1), when originally 
heard before the High Court it had been 
stated that under the Hindu law in the 
case of a gift of immoveable property to a 
Hindu wddow, she had no power to alienate 
unless such power was expressly conferred. 
The decision of this Board did no more 
than establish that that proposition was 
not accurate, and tbatTit was possible by 
the use of w^ords of sufficient amplitude to 

(1) L. B. 36 1. A. 17 : a. c. I. L. B. 30 All. 

84; 12 C. W. N. 231(1907). 
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conve}’ in the terms of the gift itself the 
fullest rights of ownership, including, of 
course, the pouer to alienate, wliich the 
High C ourt luid thought required to be 
added by express declaration. In that 
rase it is true that there is some comparf* 
son drawn between tlie gift to a widow 
and a gift to a person not under disability, 
but that was not the foundation of the 
decision, which depended entirely upon 
the wide meaning attributed to the words 
in wdiich the gift to the widow Mas clothed. 
More recent decisions of this Board 
[in Miissanimat Sasiman Chou'dhurain v. 
Shib Narayan Ghowdfiury (2) and Bhaidas 
Shivdas v. Bai Gulah (at present unreiiort- 
cd) (3)] do nothing but repeat this same 
proposition in other words, l^he import- 
ance of preventing confusion due to the 
contrasting of different phrases used jn 
dJstmct cases to express the same idea has 
led their Lordships to make this cxplana- 
.tion, but the points argued as to the effect 
of the gift in the present case are not now' 
open to consideration, foi* in their Lord- 
ship's opinion the decision given on the 
13th July 1897, by the High Court at 
Madras is a clear and complete determina- 
tion as between the parties to that suit 
and those claiming under llioin wdiich 
the present litigants cannot dispute. 

It is urged on behalf of the J^es)Kmdeiits 
that the judgment cannot bo so regarded 
because it arose out of jiroceedings under 
the Laud Acquisition Act, 1894, and for 
the purpose of their arguments they rely 
u|)on the case of Rangoon BotMoung Com- 
pany, Limited v. The Collector, Rangoon 
(4). There appears to be some misappre- 
hension in the Courts in India as to the 
effect of this authority wliich it is desir- 
(2) Sin6o reported : L. R. 40 I> A, 26 : e. o. 

26 G. W. II. 425 (1021). 

(SI Sinoe reported ; Ii. R. 49 I. A. 1 : c. 

26 0. W. K. 120 (1921). 

(4) It. R. 30 I. A. 197 : 8. c. 16 0. W. N. 961 
( 1012 ). 


vcHANORA Rao, 

able should be removed. Under the Land 
Acquisition Act there arc two perfectly 
separate and distinct forms of procedure 
contemplated. The first is that necessary 
for fixing the amount of the compensation 
and tliis is described as being an award. 
By sec. 54 an appeal from that award or 
of any part of the award is given to the 
High Court. The case in Rangoon Bota- 
toung Company, Limited v. The Collector, 
Rangoon (1) decided that in those circum- 
stances the appeal so given was the only 
one open to the parties, and that even if 
appealed against, the aw'ard still retained 
its characteristics and was incapable of 
further appeal. The argument which suc- 
ceeded in that case emphasizes the distinc- 
tion between an award and a decree, an<l 
the judgment mentions this in terms by 
stating that the Appellants, although ad- 
mitted to the High Court, could not have 
the right to carry an award made under 
an arbitration as to the value of land taken 
for public purposes up to tins Board as if 
it w^ere a decree, of the High Court made 
in course of its original jurisdiction. The 
manifest inconvenience that w^oiild attend 
any sucli proceeding is also pointed out, 
but neither this judgment nor any other 
judgment of this Board affects the ques- 
tion of^an appeal on the totally different 
proceedings that arise wdien there is a dis- 
pute as between the persons claiming com- 
pensation involving, as it does in this 
case, a difficult question of title. When 
once the award as to the amount has be- 
come final, all questions as to fixing of 
compensation are" then at an end ; the duty 
of the Collector in case of dispute as to 
the relative rights of the persons together 
entitled to the money is to place the 
money under the control of the Court, and 
the parties then can proceed to litigate in 
the ordinary way to determine what their 

(4) L. R. 89 I. A. 197 : B. c. 16 G. W. K. 

961(1912). 
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right and title to the property may be. 
That is exactly what occurred in the pre- 
sent case. How the proceedings were 
commenced is a matter that is not material 
provided that they were instituted in the 
manner that gave the Court jurisdiction, 
for they ended in a decree made bv the 
High Court and appealable to this Board. 
It is true that in the case ot‘ Srecmati 
Tfinayam Dassi v. Krishna Lai Dr (5), 
following an earlier case, Balaram Bhara- 
marat^r liny v. Sham Sunder Narendra 
(0), it was decided that an order under 
sec. 32 may appropriately be deemed as 
an integral part of th^* award made by the 
Court, but their Lordships regard this as 
a misapprehension as to the meaning of 
the award. The award as constituted by 
statute is nothing but an award which 
states the area of the land, the compensa- 
tion to be allowed and the apportionment 
among the persons interested* in the land 
of whose claims the Collector has inform- 
ation, meaning thereby peof)le whos?. in- 
terests are not in dispute, but Irom the 
moment when the sum has been deposit- 
ed in (\)urt under sec. 31 (2) the functions 
of the award have ceased ; and all that is 
left is a dispute between interested people 
as to the extent of their interest. Such 
dispute forms no part of the award, and 
it would indeed be strange if a controversy 
between two people as to the nature of 
their respective interests in a piece of land 
should enjoy certain rights of appeal 
which would be wholly taken away when 
the piece of land was represented by a 
sum of money paid into Court. There has 
in the present case been a clear decision 
upon the very point now’ in disj)ute w^hich 
cannot be re-opened. The High Court 
appear only to have regarded the matter 
as concluded to the extent of the com- 
pensation money, but that is not the true 

•S) 17C. W. N. e86n(1»]0>. 

(0) I. U R. 38 Oftl. 620 riSflO). 


view of what occurred, for as pointed out 
in Bardar Bee v. Habib Merican Noordin 
(7), it is not competent for the Court, in 
the case of the same Question arising 
between the same parties, to review a pre- 
vious decision, no longer open to appeal, 
given by another Court having jurisdic- 
tion to try the second case. If the deci- 
sion was wrong, it ought to have been 
appealed from in due time. Nor in such 
circumstances can the interested parties 
be heard to say that the value of the sub- 
ject-matter on which the former decision 
was pronounced was comparatively so 
trifling that it was not worth their while 
to appeal from it. If such a plea w’ere 
admissible, there w'oidd be no finality in 
litigation. The importance of a judicial 
decision is not to be measured by the pecu- 
niary value of the particular item in dis- 
pute. It has been suggested that the deci- 
sion was not in a former suit, but whether 
this W’ere so or not makes no difference, 
for it has been recently pointcnl out by this 
Board in Hook v. Adniinwirator’-Genaral 
of Bengal (8), that the principle wbiclv 
prevents the same case being twice liti- 
gated is of general application, and is not 
limited by the specific w'ords of the Code 
in this respect. Their Lordships will 
therefore humbly advise His Majesty thaf 
the decree appealed from be reversed, and 
the decree of the Subordinate Judge re- 
stored with costs here and in the Courts 
below. 

Solicitor : Tlfr. Douglas Grant for the 
Appellants. 

Solicitors : Messrs. Barrow, Rogers and 
Nevill for the Respondents. 

G. D. M. 

(7) L. R. A. 0. 616 at 62a. 

(8) L. R. 48 I. A. 187 : a. c. I. L. R. 48 Cal. 

499 : 26 C. W. N. 916 (^921). 
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Lord Shaw, 
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Mr. Ameer Alt. 

Sir Lawrence Jenkins, 
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1)1, f)ctober. 


WAN Ramanuj 
Dab, Appellant, 
v. 

Uamerishna 
Bose and anr., 
Respondents. 

Limitation Act (XV of ]877)y ScL 11^ Art, L'lO 
— Lease of endowed land for a term hy Mohunt — 
No rent paid for over 1!2 years after the expiry of 
lease — Successor of if may sue to recover 

possession. 


The mohunt of a math granted a lease 
of land belonging to the math for a term 
which expired in 1880. It was found that 
no rent was et^er paid since the cxpifation 
of the lease, more than 12 years after which 
the succeeding mohunt sued to recover 
the land from the successors of the lessee : 

Held — That the High Court was right 
in holding that the suit was barred under 
Art. 130 of Sell. II of the Limitation Act 
of 1877. 

This was an appeal from a jnd^^ment 
and decree of the Calcutta High Court 
(Fletcher and Richardson, JJ.), dated the 
15th July 1915, affirming on review a pre- 
vious judgment of the said Court passed 
on 28th May 1915, whereby .the said Court 
reversed the decision of tlie Subordinate 
Judge of Cuttack, dated the 28th March 
1902, and dismissed the suit of the Plain- 
tiff. 

The Plaintiff, the 7nohunt of a math 
brought this suit in 1911 to recover pos- 
session of over 42 acres of land in the town 
of Puri upon declaration of Plaintiff ’s title, 
on the allegation that the disputed land 
was lahheraj bahali amrita morahi land of 
Dakhin Parah, a math of which the Plain- 
tiff was the mohunt, and that the Defend- 
ants had gojj no title to it. The Defend- 
ants inter alia pleaded that the suit was 
barred by limifation. It appears that one 
Sriram Dutta held the disputed land as a 


tenant under the math, that one Radha 
Mohan Bose purchased the tenancy right 
in the benami of Bishnupriya Dasi on 
23r(l September 1802, and that thereafter 
Bishnu|)riya executed a Icabuliyat also as 
henamdar of Badha j\I.olinn for 18 yoai’s 
in favour of the then Mohunt Chaturbhuj 
Da.s from 1270 to 1288 B. S. ; and that the 
Dofendnnis were persons who claimed 
through the said Radha Mohan Bose. 
The Ph\ intiff alleged that after the expiry 
of the lease the Defendants wore in posses- 
sion under a verbal lease or arrangement 
entered into between Hurry Bullubh Bose, 
uncle of the Defendants, and a predecessor 
of the Plaintiff. The trial Court disbe- 
lieved the said story of the verbal arrange- 
ment or lease alleged by the Plaintiff 
and found that since tlie termination of 
the lease in favour of Bishnupriya in 1880, 
Bishnupriya or the Defendants or Radha 
Mohan or his sons never paid any rent to 
the malh. . The trial Court accordingly 
held that I’^laintifPe, the present rnohunVs, 
claim to recover possession of the land was 
Barred by Art. 139 of Sch. IT of the Limi- 
tation Act* of 1877. The trial Court was 
however of opinion that as by the habu- 
liyat executed by Bishnupriya, the title of 
the math to the land was admitted and 
proved, the Plaintiff was entitled to a de- 
cree declaring the title of the math to the 
li-nd in suit. 

An appeal against the decision of the 
Subordinate J udge to the High Court was 
heard in the first instance ex parte and the 
following judgment was delivered on 28th 
May 1915 ; — 

Flktcher, J. — This is an appeal from 
a decision of the learned Subordinate 
Judge of Cuttack, dated the 28th March 
1912. The Defendants are the Appel- 
lants before us. The Plaintiff brought 
this suit to recover possession of certain 
lands from the Defendants. One of the 
issues raised in the case was wh^^ther the 
suit was barred by limitation, The learU’ 
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c‘(l iJudge found that the suit was barred 
by limitation; but he considered that as 
the title was originally in the Plaintiff, he 
ought to give Die Plaintiff relief by way 
of making a declaration of title in his 
favour. Against that decision, the pre- 
sent Defendants have appealed tp this 
Court. Prom the facts found by the 
learned Judge of the Court below, it is 
clear that the case is barred by limitation. 
The learned Judge also found so. The 
Defendants’ ancestor had a lease of tliis 
property, whicli expired more than 1‘2 
years ago. At any rate, the learned 
Judge has found that no fresh agreement 
was entered into betw^een the parties nor 
was their any evidence from which it could 
be inferred that there v'as a. new tenancy. 
The question, therefore, arises, “ l^oes 
Art. 139 of the Second Schedule to the 
Indian Limitation Act apply to a case 
like this?” The decisions of this Court 
are that Art. 139 does apply. A tenancy 
by sufferance by a tenant holding over 
whose lease has exx^ired, does* not apply 
in this country. That has been held in 
the case of Madau Mohan Gosmin v. 
Kumar Jlamcshwar Malia (1). A similar 
view has been adopted by the Bombay 
High Court in the case of Ghandri v. Daji 
Bhau (2). The result, therefore, is that 
the i)resent suit is, as the learned Sub- 
ordinate Judge says, clearly barred by 
limitation. The learned Judge, however, 
has considered that in a case of this nature, 
when the suit is barred, tJie title still re- 
mains vested in the Plaintiff. That ob- 
viously is not so : under sec. 28 of the In- 
dian Limitation Act, it is exjjressly pro- 
vided that at the exjuratioji of the period 
luescribed by the Act for limitation of 
suits, not only is the remedy barred but 
the right is gone. TJiat is quite clear. 
That being so, the statute has operated to 

(1) 7 C. L. J. 616 (1907/. 

(2) I. L. B. 24 Bom. 604 (1900)r 


revoke the estate that was originally vest* 
ed in the Plaintiff, and to confer a statu- 
tory estate iqDon the Defendants. In that 
view, the judgment appealed from cannot 
be sui)portcd. The present api)eal must, 
therefoj’e, be allowed and the Plaintiff’s 
suit dismissed with costs both in this 
(^ourt as w^ell as in the lower Court. Tho 
liearing-fee will be according to the scale 
of the Court on the value of the suit. 

Nobody appearing in sui)X)ort of the 
cross-ax^peal it is dismissed. 

Eichardson, J. — I agree. 

Subsequently an application for review 
of the judgmennt having been granted, the 
appeal was rc-heaid in the presence of 
both parties and tlie following judgment 
was delivered on I5tli July J915 ; — 

Pletcuer, J.— The point tliat we dealt 
with on the last occasion was a point of 
law arising on the liiidings of fact made 
by the learned Subordinate Judge in his 
judgment. On that occasion, Sir Eash 
Beliari Chose on behalf of the Appellants 
accepted the findings of fact made by the 
learned Subordinate Jiulg(?, and argued 
that the learned Judge had arrived at a 
wrong conclusion on a point of law. We 
accepted the argument put forward by 3*r 
Eash Behari, and decreed the appeal. On 
the appeal coming on before us for re- 
hearing, both sides agree that, on the find- 
ings of fact made by the learned Judge of 
the Court below, his judgment cannot 
stand. But the learned Counsel for the 
Plaintiff’, Eespondent, has asked us to 
dissent from the findings of fact made by 
the learned Subordinate Judge, on wdiich 
his judgment is based. The Defendants 
wdio are the Appellants befoi*e us, claim 
ihrough tlicir grand-father Avko had got a 
lease of the property for 18 years in the 
henami of Bishniipriya. That lease ex- 
pired in 1880. The story put forw^ard by 
the Plaintiff is that there was a verbal lease 
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OP arningoiiicnt between one Hari Ballav 
Bose mid the former Mohunt Hayagriba in 
the year 1287. The evidence shows that 
the late Mohunt Hayagriba was gathered 
to his fathers before the dale of the lease. 
An attempt was made by some of the 
INaiiitiff’s witnes,ses to place this verbal 
arrangement at an earlier date before the 
death of Hayagriba. That was the case 
which the Plain till invited the learned 
Judge to express his opinion on, and when 
that case failed as false the learned Judge 
clearly and rightly refused to enter into 
a consideration of the case that this man 
Hari Ballav had entered into some arrange- 
ment other than that set up, resulting in 
Ins possession of the property as a licensee. 
In that, I tliink, the learn^ Subordinate 
fj udge was quite right . The documentary 
evidence read to us leavi's no doubt in my 
mind that Hari Ballav was connected with 
the properly solely as a relative or guardian 
of the two present Defendants. The docu- 
mentary evidence seems to me to be con- 
clusive on that. This story about the 
verbal lease to Hari Ballav or his entering 
into possession of the property as a licensee 
in bis own right, 1 am satisfied, is wholly 
untrue. On the evidence, I am clearly of 
opinic'n that tlie learned Subordinate 
Judge came to a correct conclusion. That 
being so, the learned Judge was right 
when lie held tliat the suit was barred by 
limitation. We iioinled out in our for- 
mer judgment that on I hat finding tlie 
learned Judge was not entitled to give to 
the Plaintiff the relief that lie lias given. 
For the second time, I must express my 
dissent from the result arrived at by the 
learned Judge of the Court below\ Tlie 
appearmust, tlierefore, be decreed and the 
Plaintiff's s^iit dismissed with costs in 
both Courts. 

Richardson, J. — agree. 

The Plaintiffs thereupon preferred the 
present appeal to llib Majesty iu Council. 


Messrs, L. DeGruythcr, K, C. and Duhe 
for the Appellant. 

Sir William Garth for tlie Respondent. 

Their LduDSHips’ Judgment was deli- 
vered by 

Loud Shaw. — In the opinion of their 
Lordships, no reason has been shown for 
disturbing the judgment of the High 
Court. The question of fact is concluded 
by the concurrent findings of the Courts 
below . 

Tlieir Tjordships will humbly advise His 
Majesty that the appeal stand dismissed 
with costs. 


[CIVIL APPELLATEIJURISDICTION.] 
Appeal from Appellate Decree 
No. 2561 OF 1919. 


Ohatterjea, J. 
Panton, J. 
1922, . 

13, January. 


Rakhal Chandra 
Ohosb and ors., 
Plaintiffs, Appellants, 

V. 

Durqadas Samanta and 
ors., Defendants, 
Respondents. 


Idmitatiun Act (IX of 1908 )y Art, IJi^^appU- 
cahility of^ in a suit for recovery of possession of 
land^ upon allegation of dispossessimi-^The onus of 
proving possession within twelve years of suit, on 
Ptdintiff—Onue of proving adverse possession for 
12 years, if lies on Defendant wh^n Plaintiff's title 
is pr(yved-- Cases where the presumption about pos* 
session following title arises ^Dilmiated, waste or 
jungle land, law as to, if dffe> ent. 

Plaintiff sued for recovery of pqifsession 
of a certain, land on declaration of his title 
thereto. The Plaintiff and the Defendant 
were putnidars under two separate Touzis, 
both the Touzis being situate in the same 
village. The Plaintiff claimed the land as 
appertaining to his Touzi while the 
fendant claimed it as part of his Touzi. 
The lower Appellate Court found title with 
the Plaintiff hit that he had failed to 
prove possession within 12 years of suit 
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and accordingly held that the suit was 
barred by limitation: 

Held — That the case was governed by 
Art, IdfUfof the Limitation Act, 

Where the Plaintiff Miile in possession 
has been dispossessed and is out of posses- 
sion at the date of the suit, the onus is upon 
him to prove that he was in possession and 
was dispossessed within 12 years of the 
suit, 

Moharaja Koowar Kitrasur Singh v, 
Nund Lal Singh (1), Eajak Saheu Peru- 
LAD Sein V, Moharaja Eajendra Ki shore 
(2), Beer Chunder Joobraj t\ The 
Deputy Collector of Bhooloah (3) tiiul 
other cases discussed and followed. 

Karan Singh v, Pakar Ali Khan (7), 
Radha Gohinda Rov v. Inglis (.8) and 
other cases distinguished. 

In cases under Art. 142 of the Limi- 
tation Act, although the Plaintiff's 
title is proved^ the onus is not upon the 
Defendant to show that the Plaintiff lost 
his title by adverse possession on the part 
of the Defendant. 

Possession is not necessarily the same 
thing as actual user. The nature of the 
possession to be proeed by the Plaintiff, 
and the evidence of its eonti nuance must 
depend upon the character and condition of 
the land in dispute. Where the land is 
incapable of actual enjoyment, as in the 
case of diluvion by rivers, if the Plaintiff 
shows his possession down to the time of 
diluvion, his possession is presumed to 
continue so long as the lands continue to 
be submerged. 

In cases where the land is not incapable 
of enjoyment, but may produce some pro- 

rr 8 M. T. A 100 flPAO'. 

(2) 12 M. I. L, 20?, 387 (1869). 

13) 13 W. B, P. 0. 23 (1870). 

l7) L.B.9L A.eO: g. o. I. L. B. 5 AH. 1 
*(1882). 

(S) 7 C. L. R. 864 (1880). 


fit though trifling in amount and only of 
occasional occurrence, as is so often the 
case with jungle land, all that can he re- 
quired is that the Plaintiff should show 
such acts of ownership as are natural under 
the existing condition of the land, and in 
such cases when he has done this his pos- 
session is presumed to coniiniie so long as 
the state of the land remains unchanged 
unless he is shown to have been dispos- 
sessed. 

In waste as well as jungle lands posses- 
sion may be exercised by grazing cattle, 
putting up boundary marks or fences and 
the like. 

The vases of diluviated lands or jungle or 
waste lands are thus no exception to the 
general rule that a Plaintiff who is dis- 
jnfssessed and brings a snil for recovertf of 
possession must show that he was in pos- 
session within 12 years of the suit. 

^loNoMOHAN Roy V, Mathura Mohan 
Roy (1G), Raj Kumar Roy v. GoRind 
Chandra Roy (17), Mahomad Ali v. 
Khaja Audul (11) and other cases refer- 
red to and discussed^ 

In the case of jungle or waste lands if 
Lhe Plai}ttiff proves his title, there is a 
presumption of possession in his favour, 
where having regard to the^ nature of the 
land, possession cannot be expected to be 
proved by acts of actual user and enjoy- 
ment. If, however, the Plaintiff asserts 
that he exercised acts of ownership and ad- 
duces evidence in support thereof, which 
is disbelieved by the Court, he cannot turn 
round and rely upon any presumption , be- 
cause the case set up by him negatives the 
existence of circumstances which would 
give rise to the presumption, and is incon- 
sistent with it. 

• 

(11> I. L. n. 9 0.1, 744, 760 IP. B.) (1883). 

1161 T. Ii. B. 7 ObI. 226 (1881). 

(17) L. R. 19 I. A. 1.40: ». o. 1. L. B. 19 Oal. 

660 (1892), 



726 


rHE CALCDITA WEBKLX NOTES. 


lYoL. XXVI 


IUKHAL CHANDKA GHOfcJE V. Duegadas 

The presumption that possession fol- 
lows title can he raised where the evi- 
dence is equally strong on both sides, anil 
cannot be called in aid to give weight to 
evidence unworthy of credit- 

K l J iN J KliT 1 1 AM P ANDK Y V . GOBOEDIJ AX 

IUm Paxdey <20), Dharam Sixgh v, Har 
]*R 08 AD (21) and several oilier ciises dis- 
cussed and followed. 

'J’Jiis was an appeal against the decree of 
P. C. De. Esq., District Judge of Zillah 
llirblumi, dated the 4th of September 
IDIO, affirming the decree of Babu lliralal 
Muklierjee, Munsif, 1st Court at Bolpur, 
dated the doth of January 1919. 

The facts will appear from the judgment. 

liabiis Jogesh Chandra Hoy and Sarat 
Chandra Mukherjec for llie ApjK'lIants. 

Babus Sarat Chandra Hoy Chowdhunj 
and Heniendra Nat/i Sen for the Kespon- 
dents. 

Tl,ic Judgment of thk Court was as 
follows : — 

This appeal arises out of a suit for re- 
wvery of possession of the land in dis- 
,])ute on declaration of the Plaintiffs’ title 
tlitsreto. The Plaintiffs and the Defciid- 
iiunts are putnidars under tlie owners of 
Touzis 92 and 14 respectively, both the 
'Touzis being situate in the same village. 
'The PlaintifEs claimed the land as apper- 
taining to Touzi So. 92 while the Defend- 
ants claimed it as part of Touzi No. 14. 

The Court of first instance held tiiai 
the Plaintiff had failed to prove botli title 
and possession and dismissed tbc suit. 
The learned District Judge on appeal 
found that Plaintiff’s title was proved, but 
•that ho failed to prove possession within 
12 years and ^ accordingly dismissed the 
suit. The Plaintiff has appealed to this 
Court. 

It is contended on behalf of the Appel- 

(20) 20 W. R. 26 {l\ 0.) (1873\ 

(21) I. L. R» 12 CaU 38 (1865). 


SAiMAXTA. 

laiit first that the title having been found 
to be with the Plaintiffs the onus was upon 
the Defendant to prove that the claim 
was barred by limitation by reason of ad- 
verse possession o^i his part. Secondly 
that in any case having regard to the 
nature of the land the onus sliould liave 
been placed on the Defendant. Thirdly 
that the evidence on both sides having 
been found to be unsatisfactory, there was 
a presumption that possession follows title. 

With regard to the first contention it is 
to be observed that Plaintiffs alleged that 
they were in possession of the land wffiich 
was khas paiit^ and that the Defendant 
excavated n tank on the land in spite of 
the ohjeelions of tlu? Plaintiff, 4 or 5 
years before the suit, claiming the same 
as part of liis ]}utni niahal, and they were 
accordingly dispossessed from the land. 
The case therefore clearly was one under 
Art. 142 of the Limitalion Act. It is 
w'cll-setlled that wdiero the Plaint iff w’hile 
ill possession has been dispossessed and is 
out of possession at the dale of suit .... 
the onus is upon him to prove that he was 
in possession and was dispossessed within 
12 years of the suit. 

It is contended, ho\scver on behalf of the 
Appellants that some of the authojities 
show that vyherc Plaintiffs’ title is proved, 
the onus is upon the Defendant to show 
that the Plaintiff lost that title by adverse 
possession for 12 years on the part of the 
Defendant. It is necessary therefore to 
examine the authorities on the point. 

One of the earliest cases is that of Maha- 
raja Koowar Nitrasur Singh v. Nund Lai 
Singh (1). In that case, it appeal’s that 
decrees were made in the year 1816 in 
suits respecting disputed boundaries of 
ecrlain moiizahs in two Zemindaries, and 
the boundary line was detcjiniucd. In 
JS4D a suit w^as brought by the representa- 
tives of one of the parlies in the above suits 
(1) 8 M. T. A. 199 (1860\ 



Vx)L. XXVL] THK CALCUTTA WEEKLY NOTEB. 727 


Rakjial Chandra Ghosk v Durcadas 

to recover land alleged to be part of one 
of these mouzas, which land, it was ad- 
mitted by the Plaintiff that the Defend- 
ants had been in possession of sitioe the 
year 1834. It was pleaded in defence first 
that Ihe land claimed was within the 
boandary declared by tin* decrees of 1816 
to belong to the Dofendanis; and secondly 
that the Plaintiff or those under whom he 
claimed had been out of possession for 
upwards of twelve years and that the 
cause of action was consequently barred 
))y Peg. ITT of 1793, sec. 10. fjord Justice 
Turner in delivering the judgment of the 
Judicial Committee observed that the 
issue of possession is the first to be con- 
sidered in this case and that it is wholly 
independent of the boundary question. 
The Appellant is seeking to disturb the 
possession, “ admitted to have existed for 
about eleven years, of Defendants, who in- 
sist on a possession of much longer dura- 
tion as a statutory bar to the suit. Tt 
clearly lies on him to remove that bar by' 
satisfactory proof thaj. tlie cause of action 
accrued to him (for that is the way in 
wliich the regulation puts it) on a dispos- 
session within tw’elve years next before 
the commencement of the suit ; and, there- 
fore, that he, or some person through 
whom he claims, was in possession during 
that period. No proof of anterior title 
such as would be involved in the decision 
of the boundary question in his favour, can 
relieve him from the burden, or shift it 
upon his adversaries by compelling them 
to prove the time and manner of dispos- 
session. The lands in question may have 
been part of Mouzah Gopaulpore, and as 
such may have been enjoyed by his ances- 
tor and yet he may have lost, by lapse of 
time, his right to recover them. Their 
Lordships, therefore, propose to consider 
in the first place, what evidence there is 
that the Appellant, or any person through 
whom he claims^ was in possession of the 


Samanta. 

lands in question at any time within 
twelve years next before the commence- 
ment of the suit.*’ 

In 1869 in the case of Rnjah Saheb Perh- 
lad Rein v. Moharaja Bajendra Kishorc 
(2), the Jiidici«al Committee affirmed the 
same principle. Their Lordships' observ- 
ed : ‘‘ The Appellant comes into Court 
admitting upon the face of the plaint that 
he is out of possession and has been so for 
more than ten years ; and the date which 
he assigns to his dispossession is the 20th 
of March 1881. Upon the issue as settled 
by the (^omi it lay upon him to establish 
that he was in possession up <o iliai date ; 
or, failing in I hat, Ibai the dale at which 
he or some former proprietors of Uam- 
nnggur was last in possession is consist- 
ent with a right to institute this suit. 
Act VITI of 1859, sec. 32 shows that 
the Plaintiff is bound to satisfy the Court, 
that his right of action is not barred by 
lapse of time. • 

In 1870 again in the case of Beer Chun- 
der Joobraj v. The DepuLij Collector of 
Bhooloah (3) where the Plaintiff brought 
a suit to recover immoveable property 
which was in the possession of the De- 
fendant since 1845 and at the time of the 
institution of the suit it wa« held by their 
Tjordships that “ it was essential for the 
Appellant (the Plaintiff in that case) to 
have proved two things — first, possession 
within twelve years before his suit, and 
secondly, title to possession . . . the 

onus of proof rests with the Appellant.” 

The question again came up before the 
Judicial Committee in 1888 in the case of 
Mohima Chander Mozumdar v. Mohesh 
Chander Neorji (4). There the Plaintiffs 
liad shown that they formerly were proprie- 
tors of the lands to which they alleged title 
• • 

(2) 12 M. 1. A. 292, 337 (1869?. 

(S) 13 W. R. P. C. 23 (1870\ 

(4) L. B. 16 I. A, 23 : B. c. I. L. B. 16 Cal. 

473 (1888). 
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and from which they claimed to oust the 
Defendants, but they had been dispossessed 
or their j)osfiession had been discontinued 
some years before the suit w^as brought by 
them, and the lands were occupied by the 
Defendants who denied their title. The 
Plaintiffs were found to be the rightful 
owners, but their Tiordships observed that 
the question for decision was not “ whether 
or not the title of the Defendants was 
created just after the disturbance or other- 
wise but wiien wei*e the Plaintifls dis- 
possessed or when did they discontinu'* 
possession” .... “This in re- 
ality is wdiat in England would be called an 
action for ejectment, and in all actions for 
ejectment where the Defendants are ad- 
mittedly in possession, and a fortiori 
where, as in this particular case, they had 
been in possession for a great number of 
years, and under a claim of title, it lies 
upon the Plaintiff to prove his own tide. 
The Plaintiff must recover by the strength 
of his own title, and it is the o])inion of 
their rjordships, that in this case, the onus 
is thrown upon the fUaijitiffs to prove their 
possession prior to the time when they 
were admittedly dispossessed, and at some 
time wdthin 12 years before the commence- 
ment of the suit, namely, for the two or 
three years ^rior to the year 1875 or 1874, 
and that it does not lie upon the Detend- 
ants To show that in fact the Plaintiffs 
were so dispossessed.” 

In the next year (1889), in the case of 
Mahammad Amamillah Khoji v. liadan 
Singh (5), tlie Judicial Committee again 
held that if a claim comes within the terras 
of Art. 142, adverse possession is not re- 
quifed to be proved in order to maintain 
a defence. ^ 

Lastly in 1906 under Act XV of 1877 in 
the case of Rani Hemanta Kumaree v. 
Moharaja Jogadindra Nath Roy (6) the 

16 ) I. L. n. 17 Cal. 137 (P. C.) (18801. 

Jfi) 10 C. W, N. 630 (P. 0.) <1908), 


Judicial Committee affirmed the same prin- 
ciple. Their l.ordships observed : — “The 
difference between the admitted pos- 
session and the period of limitation being 
so narrow (one year) the question of onus 
is important : and tlieir Lordships adhere 
to the principle stated in the Privy Coun- 
cil case cited by the learned Judge in the 
High Court [Mohima Chander Mozumlar 
V. Mohesh Chander Neogi (4)], and hold 
that it is for the Appellant as Plaintiff in 
a suit for ejectment to prove possession 
prior to the dispossession whicJi he al- 
leges.” 

Tn all these cases it was clearly held 
that where the Plaintiff* has been lis- 
possessed and the suit is one for recovery 
of possession the onus is upon the Plain- 
tiff* to prove that ho w^as in possession 
within 12 years of the suit. 

It is contended however that a different 
principle has been laid dowui in some other 
cases, riz,, Karan Singh v. Pakar Ali Khan 
(7), Radha (lobinda Roy v. Inglis (8), 
Seereiartf of State ^ for India v. Chelikani 
Rama Rao (9) and Kumar Basant Roy v. 
Secretary of State for India (10). 

Tn Karan Singh v. Pakar Ali Khan (7) 
their Lordships in dealing with the con- 
tention that the Plaintiff must prove that 
he was iq possession within 12 years held 
that it W'as not correct under tlu^ Tjiniita- 
tiou x\ct TX of 187 J. Their Lordships 
observed : — “ It would have been correct 
under the old bw, under which the suit 
must have been brought within 12 years 
from the time of the cause of action but 
under the present Lw it may be brought 

(4) L. R. 16 1. A. 23 : f*. o. T. L. B. 16 Cal. 
473 (1888). 

<7) L. R. 9 I. A. 99 : ». c. I. L. R. 6 All. 1 
(1882). 

(8) 7 G. L. R. 364 (1880). 

(9) L. E. 43 I. A. 192 ; R. c. 20 0. W. K. 1811 
(1916). 

(10) L. B. 44 1. A. 104: 8. c. 1/ L. B. 44 Cal, 
868 ; 21 C. W, N, 642 (1917), 
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within 12 years from the time when the 
possession of the Defendant or of some 
person through whom he claims became 
adverse to the Plaintiff.’* 

It was a case under Art. 145 of Act TX of 
1871 (see p. 1 of the report) corresponding 
to Art. 144 of Act XV of 1877 and Act IX 
of 1908, and there can be no doubt that 
the suit was dealt with by the tludicial 
C’ommittee as coming under Aj-t. 145 of 
Act TX of 187} because that article deals 
with cases where the limitation runs from 
the date when possession of the Defend- 
ant became adverse to the l^laintiff. 
Under Act XIV of 1859, the period of limi- 
tation for suits for the recovery of moveable 
property or of any interest in immoveable 
property to which no other provisions of 
the Act applied (there wore no other pro- 
visions in the Act similar to those 
of Art. 143 or 145 of Act IX of 
1871), is 12 years from the time 
irhvn the cause of action arose; so 
that all suits whether the\wame under Art. 
143 or 145 of Act IX of 1871 had to be 
brought under sec, 16 of Act XI V’' of 1850 
within 12 years of the time vihen the 
cause of action arose. Under Act IX of 
1871 for the first time a distinction was 
drawn between (1) suits for possession 
when the Plaintiff while in possession has 
been dispossessed or has discontinued the 
possession and (2) suits for possession of 
immoveable property or any interest there- 
in not otherwise provided for. In 
the first class of cases, the starting 
point was the date of the posses- 
sion or discontinuance and came un- 
der Art. 143 (Arc. J42 of Act XV of 1877 
and Act IX of 1908) ; in the second class of 
cases the starting point was the date when 
the possession of the Defendant became 
adverse to the Plaintiff (Art. 145 of Act 
IX of 1871 and*Art. 144 of Act XV of 1877 
and Act IX of 1908). Karan SingKs case 


(7) fell under Art. 145 of Act IX of 1871. 
and. the Judicial Committee was merely 
referring to the change in the la\v stated 
above. Their Lordships did not or could 
not have laid down that the law of limita- 
tion had been in any way changed so far 
as suits coming under Art. 143 of Act IX 
of 1871 (Art. 142 of tlie present Act) were 
concerned, as the reference “ 12 years from 
the time when the possession of the De- 
fendant came adverse to the Plainttiff ” 
unmistakably shows that their Lordships 
are dealing with cases under Art. 144 (Art. 
145 of Act TX of 1871). It is unnecessary 
to further discuss this matter which is 
clear enough, but we may refer to the Pull 
Bench decision in Mahomad Ali Khan 
v. Khaja Abdul Guny (11) wliich was a 
case under Act IX of 1871, and where it 
was settled : There is no doubt as to the 
general rule that under the former Limi- 
tation Act, the cause of aclion, and under 
the present law, tlie event fr'oni \vhich Hmi-, 
tation is declared to run, must have oc- 
curred within the prescribed period, and 
that it lies on the Plaintiff lo show this. 
Accordingly, where the suit is for posses- 
sion, and the cause of action is disposses- 
sion, it has more than once been held by 
the Privy Council that the Plaintiff is 
bound to prove possession and tlisposses- 
siori within 12 years.” 

The case of Radha Gobinda Ray v. Inglts 

(8) was also considered by the Full Bench 
ia Mahomed Ali Khan* s case (11). Wilson, 
J., observed ” We do not understand that 
case as establishing the broad proposition 
contained in the head-note, which would 
be in conflict with the earlier decisions of 
the same tribunal.” 

In that case, their Lordshijos having 
disposed of the other questions w^hich were 

(7) Ii. B. 9 I. A. 99: B. c. I. Ii. B. 6 All. 1 
<18821. 

(8) 7 C. Ii. B. 364 (1880). 

(11) I, L. B. 9 Cal. 744, 762-763 (F. B.) (1883). 

92 
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raised say: “The question remains whe- 
ther the disputed land had or had not been 
occupied by the Defendant for 12 years 
before the suit was instituted, so as to 
^ive him a title against the Plaintiff by 
the operation of Statute of Limitation. On 
this question undoubtedly, the onus is on 
the Defendant. The Plaintiff has proved 
his title, the Defendant must prove that 
the Plaintiff has lost it by reason 
of his, the Defendant’s, adverse pos- 
session.” But the land in dispute in 
that ease had formed part of the bed of a 
bee/ or lake ; the title to the beel and its 
bed was found to be in the Plaintiff, and 
he had been in possession so long as the 
land was covered witli water. The berl 
gradually dried up, and the Defendant 
occupied the land so formed. There was a 
controversy as to when the land dried up 
and the Defendant occupied the land. It 
was found by the High Court that the land 
had been formed quite recently within six 
or seven years or at all events within less 
than 12 years before the suit and their 
liordships held that “ if the High (V)urt 
are right in that finding, of course the 
statute cannot apply.” The constructive 
possession of the rightful owner con- 
tinued tjll within 12 years of the suit and 
the Defendant relied upon adverse posses- 
sion for more than 12 years. The obser- 
vations with regard to the onus of proof 
quoted above must be taken with the 
facts of the case. 

Much reliance is placed upon the case 
of The Secretary of State for India 
V. Ghelikani Rama Rao (9). The dis- 
puted lands in that case formed part of 
islands which had formed in the bed of 
the sea* within the territorial limits, and 
which therefore^ belonged to the Crown, 
and the lands were constituted a reserved 
forest under the Madras Forest Act (Mad- 

<ft) L. R. 43 I, 4. 192 ; 8 0. 20 0. W, N. 1311 
tlOlG). 


ras Act V of 1882). The Respondents 
claimed proprietary rights in the sa.id 
lands, which w’ere disallowed by the Dis- 
trict Judge in a proceeding under the Act, 
holding that the title being originally in 
the Crown, the onus was upon the claim- 
ants to prove adverse possession for sixty 
years, and that tliey had failed to do so. 
The High Court was of opinion that it 
rested upon the Crown to show that the 
possession became adverse to the Crown 
within sixty years prior to the notifica- 
tion under wdiicli the land w’as constituted 
a reserved forest. The Judicial Com- 
mittee held that it was for the claimants 
to prove that they or their predecessors in 
title had been in adverse possessirm for 
sixty years. 

The principle laid down is consistent 
with that laid down by Uic Judicial Com- 
mittee in previous cases. The claimants 
in that case wore in the position of Plain- 
tiffs, and they clain)ed a title to ibo- 
propoiiy by adverse possession. Their 
Lordships observed : ” In their Lordships’ 
opinion objectors to afforestation thus pre- 
ferring claims are in law in the same posi- 
tion as persons bringing a suit in an ordi- 
nary Court of Justice for a declaration o.’’ 
right. To such a situation in the one case, 
as in ^the other, their Lordships think that 
Art. 144 of the Limitation Act XV of 
1877 (Rch. II) applies, the period of twelve 
years thereunder being, however, extend- 
ed to a period of sixty years by Art. 149. 
In an ordinai'y suit for a declaration it 
cannot he doubted that the onus of estab- 
lishing possession for the requisite period 
w^ould rest upon the Plaintiff. In their 
Lordships’ opinion the situation of a claim- 
ant under afforestation proceedings is the 
same upon this point. Reference may be 
made to Radha Gobinda Roy v. Inglis (8), 
decided by this Board.” Referring to the 
view taken by the High Court that the 
iS) 7 C. L. B. 364 (1880:. 
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Crown had to prove that it has a subsist- 
ing title by showing that the possession 
of the claimants commenced or became 
adverse within the period of limitation 
their Lordships observed: “Nothing is 
better settled than that t)ie onus of estab- 
lishing property by reason of possession for 
a certain requisite period lies upon the 
person asserting possession. It is too late 
in' the day to suggest the contrary of this 
proposition. If it were not correct it 
would be open to the possessor for a year 
or a day to say : I am here ; be your title 
to the property ever so good, you cannot 
turn me out until you have demonstrated 
that the possession of myself and niy pre- 
deccssojs was not long enough to fulfil all 
the legal conditions. Sucli a singular 
doetriue can be well illustrated by the 
case of India, La which the right of tlie 
Crow n to vast ti'acts of territory, including 
not only islands arising from the sea, but 
great spaces of jungle lands, necessarily 
not under the close supervision of Govern- 
ment oflicers, would disappear because 
there would be no evidence available lo 
establish the slate of possession for sixty 
years past. It would be contrary to all 
legal principles thus to permit the squatter 
to put the owner of the fundamental right 
to a negative proof upon the point pos- 
session In so far as this negatives 

the duty resting upon the claimants to 
establish affirmatively their and their pre- 
decessors’ possession for sixty years, their 
Lordships’ opinion is, as stated, that this 
is erroneous. JJut secondly witli reference 
to. the ‘subsisting title,’ it appears to 
their Lordships that nothing furtlier is 
needed than the acknowledgment of the 
undisputed fact that these islands formed 
ill the sea belonged to the Crown. Tluit 
fact is fundamental : until adverse posses- 
sion against the Crown is complete, that 
is to say, is for the period of sixty years, 
that fundamental fact remains, and that 


fact forms ‘subsisting title.’ And thirdly 
it is no part of the obligation of the 
Crow n to fortify its own fundamental right 
by any inquiry into possessioii or the ac- 
ceptance of any onus on that subject.” 

The title of the Crown to the land could 
not be disputed ; the claimants set up a 
title by adverse possession, and there can 
be no question that it was n^xm the Plain- 
tifi wdio wanted a declaration of his title 
by adverse possession to prove that he ac- 
quired such a title by adverse possession 
for the stalutoi y period. That is all that 
was laid down in that case, and the gene- 
ral observations made at p. 204 must be 
taken with the facts of that case in which . 
the claimants stood in tlie position of a 
Plain till seidving a declaration of liis title 
lo the property. Such a person on the 
strength of possession for a short period 
cannot throw' upon the Opposite Party the 
burden of proving that he, the claimant 
had not been in possession for the statutory* 
period. Wo do not think therefore that 
that decision laid down any principle differ- 
ent from that laid down previously in a 
series of cases by the J udicial Committee. 

It Is to be observed tliat their Lordships 
while dealing wdlh the case coming under 
Art. 144, referred to Hadha Cabinda Roy 
v. Inylis (B) which clearly show*s that the 
latter ease also was treated as one falling 
under Art. 144. 

The case of Kumar Baiiani Roy v. 
Secretary of State for India (10) also 
does not help the contention of the 
Apiiellants. There the land was dilu- 
vialed, and parts of the diluviated land 
emerged during part of the year. It was 
held that the annual cultivation of sucli 
parts of diluviated lauds as emerge during 
part of the year is not a dispossession of 
the owner of the lands within Art. 142 of 

(8) 7 0. L. R. 364 (1880). 

(10) Ii. B. 44 I. A. 104; s. c. I. L. B. 44 Cal. 

858 i 21 0. W, N. 642 (1917;. 
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tbc^ Liiiiiiatiou Act. and that the construc- 
tive possession of lands while diluviated 
beinfif in the true owner cannot be conti- 
nuous adverse possession within Art. 
144 while it is diluviated during part of 
every year, and that no rational distinc- 
tion could be drawn between that case 
where the rc-flooding was seasonal, and 
Krishnamoni (Uij)fa*s case (lt2), where the 
lands were sub-nierged for several years. 

Their Lordships observed: — “If as 
their Lordships think, no dispossession 
occurred, except possibly within twelve 
years before the commencement of this 
suit, Art. 144 is the article applicable and 
not Art. I4‘i. Jt is not easy to see in the 
circumstances of a. case such as (his how 
conduct insnfticieiit to evidence disposses- 
sion of the Plaintiffs cjin be used to evi- 
dence adverse possession available to the 
Defendants ; but be that as it may, in their 
Lordships’ opinion the Dt;4endauts’ con- 
tention resting on Art. 144 fails on another 
ground.** 

This case therefore is no authority for 
the proposition that in a case coining under 
Art. 14’2, the onus is upon the Defendant. 
Their Lordships were dealing with the 
question wdiat constitutes dispossession in 
cases of* diluviated lands coining out of 
water during part of tlic year, and the 
question of adverse possession having re- 
gard to the nature of the land and the 
nature of possession exercised upon the 
land. 

None of the four cases relied upon by 
the Appellant, therefore, is any authority 
for the proposilion contended for on behalf 
of the Appellant. 

It is to be observed that liadha Gohinda 
Hoy V. Inglis (8) was decided in 1880, and 
that of Karan Singh v. Pdkar Ali 

'8' 7 O. T, a. afl4 (18R0>. 

(12l L a. 29 I. A. 104: a. c. 6 0. W. N. 617 
11902). 


SAMA2ITa. 

(7) in 1882. Had those cases intend- 
ed to lay down any different prin- 
ciple, the Judicial Committee in 1888 
in Mohima Chander's case (4), with- 
out even referring to those cases, 
could not have laid down the principle that 
the Plaintiff in a suit for ejectment can- 
not succeed without proving possession 
within 12 years although his title is prov- 
ed. They were not referred to evidently 
because they were cases falling under Art. 
144. Mohima Chander’s case (4) was ex- 
pressly followed 18 years afterwards (in 
1900) by their Lordships in Rani Hcmanta 
Kumaree’s case (6). 

We do not think it reasonable to hold 
that the Judicial Committee in Secretary 
of State V. Chelikani Hama Rao (9) laid 
down any principle at variance with that 
enunciated so far back as 1860 in Mdha- 
raja Koowar NUrasur Singh’s case (1), and 
which was followed m all cases (where 
the Plaintiff while in possession was dis* 
possessed) up to 1906 in Bant Hemanta 
Kuniaree’s casfe (6), i.e., for nearly half a 
century. Even leaving aside the earlier 
cases, which were decided under the Begu- 
lations or Act XIV of 1859 (though as 
stated above there was no difference in. the 
law so far us cases coming under Art. 142 
are concerned) their Lor^hips laid down 
the same principle in Mohima Chander’s 
case (4), Mahammad Amanultah Khan’s 
case (5) and Rani Hcmanta Kumaree’s 
case (G). 

There is in fact no inconsistency in the 
decisions of the Privy Council because the 
decisions relied upon by the Appellant as 

U) 8 M. I. A. 199 (1860). 

(4) L. B. 16 1. A. 28; 8. c. I. L. B. 16 Oal. 
473 (1888). 

(R) I. L. B. 17 CM. 137 (F. C.) (1889). 

(6) 10 0. W. N. 680 (F. 0.) (1906). 

(7) li. B. 9 I. A. 99 ; a. c. I. L. B. 6 All. 1 
(1882), 

(9) n. B. 43 I. A. 192 : 8, c. 20 0. W. N. 1311 
(1916). 
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stated above, show that they w’ere cases 
not falling under Art. 142 of the Limita- 
tion Act. and the contention of the Appel- 
lant is based merely upon some general 
observations in some of the judgments 
wrenched from the context and the facts of 
the cases. So far as this Court is concern- 
ed, the principle laid down by the earlier 
l^rivy Council decisions, and in Mohinia 
Chavder Mozumdar's case (4) and Rani 
Henuuifa Kiimarrc's case ffO, and the Full 
Bench decision in Mahomed Mi Khan v. 
Khaja Abdul Gunny (Jl) has always been 
taken as settled law on the ])oint, and we 
need only refer to the case of Mirza Sham- 
sUer Bahadur v. Mvnshi Kunj Behary Lai 
(J3), where Mookerjec and Caspersz. JJ., 
observed : — “It is now tirnily settled be- 
yond all proliahilily of controversy tJiat 
the Claintifl’ in an action for ejectment 
iiiusi 13(31 onl\ prove his title but also his 
possession witJiin 12 years of llie suit.*' A 
recent Full Bench of Die Patna jJigh 
Court also, upon a review of the decisions 
on the point has takt^ii the same view. 

[ See Jlaja Shiva Prasad Singh v. Hira. 
Singh (i4)J. 

Wc are accordingly of opinion that in 
cases coming under Art. 142, although the 
Plaintiffs' title is proved the onus is not 
upon the iJefcndant to show ^thut the 
Plaintiff lost his title by adverse posses- 
sion on the part of the Defendant 
The next question is whether the onus 
of proof is upon the Defendant having re- 
gard to the nature of the land, and this 
brings us to the question as to what the 
Plaintiff* has to prove in order to show 
that he was in possession within 12 years 
of the suit. As pointed out by Wilson* 

(4) L. E. 16 1. A. 23 : s. l. I. L. B. 16 Oal. 

473 (1888). 

(6) 10 C. W. N. 630 (P. C.) (1906). 

(11) I. Iv E. 0 Cal. 744 (F. B;) (1883). 

(13) 12 0. W. K. 273 (1907). 

114) [1921] Fat. 305. 


J., in the judgment of the Full Bench iu 
Mahomed AU Khan's case (11), possep^app 
IS not jiecessarily the same thing us aotp^l 
user. 'Fhe nature of the possession to 
looked for, and the evidence of its CDhti: 
nuance must depend upon the character 
and condition of the laud in dispute. 
Where the land is incapable of actual en- 
joyment, as iu (he case of diluvioii by a 
river, if the Plaintiff shows his possession 
down to the lime of the diluvion, his pos- 
session is presumed to continue so long as 
the lands continue to be submerged. The 
cases on\nU Charan Sahoo v. Secretaru of 
Slate for India (15) [oveiruled by Secrc- 
tary of State v. Krishnamoni (12) in so 
far as it held that there was constructive 
]) 08 Hession in favour of a wj*ong-doer] ; 
Monomohan Bof/ v. Mathura Mohan Roy 
(10), Hadha (lobinda Roy Inylis (8) and 
Raj Kumar Roy v. Uobind Chandra Roy 
(17), (where however possession of the 
Plaintiff was hold to be proved) ; Secretary 
of Slate V. Krishnamoni (lupta (12) and 
Kumar JJasant Roy v. Secretary of Slate 
for India (10), illustrate the principle that 
where the rightful owner proves posses- 
sion until the land goes under water or 
otherwise becomes wholly incapable of en- 
joyment in the usual modes, he is deemed 
to be in constructive possession until the 
land emerges out of water and bccome>s cap- 
able of enjoyment in the usual modes and 
he is actually dispossessed by the Deftmd- 
aut. No such presumption, Imwever, arises 
in the case of a wrong-doer. In Kumar 
Baeant Roy v. Secretary of State for In* 

(8) 7 G. L. E. 364 (1880). 

(10) L. E. 44 1. A. 104 1 s. c. I. L. E. 44 Oal. 
858; 21 0. W. N. 642 (1917). 

(11) 1. L. B. 9 Gal. 744 (F. (1883). 

(12) L. E. 29 I. A. 104: s. o. 6 G. W. N. 617 

(1902). ^ 

(16) 1. L. E. 6 Gal. 725 (1881). 

(16) I. L. B. 7 Gal. 225 (1881). 

(17) L. B. 19 I. A. 140 : B. c. 1. L. E. 19 Oa). 
660 (1892). 
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dia (10), thii Judicial Committee observ- 
ed : — “ The Limitation Act of 1877 does 
not define the term “ dispossession/ ’ bul 
its nioaiiing is well-settled. A man may 
cease to use his land because he cannot 
use it, since it is under water. He does 
not theieby discontinue his possession : 
constructively it continues, until he is 
dispossessed ; and upon the cessation of 
the dispossession before the lapse of the 
statutory period, constructively it revives. 

‘ There can be no discontinuance by ab- 
sence of use and enjoyment, where the 
land is not capable of use and cnjoynicnl.’ 
[Per Cotton, L. J., in Leigh v. Jack (18)]. 
It seems to follow that there can be no 
continuance of adverse possession, when 
the land is not capable of use and enjoy- 
ment, so long as such adverse possession 
must rest on de facto use and occupation. 
When SLiflicient time has elapsed to ex- 
liuguisli the old title and start a new 
one, the new owner’s possession of course 
'continues until there is fresh dispossession, 
and revives as it ceases. ’ 

In cases where the latid Is not incapable 
of enjoyment, but may produce some pro- 
fit, though trifling in amount and only of 
occasional occurrence as is often the case 
with jungle land, it would be unreasonable 
to look foi; the same evidence of possession 
as in the case of a house or a cultivated 
field. All that can be required is that the 
Plaintiff should show such acts of qwner- 
ship as are natural under the existing 
condition of the land, and in such cases, 
•when he has done this his possession is 
presumed to continue so long as the stale 
of the land remains unchanged unless he 
Js shown to ha^e been dispossessed. [Sec 
Ma}iome4 Ali Khan v. Khaja Abdul Guny 
(11)]. In Watson v. The Government 

(10) L. E. 44 I. ‘a. 104: p. c. T. L. E. 44 Cal. 

868 ; 21 0. W. N. 642 (1917). 

(11) 1. L. E. 9 Cal. 744 (F. B.) (1883). 

(18) L. R. 6 Bxch. Div. 274 at p. 276 (1879). 


of Bengal (19), Sir Barnes Peacock, C. J., 
referred to tlie “ cutting or preserving the 
wood, gathering wax or wild honey, collect- 
ing stick lac, etc.” as evidence of nossession 
of jungle lands. In waste lands (and 
jungle lands also) possession may be exer- 
cised by grazing of cattle, putting up 
boundary marks or fences and the like. 

The cases of diluviated lands or jungle 
or waste lands, however, are no exception 
to the genei’al rule that a Plaintiff who is 
dispossessed and brings a suit for recovery 
of possession must show tliat lie was in 
possession within 12 years of the suit. 
The rule of law as pointed out by the Judi- 
cial Coniniiliee in liani Ilemanta Kutnarcc 
Devi V. Maharajah Jagadindra Natli Ray 
(()) is that il i ‘ for tbe PlaintilT in a suit for 
ejectment to prove possession prior to the 
alleged disi)')Ssessioii. At the same time in 
this question of possession the initial fact 
of riaiiil ifl's title comes to liis aid with 
greater or less force according to the cir- 
cumstances established in evidence. 

Bearing the above principles in mind 
we have to see wdiat the Plaintiff has prov- 
ed in the present case. The land was 
asserted by the Plaintiff to be khas pal it 
formerly but it was admitted in the plaint 
tliat iJie Defendant had e.xeavated a lank 
on the land 4 or 5 years before the suit. 
Tlie Court of first instance found that 
the tank was excavated more than 
12 years before the suit. Upon that 
finding there can of course be no question 
of any presumption in favour of the Plain- 
tiff because he was ousted from possessioii 
12 years before the suit by the excavation 
of the tank. The Court of first instance 
further found that before the excavation of 
the tank the land was under cultivation ot 
certain persons (Harina and Jala Majhis) 
w ith w hom the land w as exchanged by the 

(6) 10 C. W. N. 630 (r. 0.) (1906). 

(19) B. ii. R. Sup. Vol. 182:'3 W. E. 73, 80 
(1865), 
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Defendant. Had these findings been 
affirmed by the Court of Appeal below, no 
question of onus of proof or any presump- 
tion could arise. The learned District 
Judge, however, while agreeing with the 
Munsif that the suit was barred by limi- 
tation observes that the best evidence re- 
garding excavation of the tank had not 
been produced by the Defendant. It is 
not clear what he meant, because the ex- 
cavation of the tank A or 5 years before 
the suit was admitted l)y tlie Plaintiff in 
his plaint, and spoken to by his own wit- 
nesses. Probably he meant that the ex- 
cavation of the tank earlier, and the ex- 
change of land, as set up by the Defend- 
ant was not satisfactorily proved, and that 
the evidence of possession on both sides 
prior to the excavation of the tank was 
unsatisfactory. It is contended on behalf 
of the Appellant that in this conflict of 
evidence the Court ought to have presum- 
ed that possession went with the title. 
That presumption, however, can arise only 
where the evidence is etjually strong on 
both sid('s. In Unujeef Ftani Pandey v. 
Goburdhan Ua'in Pandey (20), the Judicial 
Committee observed : — “ Now the ordi- 
nary presumption would be that possession 
went with the title. The presuinption 
cannot of course be of any avail in Mie pre- 
sence of clear evidence to the contrary, 
but w’here there is strong evidence (d’ 
possession as there is here on the part of 
the Kespondenls opposed by evidence 
api)arently strong also on the part of the 
Appellant, their Jjordships think tliat in 
estimating the weight due to the evidence 
on both sides the presumption may, under 
the peculiar circumstances of the case be 
regarded, and that with the aid of it there 
is stronger probability that the Respon- 
dents’ case is truer than that of the Appel- 
lant.” See also Dharam Singh v. Har 

go w R, 26 [V. C.) (I87'n, 


Prosad (-2 1), pujhu Kafituri Sinqh v. Haj 
Kumar Balu Bissrn Pragash Narain (22) 
and Mirza Shainsher Bahadur v. Mumhi 
Kunj Bchary Lai (J3) (the word “un- 
satisfactory ” al p. 280 is evidently a slip). 
The principle does , not apply to a case 
where tlui evidence is equally unworthy of 
reliance on both sides, see Thakur Singh 
V. Bhogeraj SunjU (23), Laid Singh v. Mir 
Latif llofisain (21) and Fakira Lai Singh 
V. Munshi Piam Gharan (25) (the observ- 
ations with regard lo waste or jungle lands 
are obiierL 

The question was discussed by a Full 
Bench of the Patna H igh Court ip the re- 
cent case of Baja Shiva Prosad Singh y, 
llira Sinah (14), where it was held (over- 
ruling two decisions of the Court) that the 
presumption can be raised only where the 
evidence is equally strong on both sides 
and cannot be called in aid to give weight 
to evidence unworfbv of credit any more 
than if no evidence at all had been given.* 
The subject-matter of dispute in that case 
was cultivated land. In the order of re- 
ference the learned Judge expressed the 
opinion that in cases of submerged or 
jungle or waste land, the continuance of 
possession may be presumed if antecedent 
title and possession are proved^ The ob- 
servation has reference to land of such a 
nature that possession cannot be expected 
to be proved by acts of actual user and en- 
joyment and the learned Chief Justice re- 
f(‘rred with approval to the observations 
of Wilson, J., in the judgment of the Full 
Bench in Mahomed All KhajPs case (11) 
fw ilh regard to jungle lands) that the 
Plaintiff should show such acts of owner- 

(11) J. L. B. 9 Oal. 744, 760 (F. B.) (1883). 

(13) 12 0. W. N. 273 (1907). 

(14) [1921] Pat. 305. 

(21) I. L. B. 12 Cal. 3Cr(1885). 

(22) 8 0. W. N. 876, 880 (1904), 

(28) I. L. B. 27 Gal. 26 (1899). 

(24) 21 G. L. J. 480 (1915). 

(26) 1 P. L. J. 146 (1916). 
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ship as aro natural under existing condi- 
tions, and that where this has been done 
prior possession ma.y be presumed to have 
continued until the Plaintiff is shown to 
have been dispossessed. 

In (lie present case, the Plaintiff alleged 
that tlie land was waste, but it was not 
rhe case of the Plaintiff that no act of 
owiiej’ship could be or were exercised upon 
the land. The TMaintiff adduced some 
evidence of possession, vh., grazing of 
cattle upon the land prior to the excava- 
tion of the tank by the Defendants. Tlie 
neferulants adduced evidence to show that 
the land was under cult ixiition before lie 
(‘xcavated the tank. Accoiding to Imth 
parties therefore, acts of possession were 
exercised upon the land. Now, where de- 
'finite (‘vidence of acts of possession is 
;<;rlhcon\ing there is no difference between 
the proof of possession in the case of 
jungle, waste or uiKuillivatoil lands and ;n 
'that of cultivated lands. Hnt whereas ni 
the case of eiiltivaied lands tlie IMaintiff 
will fail if he does not prove his possession 
within 1‘2 years, in the ease of jungle or 
waste lands, if he proves his title, there 
is a presumption in his favour where 
having regard to the nature of the land 
possessioij cannot be expected to be proved 
by acts of actual user and enjoyment. Tf, 
liowever, the Plaintiff asserts that he 
exercised acts of ownership ui)on the land 
and adduces evidence in support of such 
assertion, he cannot, where such evidence 
is disbelieved by the Court, turn round and 
rely upon any presumption, because the 
case set up by him negatives the existence 
of circumstances which would give rise to 
^ the presumption, and is inconsistent witli 
it. 

In the present^ case if the Plaintiff had 
been able to show that neither party had 
exercised a»ny act of possession, or that he 
had exercised such acts of - ownership as 
were natural under the ististitiig conditions;i 


a presumption could have been raised in 
his favour on the question of possession of 
the land prior to his dispossession by the 
Defendant’s excavation of the tank. He 
attempted to prove such acis of possession, 
but the evidence was not accepted by the 
Courts below. 

Tt is contended, however, on behalf of 
the Appellant that the learned District 
Judge should not have hold that “ Plaintiff 
witness No. I’s statement that cattle of 
all villagers gi*azcd on the disputed land, 
was consistent with the Plaintiff’s case as 
much as with the Defendant's,” and ought 
to liavc held that Plaintiff’s possession 
prior to tlie excavation of the tank by the 
Defendant was thereby proved. But in 
that passage the learned Judge was merely 
commenting upon the statements of tlie 
Plaintiff's witness No. I, and what b.^ 
meant was that, the “villagers” who are 
said to Iiavo grazed their cattle on the 
land were tenants under the patni taluks 
of both the Plaintiff and the Defendant, 
both the taluks ‘being in the same village. 
He (lid not find that the Plaintiff’s tenant 
grazed cattle on the land, because further 
on refej-ririg to the Plaintiff’s witnesses 
who all deposed to the same effect, he 
says : ” The lowTr Court rightly disbeliev- 
ed them as t hey were clearly not independ- 
ent and disinterested witnesses.” In 
th(\sc circumstances, we do not think that 
there was any presumption in favour of 
the Plaintiff. 

The appeal accordingly fails, and must 
he dismissed with costs. 

J. N. E. Appeal dismissed. 
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[PRIVY COUNCIL.] 

[Afpkal from Punjab.] 

Viscount Haldanb. Panna Lal and ors., 
Lord Phillimore. Appellants, 

Mr. Amber Am. «. 

1922, N I H AL Grand, snbsti- 

Heard, 31, January, tuted for the Marwar 
JndgmenI;, | Bank (in liquidation), 

31, January. Respondent. 

B<mdy whether imposed personal Hahility ^Inter- 
est m hoTud peiidoDti Discretion of Courts 

Civil Procedwre Code (Act V of 1908), sec. 84. 

Held, on a ccni^trudiou of the bond in 
question in the case, that it imposed per- 
sonal luibilily upon the executants. 

The Courts in India having allowed in- 
terest at the rate of per cent, per annum 
during the period of the pendency of the 
suit : 

Held — That the Civil Procedure Code 
gives the Court discretion in the matter 
and the Judicial Committee was not pre- 
pared to dissent from the view taken by 
the Courts in India. 

This was an appeal from a decree of 
the Chief (biirt of the PCnijab, dated tlie 
iind April J938, affirming a decree of the 
District Judge of Ambala, dated the 27th 
October 1913. 

The facts of the case are shortly as fol- 
lows : — 

The Luxmi Company, Ltd., olHained 
advances fix)m the Respondent the Mar- 
war Bank, Ltd. and as security for these 
and for future advances Panna Lal (the 
present Appellant) Ganga Ram, and 
Basheshar Nath, Directors of the Com- 
pany, executed a security bond in favour 
of the Bank to the extent of Rs. 50,000. 
The bond which is set out in their Lord- 
ships’ judgment was signed by these 
three persons with the word “ Directors ” 
after their signatures. 

The Company subsequently went into 
liquidation, and the suit out of which this 
appeal arose was instituted by the Bank 


against the three Directoi's claiming to 
recover from them jointly and severally 
on the boud the amount due to the Bank. 

The Luxmi Company was impleaded 
as a Defendant. Ganga Ram paid his 
proportionate share of the liability, but 
the Appellants contended that they had 
not contracted any personal liability. 
The District Judge, decided the suit in 
favour of the Bank and made a decree for 
the amount claimed with interest at 
8J per cent, per annum. 

On appeal the (!)hief Court of the Punjab 
affirmed the decree of the District Judge 
and the Appellants now appealed to His 
Majesty in Council. 

Messrs. Clauson, K. G. and Wallach 
for the Appellants. — The question for 
determination is purely one of construc- 
tion. 

The signatories of the bond do not say 

we hereby pledge ourselves” or ” we 
hereby guarantee;” they merely pledge 
the repayment of the money. 

The word ” Directors ” after the sig- 
natures is a clear indication that they 
signed merely on behalf of the Company 
and undertook no personal liability. 

Messrs. Langdon, K, C. and Dube for 
the Respondents were not called upon. 

Their Lokdships’ Judgment ‘ was deli- 
vered by 

Viscount Haldane.— The Luxmi Com- 
pany. Limited, which was Defendant ih 
the suit out of which this appeal arises, 
but which is no party to the appeal, was 
a company trading at Ambala and else- 
where as bankers, cotton merchants and 
general commission agents. It obtained 
certain advances from the Respondents, 
the Marwar Bank. These advances were 
made under various circumstances but at 
the material date with vfhich their Lord- 
ships are concerned it was necessary to 
obtain some security for the assurance of 
the bank, and accordingly on the 28ili 

93 
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December 1908, tJie Appellants, Lala 
Pannii Jjal and Lala Basheshar Nath, 
and one Lala Ganga Ram executed a 
security bond, dated the 28th December 
1908’ in favour of the manager of the Mar- 
war Bank. Lala Ganga Ram and the 
Appellant Lala Panna Lai were directors 
of the Luxmi Company ; the other Appel- 
lant, Lala Basheshar Nath, was manager 
of one of the branches of the Luxmi Com- 
pany, and was an alternative director, 
that is to say, on certain occasions he acted 
as a director. 

The surety bond which the two Appel- 
lants executed was in these terms. It 
w'as addressed to the manager of the Mar- 
War Bank, Tjimited, of Ambala City : — 

** Dear Sir, — In consideration of your 
allowing the Luxmi Company, Limited, to 
overdraw sums not exceeding in the aggre- 
gate of rupees fifty thousand only (on the 
security of Luxmi Company, Limited, 

# mand pro-note in your favour of date), we 
hereby pledge for the repayment on demand 
of the said overdraft, together with interest 
thereon and of any other sum or sums of 
money which may be or become due to you 
from the Luxmi Company, Limited, on any 
account whatsoever during the continuance 
of this pro-note. And we hereby declare 
and agree that the overdraft allowed and 
ir. tended ^ be. secured by this agreement 
shall be taken to have been allowed by you 
e^ntirely upon the faith of and relying \x\wn 
the declaration signed by us at the foot 
hereof, which declaration solemnly we de- 
clare to be true in every respect. It is 
hereby further agreed and declareid that 
these presents shall remain and be a con- 
tinuing security to you for the balance of 
the said account for the time being to the 
extent aforesaid, notwithstanding that at 
any time or times the balance of the said 
account may be in your favour, it being ex- 
preimly. intended that these presents shall 
be a security for the balance of the said 
account due bv the Luxmi Company, Limited, 
to you while the -said account shall continue 
open. Signed at Ambala City this 28 tli day 
of December, in the year one thousand nine 
hundred and eight.’* 


It is rontended on behalf of the Appel- 
lants that this security bond did not im- 
pose upon them any personal liability, 
inasmuch as they signed as directors, 
which, it is said, meant ae directors bind- 
ing tlie Luxmi Company and the Luxmi 
Company alone. The first difficulty in 
the way of tliat contention is a very formid- 
able one. If it were true tjic bank would 
gel no advantage from this security bond, 
because it liad already the liability of ibe 
Tjuxmi Company for the sums which it 
liad advanced to the Luxmi Company. 
The only materiality of the security bond 
would be if it gave some new security and 
.some fresh liability, and therefore the 
natural construction to put upon what is 
indicated by tlie use of the imperfect but 
definite expression pledge ’’ is that the 
fresh liability of the three signatories per- 
sonally was the, new security introduced. 
Moreover, the whole tenor of the docu- 
ment points to an obligation to pay money. 
It is suggested that the word '‘pledge** 
in the beginniiTg of the second sentence, 
where the expression is used “ we hereby 
pledge for the rej)ayment on demand,” 
shows that they meant to refer to some 
specific and tangible securities which they 
jdedged for the advances ; but if that were 
so, then, as these were omilted and not 
uientioiied, the document vvas bad because 
of the omission of what was of its essence. 
The other constrnction takes the word 
pledge as loosely used, to mean thiit they 
pledge their pervsonal credit in support of 
the obligatipn of the (iorupany. It is 
said that if one looks at other documents 
of the kind one will find that this was 
only a common form intended for cases 
where there was a pledge of assets, and 
that if regard is had to the circumstances 
in other transactions one will find that in 
other transactions these gentlemen did 
not pledge themselves personally. 

But their Ijordships think that this 
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surety bond which was executed on the 
specific occasion must be taken to have 
been executed for the purpose of the occa- 
sion, and that it cannot be assumed that 
it had reference to any other circum- 
stances of a different date. On the face 
of it there is no difficulty in fjiving it an 
intelligible meaning as (constituting a per- 
sonal pledge. Their Lordships do not 
think that extrinsic evidence is admissible 
in these circumstances to affect its 
meaning. 

I’heir Lordships are therefore of opi- 
ni(m, taking this as it stands, that the 
appeal fails. 

The only other point that arises is as 
to the rate of interest given from the date 
of the proceedings until judgment. As to 
that there is a discretion in the Judges 
under the (’ode of (’ivil Procedure, and 
both ( ourts have said that the interest 
should be per cent. •Their Tjordships 
arc not prepared to dissent from that view. 
For the reasons they have siat(‘d, they 
will humbly advise His Majesty that this 
appeal should he dismissed with costs. 

Solicitor: Mr, Henry S, L. PoUtk for 
the Appellants. 

Solicitors : Messrs. Lricis and YtjJesias 
for the Kespondent. 

C«. n. M. 

PRIVY COUNCIL. 

[Appeal from Bengal.] 

Lord Atkinson. 

Lord Phillimore. 

Sib John Edob. 

Mr. Ahbkr Ali, anr., Appellants, 

1S22, «• 

Heard, 19 and Hariram 

20, January. Oobnka and ors., 
Judgment, Respondents. 

14, February. 

Execution of decree ‘-Objection on the ground of 
non^eervbe of notice^-Concun'ent findings by two 
Courts in India— ^ Non- interference by Judicial Com' 


mittec— ‘Adjudication of judgmenUdebtor as Insol- 
vent Subsequent proceedings in execution against 
sons and heirs only of judgment-debtor. 

In execution of a decree passed in 1896 
the decree-holder in December 1915 ap- 
plied for the attachment of a certain pro- 
periy of the judgment-debtor and ob- 
tained the order of attachment on the 31st 
Janmrij 1916. in ^March 1916 the judg- 
ment-debtor applied to have the order of 
attachment set aside on the ground that 
no notice of execution had been served on 
him and the decree was barred by limi- 
tation. The decree-holder's contention 
was that the judgment had been revived 
by a writ of attachment issued on the 3rd 
February 1004 and within HT years from 
that date, viz., on the 13th January 1916, 
the notice of execution taken out in 
December 1915 had been served. This 
application of the judgment-debtor teas, 
in the first instance, dismissed but on ap- 
peal a remand was ordered on 33rd Nov- 
ember 1916. On the same day the judg- 
ment-debtor was declared an insolvent by 
the Privy Council. The judgment-debtor 
died on 35th April 1918 and on 5th August 
1918 the decree-holder took out a sum- 
mons against the present Appellants, the 
sons and heirs of the judgment-debtor, to 
show cause why the original decree should 
not be executed against them and having 
thus revived against them brought the 
matter of the remand on for hearing. 
The decision of both the trial Judge and 
the High Court in appeal on the remand 
was that notice had been served on the 
judgment-debtor as alleged by him: 

Held — That, on the question of service 
of notice, there was nothing excep- 
tional to cause their Lordships to inter- 
fere with two concurrent findings of fact. 

Held, further — Thai in the absence of 
information as to whether the order ad- 
judicating G dn insolvent was afterwards 
annulled or came to a termination in any 
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way before or after the death of C, the ap- 
peal should be dismissed with the declara- 
tion that if the adjudication of the insol- 
vency of G had not been annulled or the 
insolvency had not othencise terminated 
on or before the date, when the order on 
remand was made in the High Court by 
the trial Judge ^ the said order would owing 
to the absence of the Receiver or other re- 
presenial ive of the Insolceney Court be 
inoperative except in so far ns it decided 
against any asserted interest of the sons 
and heirs of C, parties to the proceedings. 

This was an appeal from a decree of tlie 
High Court, Calcutta, dated the 4th July 
1919, affirming a decree of (’haudhuri, J., 
dated tlie 26th Pebniarv 19J9, in the same 
High Court in its Ordinary Original Civil 
Jurisdiction. 

In 1896 a decree was pronounced 
jigainet Chatrapat Singh, the father of the 
present Appellants, for payment of a 
large sum of money to the fathei- of the 
present Kespondents. 

Execution proceedings were taken by 
the judgment-creditor in 1904 hut were 
eventually dismissed in 1907 and no fur- 
ther step in execution was taken until 
Hecernher 1915. 

In 1912 Chatrapat filed his peiitioii m 
insolvency and was finally adjudicated an 
-insolvent in August 1917. 

In the execution proceedings a pj'ohi- 
bitory order was made in January 1916 
and upon objections being raised by 
Chatrapat the matter came before Mr. 
Justice Fletcher who in May 1916 decid- 
ed in favour of the decree-holder largely 
on tlie question of limitation. On appeal 
the case was remanded for a determination 
of the question whether notice had been 
served on the judgment-debtor, on the 
12th January 1916. 

On the 19th February 1919 this ques- 
tion was decided in the affirmative by 


Chaudhiiri, J., and that finding was ac- 
cepted by the High Court on appeal. 

Sir George Lowndes, K. C., and Mr. 
Kenworthy Brown for the Appellants.— 
The prohibitory order for attachment of 
of the Calcutta properl y was made on 21st 
Jamiary 1916. 

The first question is whether this is 
barred by limitation. See Act TX of 1908, 
Sell. T, Art. 183. 

The (le(*ree can be revived by an order 
for execution after notice, but it was con- 
tended by Chatrapat that lie bad not been 
served with noti(;e of the applicaion for 
execution in December 1015. 

(hir application for setting aside the 
attachment was dismissed ))v Fletcher, J., 
but only on the ground that there had been 
a revivor in 1904 and that the decree of 
1896 was capable of being executed. 

On appeal by Chatrapat the question 
was referred back to the lower C’ourt on 
the question of notice and there an* find- 
ings of fact against me on this point but 
the question of limitalipn is still open and 
could not be decided in the absence of the 
Tteceiver in Chatrapat's insolvency. 

In 1909 Chatrapat filed his petition to 
be adjudged an insolvent under Act IIT of 
1907 and was finally so adjudicated by 
order of the Frivy (’ouncil [vide Chhntra- 
pat Singh Dugar v. Kharag Singh Lachmi^ 
ram (1)]. 

Creditors have no remedy against the 
property of the debtor, they can merely 
prove in the insolvency so that the attach- 
ment of 21st January 1916 became bad. 

The property became vested in the Re- 
ceiver in insolvency and the attachment 
cannot stand as it is an attempt by a 
creditor to get payment in full — to the 
detriment of other creditors. 

Reference was made to secs. 18, 16 (6), 
and 24 of Act III of 1907. 

(1) L. R. 44 T. A. 11 : 8. c. T. h, R. 44 Pal. 

685 ; 21 C. W. N. 497 (1916). 
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Messrs. Dunne, K. C. and Dube for the 
Respondents. — The only question with re- 
gard to limitation is whether notice of the 
application had been served on Chatra- 
pat. This is a pure quevSlion of fact and 
there are concurrent findings on it in iny 
favour by the lower Courts. 

There is no evidence to show that the 
Receiver was still in existence or that the 
order of adjudication liad not been 
annulled. 

The fact that Chatrapat’s heirs are the 
present Respondents tends U) slunv tint 
the order of adjudication had come to an 
end, otherwise they would have no In- 
terest in the property. 

This’ point was not raised in tlie lower 
Courts. 

Tlicir Lordships’ Judgment was deli- 
vered by 

IjOIU) PHILLTMORE.~rhe luto Raiii 
(’handra (loenka, for himself and his 
partners, obtained in 189G a decree 
against the late (diatrapat Singh for a 
considerable sum of money. Some money 
appears to have been recovered from time 
to time under this decree, hut on the 91st 
December 1915, it was still in part un- 
satisfied, and on that date the decree- 
holder applied to attacli a house belonging 
to the judgment-debtor in Calcutta, On 
the 8rd March 1916, the judgment-debtor 
applied to have the order of attachment 
which had been thus obtained set aside, 
saying that no notice of execution , had 
been served upon him and that the decree 
was barred by the law of limitation. The 
decree being one made by the High Court 
of Judicature at Fort William, in Bengal, 
would be kept alive for twelve years, and 
thereafter by revivor if the proper pro- 
ceeding was taken. The decree-holder 
replied that the judgment had been revived 
in 1904 by a writ of attachment issued 
on the 3rd February 1904, and that before 


twelve years from the 3rd February 1901 , 
had expired, the notice of execution taken 
out in December had been Served on rhe 
12th January 1916; that is, just within 
tlje further period of twelve years. 

The application of the judgment-debtor 
came on for hearing before h'letcher, J., 
on the 22nd May 1916. He decided in 
favour of the decree-holder and dismissed 
the application. The judgment-debtor ap- 
pealed. 

On appeal it could not Ir* gathered from 
the judgment of Fletcher, J., that he had 
considered the dispute us to the question 
of service on tlie 12t.h dnniinry 1916. His 
written judgment was wholly concerned 
with what took place in 1901. And so on 
^the 23rd November 1916 (the date is im- 
portanl), a remand was ordered. 

No steps were taken for some time under 
this remand, and meanwhile the judg- 
ment-debtor died on the 25th April 1918. 
On the 5tli AiigusI 1918, tlie dcci’ee-holder 
took out a summons against tlie present 
Apjiellants, tlie sons and heirs of th(‘ judg- 
ment-debtor, io s1k)w cause why the origi- 
nal decree should not be executed against 
them as sons and heirs, and having thus 
revived against them, brought the matter 
of the rerpand on for hearing. It was 
heard by Chaudhuri, J., who ^decided in 
favour of the decree-holder, and held th;R 
the order of attachmerit, called tlie prohi- 
bitory order, ought not to be set aside. 
From this decision an appeal was taken. 
During the course of tlie appeal the de- 
cree-holder <lied, and his place was taken 
by the piesent Respondents. The deci- 
sion of Chaudhuri, J., was affirmed by the 
High Court, and it is from this affirmation 
that the present appeal is brought . 

With regard to what took place in 1901, 
the only materials for ther Lordships’ 
consideration are certain affidavits and the 
judgment of Fletcher, J., and it is not 
very clear whether lie decided the ques- 
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tion afi matter of law or matter of fact. 
Blit on whatever ground he decided, the 
High Court must be taken to have agreed 
with him on this point, for if it had been 
otherwise it would not have been neces- 
sarv’ to remand the case for the considera- 
(ion of the other point. 

It was contended before their Lordships 

that the remand wa's general, but this is 

I 

not their opinion. It wa.fi a remand to 
settle the matter of 1016, the considera- 
tion of which was only important if 
decree-holder had successfully maintained 
his point with regard to what took jilace 
in 1904. This being so, from tlie very 
scanty materials vvhicli present them- 
selves, their Ijordships (*an find no reason 
for disagreeing with the opinion of 
Fletcher, J., affirmed on this point by the 
High Court. 

With regard to the question of fact as 
to whether or not Chatrapat Singh had 
been served, as contended, with a notice 
of execution on the 12th January 1016, 
Chaudhuri, J., after hearing the evidence 
on both sides, came to the conclusion that 
he had been served, and the High Court 
accepted his finding, and there is nothing 
exceptional to cause their T^ordships to 
interfere with two concurrent findings of 
fact. 

This being so, there would ho a short 
end to the matter, and the appeal would 
be dismissed without further trouble but 
for one circumstance. It is contended 
by the Appellants that the proceedings 
subsequent to the remand were ineffective, 
and that the judgments of (’haiulhuri, J., 
on remand and of the High (’ourt on ap- 
peal must be set aside because of the ab- 
sence of a material or the material party. 
It is said tliat on the 2ilrd November 1016. 
the precise date of the order of remand, 
Chatrapat Singh was adjudged insolvent, 
and that thereupon the Insolvent Court, 
through its officer or the Receiver — if one 


were appointed under the then existing 
Insolvency Act — ought to have been served 
and have had an opportunity of being pre- 
sent and raising his points in objection to 
the attachment when the matter was heard 
before C-haudhuri, J. 

The first observation which occurs upon 
this is that if the Appellants were making 
tliis point they should have given proper 
proof of the material documents and have 
raised the point distinctly at the hearing 
before Chaudhuri, J. But the only indi- 
cation of the point being raised is to be 
found ill the two questions following put 
to the pi'ocess server, apparently to letui 
up to the contention that the judgment- 
debtor could not have been living in the 
house in which the service is said to have 
taken place; and as the answers to these 
questions were in the negative, nothing 
was proved. Questions and answers are 
as follows : — 

Do you know that Chatranat wiis made 
an insolvent by an order of the Privy 
(Council V' 

“ 1 do not know.” 

** And a Receiver was appointed (»f his 
estate on the 2nd August 1917?” 

“ No.’^ 

While there is thus nothing to show 
tliat the point was even taken before 
Chaudhuri, J., there is at no stage in the 
case ^ adequate and regular proof that 
Chatrapat Singh was adjudicated insol- 
vent. On the other hand, in the grounds 
of appeal from the judgment of Chaudhuri, 
J., to the High Court, and again in the 
petition for leave to appeal to His Majesty 
in Council, fhe point was expressly made, 
and in the latter document some detail 
is given, it being staled that a Receiver 
was appointed by order, dated the 2nd 
August 1917 ; and the statements in this 
petition are supported by an affidavit. 

Moreover, however much the Appel- 
lants may have precluded themselves per- 
sonally from raising the point, it is hardly 
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possible for their Lordships, in a matter 
which may concern third parties, to pass 
it wholly by ; for the adjudication of in- 
solvency in this particular case w’as a re- 
markable one. Thie application was made 
by the would-be insolvent himself. Tt 
was refused by both Courts in India, vvho 
treated it as an unfounded application 
made for some fraudulent purpose. But 
this Board upon appeal felt bound by the 
terms of the Act, as it then stood, to grant 
the petition OjUd to declare C-hatrapat 
Singh insolvent. The case is reported 
in Chliatrapat Singh Dugar v. Kharag 
Singh Lachmiram (1). It was decided 
on the 20th November I9IG, and the 
Order in Council confirming the report of 
the Judicial Committee has been before 
their Lordships and is dated the 28rd 
November 1916. 

As to what happened after this order 
of adjudication was made there is no in- 
formation. Whether it was afterwards 
annulled under the provisions of the In- 
solvency Act or came to a terniination in 
some other way, before or after the death 
of Chatrapat Singh, and if so when, their 
Lordships have no information. It seems 
unlikely that if the state of insolvency was 
continuing and was brought to the atten- 
tion of the Court, it should have been 
passed over in silence by the various*learn- 
ed Judges, or that a decision in favour of 
the validity of the attachment should have 
been delivered in the absence of the Be- 
ceiver or other officer to whom under the 
statute tlic assets of Chatrapat Singh 
should have passed. Moreover, if Chatra^ 
pat Singh remained insolvent, there 
would be no property:. to pass to his heirs, 
and no inducement to them to appear, ex- 
cept for the sake of getting their costs. 
Whereas they not only appeared, but 
called witnesses, and appealed and are 

(1) L. B. 4l I. A. 11 : f>. c. I. L. B. 44 Cal. 

535 : 21 0. W. N. 497 <1916). 


now .appealing to their Lordships’ Board, 
though urging as one of their grounds ot‘ 
appeal a stale of facts wdiich x^'ould pre- 
iilude them from having any interest in 
the matter. 

On the other hand, it is not easy to see 
why the adjudication of insolvency did not 
divest the rights of Ihe decree-holder as 
such and remit him to the position of an 
ordinai-y creditor. 

In these difficult circumslances their 
I/ordships, having no doubt what the deci- 
sion as between the two parties to this 
appeal should be, but desiring that tlieir 
judgment and His Majesty’s order should 
be so expressed as not to prejudice the 
rights of other persons, have concluded 
that the right course is for them, while 
recommending that this appeal should be 
dismissed with costs, to recommend also 
that the dismissal should be accompanied 
by a declaration in the following words : 

that if the adjudication of the insolvency ' 
of Chatrapat made on the 23rd November 
1916, had not been annulled or the insol- 
vency had not otherwise terminated on or 
before the 19th Pcbriiary 1919, the older 
then made by Chaudhuri, J., w’ould, owing 
to the absence of the Receiver or other 
representative of the Insolvency Court, be 
ino^rative except in so far as ft deckled 
against any asserted interest of the son^i 
and heirs of Chatrapat parties to the pro- 
ceedings. And they will humbly recom- 
mend His Majesty accordingly. 

Solicitor : Mr. G. C. Farr for the Ap- 
pellants. 

Solicitors: Messrs. W. W. Box d Co. 
for the Respondents. 

G. D. M. 
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(INSOLVENCY JURISDICTION.] 

GttKAVBS, J. ] 

ld22y I’ lie Abdul Samad. 

9, May. J 

Presidency Towns InsoUency Act (III of lOOfi)^ 
sec, 3() - Order under section when can he properly 
made ^Admission of proof of debt by Official 
Assignee a condition precedent. 

The words in sec, 30, “ any creditor who 
has proved his debt mean not merely 
a creditor who has lodged proof of his debt 
but a creditor whose proof has been ad- 
mitted by the Official Assignee and unless 
this has been done no order can be made 
under the section. The mere fact that a 
creditor's name was included in the 
schedule filed by the insolvent and that so 
far his claim has not been challenged docs 
not assist him if his debt has not beeji ad- 
mitted by the Official Assignee so that he 
becomes a creditor who has proved his debt 
within the meaning of sec, S6 of the AcL 

This was an application to set aside an 
» order of the Eegistrar in Insolvency made 
on the 12th April 1022. 

The facts of the case mil appear from 
the judgment. 

Mr, W, IV, K, Page^ C ounsel appeared 
for Messrs. Kendrew & Co. 

Sir B, C, Mitter and Mr, D, N. Bose for 
the Insolvents. 

f 

The JuiKiMENT OE THE CouUT was as 
follows : — 

Greaves, J. — This is an application by 
one Mahomed Omari for an order that a 
certain order made by the Registrar in In- 
solvency on the 12th April 1922 on the 
application of Messrs. J. P. Kendrew & 
Co. may be set aside. 

The order of 12th April was an order 
made by the Registrar in Insolvency under 
the provisions of sec. 36 of the Insolvency 
Act directing Mahomed Omari's examin- 
ation nnder that section. The order of 
the Registrar in Insolvency is attacked 
by the applicant on two grounds. First, 


it is said that having regard to the provi- 
sions of sec. 36, Messrs. J. F. Kendrew 
& Co, are not entitled to the order which 
has been made by tlie Eegistrar and 
secondly, it is said that upon the merits no 
such order ought to have been made. 

Counsel for the applicant has directed 
Illy attention to the evidence upon which 
the Registrar made his order under sec. 36 
and on reading that evidence I am not 
prepared to disturb the order on that 
ground, but so far as the first |X)int is con- 
cerned I think the application is entitled 
to succeed. Sec. 36 provides that the 
Court (in this case the Registrar) may on 
the application of the OflQcial Assignee or 
of ally creditor who has proved his debt, 
summon before it any person whom the 
Court may deem capable of giving inform- 
ation. What it appears has happened is 
this. Messrs. J. F. Kendrew’s name ap- 
pears as that of a creditor in the schedule 
filed by the insblvent and it appears that 
they have also submitted to the Official 
Assignee, proof of their claim supported by 
an affidavit but there has been no adjudi- 
cation upon this claim and in my opinion 
the words in sec. 36 “ any creditor who 
has proved his debt ’ * mean not merely 
a creditor who has lodged proof of his debt 
but a creditor whose proof has been ad- 
mitted by the Official Assignee under the 
provisions contained in sec. 25 of the 2nd 
schedule to the Insolvency Act. I think 
that no creditor is entitled to apply under 
sec. 36 unless his proof has actually been 
admitted by the Official Assignee and the 
mere fact Aat his name was included in 
the schedule filed by the insolvent and that 
so far his claim has not been challenged 
does not assist him if his debt has not been 
admitted by the Official Assignee so that 
he becomes a creditor who has proved his 
debt within the meaning of sec. 36 of the 
Act. 

The application therefore succeeds on 
this ground and 1 set aside the order of the 
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Be ’Abdul Sauad. 

Begiatrar in Insolvency of tbja. 12th April. 
Messrs. J. F. Kendrew must pay the costs 
of this application. 

Mr. B, P. Chunder^ Solicitor for the 
Insolvenls. 

Messrs. Watkins £ Co., Solicitors for 
Messrs. Kendrew & Cn. , one of the 
creditors. 

S. C. M. 

(CIVIL REVISION AL JURlSDIOTIOtl.l 
|Thb Impkbial Tobaooo 
Gompakt of India 
Limited, Applicant, 

«. 

The Sbobetart of 
State fob India in 
Council, Opposite 
Party, 

Indian Ineome Tax Aet (VJJ of 1918), tecs. SI, 
SS, S4—A»»eiament to »uper-tax a» agent of prin- 
cipal non-reeident in liritith India — Agent who it — 
Agent, if mutt be in receipt of income on behalf of 
principal. 

The applicant Company was assessed to 
super •tax as agent for six share-holders in 
the Company all of whom were non-resi- 
dents of British India in regard lo the 
dividends payable to them by iitr Com- 
pany : 

Held per Woodroffe .and GRiavKB, 
JJ . — That secs, 31 and 34 of the Indian 
Income Tax Act are to be read together, 
the latter section merely defining who may 
be included as an agent under sec, 31. 
That being so the agent must be in receipt 
of income within the terms of sec. 31 and 
the Company was not in receipt of income 
on behalf of the share-holders within the 
meaning of sec. 31. 

That even if the two sections be read 
disjointty the Company was not in the cir- 
cumstances of the ease an agent within the 
terms of the Act. * 

That in this view no question as to the 


propriety of assessment to super-tax as 
agent arose. 

Per B. B. Ghosb, J., contra . — Under 
sec. 33, sub-sec. (1), the agent of any per- 
son residmg out of British India whose in- 
come accrues or arises within British 
India need not be in receipt of the income 
on behalf of such person to be assessable 
to the tax in respect of such income ; the 
mere fact of agency is sufficient. Sec. 34 
was enacted for the purpose of assessing 
the income of such non-residents when 
they have not appowted agents residing 
in British India who might be assessed 
under sec. 33 (1). 

It is only necessary that the person on 
whom the Collector has served a notice 
under sec. 34 is a “ person employed by 
or on behalf of a person residing out of 
British India or having any business' con- 
nection with such person ** and if that 
condition is satisfied the person on whom> 
such notice has been served shall for the 
purposes of the Income Tax Act be deem- 
ed to be the agent of such person. 

That the Company was such an agent 
and was rightly assessed to super-tax as 
such. 

This was a reference tinder eec, HI (1) 
of the Income Tax Act of 1918. 

The facts out of which this reference 
arose will appear from the judgment of 
B. B. Qliose, ,T, ' 

Mr. Langford James and Mr. Ameer 
AH appeared for the Applicant Company. 

Mr. B. L. Mitter, OfBciating Standing 
Counsel, for the Secretary of State. 

The Judgment of the Court was as 
follows,; — 

WooDBoFFE, J. — Tn this case the ap- 
plicant Company has been assessed to 
super-tax as agent for six gentlemen men- 
tioned in the reference. All these gentle- 
men are non-residents of British India. 
They are share-holders in the Company and 

94 


Woodroffe, J. 
Greaves, J. 

B. B. Ghose, j. 
1922, 

17, Jsnnary. 
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the assessment has been made in regard 
to the dividends payable to them by 
the Company. The Company is an Indian 
Limited Company and the income, of 
which assessment was made, arose and 
accrued in British India. The question is 
whether the Company is an agent for these 
gentlemen as defined in the Indian Income 
Tax Act Vn of 1918. It is their conten- 
tion that they are not such agents, and that 
they are not in receipt of any income 
of the persons whose agenls they are alleged 
to be. 

The Board has held that they were such 
agents and the matter has been referred 
to us upon the application of the Company. 
One substantial question is whether secs. 
31 and 34 of the Indian Income Tax Act 
are to be read together or disjointly, in 
which latter case it would not be necessary 
in all cases that the agent should be in 
receipt of the income. On a consideration 
of this matter I am of opinion that sec. 34 
merely defines who may he included as an 
agent under sec. 31 . If so, the agent whe- 
ther we look to secs. 31 or 31 must be in 
receipt of income within the terms of the 
former section. 

I do not think that the circumstances 
of this case show a receipt within the 
terms of the section. Though this is suffi- 
cient to determine the matter I may add 
that I am not satisfied that even if secs. 
31 and 34 be read disjointly, the Company 
was under the circumstances of this case 
an agent within the terms of the Act, The 
answer, therefore, to the first question, 
namely, whether the Collector of Income 
Tax is right in holding that the Company 
is an agent for these share-holders, is 
answered in the negative. The second 
question, namely, if so, whether the Com- 
pany has rightly been assessed to super- 
tax on their account, does not arise. A 
copy of this judgment is directed to be 
given to the Bevenue Authority, 


Greaves, J. — ^I agree. 

Ghose, J. — ^I regret very much that 
I am unable to concur in the judgment just 
pronounced. I think it necessary that I 
should state as clearly as I am able the 
reasons for which I have arrived at a differ- 
ent conclusion. 

This is a reference made by the Chief 
Bevenue Authority under sec. 51 (1) of 
the Income Tax Act, 1918 on the applica- 
tion of the Assessee, the Imperml Tobacco 
Company of India, Limited. Six persons 
who are all residing out of British India 
are share-holders in the Company. They 
were entitled to certain dividends for their 
shares in the Company the profits of which 
accrued in British India and there is no 
question that the share-holders are liable 
to pay super-tax on their income so de- 
rived. The profits due to those share- 
holders were sent to them by the Company 
to their residence outside British India. 
The Company was assessed for the supei- 
tax due on the income of those six share- 
holders as agent of the non-resident per- 
sons under the provisions of the Income 
Tax Act and the Company has raised the 
objection that it cannot be so assessed. 
The questions on which the decision of this 
Cojirt is sought arc, (1) wdiether the Col- 
lector of Income Tax is right in holding 
that the Company is agent for these share- 
holders under sec. 34, Act VTI of 1918, and 
(2) if so, whether the Company has rightly 
been assessed to super-tax on their account. 

A Company incorporated according to 
law is an artificial legal person having an 
existence separate from its corporators. 
There is therefore no legal impediment to 
a Company being agent for any of its share, 
holders. The relation however of share- 
holder and Company is not in itself the 
relation of principal and agent. Salomon 
V. Salomon d: Co. (1) anH Daimler Co. Ltd, 


(1) [1897] A. C. 22. 
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V. Continental Tyre d Go. (2). Something 
more would be necessary in order to con- 
stitute a Company an agent for its share- 
holders. The contention on behalf of the 
Company in this case is that it cannot be 
held to be agent of the non-resident share- 
holders so as to be liable to be assessed 
for income tax for those share-holders by 
tlie procedure taken by the Collector under 
sec. 34 of the Income Tax Act. It is urged 
that sec. 34 sHoiild be read along with sec. 
31 and unless a person receives income on 
behalf of another residing out of British 
India he cannot be deemed to be an agent 
under sec. 34, and although the Company 
has the income of those persons it is not 
in receipt of such income. Assuming that 
the Company is not in receipt of the in- 
come, in order to sec whether the Company 
may be treated as agent — the provisions of 
the Income Tax Act commencing from see. 
31 should be examined. • Under sec. 31 
an agent of any person residing out of 
British India being in receipt on behalf 
of such non-resident person of any income 
chargeable under the Acf is held liable 
for the tax. If he is actually an agent 
and in receipt of income on behalf of the 
principal nothing more is necessary in 
order to render him liable, but the tax is 
to be levied upon and recoverable from Jiim 
under sec. 31 irrespective of any •other 
provision in any other section of the Act. 
It is not necessary in such a case for the 
Collector to give the agent so liable any 
notice under sec. 34 of his intention of 
treating him as agent of the non-resident 
person, because he is in fact the agent. 
Sec. 32 refers to the case where the income 
chargeable is received by the Court 
of.. Wards and certain other persons. This 
section has no direct bearing on the pre- 
sent question but it is noticeable that the 
income chargeable must be received by the 
Court of Ward^ or other persons in order 
(2) [1916] A. C. 307, 338. 


ti . The Secretabv op State fob India. 

that the tax may be levied upon them. 
Then -comes sec. 33, sub-sec. (1) of which 
has an important bearing on the present 
question. Under this section any person 
residing out of British India whose income 
accrues or arises within British India 
“ shall be chargeable to income tax in the 
name of the agent of any such person and 
such agent shall be deemed to be for all the 
purposes of the act the assessee in respect 
of such income tax.” As 1 read this sec- 
tion the agent of such a non-resident per- 
son need not bo in receipt of the income 
on behalf of such person there being no 
such provision in it as in the preceding 
sections. The mere fact of agency is 
suflicient to make him liable to be assessed 
in respect of the income of the principal. 
Coming to sec. 34 it seems to me that it 
gives merely an extension of the meaning 
of Ihe term ” agent ” as including persons 
who are treated as such, and who may bo 
assessed under sec. 33 (I) although such 
persons are not really agents. Sec. 34 * 
should be read in connection with the pre- 
ceding section rather than with sec. 31. 
Sec. 34 refers to cases where the non-resi- 
dent person has no agent in British India 
appointed by himself and therefore it be- 
comes necessary to find a person who 
should be “ deemed to be an age;it ” only 
for the purpose of the Income Tax Act 
and that can be done by the Collector 
acting in accordance wdth the provisions of 
this section. Sec. 34 in my opinion was 
enacted for the purpose of assessing 
the incomes of persons residing outside 
British India who are chargeable with 
income tax here but who have not ap- 
pointed any agents residing in British 
India who might be assessed under sec. 
33 (I). To hold otherwise, it seems to luc, 
%vould be to support an aqomajy that a per- 
son receiving his income through an agent 
in this country would be assessed, but if 
he asks his debtor to remit the income 
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direct to him he would escape liability to 
pay the tax, a thing which this section 
w^as intended to remove. It is only 
necessary that the person on whom the 
Collector has served a notice under sec. 34 
is a “ person employed by or on behalf of 
a person residing out of British India or 
having any businetis connection with such 
person*' and it that condition is satisfied 
the person on whom such notice has been 
served shall for the purposes of the Income 
Tax Act be deemed to be the agent of such 
person. The question whether the Com- 
pany is a person coming wdthin the descrip- 
tion of sec. 34 presents to my mind very 
little difiiculty. 

Tlic (’ompany remits the incomes of 
the persons resident outside British India 
and should be held to have been employed 
to do so by or on behalf of the non-resident 
persons. ^Fhe (-oinpany again has with- 
out doubt “ connect ioir” witli the share- 
holders and what can that connection be 
but business connection? The Company 
itself states in its letter to the Collec- 
tor that on the declaration of a dividend 
the Company is in the position of debtor 
to the share-holders. Therefore the Com- 
pany also comes wdtliin the description of 
“ having any business connection ” with a 
non-,rcsiden.t person. To say that such 
person should also be in receipt of income 
bn behalf of the non-resident per- 
son would be to make the enact- 
ment of the section unnecessary, be- 
cause a person in receipt of income is 
liable to be assessed under sec. 31 ; also it 
would not be necessary to give him notice 
of the Collector’s intention to treat him 
as agent, for a person receiving income 
for another w ould be an agent under the 
general law. It w^as urged on behalf of the 
Company that to make one person liable to 
income tax for another resident abroad, 
although he might not receive any income 
on behalf of such a person, might in some 
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cases cause great hardship. The answer 
to this is two-fold ; (1) it is a 

well-established rule that Courts ought 
not to be influenced by any notion 
of hardship in exceptional or indivi- 
dual cases in interpreting a statute, 
and (2) in order to prevent any case 
of hardship the proviso to sec. 34 has 
been enacted and the Collector may be 
trusted to give effect to any reasonable 
objection before treating a person as agent 
under this section. In the present case 
however there can be no such question of 
hardship. It may be observ^ed that under 
sec. 21 of the repealed Income Tax Act 
(II of 1886) the tax was chargeable in the 
name of the agent where the income was 
received through the agent, and there was 
no provision corresponding to sec. 34 of 
the present Act. The alterations in the 
present Act were in my opinion, made to 
remove an anomaly as I have already in- 
dicated. 

I would therefore answer the first ques- 
tion in the affirmative. The answer to the 
second question depends upon the first and 
no argument was addressed on it. There- 
fore the answer to it should also be in the 
affirmative. 

Mr. H, C. Morgan, Solicitor for the 
Applicant Company. 

Mr. Kesteven Gooding, Officiating Gov- 
ernment Solicitor, for the 
State. 

S. C. M. 
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[CIVIL APPELLATE JURISDICTION.] 
Appbal from Oricinal Deoreib 
No. 199 OP 1918. 

BiBI JlNJlBA KhATUN 
and ors., Defendants, 
Appellants, 

V. 

Mohammad Fakirdlla 
Mia and ors., Plaintiffs, 
Respondents. 

Mahomedan Zaw— Wakf — Musaf^inan Wakf Vali- 
daiing Act (VI of 1913)^ Provision for support 
and inaintenaMe o f family lu)w far validates wakf 
— If w ‘kf properly he mortgaged at the time of 
dedication whether the wakf valid — WhAither deli- 
very of possession essential — Settlor in death illness 
— Wrtkf affects what share of the pfrop&rty— Death 
Ulness^ conditions of— Question when one of fact 
only and when of law and fact, 

hi a wakf although provision is made 
for ihe maintenance and support of the 
family, children and descendants of the 
settlor, if the ultimate penefit is reserbed 
for the poor and for other purposes recog- 
ni:^ed by the Mahoinedan law as religious, 
pious or charitable purposes of a perma- 
nent character, then, tested in the light of 
the provisions of the Musahnan Wakf 
Validating Act, no valid objection can he 
taken to the legality of such a ^v^akf. 

The circumstance that the property 
dedicated was under a mortgage at the 
time of creation of the endowment and that 
provision was made in the wakf for the 
discharge thereof does not render the en- 
dowment invalid under the Mahomedan 
Law. 

Shahzadi Hajra Begum v. Khaja 
Hossain Ali Khan (‘2) referred to. 

According to the Calcutta High Court, 
a valid wakf is created by declaration of 
endowment by the owner, and delivery of 
possession is not essential. 

Where the settlor had appointed him- 
self as the first mutwali no formal delu 


very of possession from hiniclf was a pre- 
requisite to the validity of the wakf and 
even if transmutation of possession was 
necessary^ no formal delivery was essential. 

Abdul v. Bai Juna Bai (11) referred to. 

.1 Muslim who is in Marz-ul-maut or 
death-illness cannot make a valid disposi- 
tion of more than one-third of his property 
after payment of funerai erspensee and 
debts, and if he purports to make a wakf in 
such illness^ unless his heirs assent, the 
wakf will affect only one-third of his estate 
and will be invalid in respect of the excess 
notwithstanding that possession of the en- 
tire property dedicated has been delivered 
to the person nominated luutwali. 

In order to establish the existence of 
death-illness there must be at least three 
conditions with regard to the illness which 
has caused death : (a) proximate danger of 
death so that there is a preponderance of 
apprehension of death, (b) there must be 
some degree of subjectice apprehension of 
death in the mind of the sick person and 
(c) there must be some external indicia 
such as inability to attend to ordinary 
avocatiom. 

Fatima Bibi v. Ahmad Baksh (2U} fc- 
ferred to. 

Whether or not a particular illness con- 
stitutes Marz-ul-maut is primarily a ques- 
tion of fact, but may sometimes be a mixed 
question of law and fact, for instance, 
where the question arises whether the facts 
found as to the physical condition of the 
deceased at the date of the execution of 
the deed constitute the essential elements 
of Marz-ul-maut as formulated by Maho- 
medan jurists. 

This was an appeal against the decree 
of Babu Hem Kumar Neogi, Additional 
Subordinate Judge of Zillah Bajsbahi, 
dated the 26th of March* 1918. 

(in U Bom. L. B. 296 (1911). 

(2d) L. B. 86 I. a. 67: 8 . <7. I. L. B. 36 CiU. 

271; 12 0. W. N. 214(1907). 


Moorerjbb, J. 
BnOKtAND, J. 
1921, 

21, June. 


(2) 12 W. R. 498 ; 4 B. L. B. 86 (A. 0.) (1869). 
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The facts of the case will appear from 
the judgment. 

Bobus Dwarha Nath Chakerbultij , 
Bhudar Haidar and Banhim Chandra 
Mookcrjee for the Appellants. 

Bahm Sarat Chandra Boy Chowdhury, 
Krishna Kamal Moitra, Satyendra Nath 
Sjnhd and Indt^bhusarv Majumdar for the 
Bespondents. 

The Judgment op the Court was as 
follows : — 

MooRBRJEE, J. — This is an appeal by 
.the first two Defendants in a suit institut- 
ed by the Plaintiffs for a declaration that 
a wakf executed by the late Mohamed 
Elahi Buksh Sarkar on the 31st January 
1916 is valid, that the first Plaintiff is the 
duly appointed muiwali thereof and that 
no title accrued to the seventh Defendant 
under the (»nveyance executed in his 
favour by the first six Defendants on the 
lltb April 1906. The Defendants resisted 
the claim upon every conceivable ground : 
the chief objections are indicated in the 
following three issues : — 

*‘6. Was Elahi Buksh Sarkar at the 
date of execution of the wakfnama suffer- 
ing from death illness? Was he physi- 
cally and mentally incapable of executing 
the wakfnama when it is alleged to have 
been executed? Did Elahi Buksh Sarkar 
exBCUte the toakfnama, if at all^ with his 
freo opnsent and with that of his heirs? 

7. Did Elahi BuJtsh Sarkar belong to 
Shafi sect of Mahomedaps? If so, was the 
alleged wakl valid? 

8. Is the wakfnama propounded by the 
Plaintiff genuine and legally valid? " 

The Subo];dinate Jvj^e has fon^d in 
^yoor of the Plaintiffs upon all the points 
in (^troversy and has diecreed the 
Upon the presenf appeal, his decree has 
bMn challenged substantially on four 
gipnnd^, namely, first, that the wakf as 
is indicated by its terms was illusory and 


inoperative in law; secondly, that the 
wakf was invalid because the settlor was 
at the time heavily involved in debts and 
the properties dedicated were under mort- 
gage; thirdly, that the wakf was invalid, 
as ^possession of the properties dedicated 
was not transferred to the mutwali during 
the life-time of the settlor; and fourthly, 
that the wakf iii excess of a third share was 
invalid as it was executed when the 
settlor was suffering from marz-ul-maut 
or death-illness and without the consent of 
his heirs. 

'As regards the first point, it is plain that 
the legality of the disdication which, it is 
not now contested , was in the present case 
made hy a Hanafi Mussalman, must be 
tested with regard to the provisions of the 
Mussalman Wakf Validating Act (Act VJ 
of 1913). This Act came into force on the 
7th March 1913, and in secs. 3 and 1 
provides as follows : — 

“3. It shall be lawful for any person 
professing the Mussalman faith to create a 
wakf which in all other respects is in ac- 
cordance with the provisions of Mussalman 
law for the following among other pur- 
poses 1 — 

(a) for the maintenance and support 
wholly or partially, of his family, children 
or descendants, and 

(b) where the person creating is a Hanafi 
Mussalman, also for his own maintenance 
and support during his life-time or for 
the payment of his debts out of the rents 
and profits of the property dedicated : 

Provided that the ultimate benefit is in 
such cases expressly or impliedly reserved 
for the poor or for any other pui'pose re- 
cognised by the Mussalman law as a reli- 
gious, pious or charitable purpose of a 
permanent cbaractex> 

4. No such wakf shall be deemed to be 
invalid merely because the benefit reserved 
therein for the poor or other religious, 
pious or charitable purpose of a permanent 
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nature is postponed until after the extinc- 
tion of the iamily, children or descendants 
of the person creating the icafc/.*’ 

We shall now analyse the provisions of 
the wakfnama to show tlmt they do not 
contravene the requirements formulated 
by the legislature. The preamble recites 
that the settlor is a Hanafi Miisalman and 
that he is anxious to attain salvation, 
though he also realises the paramount 
duty of every one to piovide for the main- 
tenance and worldly expenses of his own 
sell and family, children and descendants. 
He accordingly creates the wakf for reli- 
gions purposes, for the maintenance of his 
own self and family, children and descend- 
ants, and also to prescribe a suitable means 
for the payment of all his debts. Then 
follow detailed rules in seven paragraphs. 
The first parajgrapli lays down that the 
settlor shall be mutxbali during his life- 
time and then describes how the office of 
niulwali shall be held by liis descendants 
from generation to generation, or in the 
event of extinction of his line, by 
suitable persons selected by the Dis- 
trict Judge. The second pgiragraph 
describes the expenses to be met from the 
gross collections of the wakf estate. The 
third paragraph provides that one-eighth 
of the net income is to be spent *for speci- 
fied religious purposes, such as, prayer in 
mosques, instruction in religion and 
morals, distribution of alms, feeding of the 
poor and the like. The fourth paragraph 
provides that one-fourth of the net income 
is to be annually devoted for the liquida- 
tion of a mortgage debt of Rs. 20,000. 
After clearance of the debt, the amount fa 
to be regularly applied in the payment of 
monthly allowance to poor Mussalman 
students. The fifth paragraph provides 
that one-half of the net income is to be 
applied for* the payrfient of maintenance 
allowances to the descendants of the settlor 
in specified proportions ; on failure of the 


person or persons to whom allowances are 
directed to be paid, their share of the 
money is to be applied for one or mote of 
the religious acts previously mentioned. 
The sixth parajgraph provides that one- 
sixteenth of the net income shall be carried 
to a reserve fund for payment of rent and 
revenue, if at any time there should be no 
good collection of rent from scarcity of 
crops due to drought or inundation. The 
seventli paragraph provides that the re- 
maining one-sixteenth of the net income 
shall be received by the mutwali as his 
remuneration. This summary of the 
leading provisions of the wakf leaves no 
room for serious controversy that the dedi- 
cation cannot in any sense be deemed 
illusory. Although provision is made for 
the maintenance and support of the family, 
children and descendants of the settlor^ the 
ultimate benefit is reserved for the poor 
and for other purposes recognised by tlm 
Mahomedan law as religious, pious or 
charitable purposes of a permanent 
character. Indeed, there is an immediate 
gift to charity of a substantial character. 
We hold accordingly that tested in the 
light of the provisions of the Mussalman 
Wakf Validating Act, no valid objection 
can be taken to the legality of the wakf. 

As regards tJie second point, it is plain 
that under sec. 3 (b) of the Wakf Validat- 
ing Act, it ia lawful for a person professing 
the AFussalman faith to create a wakf for 
tlie payment of his debts out of the rents 
and profits of the property dedicated. 
This is in accord with the case of Luchmi* 
pat Singh v, Amir Aluvi (1), which is an 
authority for the proposition that a Hanafi 
Mussalman may execute a valid wakf by 
a deed which directs that the income blf tfie 
property dedicated should ’be ap|Aied, in 
the first^instance, for tbe payment of his 
debts and after the discharge thereof, 
towards defined religious and charitable 
(1) I. L. B. 9 Oft]. 176 (1869). 
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parposes. In an earlier case, Shahzadi 
Hajra Begum v. Khafa Hossain Alt Khan 
(2), it had been held by Sir Barnes 
Peacock. C. J., that the existence of a 
mortgage at the time of creation of the 
endowment, does not render the endow- 
ment invalid under the Mahomedan law. 
This view is supported by texts of the 
highest authority. Thus, in the Fatawai 
Alamgiri (text, Vol. II, p. 458, Baillie, 
Digest, Part I, p. 563), it is stated on the 
authority of IHe Fath-ul-Kadir (text, Vol. 
II p. 638) : 

“ It is not a condition that the property 
dedicated should be free from the rights 
of others (hakh-uUghair) as in the case of 
pledge and bailment, so that if one were 
to give a lease of his land and were then 
to make a toakf of it before the expiration 
of the term, the wakf w’ould be binding ac- 
cording to its conditions, and the contract 
of lease would not be voided, but on the 
e*xpiration of the terms the land would 
revert to the purposes to w'hich it was 
dedicated. In like manner if a man were 
to mortgage his land, and then dedicate h 
before redeeming it, the wakf would take 
effect, but the land would not be with- 
drawn in the same way from the mort- 
gage, and if it should remain for years in 
the hands of the mortgagee and then be 
redeemed, it would revert to the uses (or 
which it was made wakf. And if the 
mortgagor should die before redemptiott, 
yet if he should leave sufficient inheritance 
to r^eem the land, it is to be redeemed 
and the wakf would iake effect. But if Sc 
shonld not leave enough for that purpose, 
the land may be sold and the wakf would 
become void. In the case of a lease, when 
sitiier th^ lessor or lessee 'dies, the lease 
beeiHneB void, and, the wakf immediately 
takes effect; so in the Fath-ul-kadir.'* 

T^ta statement in the Durr-ul-Mukhtar 

(2) 12 W. B. 488 | 4 B. L. B. 86 (A.O.) 


(text p, 417, tr. Brij Mohan Dayal, 
p. 358) is expressed in similar terms : — 

" Wakf, during his (the dedicator’s) 
death-illness, has the same effect as gift 
during that period, that is, it is valid to the 
extent of a third (of the dedicator's estate) 
when possession is delivered. Now if the 
wakf can take effect out of a third (of the 
dedicator’s estate) or (his) heir sanctions 
It, it W’ould take effect in full, otherwise it 
would fail so far as it exceeds the third. 
If the heir sanctions it in part, it would 
be valid to that extent. Wakf created by 
one who has mortgaged his property and 
is in bad circumstances as well as by an 
ill person who is heavily indebted is in- 
effectual, but not by a debtor who is not 
ill, provided he creates it before hie becom- 
ing incompetent (for dedicating his pro- 
perty on account of his heavy debts). If 
a dedicator who is indebted provides for 
the payment of his debts out of the usu- 
fruct, the wakf shall be valid, but should 
he make no such provision, the debt shall 
be paid out of suiplus income, after meet- 
ing the expenses of the trust economically. 
If he dedicates the property for the bene- 
fit of a person other than himself, then 
the income of the dedicated property shall 
belong to him exclusively for whom it is 
dedicatwl — ^Fatawa of Ibn-i-Najeem. 

I say that Ibn-T-Najeera has said that 
the debt must be heavy, because if it is not 
heavy, dedication shall be valid to the ex- 
tent of a third of the dedicator’s estate 
after payment of debts in case the dedi- 
cator has got .heirs, otherwise in respect 
of the whole of it. If a Kazi sells the 
endowed property (to pay off the debt?) 
and then some money is found, another 
land shall be purchased instead of the one 
sold. The whole of this discussion is to 
be found in the Is’at, under the Cliapter 
cm wakf by a sick people. 

In the Wahbaniah it is said : — 

Xf one dedicates mortgaged propeHiy and 



VoL. XXVI.] THE OALCOTTA WBBKLYt NOTES. 753 

BiBi JiNJiHA Khatun V. Mohammad FakiSulla Mia. 


then redeems it, it is lawful. If he dies 
leaving behind money sufficient for re- 
demption, no change (in the dedication) 
shall be necessary, that is to say, if he does 
not leave behind so much money, the 
wakf would fail or (the defraying of the 
expenses of the trust out of) the usufruct 
will be suspended (till payment of debt). 

I say that in the Marrozat of Mufti Abu 
Saud it is recorded that he was eiupiired 
as to whether it was valid for a man to 
dedicate his property for the benefit of his 
descendants and thus .avoid payment of 
his liabilities. His reply was that it is 
not valid and binding and that Kazis are 
forbidden from enforcing and registering 
such trusts so far as the liabilities extend. 
So remember this/* 

In our opinion, there can be no room for 
real doubt that the wakf in the piesent 
case is not invalidated by reason of the 
eircumstances that the properly d (heated 
was under mortgage and that the provision 
was made in the wakfnamg for l!u^ dis- 
charge of the mortgage debt 

As regar’ds the third point, it has been 
urged that the wakf must be pronounced 
invalid, in the absence of conclusive evi- 
dence to show that the possession of the 
properties dedicated was transferred to 
the mutwali during the life-time of the 
settlor. There is some divergence of opi- 
nion among classical Miissalman jurists 
on the question of the elements essential 
for the completion of a valid wakf. Under 
Hanafi law, a wakf is completed, (a) ac- 
cording to Abu Yusuf, by the mere de- 
claration ; [Hedaya trs. Hamilton and 
Grady, pp. 238, 239, 240. BaiUie, Part I, 
pp. 661 and 691, Dayal v. Kemmat O.i j, 
(b) according to Imam Mohamed, it is 
completed, only if after the declaration a 
mutwali is appointed and possession is 
delivered to him; Muthukliana Hama- 

13) 16 W. R. 116 (1871). 


nadhan Chettiar v. Veda Levaai Morakayar 
(4), (c) according to Abu Hanifa, it is 
completed, except in the case of a testa- 
mentary wakf, only when a decree of the 
Court declares that the property is the sub- 
ject of a wakf, but not before ; this is ana- 
logous to the in ]ure cessin of Roman law 
and the fines of tlu- early English law; 
(Hedaya trs. HaiiiilKjn and Grady, p. 233 ; 
Baillie, part I, p. 550). In Doedem Jawt 
Bibi V. Abdullah (5j, Ryan, C. J., and 
Grant, d., held, after reference to the 
Mohamadan law officers, that the exposi- 
tion of Hanafi law by Ahn Yusuf on this 
point should be adopted, in other words, 
that a valid wakf is created by declaration 
of endowment by the owner and delivery 
of possession is not essential. This deci- 
sion, so far as we have been able to trace, 
d(^s not appear to have been doubted in 
this Court, and was followed In Havizan 
V. Zahur (6) as an authority for the pro- 
position that the appointment of a viut- 
wali is not essential to the validity of a 
wakf* It may also be observed that in 
Khaja Hossain Ali v. Hazara Begum (7), 
Mr. Justice Kemp whose opinion prevail- 
ed against that of Mr. Justice INFarkby and 
was upheld on appeal under the licttera 
Patent [Shalizadi Hazra Be(jU7n v. 
Khaja Hossain Ali (2»| observed that deci- 
sions are primarily given according to • 
Abu Yusuf and next according to Imam 
Mohamed ; and this preference to the opi- 
nion of Abu Yusuf is supported by the 
statement in the Fatawai Alamgiri (text, 
Vol. Jl, pp. 454-465). Reference may 
also be made to the following passage from 
the Suzzat-ul-Patawa, p. 430 : — 

“Though according to Mohamed, con- 
signment of the dedicated property and 

• 

(2) 12 W. B. 498; 4 B. h. B. 66 .A. C.) (1869). 

(4) I. L. B. 64 Mad. 12 (1910). 

(6) [1838] Fulton 346. 

(6) Ift Tnd. Onn. 240 (1913). 

(7) 12 Vf. U. 344«1860). 
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separation of it (from tbe other properties 
of the wakf) are necessary to the comple- 
tion of a wakf, according to Abu Yusuf, 
the wakf becomes absoluie and binding, 
like emancipation, on the mere declara- 
tion of the wakf, and his right therein 
becomes extinguished at once. And in 
the Khulasa it is laid down that the jurists 
of Balkh decide according to the rule laid 
down by Abu Yusuf and Radr-ush-Shahid 
has stated that the Fatnwa is accordin*^ 
to him ; and in the Patli-ul-kadir it is 
mentioned that Abu Yusuf’s opinion Is 
the accepted doctrine ; and in the Munich 
it is stated that the Fatnwa, is with Abu 
Yusuf and tliis is the rule accepted by the 
jurists of Balkh. Bui the Bokharites 
have adopted Mohammed’s opinion. And 
in the Shar-i-Vikavah and the commen- 
tary of Mulla Khusru ((he Dnrrar-nt- 
Akham) it is laid down that the Fatawa is 
witlj Abu Yusuf. In some places, it is 
mentioned in the Kluinieli (Fataewai 
Kazi Khan) that tlie Palawa is with 

Mohammed Ihit in the .Mohii it 

ifl laid down that the universality of our 
jurists have adopted the rule laid down by 
Abu Yusuf and this is correct.” 

In a recent case in ihe Allahal)ad High 
Court,f however, [^Mohaaiwod A zizuddhi 
Ahmed v. Legal Eemembraiieer, N. W. P. 
(8)] , where the decision in Doednn 
Jaun Bibi v. Abdullah (5) was not 
brought to the notice of the Court, pre- 
fenmee was given to llie opinion of Tmani 
Mohammed. We do not see sufficient 
reason to depart from the ]-ule which was 
enunciated more than tighty years ago by 
the Supreme Court and is not shown to 
have, been ever successfully clialleiiged. 
We notice tliat the question was raised 
but not actively decided in Banubi v. 
Narsingrao (9), inasmuch as, in the cir- 

(r») 118381 Fulton 346. 

T. Vi. R. 16 All. 321 (18931. 

[ 9 ) I. L. R. 31 Bom. 2^0 (1906). 


cumstances of that case, there was neither 
declaration of wakf nor delivery of pos- 
session ; a mere intention to set apart pro- 
perty for charitable purposes was clearly 
not sufficient to create a valid wakf 
l^Mulla Vectil Ussain v. Subratnania 
Ayyar (10)]. In the present case, there is 
a further difficulty in the path of the Ap- 
pellants. Here the settlor had appointed 
himself as the first mutwali^ and in such 
a contingency, no formal delivery of pos- 
session from himself would be necessary 
even according to Iman ^Mohammed 
lAbdul V. Bai Juna Bai (11)]. We must 
further remember that the wakfnavia 
was executed on the 81st January 1915, 
and the settlor died on the 15th A])ril 1915. 
It (*an hardly l)e expected that during this 
short period, there could he many tran- 
sactions indicative of transmutation of j)OS- 
session. But -such evidence as is on the re- 
cord points to the conclusion that, after 
the execution of the wakfnama, the 
settlor l]elfl the (h'dicated property, not ar? 
owner but Js miilwali. The direct oral 
evidence on the point is corroborated by 
the collection jvapers, the counterfoils o." 
rent receipts, the ])laint3 in rent suits and 
the power-of-attori'iey which have b.en 
produced to show^ that after the date of the 
wa^kjitaina Klahi Bjiiksh ludd and managed 
the endowed pj'opcrty in the character of 
mutwali. There is consequently no room 
for the application of tlie principle which 
has somelime^ been recognised, namely, 
that wheie the dc'daration of a wakf is not 
acted upon by the settlor and its objects 
arc not given effect to, it may be presumed 
th.at the wakf was not completed or that 
the settlor had no bojid fide intention to 
create a wakf/ Dilroos Bauoo Begum V. 
Nawab Asghar Ally Khan (12) and 

(10) 31 Mad. L.J. 431 (*1916). . 

(11) UBoin.L.R. 295(1911). 

(12) 16 B. L. R. 177; 23 W. B. 468 (1876). 
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Zoolclca V. Zyual Abcdin (13). We hold 
accordingly tliat delivery of possession was 
not a pre-requisite to the validity of the 
wakf in the present case, and that even 
if transmutation of possession was neces- 
sary no formal delivery was essential, as 
the settlor was himself the first rnutwali. 
The third ground consequently fails. 

As regards the fourth point, it has boon 
urged that the wakf was invalid to the 
extent of a two-thirds share inasmuch as 
it was executed by the settlor in deatli- 
illncss without the consent of the future 
heirs. The Subordinate Judge negatived 
this contention as, in his opinion, the evi- 
dence (lid not establish that the settlor 
was in death-illness at the time of execu- 
tion of the deed of wakf. Before we 
refer to the ovichmee on the point, the re- 
quisites of the Mohammedan law on the 
subject niay be usefully recalled here, ll 
is ^^elI-scttlod that gift made hv a 
Mussalinan during (jr deatli- 

illness cannot take effect beyond a third 
of the surplus of liis estate, after payment 
of funeral expenses and debts, unless the 
heirs. give their consent, after the death of 
tlie donor, to the excess taking effect, 
Ibrahim Goolnm Ariff Sailboo (11), nor 
can such gifts take effect if made in favour 
of an heir, unless the other heirs consent 
•thereto after the donor’s death. [Khaioor- 
oonnessa v. Rowshan Jehan (10) and 
JSafatun v. Bilaiti Khamm (10)]. Simi- 
larly, a wakf made in death-illness is valid 
only to the extent of a third of the 
estate left by the deceased unless the licir's 
•consent [Baillie Tart I, p. OOJ, Part II, 
p, 212; All Hissiu v. Fazla Husain (17)]. 
The substance of the matter is that a 

(13) 6 Bom. L. H. 1068, 1066 (1904). 

. (14) L. R. 34 I. A. 167 : 8. c. I. L. R. 35 Cal. 
1, 22; 11 0. W. N. 973 (1907). 

(16) L. R. 3 I. A. 291 : «. c. I, L, R. 2 Cal, 
184: 26 W. R. 30 (1876). 

(16) I. L. R. 30 Cal. 683 (1903). 

(17) T. L. R sr All. 411 (1914). 


Muslim who is in Marz-ul-maul or death- 
illness cannot make a valid disposition <.£ 
more than one-lliird of his propertv, and 
if he purports to make a wakf in such ill- 
ness^, unless his heirs assent, the wetkf will 
affect only one-third of his estate and will 
be invalid in resjiect of the excess^; 
and it is important (o add that this 
principle operate^,, notwithstanding that 
possession of the entire projicrty dedi- 
cated has been delivered to the. person 
nominated niutwftli, ] n ordc^r to c=^tablisb 
llic existence of d(nith-ilbioss, tliere must 
be at least tluw (umditions with regard to 
the illness wbicli has caused death ; 
(a) proximate danger of death, i-o that 
there is a jircponderanec^ of apprehen- 
sion of il(.'ath, (b) there must be some de- 
givc of subjcctivo apprehension of death 
in the mind of the sick person; and 
(c) there must he some extcuial indicia, 
such as inability to att(.md to ordinary 
avocations. Wliethoj* or not a particular 
illness (constitutes Marz-uUmaut is pri- 
marilv a question of fad , as slated by Lord 
ifohertson in Ibrahim v. Sailboo (Id), hut it 
may sometimes be a mixed question of law 
a.nd fact, for instance, where tlu^ (jiicstion 
.arises whether the facts found as to the 
physical condition of the dea'-ased at the 
date of oxeculion of the deed constitute 
the essential elements of a Marz-ul-maut 
as formulated by Moliainedan jurists. ^ 
The leading authorities in this Coiir^ 
which support tlies(". propositions aie the 
cases of Ilasarat Bibi v. Goolani Jaffar 
n8) and Fatima Bihi \, Ahmad Baksh 
09), which was affirmed by the Judicial 
Committee in Fatima Bibi v. Ahmad 
Baksh (20). In the case last mentioned, 

(14) L. R. 34 r. A. 167 : s. c. I. L. R. 36 Cal. 

1 I 1*1 C. W. N. 973 (1907). 

(18) 3 C. W. N.67 (1898). • 

lift) T. n. R. 31 Cal. 319 (1903'. 

(20) L. R. 36 I. A. 67 : s. c. I. L. B. 35 Qal. 

271; 13 0. W. N. 214(1907). 
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the three elements emphasised were (1) 
illness. ('2) expectation of a fatal issue and 
(3) certain physical incapacities which 
indicate the degree of the illness. The 
second condition, it was pointed out, can- 
not be presumed to exist from the exist- 
ence of the first, while the incapacities 
indicated in the third condition (with per- 
haps the single exception of the case where 
a man cannot stand up to say his prayers! 
are more or less of an empirical character, 
based upon an imperfectly devolved science 
of diagnosis and cannot possibly serve as 
Infallible signs of death-illness. The im- 
portance of the subjective elemenl was em- 
phasised in the course of argument and will 
he found developed in the texts set out by 
Mr. Mohammed Yusuf in his Tagore Law 
Lectures on Marriage Dower and Divorce, 
Vol. IIT, paras. ‘j'.)ll!-29-21. •i91.'5-2{M7. 
This view, however, is repudiated by Sir 
Abdur Rahim in his Tagore Tjaw Lectures 
on Mahomedan Jurisprudence (p. 2.').')!, 
where reference is made to Kulsoom Bibi 
V. Goolam Hussati C.assim (2J). A view 
similar to that adopted in this Court has 
been taken in the Bombay High Court in 
the case of Sara Bai v. Rabia Bai (22) and 
'Itasid V. Sherbanoo (23), by the Allahabad 
High Court in the cases of Labbi v. Bibban 
(24), Mohammed Gulshere Khan v. 
Mariam Begum (25), Mahsud Hassan v. 
Anwar Hussain (26), Muhammad Sayced 
V. Muhammad Ismail (27), Nazar AU v. 
Rafiq Husain (28), Khurshed Husain 
V. Fayaz Husain (29). Shaikh Muham- 

(21) 10 C. W. N. (1806). 

(22) I. L. B. 30 Boni. 627 (1905). 

•23) 1. L. R. 31 Bom. 264 (1907). 

(241 [1874] B All. H. 0. R. 169. 

(36) I. L. B 3 AH. 731 (1881). 

((^1 BAIL L. J. 1908(19091. 

(37) I.L. B.3S All. 233: g. c. 7 All. L. J. 

1176 (1910). 

128) 8 All. L. J. 11S4 (1911). 

(29) I. L. B. 3fi AH. 289 : o. c. 12 All. L. J. 

417 (18)4). 


med V. Khadeja Bibi (30), Wazir 
Jan V. 'Altaf Ali (31) and Fazl 
^Ahme'd y, Rahim Bibi (32) and by the 
Patna High Court in Fazlur Rahaman v. 
Mohammed Umar (33). (Sec also Durrul 
Mnkhtar, tr. Dayal, p. 411 — Hedaya, trs. 
Hamilton and Grady, p. 685 and Baillie, 
Part I, pp. 661-552). We have now to 
fconsider, whether the evidence shows that, 
in the words of Lords Eobertsoh in Ibra- 
him V. Sailboo (14), the wakf was made 
“under the pressure of the sense of im- 
minence of death.” The deed of wakf, as 
we have seen, was executed on the Slst 
January 1915, and was registered on (he 
following day. The Defendants rely 
chiefly upon documentary evidence to ahow 
that from the beginning of November 

1914, to the middle of Jannarv 1915, 
Elahi Buksli was ill and that he was laid 
up again in the second week of March 

1915. The Defendants have also adduced 
oral evidence to show that Elahi Buksh 
was ill continuously from November 1914 
to April 1915, when his death took place. 
The Subordinate Judge has carefully ana- 
lysed the oral evidence and has come -to the 
conclusion that the persons who have 
come forward to depose in favour of the 
Defendants cannot be regarded as wit* 
nesses of truth. After examination of this 
evi(,jencc in detail we see no I'eason to 
doubt that the Subordinate Judge correct- 
ly estimated its value, specially as the 
wdtnesses, almost without exception^ at'e 
not free from bias. As regards the docu- 
mentary evidence, it appears that in a 
suit instituted by Elahi Buksh against one 
Ataraddin Mondal and others for arrears 
of rent, the Defendants cited him as a wit- 
ness. The result was that on the 3rd 

il4) L. B. 34 1. A. 167 : «. n. I. L. B. 85 Oal. 

1 i lie. W. N. 978 (1907). 

fSn) 13 All. L. J. 132 (I9I41. 

(31) I. L. B. 9 All. 367 (1887). 

(32 T. L. B. 40 AU. 288 (1917). 

(33) [1917) 3 Pat. L. W.* 232. 
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November 1914, Blahi Buksh applied for 
time to give his evidence, and four days 
later, he prayed that as he was an old 
man of 77, bed-ridden wdth fever for a 
w'eek, he might be examined on commis- 
sion. This wafi supported by an affidavit 
from Kabiraj Sris Chandra Sen who certi- 
fied that he was suffering from chronic 
intermittent fever: this Kabiraj has been 
examined as a witness in tliis case. An 
order w’as made for the issue of a commis- 
sion but a postponement was obtained., 
as the pleader was iinw'ell on the date 
fixed l7th March 1915). Thereupon the 
Commissioner went to examine Elahi 
Buksh on tlie 14tli March 19.15, but he wras 
asked to postpone the examination, as the 
illness had increased and the patient had 
Very little hope of surviving. Tliis was 
auj)ported l)y a certificate from Kabiraj 
Satis Chamlra Son stating that Elahi 
Buksh was confined to bed from fever, 
piles and pain, that. he was unable to speak 
and that tliere was^danm* of death if he 
gave his deposition. Neither the Cora- 
missioner nor the Kabiraj has been exa- 
mined as a witness, and the statements in 
the report by the Commissioner to the 
Court and in the certificate givetj by the 
Kabiraj are not admissible in evidence^ 
But, the statements, even if admitted 
do not shoAV the condition of Elahi Buksfj 
on the 31st January 1915, when the wakf- 
nama was executed. The Subordinate 
Judge has further observed that Elahi 
Buksh was perhaps reluctant to give evi- 
dence and that the allegations as to the 
state of his health were not improbably ex- 
aggerated. This finds some support in 
the evidence adduced by the .Plaintiffs, 
wliich relates to a point of time much 
nearer to I he date of execution of the 
wakfnama than the evidence of the inci- 
dents mentioned by the wdtneBse.s of the 
Defendants. The evidence led by the 
Plaintiffs shows that- in January 1915 


Elahi Buksh went to the house of his 
father-in-law at Rajarampur which involv- 
ed a journey by bullock cai t over 12 to U 
miles of road. One of these journeys was 
shortly before, while the other w’as shortly 
after, the 31st January 1915. On his re- 
turn journey, he lost a silver betel-pot and 
on the 6th February 1915^ he lodged in- 
formation at the police station. He had 
also an alteication on the w ay with Kadir 
Buksh, a witness of this case, who laid an 
information with the police against Elahi 
Buksh and his peon on the 2l6t Janu- 
ary 1915. There can thus be no doubt on 
the oral evidence, suppoited by reliable 
documentary evidence, that betw^een the 
2l6i January and the Gth February 1915, 
tile state of health of Elahi Buksh was 
such that lie was able to go from village 
to village to see his friends and relations, 
to arbitrate in the settlement of disputes 
of other people, and to follow tlie ordinai’y 
avocations of life. In cases of this 
character, when direct evidence of the state 
of health of the settlor on the date of the 
deed is not available, the evidence of ante- 
cedent and subsequent conditions of the 
settlor should converge to that point of 
time ; this test is well-satisfied in the pre- 
sent case. Even if it be assumed that 
Elahi Buksh was ill in November and De- 
cember 1914, and in the ^rst week of 
January 1915 and further that he was ill 
again from the middle of March till his 
death in the middle of April, the validity 
of the Wakfnama executed on the Slst 
January 1915 cannot be successfully im- 
peached on the ground of Marz-uUmaut^ 
when there is positive evidence to show 
that from the middle of January to the 
middle of February 1915^ which includes 
the date of execution of the deed, he was 
in a fairly good state of health. In such 
circumstances it cannot be urged that the 
wakfnama was executed under the pres- 
sure of the sense of imminence of death. 
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We hold accordingly that the conclusion 
of the Siihordiruite Judge on this part of 
the case cannot be successfully challenged. 

The result is that the decree of the Sub- 
ordinate Judge is affirmed and this appeal 
dismissed with costs. 

Bi (!Ki.ANn, J. — I agree and have nothing 
to add. 

S. 0. c. 


[CIVIL APPELLATE JURISDICTION.! 
Lbttebs Patent Appeal 
No. 78 OF 1920 

IN 

Appeal fbom Appellate Decree 
No. I 2 I OF 1919. 

B.AJENDKA NaRAIN 

Mazumdar and ors., 
Moorkrjbe, J. Plaintiffs, Appellants, 
CUMIKO, J. 

Sbkikh Kalih and 
10, February. ^ Defendants, 

Respondents. 

Bengal Tenancy Act ( VIII of 1883), sec. ^9 (b), 
enhancement of rent by contract by more than two 
annas in the rupec^Ten ant proving previom rent, 
onus on Plaintiff to justify the €tihanceme7it^Sec* 
109 ^Decision under sec. 105, if bars the entertain- 
ment of a defence to a suit already instituted — 
Bee. lOo, decision under, if can have retrospective 
effect-^ Sec. 110. 

In a suil Jor arrears of rent^ the Plain- 
tiff claimed an enhanced rent on the basis 
of ia kabuliyat. The tenant proved the 
previous rent and that the enhancement 
claimed was in e.vccss of two annas in the 
rupee. The Plaintiff etairned the benefit 
of a decision under sec. 105 of the Bengal 
Tenancy Act pronounced subsequent to the 
institution of the rent suit and before the 
tfial thereof : 

Held — That as the previous rent of the 
tenant had been proved, it was for the 
Plaintiff to justify the enhancement of the 
rent claimed which Was obviously in excess 


of the enhancement allowed by sec. 29 (b^ 
Bengal Tenancy Act. 

Hanindra Chandra Xandy v. Upendra 
Chandra Hazra (1) followcd^ 

Even assuming that the expression 

entertain an application or suit ” in sec. 
WO includes (ui appUcalion or suit made 
or instituted before the date of the appH- 
cafion^ suit or proceeding under secs. 105 
to TOS. it is cleat that what is barred is the 
cnicrtainmenl of an application or suit and 
not the cnfcitainmcnt of a defence to an 
application or suit. 

Aplrba Kristina Koy v. Shyama 
Charan Pram.vnik (-J) distinguished. 

The fair rent settled under see. 105 can- 
not possibly have retrospective effect on 
Uabdiiij for rent incurred in respect of a 
period prior to the decision under see. 105. 

This uiis MM a))j)e}il inidor sec. 15 of the 
Tjetters L^itont Act from the decision of 
Mr. Justice l^xiitoii, dated the 18th August 
1920, in Appeal froui Appellate Decree 
No. 121 of 1919. ariirniirig a decree of the 
Subordinate Judge of Alymensingh (Babu 
Sarat (’h. Basu), dated tlie 2i8th Septem- 
ber 1918, which had confirmed a decree of 
the Alunsif of that place (Babu Birendra 
Kumar Dutt), dated the 16th April 1918. 

The facts will fully appear from the 
judgment of Panton, J., which was as 
follows 

Canton, J. — “ A preliminary objec- 
tion is made on behalf of the Re- 
spondents that substitution of the 
heirs of J^espondent No. 6, who died 
befoje the filing of the appeal, was impro- 
perly made by a Division Bench of this 
Court l)y its order of the 13th Juae last. 
Inhere is no substance in the objection 
since th('. heirs in question were already 
parties to this appeal. 

The Appellants sued to recover the rent 

(1) T. L. B. 36 Cal. 604 (1008}. 

(2) 24 0, W. N. 223 (1919), - 
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of a raiyati holding, with cesses, at the 
rate of Rs. 22-1 a year, for the years 
1320-1323, B. S. The defence was that' 
the correct rate was Es. 12-2 a year, at 
which rate the Munsif decreed the suit. 
An appeal by the riaintills to the Sub- 
ordinate Judge of Myiiiensingh failed and 
against his decision this second appeal is 
preferred. 

The Plaintiffs relied in the Courts below 
upon a kabuUyat, executed in respect to 
the holding in the year 1301, in wliich tlic 
rent is fixed at the rate claimed by them ; 
and they also rely upon the proceedings 
of the settlement officer under sec. 105 
of the Bengal Tenancy Act in which, 
acting upon the kabuliyaf, I have just men- 
tioned, he settled the rent of the holding 
at the rate provided for in it. 

The loarnod Subordinate .ludge finds 
that the rent before the execution of the 
kabuliyat was at the rate of Es. 12-2 and 
that the Plaintiffs liad not been able to dis- 
charge the onus of proving that the en- 
hancement effected by the kabuliyat did 
not offend against the provisions of sec. 
29 of the Bengal Tenancy Act. 

It is here argued that tlie Plaintiffs are 
entitled to recover rent at the rate _settled 
by the Revenue Officer under sec. 105 of 
th^ Bengal Tenancy Act and that effect 
should be given to a finding come to in 
the course of his judgment that rent was 
in fact paid in the past at the higher rate. 
The rent claimed is, as I have observed, 
that of the years 1320-1323 B, S. The 
Revenue Officer’s decision is dated Octo- 
ber 1917, that is in 1324. It can only 
have effect from that date and does not 
relate back to years before the fair and 
equitable rent was settled. Nor does see. 
109 of the Act apply to the incidental find- 
ing of the Revenue Officer as to the rate 
at which rent was in fact paid in the past. 
That no doubt, is a fact which the Reve- 
nue Officer can properly consider in arriv- 


ing at what the fair and equitable rent is. 
But it is incidental only and not the sub- 
ject of the application made, suit institut- 
ed or proceedings taken under secs. 105 
to 108 within the meaning of sec. 109. 

The appeal fails and is dismissed with 
costs.” 

Babu Bankim Cha)i(1ra Mukcr^ee (for 
Bahu Kali Kiiikar Chakravartty) for the 
Appellants 

Babu Annada Charon Karkoon for the 
Respondents. 

The Ji DUMENT OR THE (;ouJtT was as 
follows 

This is an appeal under cl. 16 of the 
Letters Patent from the judgment of Mr. 
Justice P\inton in a suit for recovery of 
arrears of rent.. 

The Plaintiffs claimed rent at the rate 
of Rs. 22-1 per year in respect of four 
years from the J4tl) April 1913 to the lijth 
April 1917. The Defendants pleaded that 
rent was payable at the rate of Es. 12-2 
per annum. The suit was instituted on 
the 2 1st April 1917 and was decided by the 
first Court on the I6th April 1918. The 
claim of the Plaintiffs was founded upon 
a kabuliyat executed by the predecessors 
of the Defendants on tl)e i9th April 1894. 
The rent j)ayable Ihcreunder was that 
claimed in the suit. The Defendants Von- 
tended that the kabuliyat was in contra- 
vention of sec. 29 (b) of the Bengal '.i.’en- 
ancy Act. The trial Court held that the 
Defendants had successfully proved bv the 
production of road cess return filed by 
the landlords on the 26th May 1885 that 
the rent was originally fixed at the rate 
of Es. 12-2. Consequently there was, 
prhnd facie, an increase of Es. 9-15 by 
means of the contract of the 19th April 
1894. This was plainly in contravention 
of sec. 29. In these circumstances, from 
the decision of this Court in the case of 
Manindra Chandra Nandy y, Upertira 
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Chandra Hazra (1), it followed that ae the 
previous rent of the tenant had been 
proved, it was for the Plaintiffs to justify 
the enhancement of the rent claimed 
which was obviously in excess of the 
enhancement allowed by the statute. The 
Plaintiffs tried to discharge this burden 
by the allegation that at the time of the 
execution of the habuliyat it was discover- 
ed that the Defendants were in occupation 
of excess lamds. But this was not estab- 
lished to the satisfaction of the trial 
iludge who consequently held that the rent 
as fixed in the kabuliyat was not recover- 
able. The Plaintiffs, however, contended 
that they were entitled to the benefit of a 
decision under sec. 105 of the Bengal 
Tenancy Act, which had been pronounced 
on the 19th September 1917 subsequent 
to the institution of this suit for arrears 
of rent and before the trial thereof. This 
cpntention was overruled and the rent was 
decreed at the rate admitted by the De- 
fendants. On appeal to the Subordinate 
Judge the decision of the primary Court 
was affirmed and Mr. .Justice Panton has 
confirmed the decree of the Subordinate 
Judges. 

In this Court the substantial contention 
on behalf ‘of the Plaintiff-Appellant is 
that by virtue of sec. 109, it is not open 
to the tenants to contend, contrary to the 
decision in the proceeding under sec. 10.5, 
that the rent was payable, not at the rate 
of Bs. 22-1 but at the rate of Bs. 12-2. 
In support of this proposition reliance has 
been placed upon tbe decision of this 
Court in the case of Apwba Krishna Roy 
Y. Shyrna Charan Pramanik (2). We 
. are of opihion that this contention cannot 
be supported, however much the plain 
fangn^Shge of see. 109 may be strained. 

. Sec. . 109 is in the following terms : — 
'.‘.Subject to the provisions of sec. 109A a 

(U T. L. R. 86 Oal. RM (1S0S‘. 

19) M 0. W. N. 888 (1919). 


Civil Court shall not entertain any appli- 
cation or suit concerning any matter 
which is or has been the subject of an 
application made, suit instituted or pro- 
ceedings taken under see. 105 to 108, both 
inclusive.” Let it be assumed for the 
moment that the expression ” entertain 
an application or suit ” includes an appli- 
cation or suit made or instituted before 
the date of the application, suit or pro- 
ceeding under secs. 105 to 108. It is 
clear that what is barred is the entertain- 
ment of an application or suit and not 
the entertainment of a defence to an ap- 
plication or suit. In the case before us, 
if the contention of the Appellants were 
to prevail, the Court would be incom- 
petent to entertain their suit for rent, and 
this undoubtedly is not their object in in- 
voking the aid of sec. 109. 9’he decision 
in Apurba Krishna Roy v. Shyama Charan 
Pramanik (2) is of no assistance to them. 
It wae there ruled that sec. 109 was a 
bar (o a civil suit by a person claiming 
a rent-free title when in a proceeding 
under sec. 106 the same question arose 
and rent was assessed on account of the 

^ -V |) 

failure of the Defendant in the proceeding 
under sec. 106 to adduce evidence in sup- 
port of his allegation of the rent-free title. 
In that •case. Ihe suit which was hel^ to 
be barred under sec. 109 had been institut- 
ed by the tenant who had failed to adduce 
evidence in support of his defence in the 
proceedings for settlement of fair rent 
under sec. 105. In the present case, the 
suit has been instituted by the landlord. 
It is clear that the fair rent which had 
been settled in the proceeding under sec. 
105 cannot possibly have retrospective 
effect. The rent was claimed from the 
14th April 1913 to the 13th April 1917. 
The preceding for the assessment of fair 
rent was instituted under sec., 105 in 1914 
and the decision thereunder was pro- 
(2) 24 0. W. N. 223 (19l9i 
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nouQced on the 19tb September 1917. 
Under sec. 110 the rent settled by the 
Be venue Officer would take effect from' the 
beginning of the agricultural year next 
after the date of the decision fixing the 
rent ; that is, next after the 19th Septem- 
ber 1917. This could not alter the 
liability for rent already incurred in re- 
spect of the period between the Mth 
April 1913 and the 13th April 1917. We 
are clearly of opinion that the view taken 
by Mr. Justice Panton is correct and his 
judgment must be affirmed. 

The appeal is accordingly dismissed 
with costs. 

J. N. B. Appeal dismisscil. 

PRIVT COONOIL. 

[Affbal from BsHaAi..] 

IThb Corfobation of 
Viscount Haldane. Caloutta, Appellant, 
Lord Atkinson. v. 

Lord Fhillihore. The Cuairuan of 

l921, THE OoSSIFORE AND 

12, July, CaiTFORE Munioi> 

PALITT, Respondent. 

Bengal Municipal Act f///, B. (7., of 1884), 

101 — “ Machinery, meaning of— Balancing tank of 
Calcutta Municipality with supporting structure, at 
its pumping station, if machinery and exempted 
from assessment as such. 

Held — That neither the balancing* tay^h 
at No, 1, Khelat Babu*s Lane within the 
Cossipore and Vhitpore Municipality 
(which is used to regulate the supply of 
water to the Calcutta Corporation) nor Us 
supporting structure, nor both combined 
are “ machinery " within the meaning of 
sec, 101 of the Bengal Municipal Act. 

There is nothing in the language of the 
Act or in the objects it was de- 
signed to effect to suggest that the 
word 'inachinery'"' was used in any 
special sense differing from its ordinary 
senseA 


The determination in any giten case of 
what is or is not machinery must, to a 
large extent, depend upon the special 
facts of the case. 

The word machinery ** must mean 
something more than a collection of ordi- 
nary toots. It must mean something 
more than a solid structure built upon the 
ground whose parts either do not move at 
all, or if they do move, do not move the 
one with or upon the other in interdepend- 
ent action with the object of producing a 
specific and definite result. 

There is great danger in attempting to 
give a definition of the word “ machinery ” 
which will apply in alt cases. The word 
when used in ordinary language piiiiia 
facie means some mechanical contrivances 
which, by themselves or in combination 
with one or more other mechanical contri- 
vances, by the combined movement and 
interdependent operation of their respec- 
tive parts generate power, or evoke, 
modify, apply or direct natural forces with 
the object in each case of effecting so defi- 
nite and specific a result. 

This was an appeal against the decrttc 
of the High Court of JudicATjurc at Fort 
William in Bengal, dated the 18th March 
1919. 

The suit giving rise to this apj)eal was 
Suit No. 75 of 1915 in the Subordinate 
Judge’s Court at Alii)ore, which was* 
brought by the present Appellant against 
the present Respondent. The question 
therein was whether the Cossipore and 
Chitpore Municipality has acted ultra 
vires in assessing the Corporation of Cal- 
cutta on an annual value of Rs. 26,000 
in respect of a certain holding described 
in the plaint. 

The Subordinate Judge answered this 
question in the affirmative and he passed 
a decree for the Plaintiff^ viz., the Cor- 
poration of Calcutta. But his judgment 

96 
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was reversed by tbe final decree of the Hiisfh 
Court alJove-mentioned whereby the suit 
was dismissed wdth costs. 

Tlie present appeal had .been preferred 
by the Plaintiff, viz., the Corporation of 
Calcutta, 

Witliin the limits of the Respondent 
Municipality the Corporation of Calcutta 
possesses two buildings, one being No. 71 , 
Barrackpore Trunk Road and the other 
which is over 16 bighas in extent, being 
No. 1, lihelat Babu's Lane. The last- 
mentioned holding to which the present 
litigation related was assessed by the Re- 
spondent Municipality for rating pur- 
poses at the annual value of Rs. 25,000, 
this sum having been finally deteriuincd 
bv a Board of Commissioners under sec. 
114 hereinafter referred to as the Appeal 
Board. The case for the Appellant Cor- 
poration wa>s that this assessment was ultra 
vires and was open to revision and can- 
cellation by the Court, and the ground of 
complaint was that ihe storage lank 
erected on the holding was machinery and 
hard improperly been taken into considera- 
tion in arriving a4 the said annual value. 

A pumping station and engine-house of 
the Corporation Water-works are situated 
at No. 71, Barrackpore Trunk Road and 
the water is there pnm[>ed into under- 
ground i^servoirs, wdience it is pumped 
into the main pipes supplying Calcutta. 
About 350 feet from the pumping station 
was erected at No. 1, Khelat Babu's Lane 
a structure of concrete and masonry (the 
construction of which alone cost over a 
lac) with columns or trestles which sup- 
ports a large steel storage tank. The said 
tank is connected by pipes with the 
pumping house and is utilised as follows. 
When the water pumped up exceeds the 
qi^itity required by the city the excess is 
allowed to pass tiirough a valve operated 
by hand into the said storage tank. On 
the other hand, when the water pumped 
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Up is insufiicient to meet the demand, the 
water in the tank runs out again by the 
same pipe by which it was pumped into 
the tank, the valve being opened again to 
let it out. One of the witnesses referred 
to it as a balancing tank, and explained 
that its function was to store water when 
ihe demand was small and to supplement 
the supply given by the pumps when the 
demand was large. The case for the Ap- 
pellant Corporation was that the said 
erection and the tank constituted machi- 
nery on the holding, and should in no way 
have been taken into consideration in 
arriving at its rateable value. 

On the IStli June 1915 the Plaintiff 
Corporation instituted the present suit. 
In the plaint it set out from i^s point 
of view the facts of the case and prayed 
that the said assessment should be de- 
clared ultra vires and be quashed and set 
aside, and that the Defendant Muni- 
cipality be directed to make a freeh valu- 
ation and assessment of the said holding 
according to law. An injunction and 
other relief weye also asked for. 

A written statement of defence was put 
in on behalf of the Defendant, viz., the 
Respondent Municipality. It was plead- 
ed inter alia that the decision of the Ap- 
peal Board w^as final, and that the assess- 
ment was legal, 

On^'these pleadings issues were framed 
as follovrs : — 

(1) Has the Court jurisdiction to try 
this suit? 

(2) Whether the valuation and assess- 
ment made by the Defendant Municipality 
of the premises in suit were made accord- 
ing to law and procedure of the Bengal 
Municipal Act, and whether they are 
binding on the Plaintiff? Has the Civil 
Court any pow'er to look into the first por- 
tion of this issue? 

(3) Whether the overhead tank mention- 
ed in the pleadings is or is not liable to be 
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valued, having regard to the provisions of 
sec. 101 of the Bengal Municipal Act, 
especially having regard to the third 
proviso to the said section? 

(4) Whether the Plaintiff is entitled to 
the declarations prayed for in the plaint? 

(5) To what relief, if any, is tlie Plain- 
tiff entitled? 

The suit having come on for hearing 
before the Subordinate Judge, he deliver- 
ed judgment therein on the '24th «Tuly 
1916 for the Plaintiff and piissed a decree 
making the declarations prayed for. He. 
was of opinion that the proceedings of the 
Appeal Board were not conclusive and that 
the tank with the structure supporting it 
was machinery wdthin the meaning of the 
Bengal Municipal Act and that its value 
had been taken into consideration for the 
purpose of assessment contrary to the final 
clause of sec. 101. • 

Against the said decree an appeal was 
preferred by the present Respondent to 
the High Court. The ca^ came on for 
hearing before two learned Judges, who 
differed in opinion. They delivered their 
judgments on the 12th April 1918. ^Mr. 
Justice Chatterji held “That the tank 
is not machinery within the third proviso 
to sec. 101, and that even assuming it is 
machinery its existence upon the hdlding 
has been rightly taken into account in 
arriving at the annual value of the hold- 
ing under sec. 101,“ and he was for allow- 
ing the appeal and dismissing the suit. 
Mr. Justice Walmsley held “That the 
tank is machinery and that the third pro- 
viso to sec. 101 is an absolute prohibition 
against taking the tank into account in 
arriving at the annual value,” and he was 
for dismissing the appeal and affirming 
the decree appealed from. 

In consequence of this difference of opi- 
nion, the appeal stood dismissed and the 
present Respondent preferred a further 
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appeal under tlie provisions of the Letters 
Patent. 

The said appeal came on for Tiearing 
before a bench of three Judges, and the 
learned Judges had the executive engineer 
of the waterworks of the Calcutta Corpora- 
tion called as a witness, and he gave addi- 
tional evidence explaining the utility of 
the said tank and produced certain plans 
which were exhibited. 

On the 18th March 1919 the learned 
Judges delivered their judgments and In 
the result a decree was passed allowing 
the appeal and dismissing the suit with 
costs throughout. 

Mr. Justice Beachcroft, in the course of 
his judgment, said : — 

''It is not suggest^cd tliat the tank by 
itself could be called machinery, but it is 
argued that it anwswers that description by 
reason of its connection with the pumps, tlie 
two, to use Mr. MacCabe's v/ordn, being 
' designed os one unit,^ and the fact that it 
is part of the system for supplying water to 
the city . . . 

" Tt seems to me that the function of the 
lank is simply this, to store water during 
those hours when the demand is compara- 
tively small and to supplement the supply 
given by the pumps* when the demand is 
large. In my opinion, the tank is not 
‘ machinery ’ . . 

"It is conceded that if it bcj held that 
the tank is not machinery, no objection can 
be legally taken to the assessment. And it 
is obviously so for -the tank being attached 
to the earth is ‘ land ’ within the definition 
contained in sec. 6 (5) of the Act and as 
such liable to assessment. I would allow 
the the appeal and dismiss the suit with 
costs in both Courts.'* 

Mr. Justice Greaves, who agreed with 
this conclusion, said : — 

" 1 am not unmindful that wc arc in the 
present case called on to construo the mean- 
ing of ' machinery ' in a clause in a statute 
imposing a rate and to construe the word in 
respect of an exemption from liability in re- 
apect of the rate imposed, but even so I am 
not prepared tto hold that the s-tecl tank 



764 THE CSLCDTrS WEEKLY NOTES. [Vol. XXVL 

Corporation of (Ialcctta r. Chairman of thk Cossipore, Chitpore Municipality. 


falls within the meaning of machinery in the 
third proviso to sec. 101. Unon the evidence 
it apr>e‘'0’s to me that the tank in qi cstion 
is nothing more than a building for the 
storage- of water, the water 30 stored being 
used when the need arises to supplement the- 
amount of water pumped into the mains 
from the. underground reservoir. It no doubt 
forms part of the -system for supplying Cal- 
cutta with water and is filled from the same 
pumps which pump the simply of water into 
the mains, but that in my opinion does not 
make it machinery within the third proviso 
to sec. 101- Primd ftwie the tank is not a 
machine and I do not see that it liecomes a 
machine by reason of its connection with the 
pumps and engine by means of the .steel 
pipe. 

“ In this view the other question, namely, 
whether if the tank is machinery it should 
be taken into account in arriving at a 
valuation of a holding, docs not arise ; but 
assuming that 1 am wrong in the> conclusion 
at which I have arrived and that the tank 
is machinery, then I do not think that the 
Cos.sipors and Chiti>ore Municipality were 
justified in taking its existence into account 
in valuing the holding.” 

Mr. Justice Fletcher, who dissented, 
said : — 

On the evidence I think the overhead 
tank is a mechanical contrivance used 
in connection with the pumps for the at- 
tainment of a particular end and that 
it forms an integral part of the machinery 
for the^ distribution of the filtered water 
supply to Calcutta. This, 1 think, brings 
the overhead tank within the definition cf 
‘ machinery ' given by Davey, L. J . in 
Chambmlayttc v. Oolfins (1). 

“ I agree, therefore, with the conclusijn 
.of the learned Subordinate Judge that the 
tank is not liable to be taken into 
consideration for the purpose of valuing the 
holding. 

The second contention was that even if 
the tank is ‘ machinery ' within the meaning 
of sec. 101 of the Bengal Municipal Act, the 
existence of machinery on the holding 
should not bd left out of consideration. 
ThSs view was adopted by Chatter jea, J., 
and in the course of his judgment he has 

(1) 70 L. T. N. S. 217 (1894). 


referred to certain English authorities in 
support of his view. But those cases were 
decided on a totally different statute and 
it is, T think, misleading to refer to those 
cases for the purpose of the construction of 
sec. 101 of the Bengal Municipal Act. Sec. 
101 of the Bengal. Municipal Act, 1 think, 
excludes machinery from the valuati m of 
the holding for all purposes.” 

The appeal to His Majesty In Council 
was brought against the decree of the High 
Court referred to above under a certificate 
granted by tlie High Court on the 19tb 
August 1919. 

Messrs, A, MacMorran , K, C., A. M. 
Dunne. K, C. and A. M. Laltcr for the 
Appellant. 

Messrs. L. DeGruyiher^ K, C., E. M. 
Konslam, K. C., and Kemrorthy Brown 
for the Respondent. 

Their IjOHDShips' Jnnr.MRNT was deli- 
vered by 

Lord AikinsOxV. — This is an appeal 
against the decree of the High Court of 
Judicature at Fort William in Bengal, 
dated the IStli March 1919. 

The suit out of which this appeal has 
arisen was instituted in the Subordinate 

c 

Court at Alipore by the present Appellants 
against the present Respondent. The 
question raised therein was whether 
the' Cossipore and Chitpore Muni- 
cipality had acted ultra vires in assessing 
the Corporation of Calcutta on an annual 
value of Rs. 25,000 in respect of a certain 
holding described in the plaint. 

The Subordinate Judge answered this 
question ifi the affirmative and gave a de- 
cree for the Plaintiffs, the Corporation of 
Calcutta. But his judgment was revers- 
ed by the final decree of the High Court 
above-mentioned wherejby the suit w\as dis- 
missed with costs. 

The present appeal has been preferrr'^ 
by the Plaintiffs, the Corporation of Cal- 
cutta ^ from this decree. 



Voh. XXVI.l 


THE CALCUTTA WEEKLY NOTES. 


765 


CORPOllATJON OF CaLCI TTA 1 \ CHA1RMA^ OF 

The Appellants supply Calcutta, with 
w^ater, and for this purpose own two hold- 
ings of land, one situate at 71, Barrack- 
pore Eoad, Tallah, on which there is now 
and has for some time past been a. reser- 
voir and a pumping station. This piece 
of land has been assessed as a separate 
holding for the purposes of the Bengal 
IMunicipal Act, 1884 (Bengal Act. Ill of 
1884), and the other, an adjoining holding. 
No. 1, Khelat Babu’s Lane, situate about 
380 to 400 feet distant from the pumping 
station and measuring about 16 bighas, IS 
eottahs and 5 chittacks of land. It is with 
regard to the assessment of this latter piece 
of land (hereinafter referred to as No. 2 
liolding) that this litigation has arisen. 
Both pieces of land are within the muni- 
cipal boundary of the Defendant^ Muni- 
cipality (the Eespondent). 

The principal waterworks of the Ap- 
pellants arc situatff at a place named 
1 hill a, about 15 miles from Calcutta, and 
its principal pumping and distributing 
station is at Tallah ; the pump and engine- 
house are situate on the piece of land, 
called in this case holding or lot No. 1, 
at 7J, Barrackporc EoJid. On this latter 
plot a very large undergrounrl reservoir 
has been constructed, from which the 
water is pumped into the mains at the 
rate of about 2,000,000 gallon* per hour. 
These pumps work continuously, night 
and day. 

Ijot or holding No. 2 is described in the 
Appellants’ plaint as measuring about 16 
bighas, 18 eottahs and 5 chittacks, and 
having upon it an old stone masonry 
building measuring 30 by 20 feet, used as 
an out-office, and an overhead steel tank, 
resting on and supported by steel columns 
and girders. The tank is styled a balanc- 
ing tank, and is capable of holding when 
full about 9,000,000 gallons. It is by 
pipes cotme<*led with the pumping-house. 

Before its erection the Appellants en- 
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3ea.vo\ired to send through their mains 
to Calcutta a constant supply of water, as 
far as possible at an equal pressure. In 
addition to the pumps and underground 
reservoirs at their main pumping station, 
they had a number of subsidiarv pumps 
and reservoirs at different places in or 
near tlm town. These subsidiary pumps 
only worked during the day time. This 
system of distribution was adopted in 
order To cope if possible with the difficulty 
presented by the extreme want of unifor- 
mity in the rate at which water was used 
Sind consumed in dalcntta. During the 
hours of the morning, from 6 o’clock to 10 
o'clock, the consumption in Calcutta 
amounted to nearly 4 million gallons per 
hour, about twice as much as the principal 
pumps were capable of pumping into the 
mains; while during the afternoon and 
the evening so much less water was con- 
sumed in the town that the piincipjil 
pumps, working as they did conthiuously, 
were able to supply what was sufficient. 
After the erection of the balancing tank 
the subsidiary pumps and reservoirs were 
no longer used, and the follovving methol 
was adopted in substitution for i.i;em to 
furnish Calcutta with a constant and at 
all times an adequate supply of water. 
When the consumption in Calcutta ex- 
ceeded what the pumps could pump into 
the mains, the balancing tank was tapped 
by opening with the hand a cock or valve 
on one of the pipes connecting the tank 
with the water mains. Through this 
pipe the water flowed into the mains. 
Not only did it mingle with and increase 
the volume of the water already in the 
mains, but, by reason of the elevation 
of the tank the force of gravity acting on 
the w^ater the moment it passed from the 
tank into the pipes, caused it to rush as 
it were through the pipe and increase the 
velocity at which the whole volume of 
water in the mains flowed towards the 
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town. When the demand in the town had 
decreased To less than the pumps could 
supply, a cock on another pipe connected 
with the tank was by hand opened and the 
unneeded surplus water was pumped back 
into the tank, replenishing it so as to raise 
the hwel of the water in it to what it was 
before the discharge of the morning took 
place. Before the erection of this tank 
the holding No. 2 of the Appellants was by 
the Commissioners of the municipality in 
exercise of their powers under the afore- 
said Act of 1884. assessed at the annual 
value of Es. 1,053. 

After the erection of the tank with iis 
supporting structure, which cost the Ap- 
pellants about 20 lakhs of rupees, they 
assessed this holding at the annual value 
of Es. 1,27,030 on the basis of the cost of 
construction, and demanded rates to the 
amount of Es. 1,462-5-3. On an objec- 
tion being made by the Appellants this as- 
sessment was, in the month of August 
1914, revised and reduced to Es. 30,000, 
that l>eing the yearly rent at which, ac- 
cording to the Respondent assessors, it 
might reasonably be expected to be let 
as it stood to a hypothetical tenant. On 
a further revision in March 1916, the as- 
sessment was^on the same basis reduced to 
Rs. 25,000. It was not really disputed 
that’ . the rise in the assessment from 
Es. 1,053 to Rs. 30,000 was due to the 
fact that the value of the tank and its sup- 
porting structure was not excluded from 
consideration. The Appellants contend 
that the tank and its supporting structure 
are, within the meaning of the third pro- 
viso of sec. 101 of the Bengal Municipal 
A6t of 1884, “machinery,” and being so, 
that the Respondent was bound by the 
provisions of that secjtion to exclude them 
from consideration in making the assess- 
ment of Lot No. 2, and that in taking 
them into consideration and thereby 


raising the assessment they acted ultra 
vires. Sec. 101 runs as follows : — 

‘‘101. The gross annual rent at whioli any 
holding may be reasonably expected to let 
shall be deemed to be the annual value 
thereof, and such value shall accordingly be 
determined by the Commissioners and 
entered in the valuation list. 

“ Provided that (except in the Darjeeling 
Municipality), if there be on a holding any 
building or buildings the actual cost of 
erection of which can be ascertained, or 
estimated, the annual value of such holding 
ishall in no case be deemed to exceed an 
amount which would be equal to seven and 
a half per centum on such cost, in addition 
to a reasonable ground rent for the land 
comprised in the holding: 

“ Provided also that, where the actual 
cost so ascertained shall exceed one lakh 
of rupees, the percentage on the annual value 
to bo levied in respect of so much of the 
cost as is in excess of one lakh of rupees 
shall not exceed onerjfourth of the percentage 
determined by the Commissioners under sec. 
102 : 

“ Provided further that in estimating the 
annual value of a holding under this section, 
the value of any machinery that may be 
on such holding shall not be takeo into 
consideration.^' 

r 

It thus results that the sole question 
for decision on this appeal is whether or 
not (his balancing tank with ite supporting 
stracture* is “machinery” within the 
meaning of the last proviso of this section. 
No definition of the term ‘ ‘ machinery ’ ’ is 
to be found in the Act. It is not an easy 
task to define its meaning. Perhaps the 
consideration of what are the precise func- 
tions which the tank and its supports re- 
spectively discharge may afford some as- 
sistance. The supporting structure mere- 
ly serves to give the tank elevation 
so that the water which is allowed to es- 
cape from it may have a fall. The same 
function would be discharged by any hill- 
side into an excavation upon which a re- 
servoir was constructed at an adequate 
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height above the house or town which the 
reservoir has to supply with water. 

Then as to the tank itself, what func- 
tions does it discharge? It is a receptacle 
for wafer. It holds the water that is 
poured into it as long as that is desired. 
It is stationary. It does not move, nor 
do any of its parts move, the one upon the 
other. While water is in if ihe force of 
gravity acts upon the water ; but the 
strength and rigidity of its sides counter- 
act that force and prevent tlie escape or 
movement of the water. When this water 
is allowed to escape from it through a hole 
or holes in its side into pipes, the same 
force of gravity acts upon the water and 
pushes or draws it down the pipes, but this 
force of gravity acting on the unimprisoned 
\vater is neitlier generated, modified, direc- 
ted nor applied by the tank. The latter 
does noi move anything aulomatically. If 
it be a machine and its parts be machinery, 
then it is difficult to see why every reser- 
voir which holds the water that is poured 
into it and lets that water escape from it 
through an opening on, its side or Tiottoin 
when that opening is not blocked up, is 
not equally a machine. 

With a view of showing that the tank 
was a machine or machinery, it was urged 
on behalf of the Appellants that the flow 
into the pipes of the water allo^ved to es- 
cape from it regulated, the course of the 
water in the pipes and kept up a uniform 
pressure. But the nature and character 
of the functions which a reservoir performs 
cannot depend upon, the work done by the 
water drawn off from it, or the use to 
which that w^ater is put. These functions 
remain the same, whether the escaped 
water be allmved to flow over land and 
irrigate it, or be used to water roads, or to 
drive a dynamo for the purpose of lighting 
a house or houses with electric light. 

Sec. 6 of the aforesaid Act, no doubt, 
provides that holding means land held 


under one title, or agreement and surround- 
ed by one set of boundaries, and further 
provides that where two or more adjoining 
holdings form part or parcel of the site or 
premises of a dwelling-house,, manufac- 
tory, warehouse or place of trade or busi- 
ness, such holdings shall be deemed to be 
one holding for the purposes of the Act, 
other than those ttientioned in cl. A of its 
85th section (/.c., the taxing of persona), 
and further provides that holdings separa- 
ted by a road or other means of communi- 
cation are to be deemed to be adjoining 
within the meaning of that section. Mr. 
Maemorran, as their Lordships understood 
him, .having regard apparently to these 
provisions, contended on behalf of the Ap- 
pellants that in order to determine what 
was the true meaning of the word 
machinery,** as used in sec. 101 of this 
Valuation Act, the works and erections on 
the two lots numbered 1 and 5 respectively, 
should be taken as a whole, and viewed as 
so many interdependent parts of one 
mechanical unit, but if that contention 
w'ere sound, the underground reservoir, 
the roof and walls of the engine-house, if 
not indeed the old stone building used as 
an office, would all be covered by the word 
“ machineiy,** quite as completely as would 
the tank and its supporting structure. 
The wwd “ machinery ’* is 4>ften used in 
an entirely metaphorical sense, as in tlie 
phrase “the machinery of Government,** 
but, in their Lordships* opinion, neither 
this engine-house nor this office could, 
according to the ordinary use of language, 
possibly be held to Ije “ machinery ’* witli- 
in the meaning of this statute, while on 
the other hand, if the tank and its supports 
be “machinery,” it is difficult to see why 
the underground reservoir is not also 
“machinery.*' There is no essential 
difference between the two, except their 
situation, the one is buried underground, 
the other is raised high into the air. Skill, 
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■'care and* money are expended equally on 
the construction of both. Water is 
pumped or lei flow into the underground 
reservoir (it does not appear which) from 
some external source, is stored there and 
pumped out of it into the mains. Into 
the tank water is pumped, stored there 
and allowed when occasion requires 
to flow out of it through an aper- 
Fure in its side or bottom into the 
same mains. Their respective functions 
80 closely resemble each other as to be in 
essence identical, yet it was not contended, 
nor even suggested, that the underground 
reservoir was “ machinery.’* 

The functions discharged by ihc tank 
closely resemble those discharged by the 
cisterns built on the roofs of those country 
houses which are situated far away from 
any system of W’at ex’- works. The rain 

water which falls u^xon the roof of the 
house is conducted by rain shoots or pipes 
into the cisterns, is stored there till needed, 
arid is, through an aperture or apertures in 
its sides or bottom, drawn by the force of 
gravity through pipes into the interior of 
the dwelling-house to satisfy domestic 
needs of different kinds. If the cistern 
rested on a tower built purposely to sup- 
port it, the case would not be altered. Yet, 
in their Lordships’ view, no intelligent 
person would, in the ordinary use of lan- 
guage, describe this cistern, whether sup- 
ixorted on the roof of the dwelling-house 
or on such a tower, together with the rain 
shoots and rain pipes, as “ machinery ” and 
still less w^ould they describe the roof 
of the house, acting in this case the part 
of a catchment basin, as “machinery’" 
nor even the water pipes in the interior of 
the house, nor all the four together. The . 
money of the householder, the skill of the 
plumber, the carpenter, the mason, and 
possibly the slater, aft have to be expended 
to fix in situ this system of water supply, 
just as the similar expense must have been 


TJXij; CoSSIPORE, ClllTRORE MUXICJP.VLITY. 

incurred and skill exercised to erect the 
tank and its supports, but that considera- 
tion does not by itself make the one struc- 
ture or the other “machinery.*^ Nor in the 
case of the cistern would the fact that the 
water was drawn into it by the action of a 
hydraulic ram erected 1(X) yards from the 
dwelling-house on the bank of a swiftly 
flowing river alter the case. 

Illustrations such as these may possibly 
be better guides to the true meaning of the 
wwd “xnachinery,” when used in ordinary 
speech, than scientific definitions. For 
there is nothing in the language of this 
statute of 1884 or in the objects it w^as 
designed to effect, to suggest that its words 
are used in any special sense differ- 
ing from their ordinary sense. A com- 
pleted machine or a number of completed 
machines may of course, according to the 
ordinary use of language, be properly de- 
scribed as “machinery,” so may those 
pai’ts or members of a machine which 
wdien assembled, as it is styled, form a. 
complete machine; so also may some of 
such of those pai'ts»wbicli when assembled 
with the other necessary parts, would 
form a complete machine be styled 
“ machinery ” ; but none of these condi- 
tions exist in the present case. 

Much reliance was placed by the Ap- 
pellants’ jCeunsel in argument on a pass- 
age in the judgment of Lord Davey in the 
case of Ghambcrlayne w Collins (1) re- 
ported in 70 L. T. N. S. 217 and 218, but 
nowhere else. The question he was deal- 
ing with was whether within the meaning 
of a covenant in the lease with which he 
was dealing a switchback railway with its 
equipment was “operative machinery.” 

The first part of the passage runs 
thus : — 

‘‘ There is always great danger in giving 
definitions, but 1 think 1 may say that 
‘ machinery ' implies the anplication of 
mechanical meanls< to the attainment of 
(l) 70 L. T. N. S. 217 (1894), 
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some particular end by the help of natural 
forces, and the addition of the word opera- 
tive means with the potentiality of operat- 
ing or doing work. It is clear to my mind 
that a switchbadk railway cornels within 
that definition.^' 

He then gives his reason for so flunking 
in the following words : — 

‘‘ becaiiF.» it is a thing skilfully built with 
curves of a r>articular shai^e, which by their 
peculiar form supply the motive power 
which actuates the carriages which run up 
and down the railway.*’ 

With all respefct for Lord Davey, the 
words supply motor power ’* do not ap- 
pear to their Lordships to be very happily 
chosen. When a solid body is placed upon 
an inclined plane, two natural forces 
operate upon it — the force of friction and 
tl^ force of gavity. If it moves down 
along this plane it is the resultant of those 
two forces which pull or push it down. 
The force which the inclined plane con- 
tributes is the force of friction. The force 
of gravity acts with 0 (|nal strength, whe- 
ther the slope of the plane be gentle or 
steep. The force of friction* is in this in- 
stance a retarding not an accelerating 
force. If the incline of the plane be very 
gentle and its surface rough, the force*of 
friction will so effectually counteract the 
operation of the force of gravity that the 
solid body will remain at rest. If, on*the 
other hand, the incline of the plane be 
steep and its surface smooth, the force of 
gravity will so overcome the force of fric- 
tion that the resultant of the two w ill pull 
or push the body down the incline. Of 
course, if the solid body be mounted on 
wheels running on rails the force of friction 
will be greatly diminished. 

The curves of the switchback railw^ay 
may by their shape favour the operation 
of the force of gravity, but they cannot 
increase or diminish that force. It is 
always constant.. The only force the 
cunres oontribptfe to the action of the car 


is the retarding force of friction, which 
tends Jo prevent’ their movement. It is 
an error to say that the shape of the 
curves “ supplies motive power.’* It may 
give and does give to the ever present force 
of gravity the opportunity of exerting itself 
more effectually. That is all. 

If a man standing on the roof of a house 
and holding in liis hand a stone, drops that 
stone into the street below, he does not 
in any way generate or supply the force 
which brings the stone to the ground with 
a velocity wdiich increases as the 
square of the height of the man’s hand 
above the street, and as momen- 
tum is w^eight multiplied by velo- 
city, the stone strikes the ground with 
great force. But that force is, in no pro- 
per sense of the term, generated or sup- 
plied by the man. While he held the 
stone in his hand he overcame the action 
of the force of gravity by the upward 
pressure of his hand. When he drops the 
stone he simply withdraws that upward 
pressure and allows the force of gravity 
to take full effect. 

So in the present case it would, in the 
view of their Lordships, be an entire mis- 
take to treat the force which liur-Ies 
through mains the water that escapes from 
this tank, as a force generated or supplied 
or directed by the tank itself. The tank 
no more actuates the rush of the escaping 
or escaped water than does, in the above 
example, the hand of the man on the roof 
of the house actuate the fall of the stone 
he held in it. The respective effects of 
the forces of gravity and friction on solid 
bodies resting on a sloping hill-side were 
much discussed in the case of the Rhondda 
Valley land-slip, Atty.-Gen. v. Cory Bros, 
d Co- (2) It may well be, however, that 
in the case of a switchbacli railway there 
is great art and ingenuity in constructing 
its curves in such a way that the momeu- 
I?) [1921] A. 0.621. 
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turn ^mtherecl by a car in descending one 
curve is sufficient to carry it up the next 
curve in. front, but not to carry it over'tlie 
summit of the latter with a dangerous 
speed, but there is no art or ingenuity of 
that kind expended in so raising the height 
of tlie structure on which water takes 
stand so that tjie head juessure desired 
will be obtained, no more than there would 
be in selecting tl\e site of a reservoir to be 
constructed on a hill-side. 

The word “machinery” must mean 
something more than a collection of ordi- 
nary tools. It must moan something 
more than a solid structure built upon the 
ground, whose parts either do not move 
at all, or, if they do move, do not move 
the one with or upon the other in inter- 
dependent action with the object of produc- 
ing ^ specific and definite result. 

Their Lordships concur with Lord 
Davey in thinking that there is great 
danger in attempting to give a definition 
of the word “ mnehinerv ” which will be 
applicable in all cases. Tt may be impos- 
sible to succeed in such an attempt. Tf 
their Lordships were obliged to run the 
hazard of the attempt they would be in- 
clined to say that the word “ machinery,” 
when used in ordinary language prima 
fade 'means some mechanical contrivances 
which by themselves or in combination 
with one or more other mechanical con- 
trivances, by the combined movement and 
interdependent operation of their respec- 
tive parts generate power , or evoke, 
modify, apply or direct natural forces with 
the object in each case of effecting so de- 
finite and specific a result. The tank and 
its supporting structure do not satisfy this 
'defiuitioD 

But their Tjordships think that how’cver 
skilfullv definitions of “ machinery ” may 
be framed, the determination in any given 
case of what is or is not “ machinery,” 
must, to a large extent, depend upon the 


speciar facts of that case. In the present 
case their Lordships’ view is that if (his 
tank were fed by water, whether continn- 
oMslv, or as it is, intermittently, but from 
a natural source such as a mountain burn 
for e\aoM)le, no intelligent person W'ould, 
in the ordinary use of language, describe 
it with its .supporting structure as 
“machinery.” The fact that the water 
it receives does not flow into it from some 
such a source, but is pumped into it, does 
not alter its character essentially, especially 
as the pumps which supply the w-a.tcr are 
situated at a distance of over 300. yards 
from it on a holding different from, though 
adjoining that on which it stands, that 
the>6e pnmps w'ere constructed and worked 
in all essentials as they are now worked 
long before its erection wsts tlionghi of. and 
that it is only the unneeded sur])lus of the 
water raised by these pumps in their or- 
dinary operation from the underground 
reservoir that is diverted into it. Tliey 
a7‘e, therefore, of opinion that neither this 
tank nor jls supporting structure, nor 
both combined, are ” inachincry," within 
t.he meaning of the 101st section of the 
above-mentioned statute of 1884; that the 
Respondent was justified in taking the 
value of tliese works into consideration as 
he has done in making the assessment of 
(Ik Ajjpellant’s Xo. holding; that the 
dc(' ’(*0 appealed from right and should 
be affirmed, and this appeal dismissed > and 
they wull humbly advise His Majesty ac- 
corJingly. Some reliance was placed l^y 
the Appellants upon the (3ase of AuMand 
City Corporation v. AucMand Gas Go., 
Limited (3). But that case is funda- 
mentally distinguishable from the present 
one. What was then decided was that 
the main pipes, gasometers and gover- 
nors ” of a gas company w’ere, when taken 
all together, machinery.” The AppeL 
larits. must pay the. Respondent’s cc^ts.' 

1!)) 87 New Zeeland Law Heport fO^S. 
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Solicitors : Messrs. Orr, Digmm (£• Co. , 
for the Appellant^ 

Solicitors : Messrs. Pugh & Co., for the 
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PRIVY COUNCIL. 

[Appeal fbom Patma.] 

Lobd Atkinson. 

LokD PhiI LIHORE. 

Sir John Edge. 

Mb. ameer Ali. 

1922, 

Heard, 19, January. 

Judgment, 

10, January. 

Mortgage — Equity of rr.'lemption, tale nf-Pur- 
chater retaining portion of purchase money <•< pa.i/ 
off mortgage, if personally liahlc for the mortgage 
oeht. 

.1 fiurclittKcr of inorigugcd iiroitcrtij trlto 
rfidintt a portion of Ihp piirchaxc-iiioiivti 
ill order lo enable him to pay off tin 
mortgage docs not thereby become person- 

alt y^Hable to discharge the mortgage debt. 

» 

This was an appeal from a decree ol the 
High Court, Patna (7th June 1918), re- 
versing a decree of tlie Subordinate Judge 
of .Patna (iJOth March 1915). 

The question for determination bv the 
Board was whether the purchaser of in.ort- 
gaged property from the mortgagor Be- 
came, by retaining part of the purchase 
price to enable liim to pay off the inort- 
gage, personally liable to discharge the 
mortgage debt. 

On the 17th August 1901 the 1st De- 
fendant Babu Bakluil Chuiidcr Siir (who 
was not a party to the appeal) iiioitguged 
certain property to the Appellant. 

On the 14th December. 1908 the 1st De- 
fendant sold the said property in two 
moieties to the Resi)ondents for Rs. /^2,000. 
In each sale deed thoi'e was a statement 
that the vendor had left with the pur- 
chaser Es. 9,818, half of Rs. 19,636 due 


under the said mortgage for payment by the 
purchasers ntespoiidenis) to the Appellant. 

On the 28th August 1913 the .Plaintiff 
(Appellant) instituted the present suit 
seeking the usual decree for sale of the 
mortgaged ju’operty and realization of any 
deliciency from the Defendants. 

TJie trial eliiclge passed a dec?*ee on the 
29th March 1915 for sale of the mortgaged 
property and for the recovery of the balance 
of the decretal money, if any, and costs 
from the llespondcnls personally. 

On appeal the High (’ourt at Patna 
set aside the decree of the Subordinate 
Judge so far as it made the Respondents 
personally liable and dismissed the suit as 
against them with costs. 

Prom this decree the Appellant appi^aled 
to HisS Majesty in Council. . i 

J/r. DrUnnjthrr, K. C., (with hiin IL 
Dube) for the Appellant. — Urged that the 
decree of tlic Subordinate Judge was right 
and that the Respondents had become per- 
sonally liable for the mortgage money. 

Mr. K. B, Raikes for the Respondents. 
— ^Relied on the principle decided by tlte 
Privy Council in Jamna Das v. Pandit 
Ram Autar Pande (1). 

Their Lordships’ Judgment was deli- 
vered by • 

Lord Atkinson. — Their Lordships have 
considered this case, and they think it is 
clear that no personal liability was incurred 
by the purchasers of the e(piity of redemp- 
tion, who, their Ijordsbips understand, are 
Defendants Nos. 2 to 11 of whom only five 
are Respondents here. Their Lordships 
therefore think that the decree of the High 
Court was right and that the point made 
by the Appellant fails. 

The decree of the High Cohrt, which 
is in general terms will, •however, be 
amended bo as to make its intention clear. 

!U L. H 3W T. A. 8. c. 16 O W N. «7 

llMil). 


Nanku Prasad 
S iNGB, Appellant, 
V. 

Kamta Prasad 
Singh and ors., 
Respondents. 
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So much of the decree of the Court of the 
Subordinate Judge as relates to the sale 
will stand, but it will be modified lo 
Ihe extent of declaring that the purchasers 
of the equity of redemption are under no 
personal liability to the Plaintiffs. 

As to the costs, their Lordships think 
that the decree ia the Subordinate Judge’s 
Court should be modified and that the De- 
fendants Nos. 2 to 11 and the Plaintiffs 
should bear their own costs in that Court. 
The Appellant must pay the costs of this 
appeal. 

Their Lordships will humbly afiviso His 
Majesty accordingly. 

Solicitor : Mr. Hcnrn ibi'. L. Polak for 
the 'Appellant. 

Solicitors : Messrs. Watkins <6 Hunter 
for the Bespondents. 

G. D. M. 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 
Suit No. 1120 of 1919. 

Prohotho Nath 

0. G. Ghobk, J. Mullioe 

1921, V. 

25, July. Prodthno Kumab 

Mullicb. 

Indian Contract Act (IX of 1873), sec. 163— 
Son’* liobiliti/ for jeweUtry depotited with father — 
The ton as an invduntarp bailee, whether comet 
within the category of a depository — Limitation Act 
(IX of 1908), Art, JO or IJJ, which apjdiet in a 
suit for recovery from, son of jewellery depotited 
with hit deceased father — Wrongful or unlawful 
potsettion of the loti, if attracts operation of Art. 
49 — Statement in a Will, how far evidence. 

All actions for the recovery of a deposit 
of moveable property arc, by the express 
words of Art. 146 comprised within it and 
no exception is made as regards deposits 
where demand and refusal make the con- 
tinuance of 'possession unlawful. 

The fact of the possession by the de- 
pository after demand becoming wrong- 
ful docs not make .irt. 49 applicable. 


Ganginani V. G.ATUIP.AT1 (-2) followed. 

Bank ok Nkw South Wales v. 
O’Connor (9) distinguisJied. 

Notwithstanding the provisions of sec. 
162 of the Indian Contract Act, (which is 
not an exhaustive Code.) the relation of 
depositor and depository does not cca.se 
on the latter's death. The relation of the 
depositor and depository is that of a rolun- 
tary bailor and voluntary bailee and when 
the latter dies his successor becomes and 
remains an inroluntary bailee so long as 
the article is not returned to the true 
owner. For the purpose of the Limita- 
tion Act, involuntary bailees can be des- 
cribed as depositories, 

Administbatob-Gbnkral of Bengal v. 
Ebisto Kamini (1), Nabmadabai V. Bha- 
vani Sh.ank.ar (3), Gobtnd Prosad v. 
Patna Munich^ality (4), Bam Krishna v. 

pAN.AYA (5), GOPALASWAHV t>. SuBH.AMANI.AB 
(6). B.ALKBrSHNAOr r. N'.vr.ay.anasw.ami 
$1) and Gangabai v. Nabin (8) referred ic. 

The statement in a Will cannot be used 
as evidence for the purpose of showing that 
the facts therein mentioned arc true, but 
it can be looked at for the purpose of find- 
ing out whether it is consistent with the 
assertions made from time to time by the 
testatrix in her life-time. 

The facts will fully appear from the 
judgment. 

. Sir .4. Chaudhuri, and Messrs. B. L. 
Mitter, D. N. Basu and B. N. Ghosh tor 
the Plaintiff. 

Mr. H. D'. Bose for the Defendant. 

1 ) I. L. B. 31 Cal. 619 (1904). 

.21 I. L. B. 38 Mad. 66 (1909). 

t») 1. L. B. 26 Bom. 430 (1003). 

(4) 6 O. L. 3. S3R (1907). 

i6) 9 Mad. U J. 61 (1899). 

tfl) I, L. B. 35 Mad. 636 (1911), 

(7) I. L. B. 37 Mad. 176 (1919.<. 

(5) 23 C. L. J. 145 (l'bl6). 

19) L. B. 14 A. C. 273 (1989), 
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Promotho Nath Mullick r. Prodymno 

The Judgment of the Court was as 
follows : — 

In this suit the Plaiiitifl* prays 
for an order that the Defeiulaut 
Prodymno Kumar Mullick may be directed 
to make over to him a certain ornament, 
being a nathy or nose ring, or in lieu there- 
of may be directed to pay a sum of 
Bs. 26,000 being the value, according to 
the Plaintiff, of the said ornament. 

The following genealogical table will ex- 
plain the relationship of the parties here- 
in t—i 

Jadulal Mullick 

I = Saras wati Uassj 

I 'I 

Au'ath Promotho MunmotLo 

I s^Kumudkumari 

I ro ymno 

The PlaintifE is the executor of the la«t 
Will and testament of his mother Srimati 
Saraswati Dassi who died on the 16th April 
1916. She made her«WiU on the 9lh May 
19J.3. Besides the Plaintiff, as will be 
seen on reference to tho genealogical table 
set out above, Saraswati Dassi had two 
other soi\p, Aiia tl) IS all i, who died oii 
the 28th June 1900 leaving him surviving 
the Defendant as his only sou (the latlei 
having been bom on the 20th ]November 
1893), and Monmotho Nath vvho is still 
alive and who has given evidence in this 
case. > 

Saraswati Dassi's husband, Jadulal 
Mullick, died on 5th February 1894. The 
Plaintiff alleges that on the death of Jadu- 
lal, there was a partition of the proper-ties 
left by him amongst his three sons and 
that some time in the year 1899 when the 
partition had been effected, but before the 
sons had eeparated from each other and 
had commenced to live separately, Saras- 
.wati Dassi deposited with her eldest son 
Auath a luith or nosering consisting of two 
pearle, one pearl pendant, and a ruby, 
with a 'diamond suspender which belonged 
to hear absolutely as her Btridhan property. 


Komar MooiiTOK. 

The date of the deposit according to Plain- 
tiff is fixed in thie manner. The Plaintiff 
states that during the pujas of 1899 lie 
went to Kashmir and his elder brother 
Anath went to Almorab. After the pujas 
were over, they returned to Calcutta aul 
on one occasion when they were seated in 
the old family dwelling-house of Jadulal 
Mullick, Auath, “the eldest sou, who had 
been complaining that his mother was 
giving away all her oruameute to her 
daughters and was not keeping any 
ornaments for the wives of her sons 
brought up the subject again, and 
upon that Saraswati said to Anath 
“ As you have always been bring- 
ing up this subject, here is this noth 
which you had belter liold in deposit for 
me.” Saraswati at that interview banded 
over the nath in question to Anath. It is 
alleged by the Plaintiff that upon the death 
of Anath in June 1900 his widow Srimati 
Kumudkumari Dassi took possession of the 
said nose ring on behalf of lier infant son, 
the Defendant. It may be noted, in pass- 
ing, that the Plaintiff had left the family 
dwelling-house in May 1899 and was stay- 
ing in a house in Beadou Stredl and did 
not return to the family dwelling-honso till 
the 28th June 1900, that being the date of 
the death of Anath. The Blaiutiff alleges 
further that the Defendant who attained 
his majority in 1914 has since then been 
and is still in possession of the said nose 
ring and that although lie lias demanded 
from the Defendant the return of the said 
nose ring the Defendant has failed and 
neglected to comply with the Plamtiff’s 
request. The Plaintiff obtained grant of 
the probate of the Will of bis mother on 
1st May 1919 but before that date he had 
addressed a formal letter of demand to the 
Defendant for the setum of the nose ring 
in question, which demand was followed 
on 23rd April 1919 by the institution of the 
preBeniiiii& ; 
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The Defeadant in his written etatemenl 
denies the allegation that liis grandmother 
Saraswati deposited with his father the 
nose ring in question. He slates on in- 
formation that on the occasion of his 
aytvaprusau ceremony, which took j)lace 
sometime in May 1894, Saraswati made a 
gift of a nose ring of the value of Es. 5,000 
or thereabouts to his mother and that 
thereupon the nose ring became the ab- 
solute property of his mother. He further 
states that after the death of his father, 
disputes and differences arose between his 
mother and his grand-mother and in con- 
se(juence thereof liis grand-mother wrong- 
fully demanded of his mother the return of 
the said nose ring, which demand was re- 
fused by his mother on the ground that 
the nose ring liad become her absolute pro- 
perty by reason of the gift mentioned 
above. The Defendant also states that 
the Plaintiff’s present action is banetl by 
the statute of limitation. 

On these pleadings ihe rulluwing issues 
were settled between the parties : 

(1) Was there a deposit of the naUi as 
alleged in para. 13 of the jdaint? 

(2) Was there a demand for the return 
of tlie said nath, and if so, was there a re- 
fusal to return it ? 

(8) Is the [?uit barred by limitation? 

(4) What is the value of the said nose 
ring?. 

(6) Does the plaint disclose a cause of 
action against the Defendant? 

Before T deal with the evidence in this 
case it may be stated at Ibis stage that 
the Defendant has produced before me tw o 
nose rings (Exbts. *2 and Ji), hixbt. 2 
being alleged by him to he the nose 
ring which had been given by his grand- 
mother to his' mother on the occasion re- 
ferred to above, and |i3xbt. 3 being a Jiose 
ring which his mother had apart from 
Exbt. 2. The Plaintiff after inspection 
of the nose ring (Exbt. 2) maiutg-ined that 


the nose ring which was deposited by his 
mother with Anath was not the same 
as Exbt. 2 produced by I lie IVfendant. 
The Plaintiff' lays no claim to the nose 
ring (Exbt. 3). 

In his evidence, the Plaintiff' stated that 
his mother, who had valuable or- 
naments of hoi’ own, made from time to 
time gifts of some of those ornaments to 
her daughters and also to the wives of 
himself and his tw’o brothers. Saraswati 
Dassi had a nose j’ing which she con- 
sidered to l)c the most valuable of her or- 
naments. As mentioned above, the eldest 
son Anath A\'a*s apprehensive that this nose 
ring might be given away by Saraswati 
to her youngest daughter oi* to some one 
not belonging to Anath's hianch of the 
family and he used to request Saraswati 
from tinu^ to time not to give away the 
nose ring in question to any body without 
his knowdedge. The Plaintiff: relates an 
incident which took place after the pujas 
of 1899 when, at an interview at which be- 
sides Saraswati, the peu’sons present wTre 
the Plaintiff and Anath, Anath having 
renew^ed one of his usual requests about the 
nose ring, Saraswati felt annoyed and 
brouglit out the nose ring and handed it 
to Anath to be kept by liim as deposit on 
account of Saraswati. The Plaintiff 
•'dates that after the death of Anath wHiclT 
took place on 28th June 1900 he removed 
fi’oiri his Beadon Street residence to the 
old family dwelling-house in Pathuria- 
gliala Street. Sometime thereafter Saras- 
'.vati en(juired of Anath's widow abput 
the nose ring whereupon the latter stated 
tliat she had Ihe nose ring in her possession. 
After that , she brought it out and showed 
It lo Saraswati. The Plaintiff stated that 
this incident look place in his presence in 
the Pathuriaghata house. The Plain- 
tiff further alleged that Sarasw^ati 
made 'demands from time to tipae for the 
return of the nose ring, but Anath’s w idmjv* 
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put her off on the pretext that inasmuch 
as her son, the Defcndaut, wae still an 
infant she could not part \\ ith the hose ring 
till her son attained majority. The con- 
versations between Saraswati and Anath's 
widow just referred to. according to the 
Plaintiff , took place in the latter’s presence. 
The Plaintiff stayed in the old family 
dwelling-house from 28th June 1900 to 4th 
February 1911 when he removed to his 
present residence in Cornwallis Street. 
The Plaintiff stated lhat'during this inter- 
val he saw the nose ring in tlie custody of 
the Defendant. One incident is referred 
to by the Plaintiff in some detail. He 
states that on one occasion during the 
rainy reason it became ne(‘cssary to clean 
the pearls jiendant to the nose ring. The 
nose ring in question had been locked up 
in a safe which it was difficult to open. 
The Defendant’s services were reouisi- 
lioned and he succeeded in opening the 
safe and the Plainliff found that the nose 
ring with the peails, the ruby, and the 
diamond suspendej-, wys kept intact within 
the iron safe which had been opened by the 
Defendant. The Plaintiff s])eaks to the 
fact that his mother felt considerably 
annoyed owing to the refusal on the part 
of the Defendant’s mother and on the pjart 
of the Defendant to return the nose ring 
in question and that in consequence of 
this irritation and annoyance she removed 
shortly after the 4th I^^ebruary 1911 to the 
Plaintiff’s new residence in Cornwallis 
Street. She remained there continuously 
from that time till her death except that 
on festive occasions, etc., she used to visit 
her grand-child and her son Monmotho in 
the old Pathuriaghata house. The Plain- 
tiff states that on one occasion a friend of 
the family, Eai Chandi Charan Chatterjee 
Bahadur, who had been invited to a cere- 
mony at the Pathuriaghata house, came to 
the Plaintiff’s residence and interviewed 
his mother. The occasion for the inter- 


view was that this gentleman had made 
enquiries during his visit to the Pathufia- 
ghata house about the cause of the absence 
of Srirnati Saraswati therefrom and had 
been informed that inasmuch as her or- 
naments were being detained by the De- 
fendant she was annoyed with the Defend- 
ant and for that, reason would not come 
to the Pathuriaghata house. At the in- 
terview between Eai Chandi Charan 
Chatterjee and the Plaintiff’s mother, it is 
stated that she complained about the de- 
tention of the nose ring, the subject-matter 
of the ])resent suit, and thereupon Eai 
Chandi Charan Chatterjee offered to 
mediate and bring about a settlement of 
the matters in dispute between Saraswati 
Dassi, and ihe Defendant, and his mother. 
This, according to the Plaintiff, took place 
sometime in 1912. Tn 1915 the Plaintiff 
states that there was some talk of settle- 
ment between the Defendant and his 
mother on the one hand and Saraswati on 
the othe]*, but apparently nothing came 
out of the negotiations. As I have said, 
Saraswati made her Will on Otli May 
1913, and in cl. 1 of the Will she stated as 
follows : — 

V/hatever jewelleries and cash money 
given })y my husband Alahasoy I had, or 
Avhatever money has since accumulated, a 
large' purl ion thereout has ))een expended 
and I have from time to time given to my 
sons and daughters valuable jewelleries, 
etc. Moreover there are jewelleries of 
Es. 7,600 in cash as per Schedule given 
beloA\' in deposit with my youngest son 
.and 1 liave kept in deposit with my eldesE 
son one peai l nose ring with pendant of the 
value of aFout .Es. 25,000. Now my 
youngest son and the heirs of my eldest 
son are not willing to return to me the 
said jewelleries or the money and have 
been treating me badly in various w^ays.” 

The Plaintiff denies that the Defend- 
ant’s annaprasan ceremony took place 
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in May 1894 a-s alleged in the written 
statement and be maintains that the real 
(innapranaii ceremony of the Defendant 
took place in 1898 and was celebrated in 
Tarakeesnr when the Defendant was about 
fire years old. As regards the value of 
the nose ring the Plaintiff states that in 
the life-time of his father Jadulal, i.e., in 
1893 th‘e nofle ring had been valued by the 
late Bai Bahadur Badridas Mukim at 
Ba. 25,000. It was again valued in 1907 
when it was in the custody of Anath’s 
widow. The occasion of the lafit valua- 
tion, according to the Plaintiff, is this : 
“ Afy elder brother’s widow asked me 
to value some of her ornaments, that is to 
say, Prodymno’s ornaments, because the 
market was going up, and she was think- 
ing what the valuation might bo. The 
valuers were Arjun Thakur, a jeweller, who 
used to call at the Pathuriaghala house, 
and one Johuri Pande, and the valuation 
wjis at fortv five to fifty thousand rupees.*’ 
Eai Badridas and !Arjun Thakur are said 
to be dead, and the whereabouts oC dohuri 
Pande are now unknown. 

In cross-examination the Plaintiff ad- 
mitted that neither he nor his mother had 
any documentary evidence showing 
that riie nose ring in question had 
been deposited with Anath as alleged by 
the Plaintiff. He admitted also that 
between the time when the Defendant at- 
tained majority an'd the ‘date when Saras- 
wati died, the latter had not made any 
demands of the Defendant for the return 
of the nose ring in question. His atten- 
tion was drawn to certain entries in the* 
account books of the family, and although 
h^ was unwilling to admit at first that the 
books which had been produced by Mon- 
motho Nath Mullick on subpoena were the 
account books of the family, he admitted 
in the end that the account books showed 
that certain moneys had been spent in 
May 189? on account of the anuaptasan 


Kdmar Mulliok. 

ceremony of the Defendant. He main- 
tained, however, notwithstanding the en- 
tries to which his attention had been 
drawn, that the real annaprasan ceremony 
took place in 1898 as stated by him in ex- 
amination-in-chief. He detailed the cir- 
cumstances under which he saw the nose 
ring in the custody of the Defendant in 
1911 and in support of his contention that 
th<; annaprasan ceremony of the Defend- 
ant could not have taken place in May 
1594 as alleged by the Defendant he called 
his priest Rishikesh Haidar as a witness in 
this case. 

Rishikesh stated that the Defendant’s 
grand-father Jadulal having died in Peb- 
riiary 1894, the period of mourning called 

Kal A sauch * ’ had not expired in May 
1894 and therefore the annaprasan cere- 
mony of the Defendant in May 1894 was 
an impossibility. Rishikesh stated that 
his father Shibehflnclra Haidar was tho 
lamily priest of the late Jadulal Mullick 
and his family. The eldest son of Bhib- 
chandra was Upendra Nath who gave evi- 
dence on the side of the Defendant. 
Risliikesh’s point was that after the death 
of his ffither and as a matter of fact during 
the life-time of hie father it was he and 
not Upendra who used to assist in the 
performance of religious ceremonies in tho 
house of Jadulal and hie family. Rishi- 
kesh etaiccl that he went to Tarakessnr 
with a family party in 1898 and assisted in 
.the performance of the annaprasan of the 
Defendant at Tarakessur. 

The next witness was Rai Chandi 
Charan Chatterjee Bahadur. He stated, 
as has already been indicated, that on one 
occasion in 1912 he had an interview with 
the Plaintiff’s mother at the house of the 
Plaintiff. I need not repeat here the oc- 
casion for that interview but it is suffi- 
cient to state that according to Rai Chandi 
Charan Chatterjee he tried Ao persuade 
Saraswati Dassi to go back to the family 



777 


Voc. XXVI.] THE CALCUTTA WEEKLY NOTES. 

pROMOTHo Nath Mullick v. Prodymno Kumar MuIiLick. 


dwelling-hoiise. Saraswati would not go 
back unless and until her ornaments had 
been returned to her and these ornaments 
included the nose ring mentioned above. 
The witness stated that upon hearing 
what Saraswati had stated about the nose 
ring, he reported the substance of the 
conversation to the Defendant when the 
latter stated to him that he (the Defend- 
ant) did not know anything about the 
matter pereonally; all he knew was that 
he had heard that his father (Anath) 
left the nath in a box and bis mother did 
not know to whom it belonged. This con- 
cludes tlie evidence on behalf of the Plain- 
tiff. 

The Defendant in his evidence stated 
that he attained his majority in 1911 anc 
thereupon the estate of his father, both 
moveable and immoveable, was made over 
to him by his mother who had been ap- 
pointed his guardian by this Court. His 
father’s moveable estates as made over to 
him did not include the nose ring which 
the Defendant produced in Court, being 
Exbt. 2. He had seen the nose ring in 
the custody of his mother and at the time 
when he was required to file his written 
statement in this case he made enquifies 
of his mother. The result of the enquiry 
is stated by the Defendant in his written 
statement. He stated that he ha^ un- 
fortunately been deprived of the evidence 
of his mother as she suddenly died on 19th 
March 1921. He had no personal know- 
ledge of the circumstances under which the 
n^th came in the possession of his mother 
but since he was 16 or 16 years old, he 
came to know that there was a dispute 
about this nose ring between his mother 
and his grand-mother. The grand-mother 
was claiming the 'nath as her own and his 
mother was contending that the grand- 
mother was not entitled to a return of the 
nath because the grand-mother hnd made 
a present of the natk to his mother. The 


Defendant was cross-examined at some 
length bv Sir Ashutosh Chaudhuri as to 
why the evidence of his mother had not 
been taken on commission although the 
suit had been in the prospective list for a 
considerable period before the 19th March 
1921. The Defendant gave what to my 
mind was a sufficient explanation as to 
why the evidence of hris mother had not 
been taken on commission. 

The Defendant called as his next wit- 
ness Upendra Nath Haidar, the elder 
brother of Bishikesh Haidar. Upendra 
stated that his father Shibchandra used 
to officiate as priest in the house of Jadiilal 
Mullick. On occasions when Shibeban- 
dra was absent and after Shibchandra's 
death Upendra used to officiate as priest, 
lie said that Defendant's annaprasan 
ceremony took place at No. 7, Prosonno 
Knmar Tagore street, wliieh, I understand, 
is the same house which is known as the 
Pathnriaghata house. The Defendant 
was then six months old and at the time 
of the annaprasan ceremony a nath was 
given by the Defendant’s grand-mother 
to the Defendant’s mother. This inci- 
dent, according to Upendra, took place in 
his presence and in the presence of the 
PlaintifP and of Monmotho Nath Mullick. 
He further stated that af the tipje when 
the partition proceedings were going on, 
the. Defendant’s grand-mother had asked, 
him to speak to Babn Gopimohun Mullick 
the father-in-law of Anath, in order 
that the father might speak in his 
turn to Anath ’s widow and induce 
her to return the nose ring in 
question. Upendra Spoke to Gopi- 
mohim Mullick at a sitting held by the 
Commissioner of partition and in the pre- 
sence of the Commissioner. Gopimohun 
thereupon, it is alleged, went away to make 
enquiry about the nose ring of his 
daughter, t\e., Anath ’s widow. He re- 
turned and stated to Upendra that bis 
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daughter fAnath’s widow) claimed ihe 
nose ring in question as a gift by the grand- 
Tiiodier fSaraswati) to her and would not 
on any account part with it. This message 
was subsequently communicated by TJpen- 
dra to Saraswati. In cross-examination, 
he stated that it was customary on the oc- 
casion of an annaprasan ceremony that pre- 
sents should be given to the mother of the 
child whose annaprasan was being celebra- 
ted. 

On the day the Defendant was examined 
before me, the maternal grand-father of the 
Defendant Babu Gopimohun Mullick was 
in attendance in the Court house. Just 
as he was about to be called into the wit- 
ness Hoix, he met with an unfortunate ac- 
cident in the corridor of the Court house 
and died. The further hearing of the 
case had to be adjourned on account of 
this incident and after an interval 
of several clays, the hearing was resumed, 
when the Defendant called as his last wit- 
ness his uncle Monmotha Nath Mullick. 

The latter stated that the nose ring, 
the subject-matter of the present litigation 
had not been given to the Defendant’s 
mother in his presence. It will be re- 
membered that Upendra had stated defi- 
nitely in his evidence that ^he nose ring had 
been p^^esented to the Defendant's mother 
in the presence of the Plaintiff, Monmotho 
and himself. Monmotho stated that 
during the life-time of Anath he had not 
heard anything about the deposit of a nath 
by Saraswati with Anath ; but subsequently 
he came to know that his mother Saraswati 
claimed the return of the nath on the 
ground that she had deposited the same 
wdth Anath. The witness corroborated 
what had already been stated by Upendra 
about Gopimohun Mullick being asked to 
plead with his daughter (Anath’s widow) 
for the return of the nath to Saraswati. 

In this state of the evidence, it has been 
contended by Mr. H. D. Bose, who ap- 


peared for the Defendant, that the Plain- 
tiff’s claim is barred by the law of limita- 
tion. His contention, shortly stated, was 
that on the Plaintiff’s allegation there was 
a deposit by Saraswati of the nose ring 
with Anath; that Anath having died on 
the 28th June 1900 demands were made by 
Saraswati for the return of the nose ring ; 
that on Anath’s widow having refused to 
return the nose ring, the possession of the 
nose ring in the hands of the Anath’s widow 
became wrongful; that the Defendant 
having attained his majority in 1914 ob- 
tained possession of the nose ring, and re- 
fused to return the nose ring and therefore 
continued to be in wrongful possession of 
the i]()L=e ring and tha»t in the circum- 
stances, Article 145 of the Limitation Act 
had no application, ancl that the proper 
article to be applied to the facts of 
this case was Art. 49 of the Limitation Act. 
Ho referred me to Jho cases : Administra- 
General of Bengal v. Kristo Kamini (1), 
Ganginani Kondiah v. Gothipati Padda 
(2), Nannadabai v. Bhavani Shankar (8), 
Gohind Prosad v. Patna Municipality (4), 
Ram Krishna v. Panaya (5), Gopalswamy 
V. Subramaniar (6), Balkrishnaou v. 
Nhrayanaswami (7) and Gangabai 
Nabin Ghander (8) and argued that' 
a-s in none of these cases, sec, 162 
of < the Indian Contract Act was 
taken into consideration, the matter 
was res integrd and that I should hold 
that Art. 146 of the Limitati(Hi A.ct could 
not possibly apply to this case. I do not 
propose to discuss in detail the cases re- 
ferred to above, for, to my mind, the De- 
fendant’s contention is unsustainable 

(1» I. L. R. 31 C«l. 619 (1904). 

(2) T. L. R. 33 ATod. 66 (1909). 

(3) I. L. R. 26 Bom. 4^0 (1902) 

(41 6 C. L. J. 686 (1907). 

(6) 9Mad. L. f 51 (1899). 

(«» 1. b. R. SR Mad, 636 (1911). 

(7) I. li. R. 37 Mad. 176 (1912', 

(3) 28 C. li. J. 146 (MARK 
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Having regard to the express language of 
Art. 146. It is a special article ‘provided 
for application in cases where the depositor 
seeks to recover from the depository 
moveable property deposited and time 
runs from the date of the deposit. Art. 49 
is, on the other hand, a general article for 
the recovery of specific moveable property 
or for compensation for wrongfully taking 
or injuring or wrojigfully detaining the 
same and time runs from the date wlien 
the property is wrongfully taken or in- 
jured or when the detainer’s possession be- 
comes unlawful. For the reasons given 
■by Sir Arnold White, C. J., in the case 
Ganifiiumi Kondiah v. (.ioihipali PaJda 
(*2), T am of opinion that the fact of tlic 
possession by the depository after demand 
being wrongful docs not make Art. 19 ap- 
plicable. All actions for the recDNerv of 
a deposit of moveable proi)erty are, by the 
e.xpress words of Art. 115, coinj)rise(l with- 
in it and no exception is made as regards 
deposits where demand and.relusal make 
the continuance of possession unlawful. 
/In passing, it may be observed that there 
is a reference to Art. 162 of the Contr^ict 
Act in the case in Ganginani Kondiah v. 
Gothipati Padda (2) at p. GO). The con- 
siderations arising from what obtains in 
England by reference to the case 
Bank of Now South Wales v. 
O'Connor (9) are entirely out of place 
whei'e you liaVe a special article such 
as !Art. 146. It is said however that as 
soon as Anath died, the relation of 
depositor and depository ceased and 
the person who obtained possession 
of the subject-matter of the deposit 
after Anatb’s 'death did not become the 
depository thereof and tliat therefore the 
Defendant is not a depository within the 
meaning of Art. 115 of the Limitation 
Act. There is a 'clear answer to ibis. As 

(2) I. L. R. as Mad. 56 at p. 60 (1909). 

(8} L. E. U A. Ok 273 (1889). 


pointed out by Lord Macnaghten , the 
Indian Contract Act is not an exhaustive 
Code. Therefore it cannot be said that 
what is stated therein with reference to 
the question of bailments is exhaustive. 
Bailments, it is well known, arc of two 
kinds, voluntary and • involuntary. As- 
suming the Plaintiff’s story to be true, so 
long as Anath was alive, the relationship 
was that of a voluntary bailor and a volun- 
tary bailee. When Anath died and the 
subject-matier of depo.sit i)assed into the 
liands of liis widow, the latter became an 
involuntarv bailee. As long as tlie article 
was not returned to the true ownej- and it 
remained in possession of Anath *s widow 
she remained an involuntary bailee I here- 
of. The Indiaii Contract Act contains no 
definition of deposit ; but there can be no 
doubt that it is one of the species of bail- 
ments dealt with in Chap. IX of the Act. 
For the purpose of the Limitation Act, I 
think involuntary bailees can be described 
as depositories. In this view also. Art. 
146 would come into play. On these 
grounds-, 1 am of opinion that the suit is 
not barred by the law of limitation. 

It is common groiuid that this nose ring 
was siridhan property of Srimati Saraswati 
Dassi. The executor of Sarasw^ati Dassi 
would therefore, primd facie, bo entitled ^ 
to the possession of the nose ring un- 
less he is unable to make out the case of 
deposit with which he has come to Court 
or unless bis title as executor is defeated 
by a paramount title in the Defendant. 

Now before I examine the truth or 
otherwise of the Plaintiflf’s story of deposit 
I desii'c to advert for a second to the case 
set up by the Defendant. Now the De- 
fendant’s story about this nose ring having 
Been j^ven by the Defefidanit’s grand- 
mother to bia mother rests on the evidence 
of Upendra alone. The Defendant has no 
personal knowledge about the matter as 
indeed under tb/s (ju'cumslanccs he could 
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not be expected to have any. Hia uncle, 
Monmotbo Nath Mullick, has stated in 
definite and unambiguous language, that 
he was not present at the time when, it 
is alleged, the nose ring was given by Sri- 
mati Saraswati Dassi to Anath Nath’s 
widow. Therefore, as I have said, the 
evidence so far as the question of gift is 
concerned, rests on Upendra’e testimony. 
Having given to the matter my fullest con- 
sideration, 1 am unable to act on Upen- 
dra’s evidence, because I do not consider 
tlie same to be satisfactory. The Plain- 
tiff, however, is not entitled to judgment 
even if the Defendant faile to make out 
the case of gift alleged in his written state- 
ment. Now Mr. Bose has criticised the 
evidence of the Plaintiff at great length 
and lie has pointed out that it is certainly 
very lemarkable that the Plaintiff should 
have been present on the three material 
occasions when the matter of the nose ring 
in question was discussed. As regards the 
first occasion, Mr. Bose points out, that 
the Plaintiff had left the family dwelling- 
house on the 16th May 1899 and did not 
return to the family dwelling-house till the 
28th June 1900, It is therefore very re- 
markable, argues Mr. Bose, that the Plain- 
tiff should have been present at the 
Pathuriaghata dwelling-house after the 
pujas of 1899 when there was a discus- 
sion about, the nose ring between Anath 
Nath and Srimati Saraswati Dassi and 
when Srimati Saraswati Dassi made over 
the nose ring to Anath to be kept by him as 
a deposit. the second place, Mr. Bose 
points out that it is also remarkable that 
when after the death of Anath Nath 
Mullick the Plaintiff had returned to the 
family dwelling-house he should have been 
present at an interview between Saraswati 
Dassi and Anath Nath’s widow when the 
question of the nose ring was under dis- 
cussion. In the third place, Mr. Bose 
points put that it is remarkable th^t the 


Komar Moluck. 

Plaintiff should have been present when 
the iron safe in which the nose ring in 
question had been kept w'as opened bv the 
Defendant. Now, having seen the Plain- 
tiff in the box, I am unable to say that he 
is an untruthful witness. I ought to add 
that in my opinion the circumstances of the 
three occasions referred to above are not 
such as to lead to the necessary conclusion 
that the Plaintiff has deposed falsely. On 
the question of deposit, there is the Plain- 
tiff’s evidence which I have reviewed at 
length. The second point is this, it is 
cleip that at any rate, after the death of 
Anath Mullick, Srimati Sai'aswati Dassi 
made consistent demands for the yeturn 
of the nose ring. This is borne out by the 
evidence of Monmotho Nath Mullick. 
Thirdly^ there is the statement in the Will 
of Srimati Saraswati Dassi. That state- 
ment cannot be used as evidence on be- 
half of the Plaintiff for the purpose of 
showing that the facts therein mentioned 
are true but it can be looked at for the 
purpose of finding out whether it is con- 
sistent with the assertions made from time 
te time by Srimati Saraswati Dassi in 
her life-time. I am not unmindful of the 
fact that the evidence of valuation as de- 
po,sed to by the Plaintiff is such that it is 
impossible to place any reliance thereon- 
But the conclusion which I draw from the 
evidenco taken as a whole is this that eo 
long as Saraswati Dassi was alive, she had 
always made demands for the return of 
the nose ring. As against that, there ie 
the fact that whenever demands were 
made, Anath Nath’s widow always asser- 
ted that the nath in question had been 
given to her as a gift and had not been 
deposited with Anath Nath Mullick. 
Contrasting the evidence on behalf of the 
Plaintiff with that on behalf of the De- 
fendant I have come to the conclusion that 
on the question of deposit 1 have no other 
alternative but to accept as substantially 
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true the Plaintiff’s account. The Plain' 
tiff, it is true, did not admit that Exbt. ~ 
was the nose ring which had been deposi- 
ted by Srimati Saraswati Dassi with Anatb 
Nath Mullick but Mr. !Mitter who ap- 
peared for the Plaintiff conceded that, in 
the absence of reliable evidence as to the 
valuation of the nose ring, I must accept 
the Defendant’s word as true that Exbt. 
il was the ring which belonged to Saraswati 
Dassi and which was in the custody of his 
mother. I accept the Defendant’s evidence 
and 1 find that Exbt« 2 was the nose ring 
which was with the Defendant’s mother. 
There will, therefore, be judgment In 
favour of the Plaintiff for the return of the 
nose ring (Exbt. 2) to him. With regard 
to the costs of this suit, I have given the 
matter my beet consideration. The De- 
fendant, I think, has very frankly stated 
tlie circumstances which came to his know- 
ledge in connection with the nose ring. 
He is in no way to blame for what has 
happened ; there has been great delay in 
this matter and I th’ink the Defendant 
ought not to be saddled in any Avay with the 
costs of this suit. Each party will pay his 
own costs. Exbt. 3 will be returned to 
tile Defendant. 

Mr. ti. K. Ghosh, Solicitor (of Messrs, 
ti. N. Basu it- Co.) for the Plaintiff. 

Mr. H. N. Dutt, Solicitor for the De- 
fendant. 

J. N. E. Suit decreed. 


.OlVIL APPELLATE JURISDICTION.] 
Afpbals from Appellate Decrees 
Noe. 2130, 2377 to 2379 of 1919. 
Mookerjee, J. Armada Prasad Ghose, 
Pamtom, j. Defendant No. 4, 

1921, Appellant, 

HearJ, 4 and v. 


5, August. Upemdra Nath Det 

Judgmenty Sabkar, Plaintiff, 

5, August. Bespondent. 

Civil I'roiiedurv Code (Aet V of 1908), Or, 


XXXII, /•. S - .{ppointment of certificated gmrdian 
as guardian «d litem R. suh-r. (3', Court’s 
poirer to appoint a guardian without his consent — 
Decree against a minor where his guardian was 
appointed without his consent, if binding upon him 
— Classes of guardians to whom sab-r. (3) applies — 
Guardians and Wards Act (VIII of 1800), sec. 10, 
sub-sec. (3)— Willingness of the guardian to act, 
essential — Sec. 09, applicabititg of. 

The generality of the language, 
used in Or. XXXII, r. 4, sub-r. 
(3), makes it clear that the Legislature has 
prescribed that no person who is competent 
to act as guardian of an infant, either 
under sub-r. (1) or under .sub-r. (2'), shall be 
appointed guardian for the suit without 
his consent. The willingness of the pro- 
posed guardian is essential even in cases 
of airpoiritmcnts of guardians under the 
Guardians and Wards Act as guardians 
ad litem. 

When a person has been appoin- 
ted guardian without his consent, the 
infant is not represented and a decree nhidc 
in a suit so constituted has no binding 
effect upon him. 

The provision as to the consent of the 
person proposed to be appointed guardian 
for the suit is mandatory and imperative. 

Khirajmall V. Diam (1), EAsmnAx- 
xBssA V. ^fAHAMiiAn (2) anff several other 
'eases referred to. 

Walia'i 0 . Bams . (I7) dislinguish<id. 

The fact that the guardian preferred an 
appeal cannot be taken as an index thaJb 
he consented to his appointment as 
guardian for the suit, when in fact he 
never appeared during the trial of the suit. 

SlfAKOOK V. Eaohunatha tl4) referred 
to. 


(1) L. R. 32 I. A. 23 : 8. c. 1. L. B. 32 Cal. 
293 i 9 C. W. M. 201 (1904). 

(2) L. B. 36 I. A. 168 ; 8. c. I. L. B. 80 All. 
672 ; 13 0. K. 1182 ; 10 0. L. J. 818 
(19001. 

(18) 18 Mad. L. T. 401 (1916). 

(16) L. R. 80 I. A. 182 : 8. c, I. L, B. 30 Cal. 
1021 ; 7 0. W. N. 774 (1008). 
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This was an appeal preferred on the 
10th November 1919 againet a decree of the 
Subordinate Judge of Hughly (Babn 
Krishna Kumar Sen), dated the 19th June 
,1919 affirming a decree of the Munsif of 
tliat j)lace (Moulvi Abdul Khaleque), dated 
19th June 1917. 

« 

TJie facts of tlie ca«e Mill fully appear 
from tbe judgment. 

Hahn Debcndra Nath Mandal for the 
Appellant. 

Babas Karunamoif Ghosc, Beinn Beha-rt 
Ghoso and Sarat Kumar Mitlcr for the 
Respondent. 

l^llO JlUGM^NT Ub’ THE COI RT Was flS 

follows : — 

This is an aj^peal by the fourth De- 
i’endant in a suit for recovery of possession 
of immoveable property on establishment 
of title. The Appellant was an infant at 
the date of the institution of the suit on 
the 5th ^Jay 19X0. An application was 
made on behalf of the Plaintiff that Hari 
Das Ghose who had been appointed 
guardian of his person and property under 
the Guardians and \\'ards Act, 1890 might 
be appointed his guardian for the suit. 
Thereupon notices moic issued upon the 
minor and the proposed guardian. The 
notices were in the form proscribeil in 
Appendix H to the Code of Civil Procc- 
dur6« and stated that if mthin the ))erio > 
prescribed an application w as not made to 
the Court for the appointment of the pro- 
posed guardian or some friend of his to 
act as guardian of the minor for the suit, 
the Court Mould proceed to appoint some 
other person to act as guardian ad liiem 
of the minor. On the 6th June 1916 it 
was reported to the Court that the notices 
had been duly served both upon the minor 
and his proposed guardian. There waB 
no appearance, hoMevor, on behalf of the 
proposed guardian ; yet the Court pro- 
ceeded to appoint him as guardian of the 


minor for the suit. At no stage of the 
suit, did the guardian appear and the re- 
sult was that the suit was decreed ex parte 
againet the infant described on the record 
as represented by the certificated guardian. 
Against this decree, the guardian on be- 
half of the infant preferred an appeal Iq 
the Subordinate J udge and contended that 
the 'decree could not stand as against 
ihe infant. This contention was overruled 
and the appeal M-as dismissed. Since the 
date of the decree of the Subordinate 
Judge, the infant •has attained majority 
and the present appeal hae been preferred 
bv him in his omui right. His conten- 
tion is that the decree made by the pri- 
uaiy Court is void and inoperative as 
against him and should be set aside Mutli 
direction to that Court to le-try the 
suit so faj‘ as he is concerned. This posi- 
^ion has been cxintroverted on behalf of 
the Respondent. The decision of the 
question raised l)efore us is not free from 
difficulty and depends upon the true con- 
struction of the provisions of Or. 3t2 of the 
Code of Civil Procedure. 

Or. 32, r. 3 (if) piovides that Mhere 
the Defendant is a minor, the Court on 
being satisfied of the fact of his minority 
shall appoint a proper person to be guar- 
dian fori the suit for such minor. This 
makes it obligatory on the Court to ap- 
point a proper person to be guardian of 
the minor Defendant for the suit. The 
Rule then prescribes the jirocedure 
to be followed for the purpose of 
such appointment. No order shall 
be made on any application under 
this Rule except upon notice to the 
minor and to any guardian of the miuEpr 
appointed or dedare'd by an authority 
competent on that behalf, and 'Mhere there 
is no such guardian, upon notice tb the 
fattier or other natural guardian of the 
minor, or, where there is no father ca* 
other natural guardian, to the person in 
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whose care the minor is, and after hearing 
any objection which may be urged on be- 
half of any person served with notice under 
this sub-rule. R. 4 next deals ^ith the 
question as to who may act as next friend 
or be ’appointed guardian for the suit. 
The persons who may s) act are divided 
into two classes. Sub-r. (1)' provides that 
any person who is of sound mind and has 
attained majority may act as next friend 
ol a minor or ae his guardian for the suit. 
Sub-r. (2) provides that where a minor has 
a guardian appointed or declared by com- 
petent authority, no poison other than such 
guardian shall act as tlie next friend of the 
minor or be appointed his guardian for 
the suit unless the (Vnirl oonsiders, for 
reasons to be recorded, that it is for the 
minor’s welfare that another person be 
permitted to act or be appointed as the 
case may be. Then follows sub-r. in 
the following i(U*m : •' No person, sliall, 

without his consent, he appointed ‘guar' 
(lian for the suit.” ’ The generality of the 
language used in sub-r. (3) makes it ab- 
undantly clear that the Pjegislature intend- 
ed this sub-rule to be applicable as well 
to cases under sub-r. (1) as under eiib-r. 
(2) ; in other words, the Legislature has 
prescribed that no person who is compe- 
tent to act as guardian of an infant either 
under sub-r. (1) or under sub-r. <2) shall 
be appointed guardian for the suit with- 
out his consent. It was argued on behalf 
of the Respondent in essemfe lhat 
this sub-rule is applicable only to 
cases of persons other than certifi- 
cated guardians. This result, it was 
contended, follows from the provisions 
of the Guardians and Wards Act, 1890, 
which defines, in secs. 10 and 27 the 
duties of a person appointed as guar- 
dian of the person and property of an 
infant. Sub-sec. (3) of sec. 10 provides 
tlfctS the application of a person to be ap- 
pdnted guardian of an infant must bo 


accompanied by a declaration of the will- 
ingness of the proposed guardian to act 
and the declaration must be signed by 
him and attested by at' least two witnesses. 
Sec. 27 provides that a guardian of the 
property of a ward is bound to deal with 
if as carefully as a man of ordinary 
prudence would deal with it, if it were 
his own, an3, subject to certain qualifi- 
cations, he may do all acts which are 
reasonable and proper for the realisation, 
protection or benefit of the property. 
The Respondent has urged tliat a guar- 
dian appointed under Ac't VITI of 1890 
is under an obligation to defend a suit 
inatitiiied against his ward ; and that con- 
sequently, the Court where Ihe suit has 
been instituted is entitled lo presume, 
if not as a matter of law, at any rate as 
a matter of fact, that he will consent to 
be appointed guardian for the suit. We 
are of opinion that this contention should 
not prevail. If this were the intentiqn 
of the Ijegislature sub-r. (3) of r. 4 might 
have been placed between sub-rr. (1) and 
(2) or might have been framed in different 
words. For instance, it might have pro- 
vided that no person, other than a certi- 
ficated guardian, shall, without his con- 
sent, Be appointed guardian for the suit. 

But. beyond this, a serious difficulty 
might arise, if the' Court which had seizin 
of the suit were held competent to appoint 
a certificated guardian as guardian for the 
suit even where he withheld his consent 
or expressly declined the ap}K>intment. A 
person appointed guardian for the suit in 
such circumstances, would, almost to a 
certainty neglect to look after the suit, 
and the interest of the minor would be 
placed in serious jeopardy. It may be 
conceded that a certificated guardian who 
takes up such an attitude may render him- 
self amenable to the disciplinary jurisdic- 
tion of the Court which appointed him 
as guardian. He may, indeed, be re- 
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thoved under sec. 39 for breach of duty 
or neglect of trust. But that clearly does 
not afford adequate protection to the in- 
fant' whose interests would be imperilled 
by the romissness of a person appointed, 
against his wishes, possibly in spite of 
))is protest, to act as guardian for the suit. 
We are reluctant to adopt a construction 
of r. 4 which may conceivably lend to so 
disastrous a result. Tn our opinion 
sub-r. (8) of r. 4 controls both sub-r. (1) 
and sub-r. (2) and places a material re- 
striction upon the power which the Court' 
may exercise thereunder. It is thus 
plain that, in the case before us, as the 
proposed guardian did not signify his con- 
sent, the Court should not, in contraven- 
tion of the express direction of sub-r. 3 of 
r. 4,, have appointed him as guardian for 
the suit. 

"What then, is the effect of an appoint- 
ment so made? It has been laid down 
}n a long series of decisions that when a 
person has been appointed guardian with- 
out his consent, the infant is not repre- 
sented and a decree mode in a suit so con- 
stituted has no binding effect upon him. 
Amongst the decisions of the Judicial 
Committee, reference may be made to 
Khirajmal v. Diam (1), Rashida nncssa v. 
Mohammad Ismail Khan (2) and Partab 
Singh v. Bhabuti Singh (8). Amongst the 
decisions of this Court, reference may be 
made to Dakhestoar Prosad Narain Singh 
V. Ruvat Martov f4), Narsingh Narayan v. 
Sheikh JaM Mistry (.5), Bal Kishan v. 
Topeswar (6), Dinobandhii Nandi ▼. 

(1) L. B. 82 I. A. 38 ! i. c. 1. L. B. 32 Cal. 

8S6t SO.'W. N.201 (19041. 

(2) li. B. 8S 1. A. les : ■. o. I. L. B. 30 All. 

972; ISO.ir. B. 1U2; 10 0. li. 7. 31S 

“ (19091 

(8) L. B. 40 I. A. 183: 8. c. I. L. B. 36 AH. 

487t 17 a W. H. 1166 (1913). 

(4) 1. 1.. B. 24 (M. 26 (1896). 

(6) 16 0. L. JT. 8 (1911). 

(6) 16 0. L. J. 448 (1911t 


Mashiida Khatun (7), Puma Chandra v. 
Bijoy Chand (8), Baneswar v. Tara Pada 
(9), Radhashyam v. Ranga Sundari (10) 
and Bareridra Nath Bose v. Aghore Nath 
Bose (11). A similar view^ was 
adopted by the Madras High Court 
in Chaudhuri Krishnayya v. Koripalli 
Raju (12) and Sharoof Sahib v. Tlaghu^ 
natha Sivaji (13), though a contrary view 
appears to have prevailed at one time in 
that Court as indicated by the judgment 
in Oodayanasamy Tevar v. Alagappa 
Chetty (14). Indeed, it is now well settled 
that the provision as to the consent of the 
person proposed to be appointed guardian 
for the suit is mandatory and imperative 
and this was emphasised by Patna High 
Court in Mohan Krishna v. Har Prosad 
(15). But the Respondent has urged 
that the present case falls within the 
principle of the decision of the Judicial 
Committee in Whliar v. Banke Bchari 
I’ershad Singh (16), which is clearly dis- 
tinguishable. As appears from the judg- 
ment of the. Judicial Committee in that 
caw, the mother who had been proposed 
for appointment as guardian of her minor 
son had entered appearance and acted 
throughout the trial of the suit. No trace, 
however, could he found on the record of 
a formal order for her appointment as 
guardian ad litem. The Judicial Com- 
mittee held in substance that the absence 
of a formal order of appointment as guar- 
dian is not fatal to the validity of the 
proceedings, where the proposed guardian^ 

(7> 16 U. h. J. 318 (1012). 

(S) 18 C. L. 3. 18 (1918). 

(0. 26 C. h. 3. 268 (1017). 

(10) 24 0. W. N. 641 (1920), 

(11) 25 0. W. N. 626 (1920). 

(12) 81 Ibd. L. 3. 30 (1916). 

(18) 18 U»d. U T. 401 11016). 

(14) 14 Had. Ij. 3. 842 (1908;. 

(16) 40 lad. Om. 2 (1917). 

(16) Ii. B. 80 1 . A. 182 : 8. c. J, L. B. 30 (lal, 
1021 ! 7 0. W,N. 774 (1908). 
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has in fact appeared and acted on behalf 
of the minor. In such a contingency, the 
absence of the formal order may well be 
treated as a curable inegularity. That 
this is the true effect of the decision of the 
Judicial Committee follows from the deci- 
sions in Janaki Das v. Mohabir (17), 
Pokhpal V. Chidder (18) and Asray 
Singh v. Sheo Naran Singh (19), 
and Keshwesarendra Sahi v. Ra^iee Deben- 
dra Bala Dasi (20). That principle has 
obviously no application to the circum- 
stances of this eaee ; nor can the provision 
of sec. 99, C. P. C. , be invoked successfully, 
because as pointed out in Barendra Nath 
Bose v. Aghore Nath Bose (11), when the 
Court proceeds to make a decree against 
an infant who is not properly represented 
by a guardian as contemplated by the 
Code of Civil Procedure, the Court 
aats without jurisdiction, inasmuch as a 
decree is made against a person who is in 
essence not before the Court. 

It has been finally urged that the fact 
that the proposed guardian had preferred 
an appeal to the Subordinate Judge may 
be taken as an index that he had consen- 
ted to his appointment as guardian for. the 
suit. We jire unable to give effect to this 
eontention. No doubt the proposed guar- 
dian preferred an appeal on behalf 
of the infant, but we have the equally im- 
portant fact that he never appeared during 
the trial of the suit and took no steps to 
lurotect the interest of the infant. The 
view we take is supported by the decision 
of the Madran High Coui’t in Sharoof v. 
Raghunatha (13). We hold accordingly 
that the decree made against the Appel- 
lant can not be maintained and must be 
vacated. 

(11) 26 0. W. N. 625 (1920). 

(13) 18 Mad. L. T. 401 (1916). 

(17) 22 Ind. Gas. 240 (1913). 

(181 9 All. L. J. 653 (1913). 

(10) 1 P. L. J. 673 (1916). 

(20) 4 P. L. J. 213 (1918); {1919] Pat. 121. 


Dey Sarkar. 

The result is that this appeal is allowed, 
the decrees of both the lower Courts set 
aside, only in so far as the Appellant is 
concerned, and the suit remitted to the 
Court of first instance to be retried against 
him. The Appellant is entitled to his 
costs in this Court from the Plaintiff Be- 
spondent. We make* no order as to his 
costs in the Courts below. 

It is conceded that this judgment will 
govern second Appellants Nos. 2377 to 
2879 of 1919; a decree will be drawn up 
in similar terms in each of those cases. 

y. N. R. Appeal allowed. 


PRIVY COUNCIL. 

[Appeal from Madras.] 

SuRiSBTTi But- 
chayya and anr., 
Appellants, 

V. 

Sri Rajah Partha- 

SARATHY ApPA RoW 

Bahadur Zamindar 
Garu and anr., 
Respondents. 

Madras Estates Act (I of 1908)— Object of the 
statute— Rights conferred by the statute on occupy- 
ing cultivators of raiyati lands, if can Ife claimed 
by middlemm who sub-let to occupying and culti- 
vating tenants ^Lease of Lanka lands for term — • 
Passing of this Act before expiration of lease — 
Lessee who sub-let lands to cultivating tenants if 
can claim permanent occupancy rights and compel 
landlord to grant patta— Izadars and farmers of 
rent if identical, and if nmy acquire occupancy 
right. 

The Appellants obtained from the Re- 
spondents a lease of certain Lanka lands 
for a period of three years at an annual 
rent. The lease contained various stipu- 
lations from which it want clear that the 
parties contemplated the cultivation of the 
land and the raising of crops upon it by 
raiyats and there was no clause forbidd- 

99 


Lord Atkinson. 
Lord Phillimore. 
Sib John Edge. 
1921, 

11, July. 
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ing sub-hiling. It was further stipulated 
that (il llir conclusion of the term the lands 
were lo be dealt with according to the 
pleasure of the Estate authorities without 
obtaining any release from the lessees. 
After obtaining the lease the Appellants 
did not cultivate the lands themselves but 
sub-leased them ta cultivating tenants. 
On the termination of the lease the Ap- 
pellants were served with a notice to quit. 
Tho Appellants , contending that inasmuch 
as they were cultivating the lands as raiyats 
when the Madras Estates Act of 1008 canto 
into operation the contract of tenancy was 
entirely superseded by that statute^ insti- 
iiited a suit againslt the licspondcnls 
for determination of a fair and equitable 
rent for the holding leased io them and for 
a decree directing the llespondcnts io 
grant to them a palla in proper terms: 

HoUl — That the object of the Madras 
Estates Act, 1908 was to improve the con- 
dition and confer new rights and privileges 
especially upon the occupying cultivators 
of ruiyati lands and it would be quite op- 
posed to its policy lo confer on middle- 
men who sub-let to occupying and cultivat- 
ing Icnants rights and privileges at all 
resembling those conferred on occupying 
culiivatcrrs and indeed would result in de- 
priving the latter class of the benefits in- 
*tcnded to be conferred upon them. 

The words “ iziitlar and farmer of rent '' 
in sub-sec. 7, sec. 6 are not symonynious. 
They denote two classes of persons. If 
izadars and farmers of rent are raiyats at 
alf they are, as appears from sec. non- 
occupying raiyats and cannot be converted 
into raiyats with a permanent right of 
occupancy. 

This was a fionsolidated appeal against 
two decrees, dated 14th April 1916, of the 
High Court of Judicature at Madras, 
affirming two decrees, dated 30th March 


1914, of the Court of the District Judge of 
Kistna at Masulipatam, wdiich affirmed two 
decrees, dated 25th April 1913, of the Coui*t 
of the Suits Deputy Collector, Kistna Dis- 
trict, Ellore, and made in Summary Suits 
No. 376 and No. 377 of J912. 

They arose out of two separate suits, 
wherein the parties as well as the subject- 
matter were differetit. There were, how- 
ever, two questions which were common to 
both appeals, viz. : (1) whethei’ the Plain- 
tiffs-Appellants in each were occupancy 
tenants within the meaning of that term 
in the jNIadra^ Estates Land Act, 1908 
(Madras Act I of 1908) ; and (2) whether 
the Plaintills-Appcllants having given up 
possession of the lands in their respective 
occupations w^ere entitled under sec. 55 of 
the said Act to a puttah,'* for Fasli 
1320, w-hich was the year after they had 
surrendered their rights, if any. There 
was also a further question in the first of 
the two appeals, viz,, whether the Plain- 
tiffs-Appellants could, under the circum- 
stances of the case, maintain their 
suit? 

The facts leading up to the present 
litigation may be briefly stated as fol- 
lows : — The land in respect of which the 
Plaintiffs-Appellants claimed permanent 
occupancy rights measured 110 odd acres 
and was described as /tt?i/ia-land (i.e.^ land 
formed as an island in the bed of a river). 
It was situate wdthin the Zemindari of 
Maddur. There was litigation in connec- 
tion with the right of succession to the 
Zamindari, and in 1908 it was under the 
management of a receiver appointed by 
the Court. The ijara of the land in suit 
was put up to auction sale early in 1908, 
when three persons, Butchayya and Ven- 
kataratnam (Plaintiffs-Appellants) and one 
Pediiswami, the husband of the second 
Respondent, became successful purchasers. 
Thereupon the receiver representing the 
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Maddur estate gave a joint and several 
ijara-paitah, dated the 31st March 1908, 
to the said three persons, who executed 
an ijara Mnchilka bearing tlie same date 
in favour of the receiver. In these docu- 
ments the /aR/vflf-lands were called ijara- 
lands, cists ijara-cists, rights created 
thereby ij(ira-r\ght& and the lankas wore de- 
scribed to have been given on ijara. The 
puttah and the Mnchilka were execuk'd 
for a period of three years. Faslis 1317, 
1318 and 1319. The -lessees cove- 
nanted not to transfer their -rights 
without the approval of the Zainindar. and 
as regards giving up possession at the end 
of the term they agreed as follows 

“ At the conclusion of the kTin. 

tlic (Mtate authorities may deal with the 
said laaka as they please without the 
necessity of relimphshmont on our part. 

“ At the conclusion of the term, 

/.c., though it (expires b^^ the iiOtli June 
of Fasli 1319, we will for convenience of 
transaction, give u|) the lanka without 
leaving any produce belonging to us in the 
said lanka bv the end of Mav of that 
Fasli.” 

Under the terms of the ijara-inittah 
the ^7n'/•a-lessees entered into possession, 
and for the entire term thereof they eiil)- 
let the lands to other persons who actually 
cultivated the same. • 

On the 30th December 1909 the Appel- 
lants were served with a notice that the 
lease w^ould expire Fasli 1319 and they 
were bound to quit the lands by the end of 
May 1910 and they were required 
to remove their things and quit the lands 
by thatr date. 

On the 24th March 1911, two of the 
said three i/Vira-lessees instituted the suit 
under sec. 55 of the Madras Estates Land 
Act in the Court of the Sub-Collector, 
Narasapur Division, Narasapur, from 
which Court, it was subsequently trans- 
ferred to the Court of the Suits Deputy 


Collector, Kistna, at El lore. The receiver 
of the estate was the first Defendanl , and 
the Plaintiffs made the widow and the 
legal representative of the third ijaraAes^ce 
the second Defendant, alleging that she 
declined to join them in bringing the 
action. The J^laintiffs alleged that the 
said //Rm-lands were rfl/z/uf/’-lande, and 
that they were in possession thereof as 
raiyats on the 1st .hily J90S, on which 
date the said Madras J^jstates Tjand Act 
came into force; that under sec. 0, sub- 
sec. 1, of the Act they bad acquired oc- 
cupancy right in the said lands, a.nd that 
the first Defendant, the receiver, liad not 
complied with their demand for a puttah 
for Fasli 1320. The Plaintiffs, therefore, 
prayed foi- a, decree directing the first De- 
fendant to grant them a ''puttah'' for 
Fasli 1320 in the ])rcsei*il)ed form with 
proper terms for the holding in question 
and for costs. 

On the 25th April 1913, the Buits 
Deputy Collector delivered judgment in* 
favour of the first Defendant and passed 
a decree dismissing the suit wdth coats. 
He held that the lands in suit were raiyati- 
lands, but that the Plaintiffs, who did not 
actually cultivate the lands, were ijara- 
(Jars and not raiyats^ and consequently 
could not acquire occupancy rights 
under sec. 0, sub-sec. 6, of the Act. He 
also held that the Plaintiffs had given up 
possession as alleged by the first Defend- 
ant, and that as they were noi- in pos- 
session in Fasli 1320, they could not main- 
tain the suit. He found the sixth issue 
in favour of the fust Defendant. He 
finally held that even if the Plaintiffs had 
acquired occupancy rights ' they being only 
two of the three joint tenants could not 
maintain the action as the lands had not 
been separated by metes and bounds. 

Against the said decree of the Suits 
Deputy Collector, the Plaintiff's appealed 
to the Court of the District Judge, Kistna, 
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at Masiilipjitam, who, on 30th ^Farch 
J914, (Irlivercd judgment in favour of the 
first Defendant and made a decree, dis- 
missijig the Plaintiffs’ appeal with costs. 
He held that as the widow of the third 
shareholder in the ijara-'pnltah hud not 
joined the Plaintiffs either in their suit or 
appeal, the latter piust fail, and that, if 
that view were wrong, the Plaintiffs, as 
decided by him that day in the appeal in 
the second case, were not the actual cul- 
tivators of the land hut were holding the 
same as ijarndars as mentioned in sec. 0, 
sub-sec. 6, and were not holding as oc- 
cupancy raiyati tenants, and consequently 
they had acquired no occupancy rights in 
the land during their ijara. He also held 
that as the Plaintiff's were not in posses- 
sion in Fasli 13*20, they had no right to a 
puttah for that year and their action must 
fail. 

Against the said decree of the Dis- 
trict Judge the Plaintiffs appealed to the 
High Court at Madras, which Court de- 
livered judgment on the 14th April 1916, 
in favour of the first Defendant and made 
a decree dismissing the Plaintiff's’ appeal 
with costs. The learned J udges who heard 
the appeal held that though the Plaintiffs 
w^ere only two of the three original joint 
puttah-hMev^, they were entitled to main- 
tain their suit, but that, as held by them 
in the second case, the Plaintiffs were not 
the actual cultivators of the lands, and 
that they were not niiyats within the mean- 
ing of the Act, and consequently had ac- 
quired no occupancy rights thereunder. 
They also held that though th(‘ Plaintiffs 
were out of posses.sion in b^asli 13*20, they 
were competent to bring the suit for li 
puttah for that year. 

Against the said decree of the High 
Court the Plaintiffs have appealed in the 
ordinary way to His Majesty in Council 
and their appeal has been consolidated, as 
already stated, with the second appeal. 


Mr, K. V. L. Narasimham for the Ap- 
pellants. 

Sir G, R, Lowndes^ K. C,, and Mr. J. 
M. Parilih, for the first Respondent. 

Messrs. DeGruythcr, K. C., and Keu- 
worthy Brown for the second Respondent. 

Mr. K. V. L. Narasimham. — The point 
in this case is that after the lease was 
gnanted the Madras Estates Act 1 of 1908 
w*as passed, and I now claim to hold under 
it. The Act supersedes this special lease. 

The suit w^as begun by us for a new 
patta under sec. 53 of the Act. 

Notice was given us in 1909 to quit the 
lands in 1910. Sec. 55 of Madras 
Act T of 1908. 

The land is part of a Zamindari and so 
part of permanently settled estate under 
the Act. Rub-sec. 3, cl. (2). 

[Sir George Lowndes. — There is a 
special definition of landlord under the 
Act and the question is whether the Ap- 
pellants also are not sub-landowners. ] 

It is true that I have leased out portions 
of the land but it is not necessary that I 
should cultivate ihe whole. 

Sec. 5 of the Act defines “ landlord.” 

Sec. 3, sub-cl. (15) defines ''raiyati.'^ 

I* say that everyone who holds “ raiyati 
land ” for purpose of cultivation is a 
raiyat. ” Raiyati land ” is defined in the 
Act.* Para. 10 of the section defines 
“private land.” 

It is only such persons as are entitled 
to collect the rents as come under the de- 
finition of landlords. 

If I once establish T am a raiyat I come 
under sec. 6 (1) and not under sec. 6 (6). 

The definition of raiyat says that I must 
hold the land for purposes of agriculture. 
This is the only condition. I need not 
cultivate the land myself. 

I say I am neither a farmer of rent nor 
an tjaradar. It is no doubt true the patta 
is called an “ ijara ” patta but one must 
look at the whole deed. 
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fJiORn pHiLiiiMORE. — T see the Act re- 
ceived the assent of the (Tovernor- 
(Teneral (/iSth June 1908) six days before 
this patta. So the parties when they 
drew this up had the Act evidently in their 
mind.] 

Collector of Tavjore v. Ramasamiar (1), 
ijara or lease defined. 

Sec. 187 of the Madras Estates Act — 
“ Any contract made before or after this 
Act shall take away, etc,” no freedom of 
contract. There is no condition in 
the lease which p:ave me a right to renewal. 
Tt is not suggested tliat any one else has 
occupancy rights. It is hold that the land 
is raiyafi land and so the landlord’s con-' 
tention that he had possession fails from 
the very definition of “ runyuf/” land. 

The land was divided into six portions 
and I have always been cultivating thr(‘e 
])ortions. 

Ramasami v. Collector of Madura (‘2), 
defines the word ” raiyaii," Before the 
Act, in Act VriT of 1865, when word ” ten- 
ant *’ is used the man need not cultivate it 
himself, or at any rate the whole of it 
himself. The sub-letting of a portion of 
the land should not be allowed to deprive 
the tenant of his rights. 

The reason for the (,^ourts below deciding 
against me is the way in wdiich ib^y treat 
the lease. They take it that it is an ijara 
lease. Krishnasami v. Varadaraja (8). 
Wilson’s Glossary, p. 214. Definitions of 
ijara in judgment (p. 61 records). 

Napier, J., seems to think that because 
ray rent cannot be fixed, I cannot be a 
raiyat; 

There were no actual tenants of the 
land when possession was given lo me. 

(1) T. L. R. 3 Mad. 342 (F. B.) (1881). 

(2) L. R. 6 I. A. 170: s. c. I. L. B. 2 Mad. 

67,(1879). 

(3) T. L. B. 6 Mad. 346 at p. 363 <F. B.) (1882). 


[Lord Phillimore called on the other 
side for reference to cases on this point.] 

‘Sir Gcoryc Lowndes refeiTed to Debcu- 
(Ira h'atli v. Bibhtidendra Mansijngh (4), 
Hajarii hantu v. Secretary of State for In- 
dia (5) and Yarhujadda Malakarjuna v. 
Somaya (6). 

Their Lordships*’ Judgment was de- 
livered by 

Lord Atkinson. — This is a consoli- 
dated appeal against two decrees, both 
dated the 14th April J91G, of tile High 
Court of Judicature at Madius, affirming 
two decrees, both dated the 30th March 
1914. of the Court of the District Judge 
of Kistna at Masulipatam, which affirmed 
two decrees, both dated the 25ih April 
1918, of the Court of the Suits Deputy 
Collector, Ivistna District, Kllore, made 
in Summary Suits No. 876 and No 877 of 
1912. 

Though the parties in each of these suits, 
as w’ell as the property affected, ai'e 
different, the questions raised for decision 
in both appeals are practically identical, 
so that the decision made in one disposes 
of the other. 

In the first suit the first Defendant who 
had been, in a suit dealing with the estate 
of the Zamindar upon winch the Lanka 
lands, the subject of the suit, are situated, 
appointed Receiver by the Court by a le^ase 
bearing date the 81st March 1908, demised 
to the two Plaintiffs, the Apjiellants in this 
appeal, and to the deceased husband of 
the second of the two Defendants, the Re- 
spondents in the appeal, a considerable’ 
tract of Lanka land, over 100 acres in ex- 
tent, for a term of three years from the 

(4) L. R. 45 I. A. 67 : p. c. I. L. R. 45 Cal. 

803 ; 22 0. W. N. 674 (1»J8‘. 

(6) L. R. 46 I. A. 198 : 8. c. T. L. R. 46 Oal. 

99; 23G. W. N. 649(19181. 

(6) L. B. 46 I. A. 4i: 8. c. 1. L. B. 42 Mad. 

400; 28 0. W. N. 626 (1918). 
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31st Marrli 1908, reservinfs; thereout a dfJt 
or rent of Rs. 2,420 per annum. 

Some of the provisions of this lease de- 
mand consideration. It contains a re- 
cital that, in an auction lield by the lessors, 
on whose behalf, of course, the 
l{cceiver acted, the lease had been made. 
The practice pre-vailinj( on this estate in 
lofcrence to such lands as were demised 
was proved to be this ; that when a lease 
was about to expire, or had hut recently 
expired, an auction was held. Those who 
desired to become lessees of the land pre- 
viously demised, bid at this auction, and 
the new lease was f^ranted to the highest 
bidder, whether he was the old lessee or 
another. There was thus no custom ol 
continuity of occupation. The outgoing 
lessee had no privilege or advantage. It 
is further recited that as the lessees had 
executed a Muchilka in favour of the 
lessors agreeing to (Miltivatc the said 
Lanka lands under the conditions set 
'forth in the lease, the lessors had “ written 
and given their palta.'' One of these con- 
ditions was that as regards planting seeds, 
turfs, grass, etc., and enlarging the extent 
of land, the lessees wore to I’egard all the 
orders the lessors had issued or might 
issue. Another condition was that the 
lessees WQfe to continue to cultivate only 
110 acres and 85 cents. A third, that if 
the Government should during the lease 
take any of the demised lands for con- 
servance works or any other purpose, the 
lessees would get a remission for tliai land 
of only the average cist that might accrue 
with reference to the izara cist. That in 
the ever\t of the (Tovernment taking lands 
with crops upon them the lessees might 
receive compensation from the Govern- 
" ment for loss of profits, but would not 
be given any compensation out of the 
estate funds for* such crops. A fourth 
condition, that if wdthin the term silts 
should be formed and loss be caused bv 


erosion, the lessees must bear the loss and 
pay the whole cist, etc., every year, and 
that they were not to apply for remission 
on any ground whatever. Again, the lessees 
were to bind themselves to all the steps 
the lessors might take against them under 
the Madras Pent Pccovery Act 8, 18G5, 
in regard to the collection of arrears. 
These ai*o distress, sale or eviction. Ano- 
ther condition was that the lessees were not 
to transfer their ijam rights to others with- 
out the lessors’ consent, and again, 
another, that neither the lessees nor the 
raiyat who cultivates it, nor the merchant 
who purchases it, nor anyl)odv else, shall 
take the tobacco and other produce raised 
on the izara Lanka to other pla(‘es than 
the izara Lanka. 

It is clear from this provision that the 
parties contemplated the cultivation of the 
la-nd and the raising of crops upon it by 
raiyats. No claifsc prohibiting sub-letting 
is to be found in the lease. 

It is further stipulated that at the con- 
clusion of the term the Lanka lands 
leased are to be (lealt with according to the 
pleasure of the Estate Authorities without 
obtaining any release from the lessees, 
and that at the conclusion of the term, 
though it ends by the 30th June Fasli 
1319, the lessees are to give up the Lanka 
land tvithout leaving on it any produce 
whatever belonging to them by the end 
of May of that Fasli for the convenient 
transaction of business. Provisions so 
elaborate as these are scarcely sucjh as one 
would expect to find in the contract of 
tenancy of an ordinary raiyat. 

The Appellants contend that by the 
provisions of certain clauses of the Madras 
Estates Act of 1908, this contract of ten- 
ancy is entirely superseded ; that they are 
relieved from the obligations imposed on 
them by many of the covenants of their 
lease; that their tenure is changed, their 
occupancy continued, and their rent made 
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subject to revision. If that be so, as they 
contend it is, then the burden rests upon 
them of clearly establishing that those 
clauses apply to their case. The obliga- 
tion of proving the negative proposition 
that these clauses do not apply to their 
case does not rest upon the lessors. 

On the 30th December 1909, a notice 
was, on behalf of the lessoi's, served upon 
the lessees informing them that as the term 
of three years’ izara of the Ijanka lands 
which they held from the lessors would ex- 
pij-e by this Pasli 1319, and as they were 
bound to quit the lands at the end of May 
1910, according to the contract of their re- 
gistered Miichilka, they were I’equired to 
remove by that date their things, etc., that 
were on the said Lanka lands and to vacate 
the same. 

To this notice the lessees, on the 18th 
April 1910, sent a reply to the effect that 
they were cultivating the lands as raiyats 
when the Madras Estates Act, 1908, came 
into force; that they thereby acquired 
under sec. 6 of that staitute permanent oc- 
cupancy rights in the ^aid Lanka lands 
and would not vacate them; and, further, 
that they possessed the right to obtain patta 
of the said lands ; and that if patta should 
not be granted to them they would take 
legal proceedings. Accordingly the Ap- 
pellants, in pursuance of this intimation of 
their intention, instituted on the ilth 
March 1911, against the Kespondents, the 
suit out of which this appeal has arisen, 
praying the Court to determine what was 
a fair and equitable rent for the holding 
so leased to them, and further, to make 
a decree directing the Respondents to grant 
to them a patta in the form prescribed of 
their said lands on proper terms and to 
pay their costs. 

In the judgment of Napier, J., who de- 
livered the judgment of the High Court 
of Madras, the following passage is to 
be found : “ It is admitted that the lessees 


did not cultivate the lands themsehes, hut 
sub-leased them to cultivating tenants.” 
From the judgment of the Deputy Col- 
lector it clearly appears that it was proved 
before him by the witnesses examined on 
behalf both of the Apt>ellants and the Re- 
spondents that the Appellants had sub-let, 
at all events, a considerable portion of the 
demised lands to sub-tenants who cultiva- 
ted them personally, paying rent therefor. 
In the judgment of the Judge of the Dis- 
trict (.-ourt is to be found the following 
passage : — 

Much stress has been laid U])on the 
fact that there were no tenants on the 
lands when leased to the Plaintiffs. I do 
not see that this alters the case in the 
least, if the lands were leaned to them 
under Izara tenure as I have held they 
were. It is in evidence the Plaiintiffs did 
not cultivate the lands at all themselves, 
but let them out to cultivating tenants. 
Even if they had cultivated some of the 
lands themselves, I do not think it would 
have altered the position as the Izara 
tenure was clearly understood between 
the parties when it was entered upon.” 

The above-mentioned extract from the 
judgment of NaiDier, J., cannot, in their 
Lordships’ view, be treated as merely a 
re-statement in wider language of the con- 
clusion at which the District Judge had 
arrived. It may well be tliaU before the 
High Court the advocate wlio ap})eared for 
the present x^j^pellants, feeling it hopeless, 
owing to the evidence that liad been given, 
and to the judicial opinions which had 
been pronounced, to contest the point fur- 
ther, made the admission set forth by 
Napier, J. The passage from Mr, Justice 
Napier’s judgment should, in their Lord- 
ships* view, be taken in its ordinary mean- 
ing, from which it follows that the Ap- 
pellants dealt with the lands demised as 
middlemen, sub-Iettiijg them to ten- 
ants who held their holdings subject to a 
rent payable to their immediate landlords, 
occupied them and cultivated them. The 
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lessees chiiin to have a rent fixed for all 
the land demised to them by their leases, 
and to have a patta granted to them of all 
these lands. Their Lordsliips have not to 
determine, if Mr. Justice Napier’s state- 
ment be accepted according to its ordinary 
meaning, whether, if the Appellants had 
only sub-let to occupying and cultivating 
sub-tenants a substantial portion of their 
lands, they would be altogether disentitled 
to the relief they seek, or would only be 
entitled ■ to that relief in relation 
to the portion of the demised lands which 
they had not sub-let, especially as this ques- 
tion was not raised or argued before their 
Lordships on the hearing of this appeal. 
A decision on cither of them is not called 
for in this appeal, and their Lordships 
must not be taken to have formed, much 
less to have expressed, any opinion upon 
them. 

It appears to their Lordships to be plain, 
from the provision of the first seven chap- 
ters of this statute of 1908, if not in- 
deed from the whole of it, that the object 
of the Act w^as to improve the condition 
and confer new rights and privileges 
especially upon the occupying cultivators 
of raiyati land such as these lands admit- 
tedly were. It would be quite opposed to 
its policy 4o confer on middlemen who 
sub-let to occupying and cultivating ten- 
ants, rights and privileges at all resembl- 
ing those confen'ed on occupying culti- 
vators, and, indeed, wnuld result in de- 
priving the latter class of the benefits in- 
tended to be conferred upon them. It 
could hardly be suggested that it was the 
object of the statute to bring about such 
a result as this, that the middleman coiild 
jcompel his landlord to grant him a patta 
at a rent, to be fixed by a Court, and the 
middleman's occupying and cultivating 
sub-tenants should in their turn be able 
to compel their immediate landlord, the 
middleman, to grant to them pattas of 


their holdings at rents to be similarly fixed, 
and this, though the middleman w^as an 
absentee who never even visited his 
estate. 

By sec. 50 of the Act. eub-sec. 1, the 
class of persons ie described to w^hom the 
provisions of Chap. 4 are to apply. By 
sub-sec. 2 of that section, it is provided 
that a Iverson of that class shall be entitled 
to have granted to him a patta for any 
current revenue. Turning back to sub- 
sec. 1 to find the description of the class to 
whom the right is given, it is to be com- 
posed of raiyats wdth a permanent right of 
occupancy, and also raiyats holding old 
waste lands under a landlord otherwise 
than under a lease in writing. 

It is obvious the lessees in this case are 
not membere of this latter section of the 
class. It is equally clear that they are not 
members of the first section of the class. 
They are not raiyats with a permanent 
right of occupancy. It is to be observed 
the word is “ occupancy ” not “ posses- 
sion.” An owner may in one sense be in 
possession of his estate by the receipt of 
rent from the tenants of that estate, but 
not occupancy. 

Sec. 51 prescribed what the patta is to 
contain, and by sub-sec. 2 of that section 
it is enacted that any stipulation in re- 
straint •of cultivation or of harvesting by 
a raiyat, or the giving up possession of his 
land by an occupying raiyat at any 
specified time, is to be void and of no 
effect. A provision which in itself seems 
to suggest that tlic raiyat, to be entitled 
to have a pattq. granted to him, has to be 
a cultivator of his holding. 

Sec. 6, sub-sec. 1, defines the persons 
who are to be entitled to acquire the per- 
manent right of occupancy in holdings. 
This definition qualifies the first section 
of the class mentioned in sec. 50 which are 
entitled to apply for a pattQ. They are 
those which were raiyats, at the passing of 
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the Act, and then in possesBion, or there- 
after admitted by a landowner to poseession 
of raiyati land not being waste land situate 
on the landlord’s estate. It ie this per- 
manent right of occupancy whicli entitles 
the raiyat to apply for the patta. 

Sec. 46 prescribes the mode by which 
a non-occupying raiyat may acquire a per- 
manent right of occupancy of hie land, but 
cases falling within sec. 6, sub-sec^. 4 and 
5, are expressly excluded. 

In the view of their Lordships the words 
izadar and farmer of rent” occurring 
in this sub-section are not synonymous. 
Tlicy denote two classes of persons. They 
are not defined in the definition clause. If 
izadars and farmers of rent are raiyats at 
all they are as appears from sec. 40, non- 
occupying raiyats, and cannot be converted 
into raiyats with a permanent right of oc- 
cupancy. For these several reasons their 
fiordships are of opinion that the Appel- 
lants do not belong to the class of [htsoiir 
1 ‘ntitled to the kind of relief they seek 
to obtain, that the judgments appealed 
from were right and should be affirmed, 
and this appeal be dismissed ; and they 
will humbly advise His Majesty according- 
ly. The Appellants must in both appeals 
pay the Eespondents separate costs. 

Solicitor : Mr. H. S. L. Pohk for the 
Appellants. 

Solicitor : Mr. E. Dal gad o for till* first 
Eespondents. 

Solicitor : Mr. Dougla^s Crrant for the 
Eespondent in the second appeal. 

E. M. P. 


PRIYT COUMOIL. 

[Appeal prom Madras.] 

Lord Buokhaster. .. ^ 

LobdAmimm. 

Ma Ano. Ali. “ Boy.™, 

Sir Lawrbkob Jenkins, * 

19S0, 

Heard^ 1, December. 

1922, 

Judgment, 17, January. ^ 

Mahoimdan iMw^Proof of emtom in derogation 
if P^i'^^issible^Standai'd of proof ^Onus^Lnh- 
hai Mahmnedans of Coimbatore — Cmtom excluding 
females from succession. 


Shaikh Ibrahim 
Rowther and 
ors., Eespondents. 


The parties to the litigation were Lubbai 
Mahomedans of the Sunni sect rcsidipig 
in the District of Coimbatore in the 
Madras Presidency , the question was whe- 
ther succession to the estate of a deceased 
member of the sect was governed by 
Mahomedan Law or by a rule of descent 
(wetuding females : 


Held — That in view of sec. 10 of the 
Madras Civil Courts Art, III of 1873,^ 
prim4 facie all questions of succession 
amongst the parties who were Mahome- 
dans were to be decided according to 
Mahomedan Law, but it is now tccll 
cslablifihcd that in India a custom at 
variance even with the rules of Mahome- 
dan Law^ governing the succession in a 
particular community of Mahomedans may 
be proved. 

The onus of proof is on the party alleg- 
ing the custom. ■ 


The custom should be ancient and in- 
variable and established to be so by clear 
and unambiguous evidence. 


Eamalakshmi Ammal V. Sivananantha 
Perumal Sethurayab (4) and Abdul Hus- 
sein Khan v. Bibi Son a Dero (3) refer- 
red to. 


(3) L. R. 45 I. A. 10: €. c. I. L. B. 45 Oal, 

460 i 22 C. W. N. 363 (1017). 

(4) 14M. I. A. 570(1872), 


m 
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jl0](j — That the evidence in this case fell 
far short of the standard of proof requisite 
to establish the custom alleged. 

Apart from Madras Act III of 1873, the 
standard of proof found sufficient in 
Panindra Deb Raikat v, Rajeswar Das 
n), could not be accepted as a guide in this 
case, upon the assumptioy) that many of 
the Lubbais being* recent converts from 
Hinduism retained the mode of the devo- 
lution of property according to Hindu usage 
even after their conversion. 

Abraham v. Abrahai^i (2) referred to. 

This was an appeal from a decree of 
the High Court, ^Nfadras (12th vXugust 
1915) which revemed a decree of tlie Sub- 
ordinate Judge of Coimbatore (7th Janu- 
ary 1914). 

The parties were Lubl)ai Mahomedans 
of the Sunni sect and the Plaintiffs sued 
to recover their share of inheritance in the 
estate of a deceased lady according to tlieir 
personal law. The defence was that the 
parties were not governed bv Hindu law. 
but l)y a special custom wdiich excluded 
females from inheritance. The Subordi- 
nate .Judge held that the onus was on the 
Defendants to prove the alleged custom 
and that they had failed to do so. He 
accordingly decreed the Plaintiffs' claim. 
On ai)peal the Madras High Court 
(Wallis, (\ .1., and Srinivasa Iyengar, .1.) 
^revei-sed tJie decree of the Subordinate 
.ludge and the Plaintiff now* appealed 
to His Majesty in Council. 

The facts of the case are fully set out in 
the judgment of their fjordslups. The Re- 
spondents were not represented before the 
Board. 

Mr. B. Dube for the Appellant. {Ex 
parte). 

The question is whether this family is 
governed by Mahomedan or Hindu law . 

(1) L. R. 12‘T. A. 72 at p. «I ; 8, c. T, L, K. 

11 Cal. 4^3 (1884). 

(2) 9 M, I. A. 19 ' (1806’, 


The parties are Lubbais and are primd 
facie governed by Mahomedan Law. 

I concede that each family may have its 
own custom w^hether Lubbai or anything 
else but if it is apparently Mahomedan 
it will be presumed to be governed by 
Mahomedan Law until some other cus- 
tom is proved. Proof here is not sufficient 
to discharge the onus. 

Mirabivi v. Vellayanna (5), Madras .Act 
III of 1R73, sec. 16. Abdul Hussein 
Khan v. Bibi Sona Dero (3) 

Their liORDSHiPs’ .Trnr.MENT w-as de- 
livered by 

Sir Tj.AwmExoE Jexkins. — T his is an ap- 
peal from a decree dated the 12th August 
1915, of Ihe High Coui't at Aladras revers- 
ing a decree of the Subordinate .ludge of 
Coimbatore, dated the 7th .Tanuary 1914. 

The litigants are Lubbai Mahomedans of 
the Sunni sect, and tlu' contest is as to 
the devolution of the estate of Alaho- 
med Hussain Rowther. He died in 1901 
leaving a widow and three sons and also 
tw’o daughter? named Ponnulhayee and 
Sulaiba Bi. 

Ponnnthayee died in September 1905, 
leaving a husband and a daughter. They 
arc the Pljiintiffs in this suit. The De- 
fendauts are the three sons of Mahomed 
Hussain Rowther, his widow’ and the tw'o 
chihlroi of Snhiilia Bi who was dead at 
the institution of this suit. 

The Plaintiffs claim shares in Mahomed 
Hussain's estate as heirs of Panmithayee, 
and they are supported by the children of 
Sulaiha Bi, who make a similar claim as 
lieirs of their mother. The contesting 
Defendants are the three sons and their 
mother. 

The decision of the rival claims depends 
upon whether the devolution of Mahomed 

(3) L. R. 46 I. A. 10: 8. c. I. L. R. 46 Cal. 

ARO: 22 C. W. N. 3R« (1<>17). 
i6) I, U R. 8 Ma4. 464 (1886v, 
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Hussain’s estate is governed by Mahome- 
dan Law as the Plaintiffs contend or by 
a rule o£ descent excluding females as the 
contestiiig Defendants maintain. 

Though it is common ground that 
Mahomed Hussain and the litigants are 
Mahomedans the contesting Defendants 
seek to escape from the course of devolu- 
tion this would ordinarily involve by set- 
tijig up what they describe as an imnieino- 
rial custom and ancient usage. 

In paras. 15, 16 and 17 of their written 
statement, they plead as follows : — 

‘Ms. It has been the immemorial custom 
and ancient usage in the Mahoniodan fami- 
lies in the district of Coimbatore in general 
and in the families of these Dofcndanls and 
the relations in particular that they have 
followed the Hindu Law as regards the law 
(»f property and succession and partition. 
Only the male members are entitled to 
succeed to the i>roperties of* their ancestors 
and females are excluded from inheritance 
when thei o are males. Besides it is also 
the custom in the Mahoniedaii faniilies to 
give some amount including •jewels at the 
time of or immediately after marriage to the 
female members in lieu of their shares ; and 
consistently with that usage Defendants’ 
father gave jewels, cash and other move- 
ables worth about Ils. 4,OOU to the mother 
of the second Plaintiff immediately after the 
marriage and the Plaintiff’s conduct in ^not 
adverting to this in the plaint is fraudulent. 

“10. According to that immemorial 
custom and usage the Plaintiffs have no 
right to claim a share in the share of Pon- 
nuthayce Aminal while Ponnuthayee Amiiial 
herself had no share. 

“ 17. It has been the custom also in the 
family of the Plaintiffs. 

On the settlement of issues the following 
(amongst others) were ordered to be 
tried : — 

“ (1) Are parties to suit governed by 
Hindu Law and whether Ponnuthayee, 
mother of the second Plaintiff, was nut 
entitled to her share in the estate of her 
deceased father, Mahomed Hussain 
Bowther 1 

“ (8) Whether the custom set out in para. 


15 of the written statement is true and valid ? 
and if so, was the claim of Ponnuthayee 
satisfied in accordance therewith 

At the hearing an additional issue was 
framed at the request of tlie contesting De- 
fendants which raised the (pieslion as to 
Avhether the suit was barred by an 
earlier decision. It calls for no discussion 
now as their Lordships see no reason to 
dissent from the concurrent determination 
of the low’er (‘oiirts that this issue must be 
answej’cd in the negative. 

And thus the only question that remains 
for decision is as to this alleged custom 
or usage. The plea which professes to 
formulate it has been foreibly criticised by 
the learned Subordinate Judge in tlie 
(‘ourse of his careful and discriminating 
judgment. Jle points out that in its wider 
assertion it is untenable, and even in its 
narrower form it is not established, lie 
might even have gone further and pro- 
nounced the pleading bad. 

In tlie result lie lield tliat tlie devolution 
was governed by ilaliomedun Jjaw and 
declared the Plaintiffs entitled to the 
shares claimed. 

The Defendants appealed, and to meet 
tlie criticism of the Subordinate Judge 
they narrowed the definition of the 
custom. The 9th ground is that “ the ^ 
Court below ouglit to liave found the 
custom alleged at any rate as regards tlie 
Lubbai community residing in the villages 
mentioned in the written statement.” 

On appeal the High Court reversed the 
decision of the Subordinate Judge and dis- 
missed the suit. .The learned Chief Jus- 
tice, instead of treating the custom or 
usage as a matter for proof by the contest- 
ing Defendants, held In effect tliat the 
Lubbai Mahomedans in th^l part of India 
at the date of their conversion from 
Hinduism to the Mahomedan f Jtli elected 
to retain the Hindu rule excluding women, 
and that the real question m this f»tiiC\\as 
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whether the Plaintiffs had prove<l an 
abandonment of the Hindu rule of exclu- 
sion. 

Viewin^^ the evidence in tliis light the 
Chief Justice held the evidence oral and 
documentary sufficient to show that the 
Defendants’ family had adhered, with 
perhaps most of the Ijidibais of the neigh- 
bourhood, to the Hindu rule excluding the 
succession of females. 

Mr. Justice Srinivasa Ayyangar was 
more guarded in his opinion. Citing a 
passage from the judgment in Fanimlra 
Deb liaikat v. Rajeswar Das (I) as a guide 
to the standard of proof required, he re- 
garded it as probable that “ many of the 
.Lubbais being recent converts from 
Hinduism retained the mode of devolution 
of property according to Hindu usages 
even after their conversion.'’ 

He accordingly considered that the evi- 
dence to which he made special reference 
taken along with the evidence of the 
general prevalence of tlie practice was 
sufficient to prove the family custom set 
«P. 

But it ie a misapprehension of the pass- 
age cited to treat it as a guide lo the stand- 
ard of ^roof in this case. There the ques- 
tion at issue was wlietlier in the family 
then under discussion there was a legal 
power to adopt. Had its members been 
Hindus they would have been governed 
by Hindu law and there would have been 
this power. But though they affected to 
be Hindus, that in fact was not their 
status : the utmost that coidd be said was 
that tliough the family had introduced 
many Hindu customs, they in fact were 
governed by family customs. Of such a 
family it was manifestly appropriate to 
remark that “Hlie question is not whether 
the general la'v is modified by a family 
eustom forbidding adoption, but whether 

(1) L. R. 12 I. a. 72 at p. 81 ; e. c. I. L. K. 

11 Cal. 463 (1884). 


with respect to inheritance the family is 
governed by Hindu law, or by customs 
which do not allow an adopted son to in- 
herit.” But such a comment can have no 
applic jiion to conditions as they exist in 
this cast. 

No doubt in Abrahain v. Abraham (2) 
it is said that a convert ujiGn his conver- 
sion may renounce the old law by which 
be was bound as he has renounced his 
old religion, or if he thinks fit he may 
abide by the old law notwithstanding he 
has renounced his old religion. It is not, 
however, suggested in the present case 
that the Lubbais as a community have 
thought fit to abide by the entirety of their 
old law : the utmost that is said is that 
they, or some of them in a particular 
locality, have followed the Hindu law, not 
in all respects, but in relation to property, 
succession anrf partition. In their essen- 
tial charact('risti(^s, custom and an election 
to abide by the law of the old status differ 
fundamentally as sources of law, still, 
making every assumption in its favour, in 
the circumstances of this case and on the 
record as it stands there is no mode of prov- 
ing this alleged election except by way of 
inference from actings and contluct that 
would establish a custom, so that along 
whatever line this case may be approached 
the custom must be established and the 
burden of proof of this is on the Defen- 
dants. 

Their Lordships have dealt with this 
aspect of the case at some length as it has 
evidently influenced the judgment of the 
High Court. But there is another aspect 
of it by which (in their Lordships’ 
opinion) their decision must be guided. 

It is enacted by Ihe Madras Civil Courts 
Act, in, of 187;f, sec. 16, that all ques- 
tions regarding inheritance, marriage, or 
any religions usage or institution shall be 
decided where the parties are ^lahomedans 
(2) 9 M. T. A. 196 (1866). 
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by the jMahomedan Law or by cMistoin 
having the force of law. 

The litigants are Mahoniedans to whom 
this Act applies so that primd facie all 
questions as to succession among them 
must be decided according to Mahomedan 
Law. In India, however, custom plays a 
large part in modifying the ordinary law, 
and it is now established that there may he 
a custom at variance even with the riilerf 
of Mahomedan Law, governing the succes- 
sion in a particular community of Maho- 
medans. But the custom must be laoved. 
The essentials of a custom or usage have 
been repeatedly delined, but it will sufltiee 
to refer to the recent decision of Abdul 
Hussdn Khan v. Bibi Sana Dcro (l^) where 
the essentials of a legal custom or usage 
and the requisites of proof are fully dis- 
cussed. The following passage from the 
judgment in liainahikshnii Animal v. Siva^ 
nananiha Perunial Svihurayar ^1) was 
cited as a correct and authoritatiNc pro- 
nouncement of the law on these points. 

''It is of the essence ‘of special usages 
modifying the ordinary law of succession 
that they should be ancient and invariable ; 
and it is further essential that the.^ should 
be established to be so by clear and unambi- 
guous evidence. It is only by means of such 
evidence that the Courts can be assured of 
their existence and that they possess the 
conditions of antiquity and certainty on 
which alone their legal title to recognition 
depends.'* 

Though the cuetom or usage as pleaded 
is open to objection, still their Lordships 
will not reject the Defendants’ contention 
on that ground, but will deal with the caec 
as though the custom or usage had been 
pleaded in a form that was free from 
fault. 

There is no suggestion on the record that 
the rule of exclusion on which the con- 

(.^) u B. b A. 10: 8. c. I. L. B. 45 Cal. 

450 1 22 G. W. N. 353 (1917). 

(4) 14 M. I. A. 670 (1872). 


teeting Defendants rely has been estab- 
lished by judicial decision in the senee 
that tliis can he predicated of tlie rules of 
property and succession applicable to 
Khojas or Cutchi-Memons in the Bombay 
Presidency. Therefore it is necessary to 
examine the evidence to see whether it 
supports the rule of .succession as- 
serted by the eontesting Defendants. 

Tliis evidence is documentarv and oral, 
and aB tlie former is more important and 
more trustworthy, their Lordships will 
first deal with that. 

The documents on which the Defend- 
ants rely as proving the usage, begin in 
order of time with a decree of the Madras 
High Coiirf in 0. S. No. 5 of 1877, Exbt. 
XII, in which l\rr. fTustin* Innes decided 
in its favour. 

There was, however, an appeal from bis 
decree wdiieh ended in a compromise, a 
circumstance wliich deprives his decision 
of much of its evidentiary value. • 

Moi’cover, in 1885, an Appellate Beiicii 
of the (’ourt in Mirahivi v. VdlayamuL (5) 
decided that the custom of exclusion in 
the case then before theiu had not been 
proved, and this decision has been recently 
approved by the Judicial Committee 
in Abdul Hussein v. Sana Dcro (J). 

The next document in order of time is 
the judgment in 0. S. 22 of 1904, dated 
the 2fith of February, Exbt. *IJI, 

where the custom was affirmed ; but the 
decision in fact was based on tliat in O. H. 
5 of 1877, and has little or no independent 
value. 

Then reliance is placed on the judgment 
ill O. S. 755 of 1906, dated the 26th of Sep- 
tember 1910, Exbt. IX. But it is c^en to 
the comme^nt that the decision was in- 
fluenced by that given in O. S. 22 of 1904, 
as also was the jiidgnfent on Appeal Exbt. 

(3) L. B. 46 I. A. 10 : «. o. I. L. B. 45 Cal. 

450; 22 0. W. N. 363 (1917). 

(6) T. L. B. 8 Mad. 464 (1886). 
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XVI. Thus oil an examination of these 
documents it may fairly be said tliat the 
several judgments are substantially based 
on that pronounced in 0. S. 5 of ]877, 
whicl) is open to the comment that has 
been made on its value. 

The documentary evidence on which the 
Plaintiffs rely starts w^ith ilie judgment in 
Mirabivi v. Vellayanna (5). There the 
Iligli Court held even in 2nd appeal that 
there was no evidence to justify the find- 
ing of the lower Courts in favour of tlic 
custom, and this decision, as already 
stated, has received the approval of lids 
Board, in Abdul Hussein Khan v. Bibt 
Sana Dero (3). 

Then there follows a series of docu- 
ments, some negativing the custom, others 
ap]jlying Maliomedan Law where tlie 
custom wiis not pl(*aded, and others pro- 
(H^eding on the assumption that it was 
Mahoinodan Law’ that aj)plied. In all 
these instances the parties l)efore the Court 
W’ere Tjiibbai Mahomedans. The first is a 
judgment of the 15lh duiN 1890, in O. S. 
85 of 1890, Exbt. Ti, followed by a judg- 
ment on appeal in that suit, Exbt. M, in 
both of which the right of a female to 
succeed under Mahomedan Law is re- 
cognised. 

On the 3rd October, 1892, judgment w^as 
pronounced in O. S. 373 of 1891, Exbt. C, 
where the rights of females were treated as 
governed by Mahomedan I jaw. 

On the 23rd January 1893, a Petition 
for a succiission eertificatc, Exbt. F, was 
presented, and female members of the 
family were made counter Petitioners as 
though the rights of the parties were 
governed by Mahomedan Law^ 

On the 2nd August 1897, the High Court 
passed a decree, Exbt. G, confirming the 
decree of the lower Appellate Court, with 

(3) L. B. 45 I. A. 10 : p. c. 1. L. B. 46 Cal. 

460 j 22 0. W. N. 363 (HU7). 

'6) 1. L. B. 8 Mad. 464 (1886). 


the result that the sisters' right to shares, 
according to Maliomedan Law’, was es- 
tablished, thougli tlie custom had been 
pleaded. 

On the 3()th Se])t<‘inl)er 1901, it w^as 
decided by the judgment in 0. S. 753 of 
1900, Exbt. B, aftirmed on appeal by the 
judgment of the District Judge, Exbt. Bl, 
that a female in a Lubbai Mahomedan 
family was entitled to a. share. In this 
case a custom was alleged that a w’omari 
is given by her family, at or about the 
time of her marriage, her share, or the 
equivalent of her share, in the estate of 
her own family. The custom was nega- 
tived, tliongh the District Judge sc'cnis 
to Imvc thought that the Appellants would 
have been entitled to inoie favourable con- 
sideration had they pleaded that they had 
retained tlie Hindu Law of inheritance 
and succession, instead of sotting up a 
special custom at variance with the ^lalio- 
luedan Law\ 

On the 5th of. June J903, a plaint in 
O. S. 337 of 1903, Rxbt. O, was presen- 
ted in wdiich it was taken for granted that 
the rights of a female were governed l>y 
Mahomedan Law. 

On the 30th March 1903, there was a 
judgment in O. S. 238 of 1902, Exljt. E, 
wdiich assumed a riglit to a share in a 
female, though it held that in the cir- 
cumstances of the case the female’s right 
was barred under Mahomedan Ijaw. 

The judgment dated tlie 13th January 
1904, in O. S. 36 of 1901, Exbt. H, and 
that dated the 1th December 1905, in 0. S. 
31 of L894, Exbt. N, proceed on the same 
assumption. 

On the 18th Octol)er 1906, and the 2nd 
January 1907, petitions for succession 
certificates, Exbts. K and P w ere presented 
by daughters, and on the 2nd^ September 
1910, by a judgment in 0. S. 33 of 1908, 
Exbt. Q, tlie right of a widow and daugh- 
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lers to shares according to Maliome- 
dan Law was afifirmed. 

It will thus be seen that over this series 
of years the rights of female members of 
the Lubbai Mahomedan community, under 
Mahomedan Law have been repeatedly 
asserted and recognised, and that on three 
occasions the rule of exclusion, when 
pleaded, has been expressly negatived. 

When this documentary evidence is 
contrasted witK that adduc('d in support of 
the alleged rule of exclusion, it cannot be 
said tliat the ciistom or usage is sii^iported 
by clear and unambiguous evidence. On 
the contrary so far as the weight of do- 
cumentary evidence goes the prepon- 
derance is on the side of the riaintiffs. 

Turning then to the oral evidence their 
TiOrdships cannot find in it sufficient proof 
to au])}‘)ort the Defendants’ plea. 

The witnesses wer(' all examined before 
the Subordinate Judge wlio ma-de in bis 
judgment a careful and critical examina- 
nation of their evidence Asitli the result 
that he was unable to find the custom or 
usage jiroved, and their X^ordshijis can see 
no sulficient reason for questioning his ap- 
preciation of the evidence. He evidently 
did not consider that the w itn(*sseH.ealh^d 
by the contesting Defendants held a posi- 
tion in the community entitling them to 
greater credit than those called by the 
Plaintiffs, and this ap])ears to their Tiord- 
ships to be a just eslirnate of tboir worth. 

There is a witness who holds an office 
that should have enabled him to speak 
with some measure of authority and that 
is P. W. 5 a Khazi of Pallapati, and the 
same may be said of P. W. 7 a Moulvi, 
but the Subordinate Judge evidently was 
not impressed by cither of tliem. For what 
it may be worth, however, both assert that 
a Lubbai’ s estate is divided according to 
Mahomedan Law. 

Looking then at the whole of the evi- 
dence, documentary and oral, their Lord- 


ships consider it falls far short of the 
standard of proof requisite to establish a 
custom or usage excluding females from 
succession. 

It merits notice too that the custom as 
pleaded is not limited to the exclusion of 
females, but asserts as a part or at any 
rate an accompaniment of it that it is, the 
custom to make a. gjft to female members 
at the time of or immediately after marri- 
age in lieu of theii* shares ; and it is 
alleged that consisienlly with that usage 
the Defendants’ father gave jewels, 
cash and other moveables, worth about 
Es. 4,000 to the mothei* of the second 
Plaintiff' immediately after marriage. 

This is negatived by the Subordinate 
elndge and from this conclusion the High 
Court (‘xpresses no dissent. 

The result then is that their Lordships 
will humbly advise Ilis Majesty that the 
decree of the High (!ourt should be set 
aside and the decree of tlie Subordinate 
rfndgo restored, with the variation that a 
day be fixed by the Court of Ist instance 
for the appointment of a Commissioner in 
lieu of the 7tli b’ebniary 3914, and tliat 
tlio contesting Defendants do pay to the 
Plaintiffs their costs in the High Court. 

Six years have elapsed since the date 
of the decree under appeal, and as no 
satisfactory explanation is gi^en of this 
long delay there will be no order as to the 
costs of this appeal. 

Solicitors : Messrs, Barrow ^ Rogers and 
Ncvill for the Appellants. 

(1. D. M. 

[TESTAMENTARY AND INTESTATE 
JURISDICTION.] 

Greaves, J. Iu the goods of 

192:5, Jnanendra Nath Roy, 

26, April. deceased. 

Succe8iion~~-Indwn Sitccesston Act (X of 1865 ), 
sec, SSI— Probate and Administration Act (V of 
1881 )y sec. S—The Speded Maariage Act (III of 
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1S7I!), f«c*. i, to, 16, 17—Brahmo—A Hindu In/ 
hecwning a Brahmo whether neceesarily ceasee to he 
a Hindu-^A declaration under Act III of 
whether amounts to an abjuration of KindwUvn for 
aU purpo ee— Different ''eectione of the Brahmo 
Community — /*/ actice, 

A Huidu by becoming n Brahmo does 
not veccssarily cease to be a Hindu, 
Something further than the mere becom- 
ing a Brahmo is necessary for a man to cut 
himself off from Hinduism, 

A declaration under the Special Marriage 
Act, 1872, cannot be takoi as an abjura- 
tion for all purposes of Hinduism but is 
merely a siaterncnl for Ihe purposes of the 
Act itself. 

Order of Greaves, J., passed in the 
oxerciee of Testainentai’v and Intestate 
Jurisdiction, dated the ‘2()th Ajudl 1922. 

The facts of the case will appear from 
the jud^nnent. 

Mr. II. I), Bose for the Ai)pl leant. — Tlie 
application is lor ^nant of letters of ad- 
4 ministration under the Indian Hucceseion 
Aet. The deceased was a Brahmo and so 
does not come under the catef^ory of Hindu, 
Mahoinedan, Biidhist, etc. and so the 
Probate and Administration Act does not 
apply. Brahmoism is distinct from 
Hinduism and Brahmos cannot he called 
Hindus. Befers to Bhagtean Koer v. J. 
C. Bone \ 1 ). Here the deceased made a 
Bolemu declaration under the Act HI of 
1872 at the time of hie marriajre that he 
was not a Hindu. 

Mr. M, M. Ghaiterjee, Solicitor, guar- 
dian of the infant, in j>erson. — Brahmo- 
ism accepts the fundamental principles of 
Hinduism. It may be said to he a branch 
of Hinduism. Mere profession of Brah- 
moism does not necessarily make a man 
..cease to be a Hindu unless he abjures the 
social rules of Hindus and declares him- 
self not to bo a Hindu. Refers to 

(1) I. L. B. 81 Cal. 11 : s. c. 7 C. W. N. 896 
(P. C.) (1908). 


Bhagwan Koer v. J. G. Bose ( 1 ). A de- 
claration under the Act of 1872 is neces- 
sary to validate a marriage between parties 
who do not like to go through the cere- 
mony of a strictly Hindu marriage. The 
Act itself was passed with that object. A 
declaration under that Act does not neces- 
sarily change the status. Again except in 
the case of In the goods of Bevoyendro 
Nath Sen* who was more or less an 
ardent Brahmo, the universal practice 
has been to make similar grants under 
Ihe Probate and Administration Aet. 

The Jrof^MKXT of thf Goi rt was as 
follows : — 

This is an application by the widow of 
tJie deceased for a grant to her out of this 
Court of Ijetters of Administration of her 
deceased husband's estate. There is no 
doubt that she is entitled to a grant but 
she asks for it under the Indian Succossion 
Act (Act X of 18 ( 15 ) which (see sec. 331) 
does not apj)ly to intestate succession to 
the property of any Hindu, Mohaminadan 
or Budhist and the (juestion tliat falls for 
decision is whether, under the circum- 
stances, the applicant is entitled to a grant 
unde-r that Act or whether the grant should 
issue under the provisions of tlie Probate 
and Administration Act (Act V of 1881). 
The deceased left an infant son and if the 
grant issues under tlie former Act the 
widow will he entitled to Jrd of the estate, 
if under the latter Act she will only be 
entitled to the ordinary rights of a 
Hindu widow under Hindu law. Under 
these cinrcumstanccs T directed that the 
infant son should be t'ejiresented and a 
guardian ad litem was appointed and the 
matter was argued on his behalf. 

The evidence is as follows. That the 
deceased was during his life time and at 

(1) I. L. B. 31 Cal. 11 at p. 19 : •. o. 7 C. W. 

If. 895 (P. C.) (1903). 

• Unreported. 
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the time of his death a Brahmo by faith, 
that he was married under the Special 
Marria^^c Act. (Act III of 1872), that the 
marriage was registered under that Act 
after he and his wife had made declara- 
tions under tlie Act, thai the Namkaran 
(naming) ceremony of the son of the de- 
(*eased was performed under Brahmo 
rites, and that none of the ordinary lilcs 
and ceremonies usually observed in an 
ordinary Hindu family were observed by 
the decetieed. The declaration made under 
Act HI of 1872 is to the effect 
that the parties do not profess the 
Oliristian, Jewish, Hindu, Mahominadan, 
J^arsi, Ihidhist, Sikh, or Jaina religion. 
The proam])le to the Act recites that it is 
expedient to provide a foi*m of marriage^ for 
persons who do not profess (Inter alia) the 
Hindu religion. Cl. 2 (4) provides (infer 
alia) that the parties must not be related to 
6*ach olher in any degree of consanguinil y 
or affinity which would, according to any 
law' to which either of them is subject, 
render a marriage betv\oen them illegal. 
Cl. 10 f)rovides for the signature by the 
parties of the declaration already referred 
to. (’1. 16 ])rovides that either party who 
contracts any other marriage during the life 
time of the other shall be liable to be 
punished for bigamy. Cl. 17 makes the 
Indian Divorce Act applicable to such 
marriages. Cl. 18 provides that the issue 
of any marriage solemnized under the Act 
shall be deemed to be subject to the hnv 
to which their fathers w^ere subject as to 
the prohibition of marriages by reason of 
consanguinity and affinity. The short 
question which arises for decision is whe- 
ther the deceased by becoming a Brahmo 
and remaining such until his death ceased 
to be a Hindu. 

In Bhagwan Koer v. J. C. Bose (1) a 
similar question .arose wdth regard to a 

(1) 1. L. B. 81 Cal. 11 ; 8. c. 7 0. W, N. 895 
(P. G ) (19f3K 


Sikh. The finding of the Chief Court of 
the Punjab was that the, deceased in that 
case never renounced Hinduism, that he 
never became a professed Brahmo and 
tha»t even if he did so he did not cease 
to he a Hindu therobv and that he was a 
Hindu within the meaning of sec. 2 of the 
Probate and Administration Act. 

The Judicial Committeo to whom the 
case wxnt on a]>poal state at p. 38 as 
follows : — 

The second foi‘m in wdiic^h the objec- 
tion to the grant of Probate w\ts put was 
that, assuming the testator as a Sikh to 
have been originally a Hindu within the 
meaning of the Probate and Administra- 
tion Act, he had ceased to be either a 
Sikh or a Hindu by liecoming a member 
of another religious body, the Brahmo 
Samaj. The learned Judges of the Chief 
I'Ourt examined the literature hearing upon 
the Brahmo society ; they ha<l before 
them much important evidence with re- 
ference to the Brahmos and the relation 
of their principles and their organisation 
to the Hindu syslem, and, they came to 
the conclusion that a Sikh or Hindu by 
becoming a Brahmo did not necessarily 
cease to belong to the community in wffiich 
he was born. They also found on the 
evidence that the testator never became 
a professed Brahmo at all. Tn both these 
conclusions their Lordships agree.” 

I am inclined to think that this probably 
disposes of the matter so far as I am con- 
cerned as it seems to me to lay down that 
a man by becoming a Brahmo does not 
necessarily cease to be a Hindu, that is to 
say that something further than the 
mere becoming a Brahmo is necessary for 
a man to cut himself oflp from Hinduism. 
And I think that the passdl^e is all the 
more forceful from the fact that it was 
not necessary for the purposes of the case 
for the Judicial Committee to express 
themselves on the point as it would have 

101 
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been siilBcient for them to have merely 
adopted the findipg that the Sikh in ques- 
tion never became a professed Brahmo at 
all. 

But it is suggested that this case differs 
from the present by reason of the declara- 
tion made in the present case under Act 
ITI of 1872. It becomes necessary there- 
fore to consider this declaration and as a 
result of so doing I have come to the con-^ 
elusion that it cannot bo taken as an ab- 
juration for all jnirposes of Hinduism but 
merely as a statement for the purposes of 
the Act itself. I understand that the ob- 
ject of the Act was to assist those who 
having adopted Brahmoism felt scruples at 
being married under Hindu rites, some of 
which were repugnant to them, and who 
therefore desired some means of going 
through a form of marriage wdiich would 
be legal and binding other than that pre- 
scribed by orthodox Hinduism. More- 
over I think that the expression to which 
I have already referred in cl. 2 of the Act 
has some significance namely according 
to any law to which either of them is sub- 
ject.’’ Now what is the personal law to 
which the contracting parties are subject? 
Surely it is Hindu law^ and no other, 
at leafet if this is not so I find some diffi- 
culty in saying what wjis the personal law" 
of the parties. Moreover this is wliat the 
Judicial Committee’s decision in Bharjwan 
Koer V. J . G. BoSe (1) amounts to when 
they say that a Hindu by becoming a 
Brahmo did not necessarily cease to belong 
to the community in which he was born. 
And if this is so I cannot think that the 
declaration under Act III of 1872 was any 
more than the affirming of something 
which had actually taken place and that 
it could not by itself amount to an 
abjuration of the status and law’ under 
which the parties were born. 

(l) I. L. A. 81 0^. 11 : a. 0 . 7 0, W. N. 895 
iP. 0.) (1803), 


It will perhaps not be out of place to 
refer to the passage in Bhagwan Koer v. 
J. C. Bose (1) which deals with the posi- 
tion of a Brahmo. 

“ The next question is whether 
Brahinos can be said to be included within 
the term Hindu. We do not think w’e 
need discuss this question in any great de- 
tail. The founder of the sect was a Hindu 
who never abjured his ancestral religion. 
In fact he was a mere reformer and pro- 
fessed to restore the ancient, faith to its 
original purity. There are now three 
sections of which the adi, which professes 
to follow the principles of the founder, has 
the fewest points of difference from the 
old religion. They all widely differ in 
their tenets from those of other Hindus, 
but there are still many points in common 
betw'een them and the highest form of 
Vidantism or Brahmanism. Brahmoism 
is a faith of Indian origin and considering 
the extreme tolerance of Hinduism in 
matters of mere belief we are disposed lo 
think that mere profession of Brah- 
moism does not necessarily make a man 
qipase to be a Hindu unless he also abjures 
the social rules of Hindus and declares 
himself not to be a Hindu.” 

So far as the last lino is concerned I 
hdve already dealt with the effect of the 
declaration under Act III of 1872. 

I may add that I am told that, except 
in a single instance ‘‘/u the goods of 
Benoyendro Nath Sen* ” where a grant 
was issued under the Succession Act, the 
invariable practice of this Court has been 
to make such grants in the case of 
Brahmos under the Probate and Adminis- 
tration Act subject to the appointment 
of the applicant as guardian of her infant 
son for the purpose of applying for a grant. 

(1) I. L. B. 81 Cal. 11 at p. 19 1 a. 8. 7 0. W. 

N. 896 (P. G.) (1908). 

♦ Ppreporte#. 
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I direct a grant to issue to the applicant, 
under the Probate and Administration 
Act. She must give security. The costs 
will come out of the estate as between 
attorney and client. I certify for counsel. 
I understand, however, that this is not 
necessary as neither party asks for costs. 

Mr, S, C, Ghosh, Solicitor, for the Appli- 
cant. 

Mr, M, M. Chatterjee^ Solicitor, for the 
Minor. 

M. N. K. 

[INSOLVENCY JURISDICTION.} 

No. 36 or 1921. 

GBEAVJdS, J. 

J921, 

Heard, I Re Scrajmull 

9, August. I Munoleghand. 

Judgment, 

25, August. 

hnohency — Presif^ency Towns Insolvency Act 
(III of 1909), fees, 55 and ,16 Application, to be 
made by the Official Assignee^ Creditor, if may 
apply when the Official Assignee refuses to act. 

An application under secs, S5 and SO of 
the Presidency Towns Insolvency Act, 
1909^ should be made by the Official 
Assignee in iLdiom the property of the in- 
solvent is vested. 

If the Official Assignee refuses to take 
action when asked, a creditor may^ wake 
such an application with the leave of the 
Court, 

Order of Rankin, »)., dated the •25th 
August 1921 passed in the exercise of In- 
solvency Jurisdiction. 

The facts of the case will appear from 
the judgment. 

Mr. Gregory and Mr, S, Ghosh, Counsel, 
appeared for the Official Assignee. 

Mr, A, N, Ghaudhuri, Counsel, appeared 
for Madhoram Raghumall. 

Mr, B, G, Ghosh, Counsel, appeared for 
Baghunath Dass Sewlal. 


The Judgment of the Court was as 
follows : — 

This is an application on behalf of 
Kissendass Banthia, the adjudicating credi- 
tor, asking for an order that Madhoram 
Raghumall do produce a certain deed of 
assignment executed by the insolvents in 
favour of Raghunath I^ass Sewlal of all 
debts due to the insolvents and also an- 
other deed referred to in the summons 
executed by Raghunath Dass Sewlal 
assigning their interest under the first 
deed. The summons also asks that the 
first deed may be declared void and in the 
alternative that Raghunath Dass Sewlal 
do pay to the Official Assignee a sum of 
Rs. 30,000 7'eceived by them as consider- 
ation for the assignment executed by them 
above referred to. 

A preliminary objection was taken that 
this application which is said to be made 
by virtue of the provisions of secs. 65 and 
56 of the Presidency Towns Insolvency Act 
can only be made by the Official Assignee. 

I think the objection is well-founded and* 
that such an application should be made 
by the Official Assignee in whom the pro- 
perty of the insolvents is vested and not 
by a creditor. If the Official Assignee, 
when asked to take action, refuses it may 
be that with the leave of the Court a 
creditor may make such an application but 
I have no evidence before me either that 
the Official Assignee has been asked to 
take action or that he has refused to move. 
This being so T think the preliminary 
objection must juevail and that on the 
materials before me I must refuse the ap- 
plication. 

Mr. J. N, Ghatterjee, Solicitor, for the 
Official Assignee. 

Mr. G, G, Bose, Solicitor, for Raghu- 
nath Dass Sewlal. 

Messrs, Khaitan cC Co., Solicitors, for 
Madhoram Raghumall.* 

M. N. K. 
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[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Order 
No. iJ79 OF 1919. . 


WOODHOFFE, J. ] 

B. B. Ghose, j. 
1922, 

Heard, 19, 20 and I 
31, January and| 
1, February. 
Judgment, 

9, February; 


Binataedas Aoharya 
CaowDHRY and ors., 
Appellants, 


v. 


Sasi Bhdsan Chow- 
DHRY and ors., 
Respondents. 


Civil Procedure Code (Act V of 1908), Sch. IJ, 
para, 21, filing award in matter referred to arbitra- 
tion without intervention of Court-- Agreement for 
reference to arbitration stipulating that heirs and 
representatives of the parties would he hound by 
the award— Award, if null and void when during 
pendency of the proceedings, some of the parties 
died and representative of one of them icas not 
substituted and no guardian Ad litem of the minor 
son of another was appointed. 


Some parties referred their disputes lo 
eeriain arbitrators sLipulaliug in the t/r/n r- 
meut that they and their heirs and repre- 
sentatives would be bound by the award. 
After the heMrinff of argument was elosed 
it was brought to the notice of the arbi- 
trators that two out of the parties had died' 
and the arbitrators allowed time for filing 
fresh achalnaiiijiJis and for appointment of 
a guardian for the minor heir of one of the 
deceased parties^ but nothing was done. 
The arbitrators then made their award and 
on application being made to Court, the 
Court maXle the order for filing the award: 

Held — That having regard to the subject- 
matter of the arbitration and the terms of 
the reference the legal representatives of 
the deceased persons would be bound by 
the reference to arbitration made by their 
predecessors. 

RaSHIDTIN-NISA V. INfAHOMED ISMAlL 

Khan ( 1) and IManindra v. Mahananda 
(2) distinguished. 

It is true ds a general principle that a 


U) 1. L. R. 3; All 572; 8. c. ISO. W. K. 1182 
(P. 0.) (IflOft). 

15 O. L. J SfiO (191 P. 


person who is not a party to or properly 
represented in any proceedings should not 
be bound by those proceedings. But pro- 
ceedings before arbitrators are not intend- 
ed to be carried on according to the rules 
of procedure contained in the Civil Proce- 
dur Ci dc. If there is a binding reference 
to a,.. I ration all that it is necessary to he 
seen is that there is a substantial repre- 
sentation of the different interests before 
the arbitrators , There is no rule of proce- 
dure by which the arbitrators could 
substitute representatives or appoint 
guardian ad litem for infants. 

The question whether the award would 
be binding or not must depend upon the 
circumstances of each case. The interests 
of the minors not having been prejudicially 
affcclcd and having been properly looked 
after by the adult members who were 
present, the award ought not to be set 
aside on the ground of the defeet in pro- 
cedure not affecting the merits where sub- 
stantial justice has been done. 

This was an appeal preferred on the 
1 9th December 1919 against an order of 
J:Jal)u Mati Lai Ray, Additional Subordi- 
nate Judge of 'Zillah Paridpur, dated the 
22nd September 1919. 

The facts of the case will appear from 
the judgment. 

Dr. Sarat Chandra Basak and Bahii 
Prokash Chandra Mazumdar for the Ap- 
pellants. 

Babus Jogesh Ch, Hoy and Romoni 
Mohon Chatter jee for the Respondents. 

The JUDOMBNT OF THE CoURT WaS US 
follows : — 

This appciaT is against an order made 
»)v the Subordinate Judge under para. 21 
of Sell. 11 of the Civil .Procedure Code for 
filing an award. The parties to the refer- 
ence to arbitration were in different 
groups. They are owners in different 
rights of contiguous properties w^hich for 
convenience have been described in the 
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proceedings below as Patpasha Estate and 
rjancbak Estate. The first party arc 
owners of 6 annas share in the zamindary 
of Patpasha Estate. The second party 
knoY^n as Ufa Babus are owners of another 
sliare of the same zamindary. Their en- 
tire share was let out in paint to the fourrh 
party. The third party called the Kaii- 
chanpur Babus arc owners of (> annas 
share of Patpasha in zamindari and paint 
right and two annas shave in ijwra right 
and they are also owners of 8 annas share 
in the zarnihdary of estate Ujanchak. 
1’’he fourth party as already stated are 
patnidars of the share of the second party 
in l^atpasha, and the fourth I\a party are 
jofedars of Patpasha under the fourth 
yrarty. The fifth party and sixth party arc 
owners of remaining shares in the zaiiiin- 
darv of Pjanchak. It appears there were 
long standing disputes between the parties 
about the boundary between the two estates 
with regard to certain \diur lands alleged 
to be reformations in situ. Tt should be 
stated at the outset that owners of the 
share of the zamindary^ interest in Pat- 
pasha held by the third party in pa(t!t and 
ijara l ight W'ere no party to the reference 
to arbitration. The reference was, made 
l)y documents called achalnatuahs execut- 
ed by the parties in favour of the arbitra- 
tors and filed before them on the I6th 
October 1916. At the time of thb refer- 
ence a proceeding under sec. 145 of the 
(Criminal Procedure Code was jiending 
between the parties and there was 
further likelihood of other Civil and 
Criminal cases arising between them. 
The parties stipulated that they and their 
heirs and representatives would be bouiiil 
by tlie award made by the arbitrators. 
Bijoy Kumar Mukberjee of the second 
party executed the achalnamah for him- 
self and as guardian of two minor nephews. 
The arbitrators commenced their Avork in 
January 1917. During the continuance 


of the proceedings before tlie arbitrators 
Bejoy Gopal Mukerji died. In May 1918 
an ekrarnama was executed in favour of 
the arbitrators by Nripendra Kumar 
IMukherjee, son of Bejoy Gopal on his ow n 
behalf and as guardian of his minor brother 
Debendra Math stating that they wHUild 
be bound by all the conditions in the re- 
ference executed by Bejoy Gopal. Nagen- 
dra Math Miikherji wdio was an executant 
of the achalnamah of the second party also 
joined in this ekrarnama as guardian of the 
minors on w hose behalf Bejoy Gopal had 
executed the achalnamah as guardian. 
The arbitrators commenced to hear argu- 
ments on behalf of the paities in June 
1918. The first, seconds, fourth and fourtli 
Ka jjarties were represented by the same 
pleader before the arbitrators. The 
hearing of arguments before the arbi- 
trators was closed on the i29th of 
September 1918. Then on 5th October 
1918 it was brought to the notice of tlie 
arbitrators that Nripendra Kumar ami 
Niliuani Miikherji of tlie second party had 
died in July or August and on the appli- 
(*atioii of the second party the arbitrators 
gav(^ time till the 8th November 1918 for 
filing fresh achalnaniahs on behalf of the 
r( ‘presen tat ives of Nihmini and for ap- 
])ointment of guardian for the minor. It 
appears that Nilinani left three? minor sons 
one of whom Nirode Kumar ^^ukerji^is 
said to have now’ attained majority. No 
fresh achalnamah, however, was filed nor 
w as any guardian for the minor Jlebendra 
appointed. The arbitrators made their 
aw’urd on the 22iid of Decembei’ 1918. Ap- 
plication for filing the aw^ard was made in 
Court on 20tli March 1919, and the learned 
Subordinate Judge made his order from 
which this appeal is brought on 22nd Sep- 
tember 1919. 

The third, fifth and ^ixth party applied 
for an order for tiling the award. 

The first, second and fourth party ap- 
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peal against the order of the Court below. 
The appeal is suppoi-ted on the following 
grounds, H) the arbitrators were guilty 
of misconduct, (2) on the death of two 
of the si‘cond party their representatives 
wore not made parlies and no new^ guardian 
was appointed for the minor Debend ra 
and therefore the award is null and void, 
a.nd ( 3) the award has 'determined a matter 
not referred to arbitration and such matter 
cannot be separated without affecting the 
determination of the matter referred. 
The plea of misconduct is based upon two 
letters, Exbts. 12 and 13 which the arbi- 
trators liad placed on their record and it 
is urged that they had communications 
about the case with some of the parties 
without the knowledge of llie others. 
^^’'e agree with the learned yubordinat'' 
Judge that there is absolutely no ground 
for the allegation, and that there was no 
misconduct on the pari of the arbitrators. 
With regard to the second ground the fact 
'is as has been already slated that no new 
guardian was appointed for Debendra on 
the death of his brother Xripendra, and 
the heirs of 'Niluuini, i.c., Nirode, 
Kalisadhan and Rabindra were not substi- 
tuted as parties before the arbitrators. 
Debendra was the heii* of Nripendra. Jt 
is conceded on behalf of the Appellants 
that having regard to the subject-matter 
of the arbitration and the terms of the re- 
ference the legal representatives of the 
deceaa('d persons would be bound by the 
reference to arbitration made by their pre- 
decessors. But it is urged that when two 
of the second party died during the period 
when arguments were being addressed to 
the arbilratojs and the representative of 
one of them wore not brought on the re- 
cord and no guardian was appointed for 
the minor who was already a party, the 
arbitrators could* not proceed to make an 
award. Eeliaiice is placed on the case of 
Rashidun-nisa v. Mahomed Ismail 


Khan (1). In our opinion that case 
has no bearing on the present one. 
There a reference to arbitration was 
made on behalf of a minor by her 
sister who professed to act as guardian 
for the minor. In tlie award her sister 
was described as acting for herself and 
guardian for the minoj*, but at the date of 
the award an application was pending be- 
fore the J)istrict Judge for her appoint- 
ment as guardian which wtis subsequently 
rejected. Their Lordships of the Privy 
Council held that the statement in the 
award was unjustified and the award was 
a nullity so far as the minor w^as con- 
cerned. The minor's share in the property 
was in that case reduced l).y the award and 
hei* interest in Ihe proceedings was adverse 
to that of another minor for whom also 
the alleged guardian purported to act. 
11 should also be observed that it was on 
tliase gj’ounds it^ was not seriously con- 
tended before their Jjordsliips that the 
arbitration proceedings, so far as the in- 
terest of the Appellant before them was 
concerned, coultj be siqiported. The Ap- 
pellant also rely on the case of Manindra 
V. Mahananda (2). The decision in that 
case rdoes not support the Appellants. 
But they say relying on a passage in the 
report that as the hearing before the ar- 
bitrators had not been completed before 
the death of the persons referred to, it 
was necessary to bring their representa- 
tives on the record and to make them 
parties and as this was not done the 
award is a nullity. It is true as a general 
principle that a person who is not a party 
to or properly represented in any proceed- 
ings should not be bound by those pro- 
ceedings. But proceedings before arbitra- 
tors arc not intended to be carried on ac- 
cording to the rules of procedure contained 

(1) I. L. R. ai All. 672: 8. 0. 18 C. W. N. 

11S2 (P. C.) (1909). 

(2) 1R 0. L. J. 360(1911).. 
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in the Civil Procedure Code. If there is 
a binding reference to arbitration all 
.' that it is necessary to be seen is that there 
is a substantial representation of the 
jdifferent interests before the arbitrators. 
In this case the reference was binding on 
the representatives of Nilnioni. There is 
no rule of procedure by which the arbitra- 
tors could substitute those representatives 
or appoint guardians ad liivm for infants. 
If we were to hold that the arbitrators 
could not go on with the arbitration as the 
representatives or some persons on their 
behalf did not choose to come before the 
arbitrators, the result w^oiild be that al- 
though the reference would not abate on 
the death of a party imder the law the 
arbitrators would in fact be unable to 
make an aw^ard and the arbitration would 
come to an end. We are therefore of 
opinion that the proposition urged by the 
Appellant cannot be of universal applica- 
tion. The question whether the aw^ard 
would be binding or not must depend upon 
the circumstances of each case. Here all 
the investigations had been finished and 
all the documents had been produced be- 
fore the arbitrators when the parses were 
alive. The arguments for the second 
party were addressed by the pleader who 
also represented the first and fourth parties, 
as their interest was the same. Nagendra 
o£ the second party was there and he re- 
presented all the minors in the proc!eed- 
ings in the Court below as tlieir guardian 
and is also now appearing as their guardian 
in this Court. There were also other 
adult persons of the second party. Then 
it must also be borne in mind that the 
whole interest of the second party, includ- 
ing that of the minors, in the property 
had been let out in patni to the 
fourth party, and the first and the fourth 
parties are really the persons who are 
directly interested in the matter of arbi- 
tration and the second party who are en- 


titled to receive a fixed rent for their share 
of the property from the fourth party, have 
only a remote interest in the controversy. 
No question as to the rights of the minors 
as between the other members of the second 
party was involved in the arbitration and 
whatever concern the family' had in 
it, it was pro|x?rly looked after by 
the adult members who were pre- 
sent. Nothing was stated to ns as 
having prejudicially affected the inter- 
est of the minors in particular apart 
from other members of the second party. 
It has been pointed out to us that none 
of the adidt members of the second party 
brought the fact of the death of two of their 
parties during the course of their argument 
before the arbitrators. It was several 
days after the arguments had been finished 
that this was done. It is stated in the 
award that the second party asked for 
time to take the necessai*y steps and time 
w^as given to them but nothing was done. 
Nagendra did not come forward with any 
fresh ekrarnamah as he had done along 
with Nripendra on the death of Bejoy 
Gopal. It is urged by the Respondents, 
not without good reason, that when the 
persons who now purport to take up the 
cause of the minors anticipated that the 
decision of the arbitrators would not be 
quite favourable to them, they acted in this 
way with the -evident object of finding a 
loophole to attack the award in subsequent 
proceedings. To give effect to the conten- 
tion of the Appellants would be in our opi- 
nion to declare the award a nullity on 
mere technical grounds, although it seems 
to have been made after a long and pro- 
tracted investigation with regard to long 
standing disputes in which a large num- 
ber of persons were concerned. 

We think that an* award made on pro- 
per reference ought not to be set aside on 
the ground of the alleged defect in proce- 
dure not affecting the merits wher^ sub- 
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stantial justice has been done. The Re- 
spondents also contend that even assum- 
ing that the interest of the minors 
cannot be affected by the award , the award 
cannot be field to be a nullity. The re- 
ference would have been good as regards 
the other parties without joining the prede- 
cessors of the minors some of their co- 
sharers in the zarnindari of Patpasha 
under whom the third party hold did not 
join in the reference. The Appellants 
reply that the others agreed to the refer- 
ence because they knew that the second 
party was also prepared to execute an 
achahinmah and if some of the second 
party are not bound by the award the 
others are also not hound. It appears to 
us there is no substance in this because the 
s(‘Cond party did as a matter of fact exe- 
( ute an achalmmah in the same terms as 
( thers and if on account of death some of 
the second party cannot be bound by the 
award that would not affect the validity of 
the award as regards all. We arc there- 
fore of opinion that the award is not a 
nullity. 

The third ground of the Appellants is 
formulated thus : — The disputed lands as 
pointed out by the parties to the Commis- 
sioner were j-omprised in C-ircuit No. 1 
and Circuit No. 3 as depicted in the map 
of tlpe Commissioner and therefore the 
arbitrators ought to have fixed the 
boundary line with regard to those two 
plots only and their award ought to have 
been confined to this. Instead of doing 
so they have declared that the land to the 
north of the district survey and settlement 
line from points A to B marked in the 
Commissioner’s map appertain to Ujan- 
chak and so on. The result is that they 
have settled boundaries of lands which lie 
outside Circuit No. 1 and Circuit No. 3 
of the Commissioner’s map. It seems to 
us there is no substance in this objection. 
The reference was for fixing boundaries 


l^etv een two estates. The reference and the 
aw^ard show that the question for decisior 
before the arbitrators was the ascertain^ 
ment of boundaries between the twc 
estates and the directions given to th^^ 
Commissioner was also for that purpose. 
The fact, that the parties pointed out two 
plots of land as disputed plots would not 
confine the reference made and require the , 
arbitrators to give an award only with re- 
gard to those two plots of land. We think 
the arbitrators w'ere quite right in not re- 
stricting their award to the two plots and 
in fixing the boundary lines betw’een the 
two estates, and wo agree with the learned 
Indge below in holding that the arbitrators 
liave not exceeded their authority and 
determined matters not referred to arbi- 
tration. 

The grounds urged in support of the aj)- 
|>eal fail and the apj^eal must he dismissed 
with (‘orl'^. Heai’ing fee, we asses i at 10 
gold mohurs. 

The 20th January 1922. 

On the second day of hearing of Ihis ap- 
peal an objection was taken on behalf of 
the Rcsj^ondent that Respondents Nos. 35 
and 36 are dead, that there has been no 
substitution of their heirs and that the ap- 
peal has abated and that it cannot proceed 
l)v reason of that fact. We are not in- 
forjued even now when those persons died. 
As a matter of fact the persons who are 
the heirs of the deceased Respondents 
Nos. 35 and 36 are on the record and are 
rc'presented here before us. They were 
substituted under an order of this Court, 
dated the 27th July 1920. No objection 
appears to have been taken at the time 
w hen the order was made and the order has 
in fact been acquiesced in for a period now 
running up to two years. We accordingly 
hold that this objection fails. 

J. N. R. Appeal dismissed. 
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[PRIVY COUNCIL.] 
[Appeal from Madras.] 


Viscount Gave. 
Lord Shaw. 

Mr. Ameer Ali. 
1921, 

Heard, 17, 20 and 
21, June. 
Judgment, 

15, July. 


The Seoretart of 
State for India in 
Council, Appellant, 

V. 

Rajaqofala Krishna 
Yachendra Baha- 
dur Varu, Raja of 
Venkatagiki, since 
deceased. Respondent. 


tayui6 in the zemindjri of Venkatagiri 
^Governments if mag assess revenue thereon-^ 
Inam ruleSs if applg to them — Permanent settlement 
of revenues if could he concluded apart from Reg. 
XXV of 1802 (Mad.)--~Secs. 3 and XXXI 

of 1802 (Mad.)s scope of. 

iS'fic. 4 of Hcg. XX F of 1802 (Marf.), by 
which Government in concluding perma- 
nent settlement of revenue with the 
zamindars of the Madras Presidency 
reserved to itself the power of im- 
posing additional revenjue upon lakhe- 
raj lands s had no application to the 
Venkatagiri zemindaris imsmuch as the 
sunmid-i-milkeut istirnrar granted by 
the Governnment to the zemindar in 
respect of it made no such reserva- 
tion and must, in view of the provisions of 
sec. 3 of the Regulation and the necessity 
which arose of making separate arrange- 
ments with powerful zemindars, have been 
granted independently of the provisions of 
the Regulation. 

Reg. XXXI of 1802 (Mad.) refers entire- 
ly to procedure appointed for the incestiga- 
tion of title to hold lands exempted from 
payment of revenue. 

These were consolidated appeals against 
the judgment of the High Court of Judi- 
cature at Madras and five decrees passed 
in pursuance thereof dated the 29th March 
1916, which affirmed the decrees passed 
by the District Court of Nellore and the 
Subordinate Court of North Arcot respec- 
tively in the suits mentioned in the follow- 
ing paragraphs. 


. The Plaintiff (Respondent) in each of 
the fimt four cases (in the District Court) 
Avas the Raja of Venkatagiri, who held the 
zamindari of Venkatagiri under a perma- 
nent settlement sanad.* Within the ambit 
of his estate there were at the date of the 
sanad various parcels of land which had 
previously been alienated by inam grants. 
The first suit — which gave rise to the first 
of the present appeals — related to them 
generally, and he therein asked for and 
obtained an injunction restraining Goveni- 
ment ’‘from holding any investigation 
into the nature of and title to inams and 
lakheraj lands in the said zamindari aud 
from dealing with the same under the inam 
rules .... or resuming them or assess- 
ing them to public revenue." 

The second, third and fourth suits re- 
lated to certain specific instances of such 
inams of the classes known as devadayam, 
dharmadayam and brahmadayam or reli- 
gious iname. The inam lands in question 
in the second and third suits had been^ 
taken by the zamindar into his own occu- 
pation — the grants being (as the Plaintiff 
said) resumed — and that in question in the 
fourth suit had been bought up by him ; 
and all were in the possession of the Plain- 
tiff. In each case the Inam Commissioner 
had completed his enquiry, in the course 
of which he found that the inams should 
not be confirmed as such under the rules, 
and consequently ordered that they should 
be "resumed by Government," i.e., 
assessed to public revenue. In each case 
the Raja obtained a declaration that such 
order was invalid. 

The fifth suit (in the Subordinate Court) 
was similar to the fourth, the holder of an 
agraharam inam having sold the endow- 
ment, and a similar decree w^as passed ; but 
the purchasers, uiz., the Plaintiffs (the 
third and fourth Respondents) were not 
the zamindars, and the lands were within 
the ambit of the Kalahasti zamindari. 

102 
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The High Court having affirmed the said 
decrees on appeal — though its judgment 
did not proceed on the same grounds as 
those of the original Courts — the Defend- 
ant preferred these appeals from the Ap- 
pellate decrees. 

Mr. A. M. Duyinc, K. G. (with Mr. 
Kenworthy Brown) Jor the Appellant le- 
ferred to Reg. XXV of 1802 (Mad.), 
Collector of Trichhiopolij v. Lekkamani 
(1), Proclamation of 23rd x^ugust 1800. 
Inctriictions of Government, 4th Septem- 
ber 1799 and Vedanta v. Kaniyappa I'll. 
Principle of res judicata was not appli- 
cable as previous decision did not deal 
with same property or same class of pjo- 
perty. 

Referred to Mangalathaminal v. Nara^ 
yandswanii Aiyar (3), Natesa ChUti v. 
Vengu Nachiar (4) and Moosa Goolam 
Ariff v. Ibrahim Goolam Ar iff (5). 

The sanad was accepted till 1897. 

^ “ Lakheraj ” cannot include inam.” 

Referred to Reg. XXXI of 1802 (Mad.). 

Taking the two Regulations together 
Government had the power to make the 
settlement. The letters are not admis- 
sible for construction of the sanad. Badar 
Bee v. Habib Mcrican Noordm (6) de- 
cided on whether a y)articular clause of a 
Will validates gifts. We started this en- 
quiry under Inara Rules of 1859 — ^22, 2, 3. 

• Mr. Kenworthy Brown (following). — A 
Crown right must be parted with in express 
terms. The sanad is not an act of 
State.” 

Mr. Upjohn, K. C. (with Meffsrs. 
DeGruyther , K. C. and Dube) for the Re- 
spondents. Reg. XXV does not support 
their case. See els. 3 and 4 of Regulation. 

(1) L. R. 1 T. A. 282, 806, 306 (1874). 

(2) T. L. R. 9 Mad. 14 (F. B.) (1888). 

(3) I. L. R. 3d Mad. 461 (1907). 

(4) I. L. R. 33 Mad. 102 (1909). 

(6) L. R. 39 I. A. 287 (1812). 

(6) [1909] A. C. 616. 


1 am suggesting a view which would make 
Mr. Dunne’s interpretation of cl. 4 agree 
with mine of cl. 12. 

Aitchison’s Treaties (1792) (Vol. V), 
]). 238. Treaty with the Naw ab of Arcot. 
We are of Arcot. See Art. 5 of these 
treaties. We are one of these polygaiB 
mentioned. They say '' poly gar pesh- 
cush.'" This terra is used there and is to 
he always the same. 

The arrangement in 1802 was not a 
settlement of pesheush. There was a 
settlement of pesheush in 1792. Object 
in 1802 was to do aw^ay with military 
tenure and rights to make customary exac- 
tions such as sayer, etc. 

Mr. A. M. Dunne, K. C. in reply: 
They have tried to make out that this is 
not a settlement under 1802, that there was 
already a pesheush, etc. We have no- 
wdiere anything against this that the only 
Regulation that made permanent settle- 
ments was that of 1802. 

The sanad practically follows the Act 
except that it 6(iys nothing about lakh era j. 
It follows the Act throughout. 

Their Lordships’ Judgment was deli- 
vered by 

Mr. Ameer Ali.— The facts of this 
litigation take tlieir origin in the early 
estabflshment of British rule in the 
Madras Presidency. The Raja of Ven- 
katagiri holds a zemindari of considerable 
extent in the modern district of Ncllore. 
His ancestors were admittedly in posses- 
sion of the estate since the Mohammedan 
times, subject first to the Emperors of 
Delhi and afterwards, on the disruption 
of the Mogul Empire, to his representa- 
tives in the Carnatic, usually styled the 
Nawabs of Arcot. Besides the payment 
of a fixed revenue or pesheush they were 
bound to maintain an armed force for 
the assistance of Government in times of 
disorder or rebellion. 
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In tlic year 1792 a treaty was entered 
into between the East India Company 
on the one side, and the Nawab of Arcot 
on the other, under which the adminis- 
tration of the country wa^ assigned 
to the British. The arrangement, how- 
ever, was found not to be satisfactory. 
It had left the Nawab a considerable 
amount of authority, whicli soon gave 
rise to cause of friction between him and 
the East India Company. Consequently » 
in 1801 , a fresh treaty was executed under 
which the entire administration passed 
into British hands. In both the treaties 
the position of the Baja of Venkatagiri 
was maintained ; and the revenue lie be- 
came bound to pay to the East India 
Company continued to be the same as he 
had all along paid to the Mohammedan 
rulers. 

In pursuance of the policy laid down 
by the Board of Directors, Lord Clive, 
who was at the time the Governor 
of Madras, proceeded to pei^uade the Raja 
of Venkatagiri and other poly gars, who 
occupied a similar position, and whose 
zamindaries lay chiefly in Western Arcot, 
to abandon the system of maintaining an 
armed force for the assistance of Govern- 
ment. It was pointed out to them by 
the Governor in Council that the duty of 
maintaining an army for the servir^e of 
Government im|X)sed a heavy and costly 
responsibility ; the East India Company 
would henceforward take over all charge 
for the preservation of law and order and 
thus relieve the zaraindars of an irksome 
burden. They were at the same time 
assured that their fixed pesheush would 
remain invariable. The zamindars were 
thus induced to consent willingly to this 
arrangement, and in lieu of maintaining 
an army, which cost them a considerable 
amount of money, they undertook to pay 
an additional revenue on their estates, 
which was added to their peahemh . 


Pursuant to this arrangement a sanad 
was issued, on the 24th August 1802, to 
the zamindar of Venkatagiri and other 
zamindars occupying a like position, em- 
l)odying the terms which had been agreed 
upon. This document is called a 
'' siinnud-i-milkeut istimrar, or deed of 
permanent property.” The word istimrar 
denotes its character of perpetuity and 
permanency of revenue. The aggregate 
pesheush was, in the case of Venkatagiri, 
put down as 1,11,058 star pagodas. The 
clause in the sanad which relates to 
this, particular arrangement is in these 
terms : — 

“ In consideration of your relief which 
your finances will derive from the relinquish- 
ment of your military service and from the 
discontinuance of the expenses to which you 
have on that account been liable, in con- 
sideration also of charging itself witli the 
entire protection of the territories depen- 
dent on its power, the British Government 
has fixed your annual contribution, including 
equivalent for the militarv service and the 
established pesheush for every year, at the 
sum of star pagodas 1 , 11 , 058 , which said 
amount shall never be liable to changes under 
any circumstances, and is hereby accordingly 
declared to be permanent annual demand 
of Goivemment on your zamindari.’* 

The only reservation in i-especfc of the 
absolute abandonment on the, part of 
Government of all claim to enhance the 
consolidated pesheush is contained in cl» 
5, which runs thus : — 

“ The permanent pesheush fixed by thi.^ 
sanad in your zamindari is exclusive of the 
revenue derived from the manufacture and 
sale of salt and saltpetre, exclusive of the 
sayer or duties of every description, the 
entire administration of which the Govern- 
ment reserves to itself, exclusive of the tax 
on the sale of spirituous liquors and the in- 
toxicating drugs, exclusive of all lands and 
russums heretofore appropriated to the 
support of the police establishment. The 
Government reserves to itself the entire 
exercise of its discretion in continuing., or 
discontinuing temporarily or permanently. 
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The articles of all sorts included according 
to the custom and practice of the country 
under the several heads above stated/^ 

It is clear, hom^ver, that at this time 
two policies were on foot ; one with regard 
to the powerful zamindars who main- 
tained large armies, with whom a settle- 
ment was essential on a separate basis ; 
the other a measure of general assessment 
in accordance with the instructions issued 
to tlie Board of Revenue on the 24th Sep- 
tember 1799. In the carrying out of this 
latter policy the Government passed Reg. 
XXV of 1802, which came into force on 
the 13th duly 1802. The preamble of this 
Regulation is important. It declared : — 
Whereas it is known to the zamindars, 
morassydars, ryots, and cultivators of land 
in the territories subject to the government 
of Fort St. George, that from the earliest 
until the present r>eriod of time, the public 
asnelssment of the land revenue has never 
been fixed ; but that, according to the prac- 
tice of Asiatic Governments, the assessment 
of the land revenue has fiuctuated v/ithout 
any fixed principles for the determination 
of the amount ; and without any security to 
the zamindars, or other persons, for the 
continiuance of a jnoderate land tax ; that 
on the contrary, frequent enquiries have 
been instituted by the ruling power, whether 
Hindu or Mohammedan, for the purpose of 
augmenting the assessment of the land 
revenue * that it has been customary to re- 
gulate such augmentations by the enquiries 
• and opinions of the local officers aupointed 
by the ruling power for the time being ; and 
that in the attainment of an increased 
revenue on such foundations it has been 
usual for the Government to deprive the 
zamindars, and to appoint |>ersons on its own 
behalf ‘to the management of the zamin- 
daries ; thereby reserving to the ruling power 
the implied right, and thei actual exercise 
of the proprietary possession of Jill lands 
" whretever ; And whereas it is obvious to the 
.said zamindars, merassydars, ryots, and 
. cultivators of l^ind that such a mode of 
.administration must be injurious to the 
permanent prosperity of the country, by 
obstructing the progress of agriculture, popu- 
lation and wealth ; and destructive of the 


comfort of individual persons, by diminish- 
ing the security of personal freedom, and of 
private property : Wherefore the British 
Government, impressed with a deep sense of 
the injuries arising to the State, and to its 
subjects, from the operation of such i/rinci- 
ples, has resolved to remove from its 
administration so fruitful a source of uncer- 
tainty and disquietude ; to grant to zamin- 
dars, and other landholders, their heirs and 
successors, a permanent property in their 
land in all time to come ; and to fix for ever 
a moderate assessment of public revenue on 
such lands, the amount of which shall never 
be liable to be increased under any circums- 
tances.’^ 

And in sec. 2 it proceeded to enact 
that : — 

‘‘ In conformity to these principles, an 
assessment shall be fixed on all lands liable 
to pay revenue to the Government ; and in 
consequence of such assessment, the pro- 
prietary right of the soil shall become vested 
in the zamindars, or other proprietors of 
land, and in their heirs and lawful successors 
for ever.” 

Sec. 3 will be referred to later. 

Sec. 4, which forms an iinjKwtant ele- 
ment in the 'Consideration of the present 
case, is in the following terms : — 

The Government having reserved to 
itself the entire exercise of its discretion in 
continuing or abolishing, temiwrarily or 
permanently, the articles of revenue includ- 
ed according to the custom and practice of 
the •country, under the several heads of .salt 
and saltpetre ; of the sayer, or duties by sea 
or land ; of the abkarry, or tax in the sale 
of spirituous liquors, and intoxicating drugs ; 
of the excise on articles of consumption ; 
of all taxes personal and professional, as 
well as those derived from markets, fairs or 
bazars ; of fnVhernj lands (or lands exempt 
from the payment of public revenue) ; and of 
all other lands paying only favourable quit 
rents: the permanent assessment of the 
land tax shall be made exclusively of the 
said articles now recited.” 

The drafting of this section can by no 
means be commended for preciseness or 
lucidity, but it is clear ^hat the reserva- 
tions in respect of the power of Govern- 
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merit are wider than in the sanads refer- 
red to above. 

It appears that the Venkatagiri estate, 
when it came under British administra- 
tion. included a large number of inani 
lands, which had been expropriated by the 
zamindars from time to time for charit- 
able or pious purposes, either free of rent 
or on favourable rent. Some lands had 
also been granted to people for services 
to the estate. In respect of the latter 
the zarnindar had an absolute right of re- 
sumption. As regards the others, which 
came within the category of pious grants, 
his power ap|>ears to have been limited : 
he could resume them only on specific and 
apparently valid reason. 

Tn 1816 the Government attempted to 
enforce its rights against the zarnindar in 
respect of some of these alienated lands. 
IMie dispute wa^ as to whether the zamin- 
ilar was entitled to .take possession of 
them without any liability for the xiay- 
ment of additional revenue, or whether 
the Govenment was entitled to the 
benefit of the resumption and possessed 
the right to assess revenue on those lands. 
The disiDute was decided in favour of the 
zarnindar, viz., that the Governmient had 
no such right as it claimed. Matters 
remained quiescent from the year 1822, 
when the action was decided in^the Pro- 
vincial Court, until 1897, when the Gov- 
ernment again put forward the same 
claim as they had done in 1816 and at- 
tdhipted, by their Revenue Officers, to in- 
vestigate into the title of the grantees who 
held the lands under the zarnindar and 
to ascertain w^hether the grants were 
valid or not, and if they were not. to 
assess revenue on them. The Eaja of 
Venkatagiri resisted the Government’s 
claim, and after a good deal of correspon- 
dence brought in the Court of the District 
Judge of Nellore the four suits which 
form the principal foundation of the pre- 


sent consolidated appeal. The fifth suit, 
which has Seen made a part of the pro- 
ceedings, was brought against the Gov- 
ernment on similar grounds by another 
person iu the Court of the Subordinate 
Judge of North Arcot in respect of laruls 
lying in another estate. 

In para. 10 of the plaint the Raja 
states the nature bf the grants and his 
rights with reference to the alienated 
lands, and in para. 11 he specifies his 
grounds of objection to the fivsh assi'ss- 
ment w’hich the Government proposed to 
make on him. Ills ground of action is 
thus stated in the plaint : — 

That the Inam Deputy Collector of 
Nellore acting under the orders of Qovern- 
ment, gave a notice to the Plaintiff that ho 
would proceed to investigate the condition 
of dei/adafjiiffi and dh(Mnnndni/n m inanis in 
the Yenkatagiri zamindari which had been 
granted prior to the permanent settlement, 
and that in order to enable him to do so, the 
Plaintiff should furnish him with a list of 
such inanis containing the particulars speci- 
fied in a statement annexed to the said 
notice, and that, in spite of the Plaintiff’s 
repeated objections to the right of Govern- 
ment to resume such inanis in the zamin- 
dari of Venkatagiri or deal with the same 
under the Inam Rules, the said Deputy 
Collector is proceeding; with the inve^stiga- 
tion . . 

He pleaded m* judicata oil the basis of 
the proceedings in 1816, and alleged fur- 
ther that the Government by their *ow’n 
conduct W'ore estopped from claiming the 
rigJit of assessment. On these grounds 
he prayed for a declaration that the 
Secretary of State had no right to resume 
or assess to public revenue inams or 
lakh era j lands situate within the zamin- 
dari of Venkatagiri nor any reversionary 
right therein, or any such right in the 
inams or lakhcraj lands wdiich had already 
come in the Plaintiff’s possession. He 
also asked for a permanent injunction re- 
gtraining ilie Secretary of State and his 
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officers from liolding any investigation 
into the nature of and title to inams or 
lakhcraj lands within his estate, and from 
dealing with the same under the Inam 
Ellies sanctioned by Government on the 
9th August 1859, or resuming them or 
assessing them to public revenue. 

The Government joined issue with him 
on the question of the right of Govern- 
ment io resume and assess these expro- 
priated lands; their principal contention 
being that under sec. 4 of Tleg. XXV of 
1802 the Governmomt had expressly le- 
served its power and that the provisions 
in the sanad do not prejudice it or take it 
awTiy. 

The other objections in the written state- 
ment do not appear to their Lordships 
material for the purposes of the present 
judgment. 

The District Judge states, in theif 
Lordships’ opinion, correctly and con- 
cisely the question for dehTinination : — 
/‘The main question really to be decided 
in this suit is, whether the reversion in 
respect of inams or lahhvraj lands situated 
within the zainindari of Venkatagiri belongs 
to the Government or to the zaminder, and 
whether the Government is entitled to 
resume ihoise inams or whether such right 
of resumption belongs to the zamindar.’^ 

In a careful review of the facts, he hold 
in substancA that the Venkatagiri zamin- 
dari did not fall within the purview of the 
Ke^ulation, and that consequently the 
contention of the Government was not 
maintainable ; and he accordingly in the 
four suits before him made a declaration 
in favour of the Plaintiff’s right and 
granted an injunction as asked for. On 
appeal to the High Court his decrees have 
been maintained, although the reasons 
wdiich the learned Judges of the High 
Court have assigned for coming to the 
same conclusion as«the first Court do not 
proceed on the same lines as those fol- 
lowed by the District Judge. In sub- 


stance, Iiowever, there is absolute concur- 
rence between the two Courts. 

The Government appears to have failed 
also in tlie Court of the Subordinate 
Judge of Nortli Arcot, and their appeal to 
the Higli Court was dismissed. 

As theii- Lordships substantially agree 
with the conclusions arrived at by the 
Courts in India, they do not think it 
necessary to traverse at any great length 
the grounds upon which the High Court 
and the District Judge have rested their 
judgments. It has been argued before 
the Board that the sanad of tlie Plaintiff 
could not possibly override the express 
provisions of the Regulation, and that the 
executive Government had no powder to 
convey to the grantee — viz,, the zamin-^ 
dar — larger rights than the statute pro- 
vided. It was urged that the rights of 
the Crown cannot be taken away bv im- 
plication, and it .was stated that having 
regard to the terms of the section already 
referred . to, tlie Government had abso- 
lute powder at any time to direct an in- 
vestigation into 4.he title of the lakheraj 
lands to which the Plaintiff laid a claim 
as part and parcel of his estate not liable 
to assessment by Government. In view 
of this contention which has been 
strenuously pressed by learned Counsel for 
the Government, it becomes necessary to 
examine a little more closely the circum- 
stances which led to the conferment of 
the sanad on the zarnindar of Venkata- 
giri and the other zamindars who wer^ in 
the same position with him, and to con- 
sider bow far the grant is affected by the 
provisions of Reg. XXV of 180^. 

As already observed, the British author- 
ities appear to have taken in hand as 
early as the 24th September 1799, the 
regularisation of the land revenue in the 
Carnatics and to have issued instructions 
to the Board of Revenue as to the liue of 
action to be taken, for the purpose of in- 
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stituting a general enquiry into the con- 
ditions under which land was held within 
those territories. Keg. XXV of 180‘2 was 
an outcome of the enquiries made under 
those instructions to the Board of Bevc- 
nue; but it appears that whilst these en- 
quiries were proceeding with regard to a 
geneiul settlement of revenue, simulta- 
neously an enquiry was in progress re- 
specting the amount the Venkatagiri 
estate should in addition to the “ estab- 
lished pesheush'* pay in lieu of its re- 
lease from the liability to keep up an army 
for the service of Government. 

Mr. Stratton, the peshciish C’ollector of 
North Arcot, had been deputed to make 
a thorough enquiry as to the resources of 
the different polygars, and the Report 
which he submitted to the Government 
on the 14th July 1801, contained ail the 
requisite information, and upon that in- 
formation the commutation which was 
granted to the zamindar of Venkatagiri in 
respect of his military force appears to 
have been fixed. He -sets out in his 
Report the different kinds of inams, some 
of which the zamindar was at liberty to 
resume at his own discretion, others Which 
he could not resume without sufficient 
reason, such as neglect of duty, etc. All 
these lands appear to have been .taken 
into consideration in arriving at the esti- 
mate of the commuted amount. 

The sanad to the zamindar of Venkata- 
giri was issued, as already stated, on the 
24th August 1802, by the Governor in 
Council, Lord Clive, on behalf of the East 
India Company. The material terms of 
the sanad have already been referred to. 

On the same date Lord Clive addressed 
a letter to the zamindar in terms which 
leave little doubt as^o the meaning to be 
attached to the grant. He states first 
the object with which the sanad was 
granted, and goes on to say that — 

“ Under the circumstances, the amount 


which your brave self has to pay annually in 
future is fixed as follows : — 

“ In consideration of military service — 
eighty-nine thousand three hundred and 
eighty-five star pagodas. 

The fixed jM^nhcush (tribute) — twenty- 
one thousand six hundred and seventy-three 
pagodas. 

“ Total — one lakh * eleven thousand and 
fifty-eight star pagodas.’^ 
and w'hat follows is important. The 
document goes on to say : — 

“ As the above-mentioned amount is the 
maximum portion of your exalted self’s 
zamindari which should annually be sent to 
the Government on account of the expenses 
for general protection, therefore, sanad 
(deed) of perpetual ownership, to the effect 
that the sum of one lakh eleven thousand 
and fifty-eight star pag<>das should be paid 
to Government annually, by the zamindari 
of your brave self, by way of permanent 
jama (assessed revenue), is sent to you 
under the seal and signature of the Members 
of Government.^' 

and again : — • 

Accordingly, having this matter in view, 
all the incomes from the lands of Ainaram and 
Kattubadi retained in possession of foot 
soldiers were not included in the account of 
the item of the consideration for their 
services." 

On the 25th August 1802, a letter was 
addressed by the Secretary to, Ihe Gov- 
ernment to the Collector of Western 
pesheush, which included the thr«e 
zamindaries principally concerned, viz.^ 
Venkatagiri, Calastry and Bomrauzepol- 
lain, making it clear that the revenues that 
were assessed upon these three zamin- 
daries were deliberately fixed in the case 
of Venkatagiri at Rs. J, 11, 008, to be paid 
annually by the zamindar. 

Paragraph 10 of that document is im- 
portant, and* it is in these terms ; — 

“ To remove from the minds of the zamin- 
dars all doubt of the ^>ermanency of the 
present arrangement the Governor-in- 
Council has caused summd-umUlkcrut isHmrar 
to be prepared under the seal and signature 
of His Lordship-in-Council for the purpose of 
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l)cin^ delivered to the zaiiiiindftrs, K&booliiits 
corresjK)ndjnp with these soiiiflids ftre Also 
transmitted, and tli/5 special commission 
desire that you will require the zamindara 
to sign and return them to you duly execu* 
ted; to these kabooliats you will annex a 
kistbundy fixing the kists according to the 
seasons of produce/’ 

In accordcince with these instructions 
from the Governinent given to the 
(iollector of Western peshoLsh, kabnliyuts 
were taken Iroiii the ziiinindar in identical 
terms, but before executing his kabuliyat 
tlie zaiuindar of Venkatagiri took parti- 
cular care to have the extent of his 
zamindari inserted in specific terms in the 
sanad tliat was giantcd. That appears 
from Mr. Stratton’s letter of the 17tb Sep- 
tember .1802. In para. 6 that oflicer 
states as follows : — 

The Venkatagiri zamindar further made 
objections to sign his kabooliat until I had 
specified therein the several Districts com- 
* posing the Venkatagiri zamindari ; consider- 
ing this scruple of no material import, 1 was 
induced to accede to his request and at his 
suggestion to recommend to you that the 
districts under him should be particularised 
at the back of his sanad, for which purpose 
it is now accordingly returned.’' 

So far as these documents are concern- 
ed, they Jeave no possible doubt that the 
Government, represented by the Governor- 
in-Council on the one side fixed a definite 
specific assessment on the whole zamin- 
dari of Venkatagiri irrespective of the 
particular assets derived from each parti- 
cular unit of property within the estate, 
and that the zamindar, on his side, ac- 
cepted that arrangement on that special 
understanding. The question now is 
whether that action of the Government 
was, in view of the provisions of Reg. 
XXV of 1802, valid or otherwise. As 
already stated, tloiinsel for the Appellant 
have strongly argued that, in view of the 
provisions of sec. 4 of that Regulation, ex- 
cluding the “ lalcheraj lands (or lands 


exempt from the payment of public reve- 
nue) and all other lands paying only 
favourable quit rents” from the perma- 
nent assessment of the land tax, it was not 
competent for the Governor-in-Council to 
grant a sanad of the character that is in 
issue in this case : and much stress is laid 
upon the instiuctions that were originally 
issued in connection with the enquiry into 
the general resources of the different 
(‘States in 1799. It is said that in tliat 
document the Government took care to re- 
serve its right on all lands “at present 
alienated and paying no public I'cvenue 
which may have been or may be pi oved to 
be held under illegal or invalid titles and 
the revenue of which is not included in 
the Committee’s account.” 

Tn lespect of this contention tw^o consi- 
derations arise — firstly, whether tlie lands 
which are now sbught to be assessed were 
in fact paying no public revenue, and 
secondly, whether, in view of the provi- 
sions of sec. 3, it is open to the Govern- 
ment to contend that the sanad should not 
be taken into account in the construction 
of sec. 4. Sec. 3 declares as follows : — 

** ^"here the conditions of the permanent 
assessment of the revenue may have been 
adjusted, a sunnud-i-milkeut istimrar^ or 
deed of permanent property, shall be granted 
on the part of the British Government to all 
persons being, or constituted to be, zainiii- 
dars or proprietors of land ; and each zamin- 
dar or proprietor of land shall execute and 
deliver to the Collector of the district a 
correspondent kabooliat. The said sgjiads 
an)i kabooliat shall contain the^ conditions 
and articles, of tenure by which the lands 
shall be held ; in all cases of disputed as- 
sessment, reference shall be had to the 
sanads and kabooliats ; and judgment shall 
be given by the Courts of J udicature, in con- 
formity to the conditions under which the 
agreement may have been formed in each par- 
ticular case.” 

The above section lays down a definite 
rule relative to the principles on which the 
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provisions in the Regulation should be con- 
strued. Now the sanad in question con- 
tains no reference to the lakhcraj lands 
within the Venkatagiri zamindari. It 
would follow, therefore, that in the case of 
this property the provisions of sec. 4 have 
no application, and that the assessment 
fixed upon it by virtue of the arrangements 
adopted in 1802 was upon a basis quite 
different from that provided in sec. 4 of 
the Regulation. In other words, both the 
assessment an<J the sanad are outside the 
Regulation under which the Government 
claims the right to resume the inam lands 
within the estate of the Plaintiff and to 
assess them separately. 

It should also be ol)servcd tliat, altliongh 
the Regulation was passed on the 13th 
July 1802, and the sanad was granted to 
the zamindar of Venkatagiri on the 24th 
August, the recommendation of the Com- 
mission of the 12th August 1802, on which 
the sanad was granted, recommended that 
the new assessment should be fixed to run 
from the 12th July of tliui year. After 
stating the principle on which they were 
proceeding in fixing the amount to be paid 
by the zamindar in commutation of* the 
military service, in para. 40 they say as 
follows : — 

“ If the grounds on which we havQ now 
had the honour to propose that the assess- 
ment of public revenue ishould be fixed on 
the four Western zamindaries, including the 
customary pdsheush and equivalent for 
military service, be approved by your Lord- 
ship-in-Council, the total amount of revenue 
derived to the State from those valuable 
provinces will exceed the amount of the old 
pesheush by the sum of 1,72,296 pagodas, 
and the aggregate amount of imhciish and 
the equivalent will, in future, be 2,50,000 
pagodas per annum. We conclude the sub- 
ject by recommending that the permanent 
assesisment of the public revenue on these 
zamindaries be fixed accordingly at that 
rate, from the*12th day of July last.'' 

This also clearly shows that the arrange- 


ment in respect of “the four Western 
zamindaries** was made independently of 
the provisions of the Regulation. Another 
thing has to be observed in connection with 
this arrangement, viz., the difference in 
the terms of this sanad from the sanads 
granted to the other zainindars under the 
Regulation itself. 

In the view their Lordships take of the 
general evidence in the case they do not 
consider it necessary to express any opi- 
nion on the question raised by the Plaintiff 
that the controversy in dispute is res judi- 
cata in consequence of the decision of the 
Provincial Court in 1822 ; but it is desir- 
able to point out that since that decision 
the Government at various times expressly 
jissented to the position whicli the zamin- 
dar had taken up in respect of the inam 
lands within his estate. Their Lordships 
wdll refer only to three documents : first, 
Ext. K.— a letter of tlio 241 h April 1823, 
addressed by tlie Secretary to the Board of , 
Revenue to the Chief Secretary to the 
Government, in which it was stated as 
follows : — 

The permanent p^^^hemh of the zamin- 
dari of Venkatagiri was fixed upon the 
principles as upon Bomrauze and Calastry, 
and for the same reasons which induced the 
Board to state upon a former occasion that 
they considered the zamindar of Bomrauze 
Dot to be entitled to remission on account 
of certain villages having been taken froih 
him by a decree of Court inasmuch as by the 
operation of that decree there was taken 
from him nothing on which his contribution 
to Government was fixed; they are now of 
opinion that the zamindar of Venkatagiri is 
entitled to benefit by the resumption of any 
villages formerly alienated from his zamin- 
dari without question on the part of Gov- 
ernment or being liable to assessment on the 
increase to his resources thereby acquired.’’ 

Again in 1839 the Board of Revenue, in 
a letter addressed to the thief Secretary to 
the Government (Ex. N), stated as fol- 
lows : — 

“ The zamindar now resti? his claim on the 

103 



818 


THB C:&LOUTTiS WBBKLS NOTES. 


[Vot. XXVI 


The Sbcretahv of State fob India Rajagopada Krishna Yachbndra. 


ground that as his permanent cowle was 
framed without any reference to ite assets, 
and as it contains no reservation in respect 
to the right of resuming lakheroj land, as in 
the case of the northern and other zamin- 
daries, the right to resume inams or lahheraj 
lands in the position of Peddapoloor belong- 
ing of right to him and by no means to the 
Government, and he cites a decree by the 
Provincial Court of the Northern Division in 
favour of the zamindar of Venkatagiri in a 
fluit brought by the Collector of Nellore for 
the recovery of the village under timilar 
circumstances/' 

and in para. 17 they say as follows : — 

** On the other hand, the decrees of the 
Zillah Court of Chittoor and of the Provin- 
cial Court of the centre division are in favour 
of the right of Government to resume, in 
preference to that of the zamindar. But it 
will be noticed that they contain no allusion 
to the dissimilarity in the terms of the per- 
manent settlement of Calastry and the other 
Western polliems, assuming that the 
2 )eshnish was fixed as on the zamindaries in 
the northern, upon the assets, and that Reg. 
XXXI of 1800 applies to the former as to 
the latter. By a reference to the kabooliat 
of the zamindar of Calastry and the corres- 
pondence which passed at the time a per- 
manent cowle was granted to him, it will be 
seen at once that the iMjtshcvfth was not so 
fixed, and, as already shown, the Regulation 
above mentioned was not considered to ap- 
ply to the case of the Venkatagiri zamindar.'’ 

On the' 3rd September 1860, the Com- 
missioner of the Division issued certain in- 
structions for the guidance of the Deputy 
Collectors employed in inarn investigation 
of the North Arcot district , and he correct- 
ly laid down the position with regard to the 
zamindar of Venkatagiri and the other 
zamindars who stood in the same position, 
in the following terms : — 

“ The private estates will be first noticed. 
The zamindaries of Kalahastri and Karveti- 
nagar were, like the zamindari of Venkata- 
giri in the Nellore District, permanently 
settled in 1803 on ^ the principle of the com- 
mutation of the military service tenure at- 
tached to them. The waa not fixed 

upon the assets of the estatesi, but was a 


proportion of the cost of the zemindar’s 
military establishment^ inclusive of amarams 
and kattu badis, diminished by the amount of 
revenue derived from salt, sayer and abkari, 
which were reiserved by Government. The 
inams were not excluded by the terms of the 
settlement, and the Government have there- 
fore no ri*ght of reversion in them." 

The revenue authorities in that part of 
the Presidency, in the face of the expres- 
sion of opinion to which reference has been 
made here, have attempted to reverse the 
arrangement expressly entered into in 
1802. In their Lordships’ opinion this 
attempt fails. 

Some stress was laid on behalf of the 
Appellant on the provisions of Reg. XXXT 
of 1802. It is sufficient, however, to point 
out that that Regulation refers entirely to 
procedure appointed for the investigation 
of the title to hold lands exempted from 
the payment of revenue. Here the lands 
which are souglit to he i*esumed were not 
exempted from the payment of public 
revenue ; the revenue which was paid on 
the estate included the lands in question 
and the jama was assessed on the whole 
estate inclusive of the laUhcraj and inam 

lands. 

» 

Por the foregoing reasons their Lord- 
ships are of opinion that the judgments 
and decrees of the Courts in India are right 
and .should he affirmed and that these aj)- 
peals should be dismissed with costs, and 
they will humbly advise His Majesty 
accordingly. 

Solicitor : The SoticitoTy India Office f^r 
the Appellants. 

Solicitjr : Mr. Douglas Craut for the Re 
spondent. 

R. M. P. 
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(ClVlL APPELLATE JURISDICTION.] 
Privt Codnoil Applioations 
Nob. 2 and 8 of 19S2. 

Shiva Pros ad Sinqh, 
Defendant, Petitioner 
to England, 

V. 

Rani Pbayag 
Eumari Dbbi and 
ors., Plaintiffs, 
Opposite Party. 

Civil Procedure Code (Act V of 1908)^ sec, 109^ 
cl, (c\ scope of Order” in cl, (c), meaning of^ 
as distinguished from final order ” — Jurisdiction 
of High Court to grant leave to appeal to King in 
Council against interlocutory orders Fit case for 
the exercise of such jurisdiction. 

The term “ order ” in cl, (c) of sec. lOi) 
is intended to cover not merelij a “ final 
order ** but is wide enough to incAude an 
interlocutorj/ order, li has a different 
meaning to the expression “ final order ’’ in 
cl. {a). 

In a fit case the High Court has 
jurisdiction to grant leave to appeal to His 
Majesty in Council under cl, (c) oj sec. 
109 from an interlocutor ff order, 

IlADHA Krishna Ayvar v, Swaminatha 
Ayyar (1), Banarsi Frrsuai) V, Kashi 
Krishna Narain (-j) and J3amra Co*vl 
Company v. Bhnarrs Bank (3) referred to. 

This was an apijlicatiou for leave to 
appeal to His Majesty in Council against 
an order of a Division Bench of the High 
Court, dated the 9th February 1922 made 
in Civil Rules Nos. 91 of 1921 and 1 of 1922 
in connection with appeals from original 
decrees Nos. 194 of 1921 and 51 of 1922. 

The facts of the case will appear from 
the judgment. 

Mr. 6'. li. Das, Counsel, and Baba 
Dwarkanath Ghakravorty (Senior Govt. 
Pleader), Dr. Dwarkanath Milter, Bahus 

(1) L. B. 48 I. a. 81 : p. c. 26 C. W. N. 630 
( 1020 ). 

(2) L. E. 28 I. A. 11 nt p. 13 ; b. c. I. L. R. 
23 All. 227; 6 0. W. N. 193 (1000). 

(3) 21 C. L. J. 281 (1914). 


Romesh CTiandra Sen, Krishna Lai Baner- 
jee and Krishna Ghaitanya Ghosh for the 
Petitioner. 

Mr. B. Chakraverty, Counsel, Babus 
Mohendra Nath Roy* Ram Chandra 
Majumdar, Promotha Nath Bondopa- 
dhyaya, Nagendra Nath Bose and Rama 
Prosad Mukerjee for the Opposite Party. 

# 

The Jldgmrnt of the Court was as 
follows : — 

Sanderson, C. J. — This is an applica- 
tion by one Sliiva Prosad Singh for leave 
to api>eal to His Majesty in Council. 

The suit related to an impartible estate 
of one Raja Sangram Singh. He left three 
sons. Durga Prosad Singh was the des- 
cendant of the first son. * He died on the 
7th March 1910 leaving three widows who 
are the Plaintiffs in the suit. Shiva Presad, 
the Appellant is the descendant of 
another son of Raja Sangram Singh. He 
is the Defendant in the suit. After the 
death of J3ui*ga Prosad the Defendant 
entered into possession of the estate. 
Tliere was an installation ceremony held 
in March 1910 and the Defendant’s name 
was registered as the proprietor of the 
estate under the Land Registration Act. 
Durga Prosad had left a Will dealing with 
certain jewellery and money, the Will 
containing among other matters a provi- 
sion* tliat each of the widows was to re- 
ceive Rs. 300 a month by way of mainten- 
ance. No j)robate' was taken out of the 
Will. But in August 1916 certain ar- 
rangements by means of certain documents 
were made for tlie purpose of carrying out 
the Will, and, there being some money 
in the Bank of Bengal a suit was brought 
by Shiva Prosad against the Bank and 
against the widows, in which a decree was 
made in favour of the present Defendant 
who was the Plaintiff' in •that suit, in 
August 1917. 

The present suit w^as brought in March 
1919 in the Alipur Court, and the main 


Sanoebbok, 0. J« 
Riohardbon, j. 
1922, 

10, March 
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claims were, first, to recover the imparti- 
ble estate; secondly, to recover certain 
moveable and ^immoveable properties 
which were alleged to be the self-acquired 
properties of Diirga Prosad ; thirdly, for 
a declaration that the Will w^as not a 
genuine one; fourthly, that the decree in 
the suit wafi not binding upon the Plain- 
tiffs ; and fifthly, that the documents, to 
which 1 have referred, whereby the parlies 
agreed to give effect to the Will, were 
not binding on the Plaintiffs. 

The total value of the properties in- 
volved in this suit is said to be about a 
crore of rupees. 

A long time was occupied in the dis- 
posal of the shit : and eventually the 
learned Subordinate Judge gave his judg- 
ment on the 3rd of November J9’2l. He 
found that the present Api)licant, the De- 
fendant in the suit, was the rightfid 
owner of the impartible estate. He found 
in favour of the Plaintiff's as regards the 
properties, which were alleged to have 
been self-acquired by Durga Prosad, and 
he valued them at about 13 lacs. It was 
said by the learned Counsel for the Ap- 
plicant and I think not disputed by the 
other side, that the impai tible estate as to 
which the Defendant succeeded was of the 
value of about 86 lacs and the Plaintiffs’ 
success related to property which was of 
the value of about 13 lacs. 

In November 1921, the Plaintiffs filed 
an appeal to this Court and they applied for 
and obtained a rule calling upon the De- 
fendant to show cause why an order should 
not be made in the terms of the petition 
and an ad interim injunction was granted 
to restrain the Defendant, his servants and 
agents from 

“ (1) alienating or otherwise dealing 
with any pOS-tion of the property in suit 
])ending the final determination of this 
suit, 

(2) “realising and appropriating any 


money in respect of the above-mentioned 
money-lending transactions, 

(3) “ interfering with the Petitioners* 
possession of their said three-storied build- 
ing at Jharia or any portion thereof or of 
any fixtures therein. 

In December of the same year (1921) 
the Plaintiffs applied for execution of their 
decree by the arrest and imprisonment of 
the Defendant. 

On the Jth of January 1922, the present 
Applicant Si\a Prosad Singh appealed in 
respect of the decree in so far as it decreed 
the Plaintiffs’ suit. On the Gth of January 
the Applicant obtained a rule which 
was issued by my learned brothers Mr. 
Justice Woodroffe and Mr. Justice Ghose 
calling upon the Plaintiffs to show cause 
why execution of the decree mentioned in 
the petition should not be stayed pending 
the dis]josal of the appeal on such terms 
as to this Court might seem fit. The in- 
terim injunction and rule to which I have 
previously referred wej*e granted by my 
learned brothers Mr. Justice Mookerjee 
and INIr. Justice Cuming. Both these 
rules were heard by my learned brothers 
\h\ Justice Mookerjee and Mr. Justice 
Cuming, on the 20th of January. On the 
the 9th of February the order fiom which 
it is desired to appeal, was made. The 
oWer runs as follows : — 

“We have heard learned Counsel on 
both sides with reference to the various 
affidavits and counter-affidavits and have 
further ascertained the history of the 
case by an examination of the judgment 
under appeal. We have come to the con- 
clusion that for the present, the follow- 
ing directions should be given and we 
order accordingly. 

“ (1) That the Defendant do deposit in 
this Court within four weeks from this 
date, a sum of three and a half lacs of 
rupees wliicli the Plaintiff’s will be entitled 
to withdraw' from Court, in whole or 
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part, in partial satisfaction of tlie decree, 
upon furnishing security t(# the satisfac- 
tion of tliis Court for such amount as may 
be withdrawn by them from time to time. 

(2) That, with a view' to expedite the 
disposal of both the appeals, the paper- 
book be prepared in the Office of the Court 
(uRder such special arrangements as may 
be necessary) and that the entire cost of 
the 2 )reparation of the paper-book be paid 
into Court by the Defendant in the first 
instance (within a time to be fixed later) 
the ultimate allocation of the costs to be 
determined by this Court at the time of 
the final dieposal of the appeal. 

“ (3) ^J'hat within six weeks from this 
date tile Defendant do furnish security 
(other than the impartible Itaj) to the satis- 
faction of this Court to the extent of five 
lacs of rujioes for the due pc'rformance of 
such decree as may ullimately be made in 
the suit. 

“ (4) That J)efendant do make over 
jiossession of premises ^io. 239, Jiow-er 
Circular Koad to the Plaintifl's and also of 
one of the Motor Cars decreed in their 
favour and the Defendant be restrained 
from interfering with the possession of 
the Plaintiffs of the three-storiec> building 
at tMiaria or any portion thereof or of any 
fixtures therein. 

“ (5) That the injunction already issued 
be maintained so as to restrain the De- 
fendant from making alienations oi* en- 
tering into agreements to grant leases, or 
dealing oi- otherwise interfering with the 
estate, except with the express sanction of 
the Court previously obtained after due 
notice to the Plaintiffs. 

“ (6) That the Defendant do forthwith 
deposit in this Court, to the credit of the 
suit, all such sums as may from time to 
time be realised by him out of monies in- 
vested in the various money-lending busi- 
nesses. 

“ Weliave not considered the question 


of the appointment of a Eeceiver which 
was mentioned incidentally at the hearing. 
I^he order now made will in no w ay debar 
the consideration of that question here- 
after or of such other questions as may 
arise during the pendency of the appeal. 

“ The costs of those rules will be costs 
in the appeals. The hearing-fee is as- 
sessed at ten gold mohurs in each rule.” 

As I have said, the order deals with the 
matters raised by the two Eules and it is 
in respect of three matters mainly that 
this application has been made : first, with 
regard to the injunction, secondly, 
witli regard to tlie order for the deposit by 
the Defendant of lacs of rupees hi 
Court and thirdly, with regard to the se- 
curity, other than the impartible estate, 
wiiich I he Defendant is called upon to give 
to the extent of five lacs of i iipees for the 
performance of the decree wdiich the (.'ourt 
might think right to make upon the hear- 
ing of the appeal. 

it was urged that the learned Judges 
had no jurisdiction to make the order in 
the terms in w-hich it stands. Further it 
was urged that gj*ave and irreparable in- 
jury w^ould be caused by the order to the 
Defendant unless the application for leave 
to appeal were granted : and thirdly, it 
was urged that by reason of the restric- 
tions imposed upon the Defendant it was 
not possible for the Defendant to raise 
sufficient money even to enable him to 
protect his -rights on the hearing of the 
appeal. It was urged that an order ought 
to be made under sec. 109 (c) of the Code 
of Civil Procedure that this is a fit case 
for appeal to His Majesty in Council under 
that clause. 

With regard to tJie power of the Court 
to deal with applications such as this 
under that clause, it is desirable to refer 
to three cases. The first to which I refer . 
is the latest in point of date, and it is the 
case of Radha Krishna Ayyar v. Swami- 
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natha Ayyar (1). In that case Lord 
Bnckmaster in refening to sec. 109, cl. (c) 
said “ This does not cover the whok‘ 
grounds of appeal, because it is plain 
that tliere may be* ceriain cases in 
which it is impossible to define in money 
value tlio exact character of the dispute ; 
there are (piestions, as for example, those 
relating io religious rigljts and ceremonies, 
to caste and family rights, or such matters 
as the reduction of tlie capital of companies 
as well as questions of wide public import- 
ance in which the subject-matter in dis- 
pute cannot be reduced into actual terms 
of money.'’ It Avas urged “ however, that 
definition of the cases w'hicli are contem- 
jjlated by sec. 109 (c) w'as Jiot exhausted 
and that that was clear fi’niu the judgment 
of Lord Hobhouse in the case of Banarsi 
Prrshad v. Kashi Krishna Narain (2), 
because, whereas Jjord Buckmastc]- had re- 
ferred to (|uestions of “wide public im- 
portance in which the subject-matter in 
dispute cannot be jeduced into actual 
terms of money,” Lojd Hobhouse in his 
judgment in the case, which I have just 
mentioned, referred to matters of ” private 
importance ” as w ell as to matters of 
“public importance.” The passage in 
the judgment is at page 1 3 dealing with the 
corresponding sec. 600 of the Civil Proce- 
dure Code, which w’as then in force and it is 
this: “ That is clearly intended to meet 
S|)ecial cases such for i^xample, as those 
in wdiich the point in dispute is not measur- 
able by money, though it may be of great 
public or private imi)ortance. To certify 
that a case is of that kind, though it is left 
entirely in the discretion of the Court, is a 
judicial process w^hicli could not be per- 
formed without special exercise of that dis- 
CretioiL, evinced by the fitting certi- 

< (1) L. R. 4R 1. A. 31 : B. G. 26 G, W. N. G30 

(1920). 

(2) L. R. 28 L A. 11 ai p. 13 : s. o. I. L. R. 

28 AU. 227 1 6 0. W. N. 198 (1900). 


ficate.” And the last case, to which I 
think it is nScessary to refer, is the judg- 
ment delivered by my learned brother Mr. 
Justice ilookerjee sitting with Mr. Justice 
Beachcroft in the case of Damra Coal 
Company v. Bcyiarcs Bank f3). In that 
case the Petitioner had instituted a suit 
for a declaration tliat a mortgage decree 
obtained by the Opposite Party was 
fraudulent and for a permanent injunction 
to restrain the execution of that decree. 
The Subordinate Judge during the pen- 
dency of the suit had granted a temporary 
injunction against the execution of the 
decree which the .Petitioner was alleging 
w^as fraudulent. On appeal, how^ever, to 
the High Court that order was re\ersed 
and the application for temi)orarv injunc- 
tion was refused. Thereupon the Peti- 
tioner asked for leave to appeal to the 
Privy Council against the refusal of the 
temporary injunction. The learned Judges 
aft(‘r eojuing to the cojielusion that the 
order was not a final oj’der within the 
meaning of sec. 109 (a) dealt with the ap- 
plication under sect 109 (c). My learned 
brother Mr. Justice Mookerjee is there re- 
ported to have said, “ It has been argued 
in the next place that this is a fit case for 
a certificate under sec. 109, cl. io). It 
is to be observed that w'hereas in cl. (a) 
the expression “final order” is used, in 
cl. (c) the term “ order ” is used, and con- 
sequently on the discussion of the second 
point, no question arises wdiether the order 
in question is final or not. It has been 
])oiiited out to us that if leave is refused 
and tlie order of this Court is allow’ed to 
stand, grave injury might be done to the 
Petitioners and that needless complica- 
tions might occur much to their detri- 
ment;” and acting in pursuance of the 
powers given by the Code under sec. 109 
(c), the learned Judges came to the con- 


(3) 21 C. L J. 281 (19U). 
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elusion that that was a fit case for appeal 
to His Majesty in Council. 

I agree with the learned Judge’s observ- 
ations as to the meaning of the word 
“ order ” referred to in cl. (e) of sec. 109- 
The “ order ** there merit ’oned is obviously 
intended to be not merely a “ final order ” 
and the expression is wide enough to in- 
clude an order sucli us that which the 
learned Judges were discussing in that 
case and that which wc are no\v consider- 
ing in this case. Obviously it has a 
different meaning to the words " final 
order ” which are to be found in cl. (a). 

Tn my judgment we have jurisdiction to 
certify that this is a fit case foi* appeal and 
the question arises whether, in our opi- 
nion, we ought to certify that this is a case 
which is fit for appeal to His Majesty in 
Council under cl. (e) of sec. 109. 

The injunction is in •very wide terms. 
It w'as argued that it goes beyond what is 
contemplated by Or. 89, r. (I). It was 
urged that it w^ould prevent the Defendant 
from entering into an agreement for a 
lease, which was to i^ome into force upon 
the disposal of the appeal and In the event 
of the Defendant succeeding in the a[)pea!. 
Tt was further urged that though the 
Plaintiffs who had failed in their claim to 
the impartible estate could raise mopey on 
mortgage of their interest in the estate, if 
tliey could find any one to advance on such 
security, yet the Defendant, who had suc- 
ceeded in the lower Court as regards the 
claim to the impartible estate aud had 
been held to be the owner of the estate, 
was prevented from raising money on the 
estate even for the purpose of fighting the 
appeal or for meeting his liabilities to the 
Plaintiffs under the decree without the ex- 
press sanction of the Court previously ob- 
tained after notice to the other side. It 
was further urged that the effect ol the 
order was thut, although the Defendant 
bad succeeded as to the main question In 


the suit to the extent of properly valued 
at about 86 lacs of rupees, he has been 
placed under such storingent restrictions as 
regards that property and at the same time 
has been ordered to deposit in Court SJ 
lacs of rupees and to find security to the 
extent of 5 lacs of rujieefi, apart from the 
property as to wdiich he has succeeded, 
that grave injury has been done to him. 

A further point was made that, apart 
from the question of the injunction, there 
was no jurisdiction to impose such condi- 
tions as are contained in the order in ques- 
tion, except as conditions for slay of exe- 
cution and tliat there is no stay of execu- 
tion comprised in the order. The rule 
w hicli was granted by my learned brothers 
Mr. Justice Woodroffe and Mr. Justice B, 
B. Ghose was in these terms: “Let a 
rule issue calling upon the Opposite Party 
to show cause why execution of the decree 
mentioned in the petition should not be 
stayed pending the disposal of the appeal 
on such terms as to this C'ourt may seem 
fit. Pending the hearing of the rule let 
further proceedings in the matter be stay- 
ed. The rule is returnable within one 
inontli from this date unless the Plaintiffs 
Oppovsite Party apply for an earlier hear- 
ing of the rule. Let this order be sent 
dow'u at once.“ It appears therefore that 
the rule w^as confined to the question whe- 
ther execution should be stayed on such 
terms as to the Court might seem fit. The 
learned Counsel for the Plaintiffs, when 
asked w^hat was the position with regard 
to the rule, having regard to the order 
which w^as made by Ihe learned Judges, at 
first said that the rule was still in abey- 
ance and then later, when his attention 
was drawn to the order as regards costs, 
the learned Counsel contended that it 
must be taken that execution had been 
stayed on the terms mentioned in the 
order. He contended that that must have 
been the intention of the learned Judges 



824 


THE CALCUTTA WEEKLY NOTES. 


fVoii. ZXV1« 


Shiva Prosad Sinch v. Rani Prayag Kumari Dbbi. 


and that at any event there was liberty to 
apply which vrould give the Defendant an 
opportunity of protecting himself if any 
attempt to carry execution was made. On 
the other hand, it was urged by the learn- 
ed C-ounsel for the Defendant that execu- 
tion Jiad not in fact been stayed, that the 
rule had not been made absolute on terms 
and that it was uncertain what would be 
the consequences to the J)efendant if he 
did not obey the orders made by the (^ourt, 
that the orders were not conditional and 
it was even possible that he might be 
committed for contempt ot (‘oiirt if he 
failed to carry out any of such orders. 

1 am most unwilling to grant leave to 
apfHjal to the Judicial Committee in re- 
spect of an interlocutory order, such as 
this, which does not determine finally any 
of the rights of the paities as to the 
matters in dispute in the suit, but iu my 
judgment in this case there is a question 
of real importance involved. It is clearly 
of great imj)ortance to the Defendant, 
who has alleged that grave injury will be 
done to liim thereby and that although he 
has won in the first Court on the main 
issue he is so hampered by the terms of 
the order that lie cannot carry out the 
terms thereof and that it will be difficult 
for him to provide even sufficient funds to 
enable him to protect his interests in the 
appeal. The question of a stay of execu- 
tion must obviously depend upon the facts 
of each case and the order to be made in 
respect of an application in respect thereof 
is largely a matter of discretion. Tu my 
judgment, however, this is not merely a 
question of stay of execution as I have 
already pointed out, but there is involved 
a matter of real importance, namely, as 
to whether the ^Doiirt has jurisdiction to 
make such an order as that whicli is in- 
volved in* this case. We are not sitting 
here as a Court of Appeal and it must be 
clearly understood that I am not express- 


ing any opinion as to the merits of the 
controversy between the parties as regards 
this matter. My judgment is confined to 
the conclusion that the case does in- 
volve a matter of such importance that, 
in my judgment, we ought to certify that 
the case is a fit one for appeal to His 
Majesty in Council under sec. 109 (c). 

We grant a stay of execution of the order 
of 9th February 1922 pending this appeal 
to the Privy Council upon the undertaking 
given by Mr. Das on behalf of the Defend- 
ant to carry out all the directions in the 
order excepi those contained in els. (.1) and 
(3) until the hearing of this appeal by the 
Judicial (Committee, and ii|>on the condi- 
tion that the Defendant deposits in C’oiirt 
rupees seven thousand and five hundred, 
which the Plaintiffs will be entitled to 
take out upon giving security to the satis- 
faction of the n)urt for such amount as 
may b<‘ withdrawn. With regard to the 
Rs. 7,500 or the security in respect thereof 
the pai'ties will be subject to any directions 
that may be made by tlie Judicial Com- 
mittee of the Privy Council. Mr. S. E. 
Das has given an undertaking on behalf of 
his client to prosecute the appeal with 
every despatch and to apply to the Judicial 
Committee for the hearing of the appeal 
at as •early a date as may be couvenienk. 

We give a direction to the office to ex- 
pedite this appeal with a view to the 
transcript of the record being despatched 
to England by the Mail on Thursday the 
0th of April. 

The preparation of the paper-hook in 
the High Court appeal will proceed in the 
ordinary course. 

This order will also govern application 
for leave to appeal to His Majesty in 
Council No. 3 of 1922. 

Biohardson, J. — I agree. 

Leave is desired to appeal to England 
from an order of this Court in its Appel- 
late Jurisdiction made on two applicatisHS, 
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one preferred by the, Plaintiffs in the suit, 
the three Eanie, widows of the late Raja 
of Jheria, and the other by the Defendant 
in the suit, cousin of the late Raja, who is 
in present possession of the Raj and whom 
the widows are seeking to oust. The Ap- 
plicant for leave to appeal is the Defend- 
ant. 

The value of the whole property in dis- 
pute is said to be one eroro of rnpee^. In 
the trial Court the Plaintiffs have succeed- 
ed in respect of property said to be worth 
about 13 lacs and the Defendant has suc- 
ceeded in respect of the remainder, said 
to be worth over eighty-six lacs. The 
Subordinate Judge’s judgment was deli- 
vered on the 3rd November 19*21, but the 
decree was not signed till the bth Decem- 
ber 1921. 

Both parties have appealed. The Plain- 
tiffs’ appeal was filed on the 15th Novem- 
ber 1921, before the decree was signed but 
no doubt a copy of the decree was supplied 
before the expiry of the time limited for 
api^ealing. On the same date the Plain- 
tiffs applied for a rule uj>on the Defendant 
to show cause why he, his servants^ and 
agents should not be restrained from 
doing certain things. A rule was giMUted 
in terms of the petition with an interim 
injunction. * 

The Defendant filed his appeal on the 
4th January 1922, and on. the 5th -.hinuary 
the Defendant obtained from another 
Bench of the High Court a rule upon the 
Plaintiffs to show cause why execaiion of 
so much of the decree as was in their 
favour should not be stayed on terms, 
pending the hearing of the appeal's. 

On the 20th January the two rules came 
on for hearing before Mookerje.' and 
Cuming, JJ., the learned Judges who 
issued the first rule, and the order in ques- 
tion was made on the 9tb February. 

By this order the learned Judges gave 


certain directions, among others “ that the 
injunction already issued be maintained so 
as to restrain the Defendant from makifig 
alienations or entering into agroement« to 
grant leases, or dealing or otherwise inter- 
fering with the “ Estate, except with the 
express sanction of tlie Court previously 
obtained after due notice to the Plaintiffs. ** 

Though exception is taken to the direc- 
tions as a wJiole, a principal grievance is 
made of this direction in the nature oi a 
temporary injunction to enure during the 
pendency of the appeals to this Court. 

Rightly or wrongly, it is urged for the 
Defendant that the injunction is ultra 
vires in so far as it restricts him from 
entering into agreements for leases • or 
sales, that the injunction unduly ties his 
hands and prevents him from complying 
with other directions requiring him to de- 
posit money in Court and furnish security, 
that the order is so expressed that failure^ 
on his part to comply with any direction 
may expose him to attachment and im- 
prisonment for contempt, that the order 
gives more to the Plaintiffs than they asked 
for, that the order has the appearance of 
being framed on the supposition that the 
decree of the Court below is erroneous so 
far as the DefendanI is concerned, that no 
undertaking was given by or exacted fiom 
the Plaintiffs to indemnify the Defendant 
for any damage-he might suffer by reason 
of the injunction, and that the liberty 
which the learned rludges gave to the 
parties to apply will not meet the diflSculty 
in wdiich the Defendant is placed. It is 
contended that the Defendant is entitled 
to the decision of their Lordships on these 
matters. 

As to the time during which the injunc- 
tion is likely to be in force w*e w^ere told 
that the trial of the suit occupied five 
months, that twenty-four thousand docu- 
ments were exhibited and that the judg- 

104 
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ment of the learned Subordinate Judge final decrees which are ordinarily governed 


covers more than sixty folio pages m print. 
There may therefore be a considerable 
interval before the appeals to this Court are 
ready for hearing. 

I am extremely loth to grant leave to 
appeal in respect of matters of merely 
temporary importance which have no bear- 
ing at all on the ultimate legal rights of 
the parties, matters which I feel might be 
better settled in India by some give and 
take on both sides and by flie avoidance 
of that passionate hostility which litigation 
is apt to engender. The moves and 
countermoves so animated are the mere 
dust and ashes of controversy. They may 
multiply costs and delay the final decision 
but are of no avail when the merits come 
in the end to be considered in the dry light 
of reason. 

All w’e have to determine, however, is 
whether leave to appeal should be givvsn 
• under cl. (c) of sec. 109 of the Civil 'Pro- 
cedure Code. I see no reason to doubt 
that in a proper case leave to a])peal from 
an interlocutory order may be given under 
that clause and cl. 40 of the Letters 
Patent. In support of that view the judg- 
ment of Mookerjee and Beachcroft, JJ., 
in Damra Coal Company v. Benares Bank 
(3) may be cited, though I understand that 
in the result the appeal for which leave 
waa given was not prosecuted. 

The question, then, is whether this is a. 
proper case for such leave regard being had 
to the observations of their Lordships by 
the mouth of Lord Hobhouse in Banarsi 
Pe7$had*s case (2) and by the mouth of 
Ijord Buckmaster in Radha Krishna 
Ayyars case (1). In these cases Mieir 
Lordships were dealing with appeals from 

(1) L. B. 48 l^A. 31 ; 8. c. 2S C. W. N. 630 

(1920). 

(2) L. B. 28 I. A. 11 at p. 13 : 8. c. 1. h. R. 

23 All. 227 ; 6 C. W. N, 198 (1900). 

i3; 21 a L. J. 280 (1914). 


by els. (a) and ib) of sec. 109 read with 
sec. 110 and which come within cl. ^e) of 
sec. 109 only in exceptional cases of the 
nature which their Lordships specify. 
Interlocutory orders, such as that before 
us, stand on a different footing. In the 
first place they are in the nature of original 
orders not appealable to any Court in this 
country and in the second place, whatever 
the property or risk at stake may be, cl. (c) 
of sec. 109 is the only clause which applies 
to them. It may, I think, be fairly said 
that the ohserviitions of their Tjordships 
were made without direct reference to in- 
terlocutory orders, thougli in dealing with 
such orders, we may still be guided by the 
spirit of those observations. At that 
point, it has to be conceded that even inter- 
locutory orders may sometimes involve 
questions of principle or practice of much 
general importance, and that the present 
case, involving as it does very large in- 
terests, is of an entirely exceptional 
character. 

In the circumstances T agree with the 
learned Chief Justice that leave to appeal 
shoifid be given under cl. (c) of sec. 109. 

S. C. M. 

[OlVIL APPBLLATB JURISDICTION.^ 
Appeal from Appellate Decree 
No. 2717 OF 1910. 

CflATTERJEA, J. NaRBNDRA OHANDRiV . 

Pearson,*). Lahirc, Defendant, 

1922, Appellant, 

Heard, It) and v. 

17, January. Maninora Ohandra 

Judgnv nt, Nandf, Plaintiff, 

27, January. Respondent. 

Lease of land under a co apromise decree 
if entitled to euepeneion of euttre rent when he does 
not get possession of a }ortii>n of [the leasehold, 
known to both parties to he in the ^possession of a 
stranger ~~ Liability for proportionate rerU-^Lessoiia 
booA fidea and malA tides, effect of 



827 


foL. XXVI.] THE CSLCDTTA WEEKLY KOtBfl. 

Narendra Chandra Lahibi v. Manindra Chandra Nandy. 


A . purchased a jote at a sale for arrears 
of rent^ but found the major portion of it 
in the possession of B. and the rest in the 
possession of C. He thereupon brought a 
suit against B, for declaration^ of his title 
to, and khas possession of, the land hi B/s 
possession. The suit was compromised 
and under the compromise B. took a lease 
of the entire jote, but did not obiaipi pos- 
session of the portion which was in G.*s 
possession. A. subsequently brought a 
suit against B. for arrears of rent of the 
entire jote : 

Held — That where the lessor has evict- 
ed the lessee from a part of the land de- 
mised the entire rent is suspended. 

Sarada Prosad V. Monmotiia Nath (1) 
referred to. 

In the present case there is }to question 
of eviction by the lessor or by any one 
claiming under him %r by his procurement 

Hurkish Chandra r. IMohini SFouan 
(•J), Bullan V. Lalit .Iha (3), Naraina 
swAMi V. Yerramalli (4) and Annada v 
Mathura Nath (5) distinguished. 

The present case is not an ordinary *case 
of settlement, where the lessor has to deli 
ver possession of the land demised, to the 
lessee. The lessee was already in posiies- 
Sion (though wrongful) of the major por- 
tion and took settlement of the entire jote 
with full knowledge that a portion of it 
was in the wrongful possession of a third 
party. These indicate an intention that 
the liability of the lessee to pay rent in 
respect of the portion in his possession 
already did not depend upon the delivery 
of possession of the other portion which 
was in another's possession. The lessor 
never put any obstruction in the way of the 
% 

(1) 19 0. W. N. «70 at p. 87l (1014), 

f2) 9 W. B^. 682 (18681. 

(3) 3 B. h. n. App. IIP (1869^ 

(4) I. L. R. 33 Mad. 499 (1910). 

(6) 18 0. W. K, 702 (1909). 


lessee recovering possession and there is 
no question of mala tides on the part of the 
lessor. Therefore the lessee cannot claim 
suspension of the entire rent, and he is 
liable to pay proportionate rent in respect 
of the portion of the jote in his possession. 

Manindra ChandrA v. Narbndra Nath 
FG), Stokes v. Cooper (7), Smith v. 
IlALEKiH (8 ). Reeve 0 . Bird (9) and 
V. Mackenzie (10) referred to. 

This was an appeal preferred on the 
17th December 1919 against a decree of the 
Subordinate Judge of Rungpur (Jatindra 
Chandra Ijahiri, Esq.), dated the 4th 
August 1919, modifying a decree of th6 
Miinsif at Kiirigram (Babu Banna Lai 
Bose), dated the 4th May 1918. 

Plaintiff purchased a jote of 244 and odd 
bighas at a sale for arrears of rent but 
found a portion of the jote in the possession 
of the Defendant and another portion in 
the possession of one Hellaluddin and 
others. The Plaintiff thereupon brought 
a suit for declaration of his title and re- 
covery of possession against the Defendant. 
The suit was compromised and in the cotii- 
proinise petition 225 bighas of the jote were 
stated to be in possession of the Plaintiff 
and 19 and odd bighas in the possession of 
Hellaluddin and others. By the solenamah, 
the Defendant took lease of the entire 
244 and odd bighas including the land in 
possession of Hellaluddin and others. 
The Defendant further stipulated to pay 
mesne profits for the 225 bighas at the 
proportionate rate of Rs. 184 taking 
Rs. 200 to be the rent for the entire 244 arid 
odd bighas. The Plaintiff brought the 
present suit for recovery of arrears of rent 
with regard to the entire 244 and odd 
bighas and the Defendant pleaded that as 

(6) 23 0. W. N. 586 (1919). 

i7) i r)anip. Rep 618n (1814). 

(8) 8 Camp. Bep. 518 (1814). 

(9) 1 Cr. H. & R. 31 at p. 86 ( 1884). 

(10) 1 MeaBon k Weltby 747 (ll8i)» 
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he l]a(l not got possession of 19 and odd 
bighas of land in possession of Hellal- 
uddin and others he was not bound to pay 
any rent at all. Both the Courts below 
gave a decree for proportionate rent against 
which the Defendant appealed to the High 
Court. « 

Babu Nagendra Nath Ghosc (with Babii 
Jatindra Nath Sanyal) for the Appellant. — 
There was one entire rent for the whole 
area demised and it is impossible to say 
what portion of that rent is attributable 
to the lands in possession of Hellaluddin. 
liefers to Manindra Chandra v. Narcndra 
Nath (6). 

The cases of Annada Prosad v. Mathura 
Nath (5) and Sarada Prosad v. Monmotha 
Nath ( I ) do not apply as in these cases 
there had been acquiescence owing to pay- 
ment of full rent after the eviction. Be- 
sides Annada v. Mathura (5) has been dis- 
approved by Fletcher, J., in Manindra v. 
Narcndra (G). The English case of Stokes 
V. Cooper (7) relied on by Chitty, J., in 
Annada v. Mathura (5) was disapproved 
by Fjllenborough, C. J., in Smith v. 
Raleigh (8) and by Baron Parke in Reeve 
V. Bird (9). 

In the absence of contract to the 

contrary the landloj’d is bound to give the 
lessee possession of the land demised. Vide 
sec. 108, Transfer pf Property Act, cl. (b) 
and also Hurrish Chandra v. Mohini 

Mohan (*2), Bulkin \, Lalit Jha (3) and 
Udhab Chandra Singh v. Narain Manjhi 
(12). If the land is in possession of 

a third person to the knowledge of 
both the lessor and the lessee even 

(1) 19 C. w. N. 870 at p. 871 (1914\ 

CM 9 W. R. 582 <1868). 

i3t 3 B. L. R. App. 119 (1869>. 

16) 13 0, V. N. 702(1909). 

(6) 23 0. W. N. 685 (1919). 

(7) 3 Camp. Rep. 613n (1814'i 

(8) 3 Camp. Rep. 613 (1814'. 

a 9) 1 Cr. M. & R. 31 at p. 36 <1834). 

(12) 68 lud. Cas. 186 (1920). 


in that case it would be the duty of 
the lessor to make it possible for the lessee 
to take possession. Refers to Naraina- 
swanii v. YcrraniaUi (4) and Hals- 
bury's Laws of England, Vol. 18, 
p. 485. He w'ho lets, agrees to give pos- 
session and not merely a cHance of a law 
suit : refers to Zemindar of Vizianagram 
V. Behara Suryanarayana (13) and Coe v. 
Clan (14). 

To make out a case for sus])ensi()n of 
rent, it is not necessary to establish that 
the landlord has been guilty of tortious dis- 
possession. It is enough that he has failed 
to do his duty in the matter of putting the 
tenant in possession of the entire land de- 
mised. The question of the bond fides or 
otherwise of the landlord’s conduct is im- 
material . 

Babu Rani. Charan Miftcr (with Babtis 

«> 

Dwarikanath Ghakraverty, Rani Chandra 
Mazumdar, Jyoti Prosad Sarbadhicary , 
Hemendra Nath Sen and Sarat Kumar 
Mitter) for t,he Respondent. — The case 
of Manindra Chandra v. Narcndra Nath 
(Gj was quite distinguishable. Here the 
land was in possession of a trespasser to 
the knowledge of both the parties and the 
Defendant had paid mesne jirohts for the 
three years from 1317-1320 at the propor- 
tionate rate and owing to the payment 
of rent or mesne profits, whatever it may 
be called, there has been acquiescence. 
The solenamah was entered into on 30th 
May 1914 or 16th Jaistha 1321 but the 
lease was to operate retrospectively 
from the beginning of 1321 B. S. and the 
settlement was taken with full knowledge 
that 19 and odd bighas of the land was in 
po.sscssi(Ri of a trespasser. These indicate 
an intention that the liability of the De- 
fendant to pay rent in respect of land in 

(4) T. L. R. .33 Mad. 499 (1910). 

iH 2.9 C. W. N. 686 <1919'. 

(13) 1. L. R. 26 Mad, 687 afc p. 596 (1901). 

(14) 6 Ring. 440 (1829'. 
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his possession did not depend on the deli- 
very of possession of land possessed by 
liellaluddin. 

Pn this case there has been no request 
by the lenant to be put in possession. 

The whole of the land having already 
been demised to the Defendant the Plain- 
tiff could not have sued Hellaluddin in 
ejectment. 

Babu Nagendra Nath Ghosc in reply. — 
In the written statement the DefendanI 
stated I hat he made repeated requests to 
be put in j)ossession and this question was 
not gone hito by either of the Courls below. 
The Plaintiff might have asked the De- 
fendant to join him in a suit to recover pos- 
session Ivoin Hellaluddin. 

The fact that an iuerenient of Its. o in 
the rental was gi\eu shows that the land- 
lord was to deliver posses.sion. 

'The JuixiMKNT UK THK (V)nKT was as 
follows : — 

This u])})eal arises out of a suit lor rent. 
It uj)|Hiars iluit the Plamtiil purchased a 
jote of '214 bi^'has 18 cottahs 14 chitaks 
at a sale for arrears of rent hut found that 
hi^has were in the possession of the 
Uefendant and the rest in the possession 
of one Hellaluddin and others. He 
therefore brought a suit for declaration of 
hie title to, and Ichas possession of, the 
and odd bighas in the possession of the 
Defendant against him. This suit was 
compromised, and under the compromise 
the Defendant took a lease of the entire 
land 244 bighas 18 cottahs 14 chitaks at 
a rent of Es. 200 from the Plaintiff from 
the year 1821 B. 8. It was stated in the 
solenamah that the Defendant would pay 
mesne profits for the 225 bighas of land 
which were in hie possession for the years 
1317 to 1320 at the rate of Es. 184 per 
year, that^ being the proportionate rent 
payable in respect of the lands which were 
in his possession* A decree was accord- 


ingly passed upon the solniamah. It is 
found that the Defendant did not obtain 
possession of the 19 and odd bighas of land 
w'hich \\ei*e in the possession of Hellal- 
uddin. The Courts below lield that the 
entire rent should not be suspended and 
gave the Plaintiff a decree for proportion- 
ate rent in respect of the 225 bighas in the 
possession of tlie Defendant, and dis- 
allowed the rent for the 19 bighas and odd 
which were not in his possession. 

Th(‘ Defendant has appealed to this 
Court, and it is contended that the Plain- 
tiff' having failed to deliver possession of 
the 19 and odd bighas of land, there should 
he suspension of the entire rent. 

There is no doubt that where the lessor 
has evicted the lessee from a [)art of the 
land demised the entire nmt is suspended 
(see the cases on the f)oint collected in the 
case of Sarnda Prosad v. Motunoiha Nath 
(Dj. In the present case, however, there 
is no (piestion of any eviction by the lessor 
or by any one claiming under him or by 
his procurement. The question is whe- 
ther the Plaintiff' not having delivered 
possession of the 19 bighas of land which 
were in the wrongful possession of a third 
party, the entire rent should be suspend- 
ed. That question was not dii^cily decided 
in any of the cases cited before us. In 
the cases of llnrrish Chaiulra \\ Moliini 
Mohan (2) and Jiullan v. Lalit Jha (3), the 
tenant did not obtain possession of the 
demised land at all, and it was held that 
he was not liable to pay rent. In Naraina- 
swami v. Yerramalli (4), it was held that 
where the lessoj’ does not put the lessee 
in possession, but there is no obstruction 
or likelihood of obstruction to the lessee 
taking possession of the same, and he 
neither tries nor reipiests the lessor to put 

(1) 19 C. w. N. 870 at p. 871 0914). 

(2) 9 W. R. 692 (1868), 

(3) 3 B. L. B. App. 119(1869). 

(4) I. L R. 33 Mad. 499 (1910), 
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him in possession, the lessee is bound to 
pay rent. In that case the learned Judge 
(sitting singly) observes: — “But if the 
land is already in possession of a thii*d 
person to the knowledge of both the lessor 
and the lessee 1 should be inclined to hold 
that it would be the duty of the lessor to 
make it possible for tlie lessee to take pos- 
session by removing the thiid person from 
the possession thereof, even tliough no ex- 
press request for the purpose is made by 
the lessee.” The lessee in that case ap- 
pears not to have obtained possession of 
the land demised at all, and the observa- 
tions were obiter. In Annadn Prosad v. 
Mathura Nath (5), the lessee wae prevent- 
ed from taking possession of a poi-tion of 
the demised land by another lessee to 
whom the said portion was demised by a 
subsequent lease. One of the Judge's, 
(Jhitty, d., was of opinion that there was 
no eviction, properly so called, of the lessee 
by the landlord, while Vincent, J., was of 
opinion that there was eviction of the first 
lessee by the second by the procurement 
of the landlord, ^riie land in that case 
was in the Sunderbans ; tliere was a dis- 
pute as to tlie boundaries of the lands let 
out to the two lessees respectively, and the 
landlord wa^s found not to have acted malA 
fide. The lessee (under the first lease) 
60 . far from repudiating the lease kept 
possession of the remaining portion and 
even paid rent subsequently to the creation 
of the second lease, and it wae held by 
both the learned Judges that the lessee 
could not ask for a suspension of the 
whole rent and was. bound to pay propor- 
tionate rent. Chitty, J., in that case 
observed: — “It may be questioned how 
far the technicalities to be found in the 

English law should be allowed to affect the 
. € 

relations of landlord and tenant in this 
country. In one respect the principle 
underlying the English decisions appears 

(6) 13 G. W. N. 702 (19$9). 


to be inapplicable to the present case. 
Eviction is regarded as a wrong done by the 
landlord to the tenant, for which the 
former is to be penalised. Here not only, 
as T have said, was there no eviction pro- 
perly so called, but there is no proof of 
mala fides on the landlord’s part. Tt may 
be that by a careless statement of boun- 
daries in the two puttahs, lands wdiich 
should he. included in the Oefendant’s 
holding are also included in those of 
Basik Lai .Outta. But that is all that 
can be alleged against the Plaintiff. On 
the facts of this case as admitted and as 
found by the low’er Appellate Court, T 
tliink that the Defendant has no defence 
to the Plaintiff’s suit for rent.” 

Tn the case of Manindra Chandra v. 
Narendra Nath (C) (whicli was between 
the same f)arties ^as in the i)resent caee) 
Fletcher, J., appears to have taken a 
different \iew. He pointed out that the 
case of k^toli'cs v. Cooper (7) relied upon by 
diitty, J., had been disapproved in Smith 
V. Halcigh (8) and also in another caee 
f Heevc v. Bird (9)'] , and that in England 
there is no difference between the case 

r 

when the landlord has ousted the tenant 
from a portion of the holding and the case 
where the landlord has let out the pro- 
])erty to the lessee having already put an 
earlier and prior lessee in possession of it 
and referred to the case of Neale v. 
Mackenzie (10). 

Those cases, how^ever, are distinguish- 
able from the present, as the lessee in 
•those cases could not obtain possession, 
nor could the lessor deliver possession by 
reason of the lessor having granted a lease 
in favour of a third person in respect of 
a portion of the land demised to the lessee 

'«> 23 O. W. N. 686 

(7) 3 Gamp. Rep. 613n (1814 . 

(8) 3 Gamp. Rep 613 (1814F 

(9) 1 Gr. M. A R. 81 at p. 86 (1884). 

(IC) 1 Meeson A Weliby 747 (1886;* 
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in question. The Defendant in the pre- 
sent case pleaded that the PlaintifiE was 
in possession of the 19 bighas by letting 
out the same to Hellaluddin. That case 
has not been accepted by the Courts below. 
The learned Pleader for the Appellant 
however referred to a passage in Hals- 
bury’s Laws of England, Vol. 18, p. 486, 
where it is stated “ where part of the 
premises is held by a third person right- 
fully claiming under a title adverse to the 
lessor, so that the lessee cannot obtain 
possession, the result is the same as in the 
case of unlawful eviction by the lessor, 
and no part of the rent is recoverable. 
[Holgate v. Kay (11)]. Keference was 
also made to sec. 108 (b) of the Transfer 
of Property Act, which provides that in 
the absence of a contra<jt to the contrary 
the lessor is bound on the lessee’s request 
to put him in possession o*f the property. It 
is pointed out that the Defendant in the 
written statement stated that he had re- 
quested the Plaintiff to put him in pos- 
session of the land. The* question, how- 
ever, does not appear to have been gone 
into in either of the Courts below. 

It is unnecessary in the present case 
to consider the broad question whether 
ordinarily the entire rent should be 
suspended when the lessor is unable 
to deliver possession of a portion of 
the land demised whatever might be 
<he reason for his inability and whe- 
ther the view’ taken by Chitty, J., 
in the case of Amiada v. Mathura (6), that 
the English rule should not be applied to 
this country is correct. 

The present case is not an ordinary case 
of settlement, where the lessor has to 
deliver possession of the land demised to 
the lessee. The Defendant was already in 
possession (though wrongful) of 225 bighas 
for several years, and ae stated above 

51 IS p. w. N. 702 (laoe). 

(1I> 1 Car. & Rir. 34,1 


19 bighas of land was on the date of the 
solenamah in the possession of Hellal- 
uddin. The solenamah was executed on 
the 30th May 1914, corresponding to the 
16th Jaistha 1321, but the tenancy in re- 
spect of 244 bighas wae to be operative 
retrospectively from Jhe beginning of 1321, 
t.e., 1st Bysaksh 1321. The Defendant 
took a settlement of the entire 244 bighas 
though he was perfectly aw’are that a 
portion of it, vh,, 19 bighas, was in the 
wrongful possession of a third party. 
These indicate an intention that the 
liability of the Defendant to pay rent in 
respect of the 225 bighas which were in 
his possession already did not depend 
u])on the delivery of possession of the 19 
bighas which were in the possession of 
Hellaluddin. The Plaintiff never put 
any obstruction in the way of Defendant’s 
recovering possession and there is no ques- 
tion of maid fides on the part of the Plain-* 
tiff*. We think that in the circumstances 
of the case, the Courts below were right 
in holding that the entire rent should not 
be suspended, and that the Defendant is 
liable to pay proportionate rent in respect 
of the 225 bighas of land in his possession. 

The appeal is accordingly dismissed. 
Each party to bear his own cosfs. 

J. N. R. Appeal dismissed. 


rCRCMINALCREVlSIONAL JURISDICTION.] 
Rbv. No. 126 OF 1922. 

IGosta Behart Bosu 
and ors., Accused, 
Petitioners, 


Walmslbt, j. 

ScJHRAWARDT, J. 
1922, 

11, April. 


V. 


Baistam Da8 Deura, 
Complainant, 
Opposite Party, 

Criminal Procedure Code ^Act Vofl898),m. 
^60— Summary procedure adopted in the middle of 
a trialy if legal-Such change of procedure caut^ 
ing pr^udice to cuscused-^Illegality of cmvictionr^ 
Trial before nm Magistrate,^ 
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The Petitioners were summoned under 
secs. 180 and 206, /. P. G. After the 
cxaniinalion in chief of the witnesses for 
the prosecution in the regular manner the 
Magistrate being of opinion that no offence 
under sec, 206 was made out changed the 
procedure to that applicable to summary 
trials and ultimately convicted the Peti- 
iioners under sec. 186, I, P. C. : 

Held — That the procedure adopted by 
the Magistrate was not authorised by law 
and caused prejudice to the accused and the 
conciciion was therefore liable to be set 
aside. 

The case was sent back for retrial by a 
new Magistrate upon the Petitioner under- 
taking not to ask for the prosecution wit- 
nesses to be again examined in chief. 

This was a l ule against an order of 
the Sub-DeputY Magistrate of Uluberia 
(]\fr. R. Ij. Acharji), dated the *2nd 
December I9‘2l, convicting the Petitioners 
under sec. 180, I. P. C. and sentencing 
them to pay fines of Rs. 150, 30 and 75 
reepcelively, an application for reference 
of which case to the High Court was re- 
jected by tl)e Sessions Judge of Hughly 
(Mr. B. C. Mallick), on the 23rd January 
1922. 

The facts of the case will appear from 
the judgment 

Babus Nagendra Nath Ghosh and 
Dwijendra Krishna Dutt for the Peti- 
tioners. 

Babu Narendra Nath Chowdhurn for 
the Opposite Party. 

The Judgment of the Court was as 
follows : — 

Walmsley, J. — The Petitioners have 
been convicted under sec. 186, I. P. C. and 
sentenced to pay fines of Rs. 150, 30 and 
75 respectively. The Magistrate purport- 
ed to dispose of the case under summary 
procedure. So under sec. 414, Cr. P. C., 


the Petitioners had no I'ight of appeal. 
They moved the Sessions Judge for a re- 
ference to this Court, but without success. 

The circumstances under which we 
issued a rule are as follows : — The Peti- 
tioners were summoned under sec. 186 and 
sec. 206, T. P. C. Offences under the latter 
section cannot be tried summarily, and the 
learned Magistrate began to try the case 
under Chap. XXT, recording the evidence 
in the manner prescribed in Chap. XXV. 
Seven vvilnesses for tlic ju-osecution were 
thus examined in chief on September 
17th : the accused were' also examined on 
that day. Then the Magistrate recorded 
this order : “As no offence under sec. 
206, 1. P. C. has been made out, the case 
will go on under secs. 186, 143, T. P. C. 
and will be tried under see. 260, Cr. P. 
C.“ Afterwards, on the 29th of Septem- 
ber, the prosecution witnesses wore re- 
called for cross-exanunation. Then de- 
fence witnesses were examined and the 
Alagistrate then made use of one of the 
forms authorized for use in summary trials, 
and recorded a judgment w^hich began on 
the /irst page of that summary form. 

So far as the examination of the wit- 
nesses is concerned, it may be that the 
record is as full as it would have been if 
there* had been no change of procedure. 
The cross-examination of the prosecution 
witnesses covers a fair amount of paper, 
and save for the fact that the usual details 
of parentage, residence and occupation 
are not given the same is true of the evi- 
dence given by the defence witnesses. 

The argument pressed before us and the 
ground on which we issued the rule is that 
the learned Magistrate could not after 
examining the prosecution witnesses in 
chief in the regular manner, changp his 
procedure to that allowed by Chap. XXII. 

The Magistrate in his explanation has 
drawn our attention to several reported 
decisions but none of them touch the point 
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now raised. We are not concerned with 
tlie question whether a Magistrate may 
strip a story of its embellishments, but 
with the question whether he may change 
his procedure in the middle of a trial. 

The Code itself provides by the second 
clause of sec. 260 (2) for the conveise of 
what has happened here, and requires in 
effect a de novo trial. I doubt, however, 
whether any useful inference can be drawn 
from the absence of any provision as to 
what should be done when in the course of 
a regular trial, it appears desirable that 
the case should be tried summarily. 

It appears to* me that the question 
resolves itself into the question whether 
the Petitioners have been prejudiced or 
not. The learned Magistrate says that 
they have not been prejudiced. I cannot 
agree. On the contrary I think the Peti- 
tioners have suffered prejudice in two 
ways. The first is in the* recording of 
evidence. Possibly in fact the record is 
as full as it would have been had the 
Magistrate continued to try the case in the 
regular manner, but we have to look at 
what the law required of the trying Magis- 
trate, and an accused person may reason- 
ably complain of a procedure which has 
caused the examination in chief of the 
prosecution witnesses to be recorded in the 
form of a narrative under sec. 359, Or. P. 
C., while the cross-examination of those 
same witnesses and the whole evidence of 
the defence witnesses need ppear on 
the record at all. The second and graver 
prejudice is that two of the Petitioners 
have lost the right of appeal. That is a 
loss which needs no comment. I only 
wish to point out that the gravity of the 
prejudice seems enhanced rather than 
lessened by the fulness of the record 
actually prepared by the Magistrate. 
PrimA facie there is material on which an 
Appellate Court could exercise its judg- 
ment, but a few words in the order sheet 


and the use of a form with a particular 
heading have deprived two of the Peti- 
tioners of the right they would otherwise 
have had. 

In my opinion the rule must be made 
absolute on the ground that the Magis- 
trate’s procedure is not authorised by law 
and has caused prejudice to the Petitioners. 

The result is that the convictions and 
sentences are set aside ; and it is ordered 
that the fines, if paid, be refunded. 

We are asked to say that the case should 
not be retried by the same Magistrate as 
he has shown cause before us and also 
before the Sessions Judge, and con- 
sequently he may find it difficult to 
approach the case with an open mind. As 
the learned Pleader on behalf of the Peti- 
tioners undertakes that his clients will not 
ask for the prosecution witnesses to be 
again examined in chief, I think this con- 
cession may be allowed. The case will go 
back to be tried by some competent Magis- 
trate, other than Mr. E. L. Acharji, to 
be nominated by the District Magistrate ; 
and such Magistrate will proceed with the 
case from the point which it reached on 
17th September, and dispose of it in ac- 
cordance with law. 

SuHRAWARDY, J. — agree. 

S. C. M. 
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It iff only under Chap. VI of the Ben- 
gal Tenancy Act that the .status and rights 
of a non-occupancy raiyat can be acquir- 
ed, and as that 'chapter does not apply to 
the private lands of a proprietor, a tenant 
of such land for a term of 0 years did. not 
acquire the status of a non-occupaney 
raiyat, and, at the expiry of his term, 
became liable to he ejected as a tr'ispasser . 

Art. 1 fa) of Sch. Ill of the Bengal 
Tenancy Act did not apply to the land- 
lord's suit to eject such a person. 

Art. I (a) of Sch. HI of the Act did not 
extend the limitation of six months to 
suits to eject persons who had not been 
non-occupancy raiyats within the mean- 
ing of the repealed sec. 4o. 

See. 3 (8) is mendy a definition and 
sec. 4 'merely a section specifying the 
classes of tenants to which the Act ap- 
plied. Secs. S ijA) and 4 did not separate- 
ly or conjointly create or confer upon 
any one any status or any right. 

Ganpat RIahton V. Rushal Singh (J) 
and Dwarka Nath Chowdhuri v. Tafa- 
ZAR Rahman Sarkar (-2) referred to. 

This was an appeal from a decree of 
the Full Bench of the High Court, Patna, 
dated the 24th .hily 1917, reversing a 
decree •'of tlie said Court passed by Atkin- 
son, J., dated the 71h February 1917, 
which affirmed a decree of the Additional 
Subordinate Judge of Monghyr, dated the 
29th March 1915, modifying a d(»cree of 
the 1st Court of the Rlunaif at Begusarai, 
dated the 31st March 1914. 

The suit \va6 brought on the 5th 
December 1912 by the I^laintifl-Appellant 
to eject the Respondent Janki Singh from 
certain land in Behar. 

The Plaintiff alleged that the land was 
his “ khamat ^khudkasht ' ' and sought to 
eject the Respondent, who was lessee 

(1) 20 G. W. N. 14 (1914). 

(2) 20 0. W. N. 1097 (1916), 


thereof for a term of 9 years expiring on 
the 31st May 1912. 

The Respondent in his ^tritten state- 
ment denied the PlaintiflCs claim, alleged 
that the land was raiyati maV' in 
which he had a right of occupancy, and 
contended that the question whether the 
land in dispute was or was not the pro- 
prietor’s private land was barred by limi- 
tation. 

The Munsif in his judgment held that 
the land in suit w-as “ khudkasht of the 
Plaintiff ” and that the claim was not 
barred by iirnitafion. On appeal the Sub- 
ordinate Judge found that the land was 
‘‘ khamat" land, and that there was no 
bar by limitation and he dismissed Janki 
Singh’s a))peal. 

From this decision the Respondent ap- 
pealed to the High Court and his appeal 
was dismissed by Atkinson, J., who held 
that the land in suit w as the “ zirat or 
“ khanwt ” land of the Plaintiff and that 
the suit w’as not barred by the limitation 
of six montlie provided by Art, I (a) of 
Sch. TII of the Bengal Tenancy Act. 

Against this decree Janki Singh fur- 
tlier appealed under the Tietters Patent, 
and his appeal w’as heard by a Full 
Bench of the Patna High C’ourt. 

The majority of the Judges (viz. 
Chainier, C. J., Mullick, and Roe, JJ.), 
held that the limitation provided by the 
Bengal Tenancy Act was applicable and 
dismissed the suit, while the other two 
Judges (Chapman and Jwala Prasad, JJ.) 
were of opinion that the limitation appli- 
cable was that provided by the Indian 
Jjimitatioh Act. Against the last men- 
tioned decree the Plaintiff appealed to His 
Majesty in Council. 

Messrs. Parikh and It. M. Palat for the 
Appellant (Ex parte ). — ^Janki Singh’s 
lease was for 9 years and terminated in 
May 1912. The suit for ejectment was not 
brought until December 1912, i.e., more 
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than six months after the expiration of 
the terra. 

Tf Janki Singh during his tenancy 
became a non-occupancy raiyat the suit 
for ejectment would be barred under Art. 
T (a) of Sch. TIT of the Bengal Tenancy 
(Amendment) Act, 1907. 

All the Courts have found that tliesr? 
lands are “ zirat ’* or “ hhamaf ” lands, 
and no right of occupancy can be acquir- 
ed in such lands, provided tliey are leased 
out for a term of years. 

See secs. 116, 45 and Cha|)s. V and VT 
of the Bengal Tenancy Act, VTIT of 18K5, 

Non-occupancy tenants are defined in 
sec. 4 and sec. 41 of the Act. 

Janki Singh was admittedly not a rait/at 
holding at fixed rates, nor an occuj)ancy 
raiyat. 

He does not therefore of necessity 
become a non-occupancy raiyat. There 
can be other classes of tenants besides 
those mentioned in sec. 4. 

At the conclusion of his term Janki 
Singh was a mere trespasser., 

Sheo Naudan Roy v. Ajodh Roy (8), 
Damodar Naravan Chowdhuri v. /)a/- 
(jlicsh (4). ^ 

As to whether the limitation of six 
months does or does not apply to zirat 
lands there are conflicting decisions : Gan- 
pat Mahton v. RMal Singh (1) alid 
Dwarka Nath Ghowdhuri v. Tnfazar 
Rahman Sarkar (2), but in the former 
case the lands wore not zirat and the 
decision is obiter. 

These lands have always been preserved 
to owners as lands in which you cannot 
create permanent tenancies and there is 
nothing in the Act to remove this impres- 
sion. 

(1) 20 0 . w. N. unouv 

(2) 20 0. W. N. 1097 (1916). 

(3) I. L. K. 26 Oal. 616 (1899| 

(4) L. E. 88 I.,A. 06 : s. c. T. L. R. 38 Cal. 

432 j 16 0. W. N. 345 (1911). 


Bhuqwan Bhagat v. Jag Mohun Roy 
(5). 

Their LoRDsniPs’ druoMKXT was deli- 
vered by 

Sm John Kdoe. — This is an appeal 
from a decree, dated the 24th July 1917, 
of the High Court at Patna, which dis- 
missed the Plaintiff's * suit to eject the 
Defendant No. 1. Janki Singh, from cer- 
tain land in Bihar. The suit was dis- 
missed by the High (k^urt on the ground 
that it had not been brought within time. 
The land in question is small in extent 
and in value, but the question of limita- 
tion involved is of importance in Districts 
to which ihe Bengal Tenancy Act, 1885, 
as amended by the Bengal Tenancy 
(Amendment) Act, 1907, applies. 

The land in question is within the 
meaning of sec. 116 of the Bengal Ten- 
ancy Act, 1885, proprietor’s private land 
known in Bengal as khaniar^ nij, or nij- 
joi^ and in Bihar as zirat, nij, sir or 
khamat. The Plaintiff is the proprietor 
of the land, as was his predecessor in title 
before him. Janki Singh held tlie land 
jis a tenant under a lease w^hich had been 
granted by the predecessor in title of the 
Plaintiff for a term of nine years, which 
expired on the 31st May 1912. Op the 
expiration of the term the Plaintiff de- 
manded possession of the land, but Janki 
Singh refused to quit and give up posses- 
sion : hence the suit m wliich this appeal 
has arisen. The suit was brought on the 
5tli December 1912 ^ in the Court of the 
Munsif of Begusarai in the District of 
Bhagalpur. The only question which it 
is now necessary to consider is — ^Was the 
suit brought w’ithin lime? That question 
depends on whether the period of limita- 
tion applicable in this casg is that pre- 
scribed by Art. I (a) of Sch. TII of the 
Bengal Tenancy Act, 1885, w'hich for 

16 ) 20 W. R. 308 (1873). 
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suits ‘‘ to eject a non-occupancy raiyat on 
the ground of the expiration of the term 
of liis lease,” is six months from the cx- 
piratjon of the term, or is that prescribed 
by Art. 139 of Sch. I of the Indian Limi- 
tation Act, ]908, which is twelve years 
from the determination of the tenancy. 

In his plaint the Plaintiff alleged that 
the land in question was his Mtudlcashf 
land, prayed for a declaration that the 
land was his Ichamat land, and that he 
was entitled to possession, and asked tor 
a decree for possession, and for mesne 
profits. In his written statement Janki 
Singh denied that the land was khamat 
khudkasht land of the I^laintilf, alleged 
that Plaintiff’s claim for a declaration 
that the land was his khamat khudkasht 
was barred by limitation, and alleged that 
the land was raiyafi-mal land in which 
he had a right of occupancy. It is to be 
noticed that Janki Singh in his written 
statement did xiot suggest that he was a 
non-occupancy raiyat or had any right of 
a non-occupancy raiyat to resist the 
Plaintiff’s suit to eject him, Janki Singh 
in his written statement was apparently 
relying upon a failure of the Plaintiff at 
the trial to prove that the land was the 
Plaintiff’s private land as proprietor, his 
kha'tmt drat land. 

The fifth issue as fixed by the Mimsif 
was ” whether any part of the claim is 
barred by limitation?” In bis judgment 
the Mimsif stated that the fifth issue had 
been ” left untouched in arguments ” by 
Janki Singh’s pleader, and he decided the 
issue of limitation against Janki Singh, 

The seventh issue, which was consi- 
dered by the Munsif to be the most im- 
portant issue in the case, was not directed 
to the question of limitation, but had 
indirectly a bearing on tliat question : it 
was, “Whether the land in suit is the 
khudkasht of the Plaintiff, or the raiyati- 
jote of the Defendant first party.” The 


Munsif’s finding on that issue was that 
the land in suit was ” khudkasht of the 
Plaintiff and not raiyati-jote of' Janki 
Singh. It is not quite clear what the 
Munsif precisely meant by khudkasht 
of the Plaintiff.” He probably meant 
land cultivated by the Plaintiff as his 
own. In the plaint the land in question 
w^as alleged to be the Plaintiff’s khud- 
kasht khamat land — that is, khudka>sht 
private land of the Plaintiff as proprietor. 
In his observations on the sixth issue the 
IMunsif apparently treated zirat and 
“ khudkasht of the Mahanth (the Plain- 
till) alone ” as convertible terms. In 
his observations on the seventh issue the 
Munsif mentioned sec. 120 of the Bengal 
Tenancy Act, 1885, which relates to the 
recording by a Revenue Officer of a pro- 
prietor’s private land (fc/n/mar, khamat, 
zirat ^ etc.). On the wdiole, pieir Lord- 
ships are of* opinion that the Munsif by 
his finding on the seventh issue meant 
that the land in question was the pro- 
prietor’s private land (khamat, zirat), 
and was not land in which Janki Singh 
had, or could have, a right of occupancy. 
The Mimsif had the Bengal Tenancy Act, 
1885, before him, and he should have used 
the terms specified in the xAct and not 
terms which might be ambiguous. The 
Munsif, on the 31st March 1914, gave the 
Plaintiff a decree for possession, and dis- 
missed his claim for mesne profits. 

Prom that decree Janki Singh appealed 
to the (^ourt of the Subordinate Judge of 
Mongliyr on the ground that the suit was 
barred by limitation, and that the land 
was not khamat (private, zirat) land of 
the Plaintiff. The Plaintiff entered a 
cross-appeal against the dismissal of his 
claim for mesne profits. The Additional 
Subordinate Judge, before whom the ap- 
peals came, found that the land w^as 
khamat land, and that Janki Singh had 
no right to hold over, after the expira- 
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tion of the term of his lease. In his judg- 
ment he said: “It is faintly urged that 
the suit is barred by limitation. But 
there is nothing to show that the rule of 
limitation of six months applies to the 
case. Moreover, the character of the 
land being kliamat no limitation arises in 
the case,’* and he, on the ‘29th March 
1915, made a decree dismissing .lanki 
Singh’s appeal, and in the cross-appeal 
decided that the Plaintiff was entitled to 
mesne profits and directed the Munsif’s 
Court to assess s the mesne pi ofits in the 
executing of the decree. The rule of 
limitation, which the Additional Subordi- 
nate Judge held did not apply as the land 
was khamat land, was that of Art. I (a) of 
Sch. Ill of the Act. 

From the decree of the Additional Sub- 
ordinate Judge Janki Singh appealed lo 
the High Court at Calcutta. The appeal 
came on for heariitg as a second appeal 
before Mr. Justice Atkinson in the High 
Court at Patna. The only grounds of the 
appeal to which it is now nt^cessary to 
refer are that the suit was barred by limi- 
tation ; that the land in (piestiou was not 
hhamat land; and that the Additional 
Subordinate dudge had erred in* decreeing 
costs and mesne profits. The ground 
that the land in question was not khamat 
land was concluded by the finding of fact 
of the Additional Subordinate dudgo. 
The ground that the Additional Subordi- 
nate Judge had erred in decreeing costs 
and mesne profits docs not appear to have 
been supported in the High Court. In 
the course of the arguments in the appeal 
a decision of Mookerjee and Beachcroft, 
JJ., in Ganpat Mahton v. Kishal Singh 
(1), in which they had held that Art. 1 (a; 
of Sch. Ill of the Bengal Tenancy Act, 
1885, did apply to zirat land, and the 
decision of Woodroffe and Chaudhuri, JJ. 
(overruling a decision of Newbould, J.), 
(l) 20 G. W. N. 14(1914). 


,in Dwarka Nath Chowdhuri v. Tafazar 
Rahman Sarkar (2) in which they had 
held that Art. I (a) did not apply to 
khamar lands, were cited. Mr. Justice 
Atkinson rightly regarded the decision of 
Mookerjee and Beachcroft, JJ., as aca- 
demical, as those learned Judges had 
already in the appeal before them decided 
that the land there in question was not 
zirat land. Mr. Justice Atkinson agreed 
with the derision of Woodroffe and Chau- 
dliiiri, JJ., that Art. T (a) of Sdh. HI did 
not apply to private land of a proprietor, 
and by his decree of the 7th February 
1917, dismissed Janki Singh’s appeal with 
costs in the High Court, in the lower Ap- 
pellate C’ourt, and in the Munsif’s Court. 

From that decree of Atkinson, J., Janki 
Singh appealed under the Letters Patent 
of the fligh Court, and as the appeal 
raised a question of limitation of consider- 
able importance, it was heard by a Full 
Bench of the High Court at Patna, con- 
stituted of Sir Edward Chamicr, H. J., 
Cdiaprnan, Mirllick, Koe and Jwala Pra- 
sad, JJ. These learned Judges differed 
on the (juestion of limitation, the (’hief 
Justice, Mullick, and Boe, JJ., holding 
that Art. I (a) of Sch. ITT of the Bengal 
Tenancy Act, 1885, applied, dismissed 
the suit as barred by Jimitation. On 
the other hand, Chapman and Jwala Pra- 
sad, JJ., held that the article (Jid not 
apply. Each Judge gave his own reason 
for his conejiusion, and .some of the judg- 
ments contain much historical inform- 
ation. 

Although the question as to whether 
this suit, when it was brought on the 5th 
December 191‘2, was or w'as not barred by 
limitation must depend on the true con- 
struction of the Bengal Tenancy Act, 
1885, as amended by the Bengal Tenancy 
(Amendment) Act,* 1907, some historical 
information as to the origin and develop- 
(2) 20 0. W. N. 1097 (1916). 
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itient in ot rights of occupancy in 

agricnltural land held by raiynts is inter- 
esting. Tt appears that in the Perma- 
nent Sottlcinent of Bengal tlie proprietor’s 
private lands (zirat, demesne lands), 
which were kept for his own and liis 
family’s cultivation, as distinguished from 
his lands which were usually let to raiyafs, 
were recognised ; that \t seems to have 
been the policy of the Government hiv 
many years that no riglUs of occupanev 
in such private lands should be acquired 
by raiyatfi ; and that the legislature for 
the first time by see. 6 of Act X of 18^9 
defined how a right of occupancy could ho. 
acquired. By sec. 6 of Act X ot 1859 it 
was further enacted but this rule \as 
to acquiring a right of occupancy) does not 
apply to khamar^ nijjot, or sir land belong- 
ing to the proprietor of the estate or tenure 
and let by him on lease for a term or year 
by year ” 

The Bengal Tenancy Act, 1885, repeal- 
ed Act X of 1859, and by Chap. V it was 
enacted how rights of occupancy could be 
acquired by raiyats. Chap. \r apparenl- 
Iv created the ** non-occupany roii/fftt 
and for the first time conferred upon hiju 
a status and rights, hut by sec. 110 of thilfc 
Act it was enacted : — 

“ 116. Nothing in Chap. V shall confer a 
right of occupancy in, and nothing in Chap. 
VI shall apply to, a proprietor’s private 
IhJids known in Bengal aja khaniar, nij or 
nijjot, and in Bihar as zirat, nij, sir 
or khamat, where any such land* is held under 
a lease for a term of years or under a lease 
from year to year.” 

By sec. 40 of the Bengal Tenancy 
(Amendment) Act, 1907, see. 116 of the 
Bengal Tenancy Act, 1885, was amended, 
and afi amended it is as follows : 

'^116. Nothing in Chap. V shall confer a 
right of occupancy in, and nothing in Chap. 
VI shall apply to, landa acquired under the 
Land Acquisition Act, 1894 for the Govern- 
ment or for any Local Authority or for a 
Railway Company, or belonging to the Gov- 


ernment within a cantonment, while such 
lands remain the property of the Govern- 
ment, or of any Local Authority or Railway 
Company or to a proprietor’s private lands 
known in Bengal as khamar, nij or nijjot, 
and in Bihar as zirat, nij, sir or khamat, 
where any such land is held under a lease for 
a term of years or under a lease from year 
to year.’"' 

Sec. 45 of the Bengal Tenancy Act, 
1885, which was in Chap. VT as it stood 
before the amending Act ot 1907 was 
])asse(l, was as follow's : — 

45. A suit for ejectment on the ground 
of the expiration of the term of a lease shall 
not be instituted against a non-occupancy 
raiyat unless notice to quit has been served 
on the nt\h/at not less than six months before 
the expiration of the term, and shall not be 
instituted after six months from the expira- 
tion of the term.” 

As that section contained a prohibition 
against instituting a suit unless a notice 
to quit had been sert^ed six months before 
the expiration of the term, it was pro- 
perly inserted in Chap. VI and not in a 
schedule of limitations. Sec. 45 w^as re- 
pealed, and the 'period of limitation 
which had been prescribed by it was by 
the Bengal Tenancy (Amendment) Act, 
1907, inserted .in Sch. Ill as Art. I (a). 
As sec. 45 stood in Chap. VT no one 
could have doubted that the non-occu- 
pancy raiyat to wTiom it referred was a 
person wdio had obtained the status and 
rights of a non-occupancy raiyat by 
reason of his having been a person upon 
w horn that status and those riglits had 
been conferred by Chap. VI. 

But it would appear from the judg- 
ments of the Chief Justice, and Mullick, 
and Tloe, JJ., that those learned Judges 
considered that the effect of the repeal of 
sec. 45 and the insertion of Art. T (a) in 
Bch. ITT was to extend the limitation of 
six months to suits to eject persons who 
had not been non-occupancy raiyats with- 
in the meaning of sec. 45. It* is quite 
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clear that Art. I (a) did not create or con- 
fer upon any one the status or rights of 
a non-occupancy raiyat, and did not ex- 
tend the limitation of six months to suits 
to eject persons who had not been non- 
occupancy raiyats within the meaning of 
the repealed sec. 45. The non-occii- 
j)ancy raiyat of Art. I {a) must be a person 
who before his term had expired had ac- 
quired the status and rights of a non- 
occupancy raiyat. 

The crucial (juestion in this case is — 
When, if at all, and how had Jauki Singh 
acquired, before the 3lst May 1912, the 
status and rights of a non-occupancy 
raiyat? He had not acquired that status 
or those rights under Chap. VI, as that 
Chapter does not apply to the private 
lands of a proprietor, and it appears to 
their Lordships that it was only under 
Chap. VI that the status and rights of a 
non-occupancy ra/j/at could be acquired. 

The learned Chief Justice apparently 
was of opinion that Janki Singh had ac- 
quired the status ai\d rights of a non- 
occupancy raiyat by virtue of the definition 
of a “ tenant ” in sec. 3 (3) of the Bengal 
Tenancy Act, 1885, read in conjunction 
with sec. 4 (c) of that Act. As the deci- 
sions of the Chief Justice deservedly 
command respect, their Lordships will 
now in conclusion refer to secs. *3 (J) and 
4 (c). Sec. 3 (3) is as follows : — 

“ 3. ‘ Tenant ' means a person who holds 
lands under another person, and is, or but for 
a special contract would be, liable to pay 
rent for that land to that person.” 

That is merely a definition. That defi- 
nition applied to the position of Janki 
Singh during the continuance of the term 
for which he held the land, and did not 
apply to Janki Singh’s position after his 
term had expired, as then, in the circum- 
stances of this case, Janki Singh became 
a trespasser liable to be ejected. 

Sec. 4 of the Act is as follows ; — 


“ 4. There shall be, for the purposes of 
this Act, the following classes of tenants 
(namely) : — 

(1) Tenure-holders, including undcr- 
tenure-holders, * 

“ (2) Raiyats, and 

(3) Under-raiyats, that is to say, tenants 
holding, whether immediately or mediately, 
under raiyats ; 

and the following. classes of raiyats (name- 
ly) 

(a) raiyats holding at fixed rates, which 
expression means I'aiyats holding either at a 
rent fixed in perpetuity or at a rate of rent 
fixed in perpetuity, 

(h) oocupancy-raiyais, that is to say, 
raiyats having a right of occupancy in the 
land held by them, and 

“ (c) non-occupancy-raiyats, that is to say, 
raiyats not having such a right of occupan- 
cy.’^ 

Sec. 4 was merely a section specifying 
the classes of tenants to which the Act 
applied ; it did not confer upon any tenant 
a status or any right, that was done by 
Chaps. Ill, IV, V, VI, and VII. Secs. 3 
(3) and 4 did not separately or conjointly 
create or confer upon any one any status 
or any right. With reference to (a) and 
(6) of sec. 4 the Chief Justice correctly 
said that Janki Singh was not a raiyat 
holding at a fixed rate or an occupancy 
raiyat, and then continued : “ Primd 

facie he was a non-occupftney raiyat.'* 
But the Chief J iistice did not suggest how 
or when Janki Singh had obtained the 
status and any right of a non -occupancy 
raiyat in the land in question. The mere 
fact that Janki Singh had been for a term 
a tenant of private land {zirat land) of 
the Plaintifl' and had not been a raiyat 
liolding at fixed rates or an occupancy 
raiyat did not raise any presumption that 
he had acquired the status or the rights of 
a non-occupancy raiyat. It is obvious 
from a passage whiqh occurs towards the 
conclusion of bis judgment that the Chief 
Justice doubted that it had been intended 
tliat Art. I (a) of Scb. Ill should apply to 
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such a caso as this. The passage is as 
follows : — 

I think it is doubtful whether the legis- 
lature intended by the ainendnients made in 
1907 to compel a landlord to sue for eject- 
ment of a tenant of his private land within 
six months of the termination of the lease 
held by the tenant, and it may be that the 
result of holding that a mixint of ziraf land 
is or may be a non-occupancy raiyat will be 
that landlords will be placed in a less favour- 
able position than the framers of the Act 
intended, but we must take the Act as we 
find it, and on a consideration of the Act as 
it now stands it appears to me that the only 
possible conclusion is that Art. I (o) of Sch. 
Ill applies to such a suit as the one now be- 
fore us.’^ 

Their Lordships are of opinion ihat 
Ai-t. I {a) of Sch. Ill of the Bengal Ten- 
ancy Act, 1885, does not apply to suits to 
eject persons who were not in law non- 
occupancy raiyats of the land, and con- 
sequently does not apply to this suit, and 
that the suit w^as brought wdthin time, 
and they will humbly advise His Majesty 
that this appeal should be allowed ; that 
the decree of the High Court of the 24th 
July 1917, should be set aside with costs; 
and that the decree of the 7th February 
1917, should be restored. Janki Singh 
must pay the costs of this appeal. 

Solicitors : Messrs. T. L. Wilson <£• Co. 

r 

for the Appellant. 

a:.p. M. 

(CIVIL APPELLATE JURISDICTION.] 

Re P. C. Application No. 2 of 19x2. 

i Shiva Pbosad Sinoh, 
Appellant to England, 

Sanderson, C. J. 

Richardson, J. Rani Fratag 

1922, Kdmari Deri and 

27, April Respondents to 

(. England. 

Pnvy Council appeal ‘^Bench to which appitch,’ 
turn for directum regarding the preparation of 
paper-hooks is to he made. 


All applications for directions with re- 
spect to the preparation of paper-books in 
Privy Council appeals should be made to 
the Bench taking Privy Council business, 
and not to the Bench' which passed the 
judgment or order appealed against. 

This was an application made by the 
Defendant, Appellant to England, to set 
aside the order of the Registrar made on 
the 24th April 1922. 

The facts of the case will appear from 
the judgment. 

Mr. S. H. Das, Counsel, Babu Dwarka- 
nath Chakraverty (Senior Covemment 
Pleader), Dr. Dwarkanath Mitter and 
Babus Homesh Chandra Sen, Krishna 
Lai Banerjee and Krishna Chaitanya 
Chose for the Appellant to England. 

Mr. B. Chakraverty, Counsel, and 
Babus Mahendra Nath Roy, Ram Chan- 
dra Majumdar, Pramatha Nath Bando- 
padhyaya, Nagendranath Bose and Rama- 
prasad Mookerjee for the Respondents to 
England. 

The Judgment of the Court was as 
follows : — 

Sanderson, C. J. — This is an applica- 
tion made by the Defendant in the suit, 
who is the Appellant to the Judicial Com- 
mittee of the Privy Council, to set aside 
an order^made by the Registrar on the 
24th April 1922 and for a direction that 
the papers referred to therein may be ex- 
cluded from the printed record or in the 
alternative that the Appellant’s petition 
of objection be also included therein or 
for such other order as the Court may 
deem fit and proper. 

The circumstances leading up to this 
application are unusual and it is desirable 
to state the facts. Both the Plaintiffs 
and the Defendant in the suit filed ap- 
peals to this Court from the decision of 
the lower Court. 

On the 9th February 1922 a certain 
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order was made by my learned brothers 
Mookerjce and Cuming, JJ., in respect 
of two rules obtained by the respective 
parties. 

An application was made by the De- 
fendant in the suit to the Bench (con- 
sisting of my learned brother Eichartlson, 
J. and myself) taking Privy Council 
business for leave to appeal to His 
Majesty in Council against the above- 
mentioned order. 

On the loth March leave w’as 

granted. Inasmuch as it was an appeal 
against an interlocutory order and it was 
desirable that no time should be lost in 
bringing the matter before the .Judicial 
Committee, we gave certain directions for 
expediting the appeal, as will appear on 
reference to our judgment. 

On the 24th March 1922 the matter 
was before the Begistrar on a question as 
to whether certain “ suggestions should 
he included in the paper-book, which is 
to be used in the appeal Ip the Judicial 
Committee. The Begistrar made the fol- 
lowing order : “1 do not think it neces- 
sary to include the suggestions in jihe 
paper-book. ’ ’ 

The “ suggestions ” referred to appear 
to be “suggestions” which wore sub- 
mitted in writing at the request of* the 
Court by the learned Counsel for the re- 
spective parties to my learned brothers 
Mookerjee and Cuming, .T.T,, during the 
argument on tJie rules, in respect of 
which the order of the 9th Pebrnary 1922 
was made. 

The Registrar having made the above- 
mentioned order, the Respondents in the 
appeal to the Privy Council made an ap- 
plication to my learned brothers Mookerjee 
and Cuming, JJ., that “ they w'oiild issue 
directions to the effect that the sugges- 
tions made by the parties before the 
Hon’ble Judges on the 20th January 1922 
and which are on the record of the said 


rules be treated as part of the record of the 
aforesaid rules Nos. 91 (F) of 1921 and 1 
(F) of 1922 ’ ’ or to pasfe such other orders 
as the Court might deem fit. 

On this application the lesirned Judges 
Mookerjee and Cuming, JJ., on the 6th 
of April 1922 made w^iat is in the nature 
of a statement, I do not know if it should 
be called a judgment or order. It was ae 
follows : “ With regard to this application 
it is sufficient to state what took place 
when the rules were heard by us on the 
20th January 1922. In the course of the 
arguments, Sir Benode Mittor, Counsel 
for the Defendant, and Mr. Chakraverty, 
Counsel for the Plaintiffs, suggested cei*- 
tain terms on which the rules mighl be 
made absolute. To make sure what 
those suggestions were, we directed the 
learned Counsel to put their suggestions 
into writing and to hand them over to the 
Bench Clerk. This was done, and the 
suggestions on each side were set out in 
wanting. Under our direction, those 
papers were made part of the records of 
the rules, and w'c took the suggestions 
into consideration when we delivered om* 
judgment on the 9th February 1922. We 
may add that direction No. 5 in oiir judg- 
ment was given with reference to*the sug- 
gestion No. 1 filed on behalf of the De- 
fendant in Rule No. 91 (P) of 1921.” 

The“ suggestions ” wore endorsed by 
tile Bench Cleik under date 8th April 1922 
as having lieen filed in Court on the 20th 
January 1922. 

The matter then came before the 
Registrar again and he made a further 
order on the 24th April 1922. 

“ In view of their Lordships’ statement 
that these papers were to^be part of the 
record of the rules and were taken into 
consideration when judgment was deli- 
vered, I order that the suggestions re- 
ferred to and their Ijordships’ order, dated 

106 



842 


THE CSL0DTT4 WEEKLY NOTES. 


fVoL. XXVI. 


Shiva Prosad Singh v. Rani Prayag Kumari Debi 


the 6th April 1922, do form part of the 
paper-book. 

“To save time^Jet the Appellants* ap- 
plication be returned to their Vakil to 
enable him to present it to the Privy 
(’onncil Bench, if so advised.’* 

It is this order which the Appellant to 
England now seeks to have set aside. 

Amongst other arguments, it was urged 
by the learned Counsel for the Appellant 
to England that the suggestions sub- 
mitted by Counsel should not be included 
in the paper-book, as they were really no 
more than arguments of Counsel as to 
what orders should be made by the Court ; 
that no reference was made to the “ sug- 
gestions *’ in the judgment of the learned 
Judges of the 9th February 1922: that, 
when the application to this Bench was 
made for leave to appeal to the Judicial 
Committee, no reference was male to 
these “suggestions” except incidentally, 
and that no argument was based on them. 

It was further lU'ged on behalf of the 
Appellant that when the Registrar by his 
order of the 24th March 1922 refused to 
include the “ suggestions,” the applica- 
tion in respect thereof should have been 
made to this Bench, which w’as dealing 
with tlv5 Privy Council business, and that 
the statement made by the learned Judges 
c on the 6th April was in reality an addition 
to their judgment of the 9th February 
against which leave to appeal to the Judi- 
cial Committee had already been given. 
Particular stress was laid upon the last 
sentence of the learned Judges* statement, 
viz., “ We may add that direction No. 5 
in our judgment was given with refer- 
ence to the suggestion No. 1 filed on behalf 
of the Defendant in Rule No. 91 (F) of 
1921, which it was urged was really an 
added reason for the judgment. 

We do not propose to take upon our- 
selves the responsibility of excluding these 
documents. 


We think it right, however, to draw 
attention to the fact, that the judgment 
of the 9th Pebruarv 1922 does not refer to 
the “suggestions” and to state that 
during the hearing of the application for 
leave to appeal to the Judicial Committee, 
it was not suggested that the judgment 
had been in any way based on the “ sug- 
gestions.” Para. 7 of the affidavit of 
J. C. Das, affirmed on the 25th April 1922, 
if read literally, might be taken to mean 
that the learned Counsel had drawn our 
attention to the “ suggestions ’* and to the 
terms thereof. This w’as not so ; and the 
learned Counsel (for the Plaintiff-Respon- 
dents) stated in Court that the words “ in- 
cidentally ” should have been added after 
the word ‘‘ referred *’ in that paragraph. 

My own recollection is that towards the 
end of the argument, it was mentioned 
incidentally that “ suggestions’* had been 
made by the learned Counsel as to th(' 
order whi(‘h it was contended should he 
made by the learned Judges. The terms 
of the. “suggestions” however were not 
submitted to this Bench and the impres- 
sion on my mind was that, although “ sug- 
gestions ” had been made by the learned 
Counsel on the hearing of the rules, no- 
thing had come of such “suggestions” 
an^ that the Court had delivered its judg- 
ment independently thereof. 

It was not suggested that the order was 
in any way a consent order. 

/ 1 express no opinion as to the argument 

that the above-mentioned statement is an 
addition to the judgment. It is not now 
necessary for me to say anything except 
thal the facts, that the “ suggestions ” 
were made part of the record and that the 
’direction No. 5 in the learned Judges’ 
judgment of the 91 h February 1922 was 
given w'ith reference to the suggestion 
No. 1 filed on behalf of the Defendant in 
Rule No. 91 (F) of 1921,* were brought to 
the notice of this Bench for the first timej 
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when the statement of tlie learned Judges, 
dated the 6th April 1922, was read to us 
yesterday. 

We are informed by the Officer of the 
Court that the printing of the paper-book 
is almost completed and if the order of the 
Registrar were to stand, it would cause 
considerable delay. Our object all along 
has been to avoid delay, though our efforts 
do not seem to have met with most suc- 
cess. 

We therefore vary the Registrar's order 
and direct that the documents jcferred to 
in his order of 24th April J922 are not to 
be included in the printed paper-book but 
that they are to be transmitted in the foiiii 
of a supplementary paper-book. 

By agreement between the f)arties the 
supplemental paper-book will include be- 
sides the documents, mentioned in the 
Registrar's order, the Appellant’s objec- 
tion to the inclusion of the papers men- 
tioned in the Registrar’s order, the Appel- 
lant’s present petition presented to this 
Bench, and the Respondents* answ^er^-o 
that petition ; the orders of the Registrar, 
dated 24th March and 24th April 1922, 
the Respondents’ application to my learn- 
ed brothers Mookerjee and Cuming, M»J., 
and Mr. Cooper’s report, dated 23rd March 
1922, and the Respondents’ petition to the 
Registrar, dated 11th April 1922. . 

The learned Counsel for the Appellant 
submitted that in view of the learned 
Judges’ statement of the 6th of April 1922, 
he desired to submit further grounds of 
appeal; w^e give him leave to add such 
grounds, which are to be filed to-morrow. 

Before leaving this matter, I desire to 
add that in my judgment the application 
of the Respondents to England in respect 
of the Registrar’s order of the 24th March 
1922, by which he refused the inclusion of 
the “suggestions” in t^e paper-book 
should have been made to this Bench and 


not to my learned brothers Mookerjee and 
Cuming, JJ. 

This is the Bench, wliich is dealing with 
Privy Council business : this w^as the 
Bench which made the'order, giving leave 
to appeal to the Judicial Committee and 
if directions became necessary with respect 
to the preparation of the paper-book, ap- 
plication should have been made to this 
Bench. 

It is not necessary for me to dwell at 
any length on this point, for during the 
argument on this application the learned 
Counsel for tlie liespondents, in answer 
to a question bv me, expressed his personal 
view that the application should have been 
made io this Bench. 

1 need hardly point out that if the ap- 
plication had been made to this Bench 
and if this Bench had thought it neces- 
sary to ref(‘r to the Bench, which made 
the order of the 9th February 1922, for 
the purpose of ascertaining what docu- 
ments had been placed on the record, there ^ 
would have been no difficulty in making 
such a reference and a considerable amount 
of time, expense and trouble would have 
been saved. 

This judgment will be included in the 
supplemental paper-book. 

The utmost despatch is to be given to 
the preparation of the supplemental paper- 
book. The costs of the supplemental 
paper-book are to be paid by the Appel- 
lant in the first instance. But, we direct 
the Registrar, Appellate Side, to assess the 
extra costs, which will be incurred with 
I’eference to the supplemental pager-book 
by reason of the ilespon dents to ISngland 
not applying to this Bench in respect of 
the Registrar’s order of 24th March 1922. 
Such extra costs are to be paid by the 
Respondents to England in any event, no 
matter what may be the result of the ap- 
peal. 

The costs of this application, which we 
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assess at five gold mohurs will be costs in 
the appeal. 

Richardson, J. — Leave was given by 
this Bench on the 10th March to appeal 
to England from tJie order, dated the 9th 
February, of anotlier Divisional Bencli of 
this Court. It appears tha.t during the 
hearing of tlie rules on which that order 
was made, learned Counsel on either side 
handed u]) to the learned Judges sugges- 
tions in writing as to the directions or 
terms which the order should include. 
My recollection is that if the fact that sucli 
suggestions were made was referred to at 
all in the hearing before us of the applica- 
tion for leave to appeal, it was referred to 
only incidentally. Our attention was not 
drawn to the suggestions in the sense that 
we w'ei’e made aware of their nature or 
of any spccdal iniporlarice attaching to 
them or of the fact that the paj)ers were 
extant on the record. 

It further appears that the Registrar re- 
fused an application made to him on 
behalf of the Respondents to England to 
include these papers in the paper-book of 
the appeal. Thereupon an application 
was made by the Respondents to learned 
Judges upon wdiich they made tlie order, 
dated the Gth April. Tn view of that order 
the Registrar then directed tliat the 
papers C 9 ntaining the suggestions should 
form part of the record of the appeal and 
part of the paper-book. 

The application now before us is in 
effect an application to discharge the 
Registrar’s second order on the grounds 
that the papers ought not to form part of 
■ the paper-book and that the order of the 
6th April is an addition to the judgment of 
the 9th February. 

.. I agree and I feel bound to express my 
agreement with the observation made by 
the learned Chief Justice that an unusual 
course was taken by the Respondents or 
their advisers. It w’as out of the ordinary 


course to apply to the learned Judges for 
an order upon an interlocutory matter 
arising upon an application for leave to 
appeal to the Privy Council, an applica- 
tion which had already (;ome before the 
present Bench as the Divisional Bench 
dealing wdtli Privy Council matters. The 
Chief Justice generally presides over that 
Bench but the princijde of course is the 
same however the Bench may, for the time 
being, be constituted. If the Registrar’s 
original order was mistaken, the applica- 
tion for the rectification of the mistake 
should, in my opinion, liave been made ^o 
the Bench then dealing with Privy 
Council matters. Upon that if any ques- 
tion of fact had arisen as to what had 
occurred before the learned Judges wdio 
made the order of the 9th February, means 
coidd have been found of ascertaining the 
fact from those Judges. Bui it is un- 
necessary to say more as to the incon- 
venience which* might arise if it became a 
general practice that more than one 
Bench should deal with the same subject- 
matter. It is unnecessary because the 
learned Counsel for the Respondents, 
though speaking, as he says, not for his 
clients but for himself, has conceded that 
the course adopted in the present case was 
irregular and there would, therefore, seem 
to be no present danger that that course 
forms a precedent for the future. 

As to the particular application before 
us the order of the Gth April must be 
api)roached with all the respect due to an 
Older made by two learned Judges of this 
Court. Nor are we sitting in appeal from 
that order. From the terms of the order, 
the learned Judges must, as it seems to 
me, liave intended tluft it should become 
a part of the record of the appeal and I 
am clearly of opinion that in the circum- 
stances we should not be justified in with- 
holding from the Privy Council . the 
written suggestions to wliich I have re- 
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ferred and the order relating to them. 
Those suggestions and the oi*der must 
therefore be included in a supplementary 
paper-book to be laid before their Lord- 
ships of ihe Privy Council as a part of the 
record of the appeal, and if that be so the 
parties are agreed that the su])plementary 
paper-book should also contain the con- 
nected documents which my Lord has 
specified. 

It also appears to me to be fair that the 
Appellant to England should be at liberty 
to add to his grounds of appeal tlic supple- 
mentary ground which he will file 
to-morrow’ . 

With these observations I concur in the 
order which my Lord has ])roposed. 

S. C. M. 

[ORDINARY ORIGINAL CIVIL JURISDICTION-] 

R\nkiv, J. \ Re Allen Bros. & Co. 

1922, y ' v. 

21, February J Bando & Co. 

Calcutta Rent Act (///, B, C, of 1920)^ sec 
Order of Rent Controller refusing application for 
stajidardisation of rent on tJie ground of confusion 
in the number of premises in question^Scope and 
effect of sec. 15 --Jurisdiction of High Court to 
revise orders mode under sec IS-^Goveiuinant of 
India Act^ sec 107. 

The Controller of Rents refused an ap- 
plication under sec. 15 of the Calcutta 
Rent Act for the standardisation of the 
rent of certain premises on the ground that 
there was no satisfactory evidence to prove 
the Municipal number of the premises in 
question : 

Held — That sec. 15 of the Calcutta Rent 
Act makes it obligatory on the Rent Con- 
troller to grant a certificate certifying the 
standard rent. 

That in the present case the rooms 
let were certain, easily ascertainable 
and subject to no doubt, and the order 
of the Renb Controller rejecting the appli- 


cation for fiMng a standard rod was liable 
to be set aside. 

That the Rent Controller was a Court 
subordinate to ihe High Court which had 
jurisdiction to revise orders made under 
sec. 15 of the Rent Act under sec. 107 of 
the Government of India Act. 

The facts of the case will appear from 
ihe judgment. . 

Mr. B. L. Mitter appeared for Allen 
Bros. & Co. in support of the Rule. 

Mr. H. D. Bose appeared on behalf of 
Messrs. Bando & Co. to show cause. 

The .Judgment of the Court was as 
follows ; — 

The Applicants ]\ressrs. Allen Brothers 
& (*o. (India), Ltd. ohtairied a rule nisi on 
the Jill January 19*21 calling upon the 
Respondents Messrs. Bando &: Co. to sliow 
cause w hy an order, made by the Con- 
troller appointed under the (Calcutta Rent 
Act, 19*20, should not be set aside. This 
rule was issued both under sec. 115 of the 
Code and under cl. 15 of the Letters 
Patent. 

The Applicants arc tenants of certain 
prennses in Hare Street and hold under 
the Jlespondents. Their complaint is that 
an application made by them to the Con- 
troller under sec. 15 of the Rent Act, for 
a certificate certifying the standard rent 
of the said premises, has been dismissed 
contrary to the terms of the section, wliich 
oblige the Controller to fix the standard 
rent and to certify the same. 

In my opinion, upon the question of 
merits there is no answer to the Appli- 
cants. The judgment of the Controller is 
before me. It appears that in Hare Street 
there is a large building which is num- 
bered 3, 4, 5 and 6, and there is some 
confusion on the part of many people as 
to which part of the whole building is pro- 
perly designated by one or other of these 
numerals. It appears, however, that 
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there is no doubt at all as to the rooms 
wliich wore let to the Applicants. They 
are occupied by Messrs. Hollin^ Hurst & 
Co. and the three rooms in question which 
Messrs. Holling Hurst occupy under the 
Applicants and which the Applicants took 
Irom Messrs. Bando & Co. are easily as- 
certainable. The Kent Controller in tlu'. 
course of his jiulgment<,says : — 

“ From the above it will be seen that 
there is no satisfactory evidence upon the 
record to prove the number of the premises 
comprising the three rooms let out to the 
Applicants, whether the number of the 
premises is 4 and 5 or 5 and G or 4, 5 and 0, 
Hare Street. On this very ground the 
suit fails." 

He also states that lliere is no satisfac- 
tory evidence before him to show whai 
the rent of these identical rooms was in 
November 1918. judgment concludes 
by saying that "in the circumstances 
stated above as there is a confusion in the 
number of premises of wiiich the rent is 
required to be standardized, I dismiss 
this application." 

In my opinion, sec. 15 of the Calcutta 
Rent Act makes it obligatory on the Rent 
Controller to grant a certificate certify- 
ing the standard rent. In the present 
case it is beyond dispute that the rooms 
in respect of which the application is made 
are perfectly certain, easily enough ascej- 
tainable, and are subject to no doubt at 
all. Either the Rent Controller or any 
Surveyor appointed by him could have 
been taken and shown the actual rooms 
which Messrs. Holling Hurst & Co. are 
occupying. It is nowhere suggested and 
it is not the fact that the Controller re- 
quired the Applicant to give him further 
particulars and that the Applicant made 
any default in complying with such order. 
In these circumstances it matters nothing 
whatsoever whether the premises in ques- 
tion have got thi:ee numbers or one num- 


ber or have got no number at all, and 
there is no justification for the Rent Con- 
troller’s refusal to comply with sec. 15 of 
the Calcutta Rent Act. Nor can any such 
justification be extract(‘d from the fact that 
it may be difficult, owing to confusion of 
numbers, to say at what rent these very 
three rooms were let in any previous 
period. By the terms of sec. 15 the Con- 
troller may fix the standard rent at such 
amount as he deems just in any of a series 
of cases, and one of the cases in wliich 
he may act in that manner is thus defined : 
" where for any reason any difficultv 
arises in giving effect to this Act." For 
these reasons T do not think that there 
can be any serious question that if T have 
jurisdiction to do so I should send the 
case back lo the Rent Controller with a 
direction to hear and determine the appU 
cation according to law. 

Mr. H. D. Bose, showing cause, takes 
as his main i)oint the preliminary objec- 
tion that tills Court lias no power of 
superintendence and no revisional juris- 
diction as regards the Controller. It is 
not however contended that such juris- 
diction, it it exists in the High Court 
cannot properly be exercised by a single 
Judge sitting on the Original Bide in a 
case eucli as this where the premises are 
situated within tlie limits of the Ordinary 
Original Civil Jurisdiction. This point of 
Revisional Jurisdiction has been consider- 
ed and adjudicated on in more than one 
case on the Appellate Side, and on the 
Original Bide before now a good many ap- 
plications have been entertained for a 
revision of orders passed by the Rent Con- 
troller. Mr. Bose contended that the 
decisions and in particular the deci^on 
which contains the fullest treatment of the 
matter, H, D, Chatterjee v. L. B, Trivedi 
(1) can be shown to proceed upon cases 
which are not in point and upon prin- 
ts) 26 0. W N, 78 (1921)* ' 
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ciples which are not sound. He also con- difficulty, I incline to the opinion that the 


tended that insufficient attention had been 
paid to the fact that the Kent Controller’s 
Court is subject to a rule-making power 
which is vested, not in this Court, but in 
the Local Government. For these reasons 
lie asked leave to argue this question of 
jurisdiction, and in the circumstances 1 
allowed that to be done. 

The decisions of an Appellate Side 
Bench are technically speaking not bind- 
ing upon me. This is owing to the fact 
that in many cases the law administered 
on the Original Side is not the same as 
the law administered ^Yilh reterence to 
cases arising in the mofussil. The pre- 
sent question, however, is exactly the 
same on whichever side of the Court it 
arises. The only authority known to me 
as a guide upon this sort of question is the 
dictum of Afr. Justice Norris in The 
Oriental Banking Corporation v. Govindlal 
Sil (*2). The learned Judge said that he 
WG.S not prepared to say that he would con- 
sider every judgment* of an Appellate 
Bench binding upon him when sitting on 
the Original Side, yet every such judg- 
ment should receive respectful considera- 
tion and careful attention and should be 
followed unless he was very clearly of the 
opinion that the conclusion arrived at was 
an erroneous one. 

The questions raised, quite properly, by 
Mr. H. D. Bose are both numerous and 
difficult. I think it would be no recom- 
mendation of anyone’s opinion to say that 
he was very clearly of opinion that the con- 
trary view was erroneous. I propose to 
deal with this matter fully and carefully 
both out of respect to Mr. H. U. Bose’s 
argument and because I think his client 
is entitled to this, but in my opinion it is 
not true that in the end the question has 
been decided upon a wrong footing, and it 
is a question on which, though with some 
(S) I, L. 9 Gal. 604 at p. 607 (1888). 


decision of the Division Bench is right. 

In the first place it must be noted that 
the argument before me proceeded with- 
out either party calling into question the 
validity of the Calcutta Rent Act or the 
validity of the rules made thereunder. 
The first question on this basis is as to 
what the local Legislature hafi in fact 
done. In my opinion the Controller, in 
discharging his duty undei’ sec. 15, and 
the J^resident of the Tribunal in discharg- 
ing his duties under sec. 18 act as Courts 
of Justice. Whether they are Civil Courts 
within the meaning of any particular 
enactment is another question but they 
are both C’ivil C’ourts in the general sense ; 
they arc authorised to decide judicially, 
and by judicial methods only, between 
persons seeking their Civil rights. [NiU 
moni V. Taranath (3)]. Such functions 
as they perform under secs. .15 and 18 are 
neither administrative nor ministerial. • It 
is written large, both over tlie Act and the 
rules, that the pi’ocedure to be followed is 
in general the procedure of a Court of 
Law. 

By sec. 18, when the (Controller has 
given a decision fixing the standard rent, 
and in that event only, a certain right is 
given to the parties. It is, not called a 
right of appeal but a right “ to apply for 
revision ” of the Controller’s order, As 
sec. 24 provides that the procedure shall 
be that laid down in the Code for the 
regular trial of suits “as nearly as may 
be,*’ it seems that the right is to have a 
retrial before a higher Court. It is not 
wJiat is technically known as “ revision “ 
or “ reference “ and it docs not seem to 
me exactly the same thing as “ appeal by 
way of re-hearing” means in England. 
But however the tight in question is 
denominated or defined, its existence puts 

(S) L. R. 9 I. A. 184: 8. o. I. L. B. 9 Oak 
298 at p. 801 (1888).. 
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the Controller in the position of a Court 
subordinate to another Court, not simply 
as a matter of dignity or precedence, but 
in the sense that the one Court controls 
the other, to confirm, vary or nullify the 
oiders of the other. If I may adopt the 
language used in Birendra Kishore 
Manikya v. The Seoretary of State (4) 
“ the index of the relation of superior and 
inferior tribunal” is there. The form of 
jurisdiction may or may not he one 
hitherto unknown in India as a form of 
Appellate .Jurisdiction. It is by no means 
an unknown form elsewhere. 

As regards the two classes of Couits 
that are mentioned in sec. 18, two features 
are clear : first that the decision shall he 
final, secondly, in addition to a general 
power to make rules ‘ ‘ to carry out the 
purposes of the Act” the IJocal (Jovern- 
ment has a particular power to make rules 
regulating the procedure of these ('oiirts. 
'f'his ]W)wer must doubtless be read with 
sec. 24. 

By sec. 15 of the Indian High Courts 
Act, 1861, now replaced by sec. 107 of the 
Government of India Act, power of 
superintendence is given over all Courts 
subject to the Appellate Jurisdiction. 
By the respective secs. 9 and 106 of the 
same statutes the several High Courts 
have such Appellate Jurisdiction as is 
vested in them by Ijetters Patent. On 
turning to the Letters Patent to find what 
is the Appellate .Turisdiction, one finds that 
it is ” from the Civil Courts of the Ben- 
gal Division of the Presidency of li'ort 
William” and ‘‘from all other Courts 
subject to its superintendence.” These 
last words appear to make a vicious circle 
but are explained by the fact that sec. 9 
of the Act of 1861 had transferred to the 
High Court every ‘power and authority 
vested in the Courts which the High Court 

(4) I. L. B. 48 Oal, 786 at p. 778 ; s, o. 26 0. 

W. H. 80 (1920), 


superseded. As neither the Rent Con- 
troller nor the President of the Tribunal 
were Courts known in 1861 a right of 
superintendence can only be made out 
under the Letters Patent in one or other 
of two ways : by establishing that it or 
some other form of Appellate Jurisdiction 
has been since granted with reference to the 
Rent Controller or the President, or 
secondly, by establishing that the High 
Court inherited a general jurisdiction over 
all Courts of Civil Jurisdiction established 
or to be established. ‘‘ The High Court,” 
as has been stated, ‘‘has superintendence 
where it has Appellate .Jurisdiction, and 
has Appellate .Jurisdiction where it has 
superintendence,” Abdul Karim v. Muni- 
cipal Officer, Aden (5), but some jurisdic- 
tion must bo shown before the rest can be 
inferred. 

I n my opinion the position is in no way 
altered if the (piestion he considered upon 
the language of the (’ode. The word 
‘‘ Subordinate ” is not defined by the Code 
because sec. .3 is'" not a definition. This 
section does not claim to be and is not in- 
tended to be exhaustive : [Purshottam 
Janardan v. Mahadev Pande (6)]. Though 
not defined, the word ‘‘ subordinate ” 
plays an important part in the Code as 
may be.seen from secs. 23, 24, 100, 115, 
1:53, 1.36 and 137. There are also in the 
Code several phrases that may be con- 
trasted and compared, thus : — Court of a 
grade inferior (sec. 3); any Court (sec. 
113); Civil Courts subject to their superin- 
tendence (sec. |22) ; any Court of Civil 
Jurisdiction (sec. 141), The words 
‘‘ Civil Court ” in the Code appear to have 
a special meaning though this again is 
nowhere defined. I take them to mean 
Civil Courts exercising all the powers of 
Civil Courts as destinguished from Courts 
which only exercise powers over civil 

(6) I. L. B. 27 Bom, 576 at p. 692 (1908). 

(8) I. L. B. 37 Bom. 114 (1912), 
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matters of a special class or classes, e.g., 
the Bent Courts under Act X of 1859, and 
the Land Acquisition Judge. The two 
broadest phrases in the Code are to be found 
in secs. 113 and 141. The latter in no way 
touches upon questions of subordination ; 
the former does, because reference is a 
form of Appellate Jurisdiction [Birendra 
V. Secretary of State (4)] but Or. 46 
cuts down its application and it does not 
apply to the Bent Controller or the l^resi- 
dent. It may be argued thal the High 
Court has superintendence over ‘ ‘ any 
Court ” because it has power to alter the 
Order and so to give a powej- of I'eference 
to “any Court.’* Beyond those argu- 
ments, which in reference to special statu- 
tory Courts unknown to the Code seem 
very precarious, I can see nothing in the 
Code which even promises to be of any 
assistance on the present question unless 
it be that a comparison between secs. 23 
and 24 appears to show that a Court may 
be subordinate wdthin the meaning of the 
Code in a purely administrative sense. 

It was contended by Mr. B. L. Mitter 
in support of the rule that all other Courts 
of Civil Jurisdiction are subordinate to the 
High Court and under its Appellate Juris- 
diction in a wide sense unless the TiCgis- 
lature has expressly provided to thej con- 
trary. T assume that for the purposes of 
this proposition some form of territorial 
limit is presupposed and I pass over the 
difficulty that arises from the fact that 
such a limit may be imposed in various 
ways. The proposition may mean that if 
a new Court was established for a new 
purpose and nothing was said to the con- 
trary then there would be an unlimited 
right of appeal in the narrow sense as well 
as subordination in other ways. But if 
this is not meant then I think the proposi- 
tion is seen to be indefinite and to stand 

(4) !• L. K 48 Oal. 768 at p. 776 : ( c, 95 Q, 
W, N. 80 'IBgOl. 


in need of support and definition by 
authority. As a general proposition ap- 
plicable to Bengal it seems to me that on 
the face of the Act of 1861 and the Letters 
Patent no proposition so simple and wide 
can possibly be correct. It is nowhere 
expressed and the several jurisdictions 
carefully defined and conferred are not to 
be extended or enlarged indefinitely upon 
general principles to the rigour of whiph 
His Majesty is in no way .committed. 
The simple proposition is always tempting 
yet I know of no case decided on this 
simple principle. In many of the decid- 
ed cases it would have been a complete 
answer to the problem, yet the Courts 
have met a heavy weather before arriving 
at another answer. As the present case 
arises within the Ordinary Original Juris- 
diction it may be said that this principle 
was implicit in the authority of the 
Supreme Court and that, if so, it is 
continued by sec. 9 of the Act of 1861 ancf 
by the Government of India Act. This 
has not been argued before me. My own 
consideration of the matter leads me to 
reject the argument. This depends upon 
the charter of the Supreme Court of 1774. 
As cl. 21 applies only to the Courts and 
Magistrates therein specified •as having 
been established or appointed by the 
charter of 1753 it has no application hene. 
The only other clause that can be founded 
on is cl. 4. As to this clause, both Jen- 
kins, 0. J. and Stephen J., in The Amrita 
Bazar Patrika case (7) were of opinion 
that it refers to the individual Judges 
and not to the Courts. The frame of the 
charter, when the purview of its successive 
clauses is examined, strongly supports 
this reading. I would say that nothing 
that I am now stating is intended to 
abridge by a single inch* the doctrine laid 
down with reference to cases which are 

ill 17 c. W. N. 1253 at pp, 1283 ^nd ISSfl 
(19lf<). ' . 
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within the re visional power, that “there 
is no form of judicial injustice which this 
Court, if need be, cannot reach “ [Lekhraj 
Uarn v. Debi Per shad (8)] . 

Tt remains therefore to enquire whether 
the Calcutta Bent Controller as a Court is 
under the High Court in any one of ways 
in which Appellate “Jurisdiction can be 
exercised. The decisions of the Division 
Benches, in particular the case already 
cited [H. D. Chatterjec v. L. B. Trivedi 
'(1)] deal with the problem in this way, in 
lio way proceeding upon any more general 
principle. 

The position under the Calcutta Rent 
Act of 1920 is this. The Act to begin 
with applies only to Calcutta in the sense 
of Municipal Calcutta, and the word 
“ Calcutta “ throughout the Act has that 
particular meaning. So far as I can find, 
the area to which the Act extends has 
never been enlarged since the Act was 
passed. The appointment of tlie Rent 
Controller is to be found in the Calcutta 
Gazette of 5th Mav 1920 No. 24 T, M. 
and is “ as Controller for Cal(*utta for the 
purposes of the said Act.” The rule^ 
made by the I jocal Government under the 
Act are dated 13th July 1920; the only 
amendment is dated 8th September 1921 
and in no nay aflects the present ques- 
tion. The result is therefore that at pre- 
sent, taking the institution as it exists, 
no decision of the only Rent (lontroller 
appointed is in fact subject to revision by 
any Civil Court. If even the Act is ex- 
tended to another area it will be in the 
option of the Local Government to ap- 
point another officer as Controller for the 
new area or to appoint the same officer 
either as a separate office or by way of 
^oxtension of the area over which his pre- 
sent jurisdiction' holds. No doubt mere 
extension of his area by an administrative 

(1) 26 C. W. N. 78 (1921). 

(8) 12 0, W. N'678 (1908), 


act w-ould put him within the control of 
a Civil Court. As matters stand the only 
facts connecting him in any manner with 
the Appellate Jurisdiction of the High 
Court are these : that he is, as T think, 
subordinate to the President ; that awards 
of the Tribunal made under the Calcutta 
Improvement Act (Bengal Act V of 191D 
are appealable to this Court under Act 
XVIII of 1911 ; that in some cases the 
President may himself give decisions 
which are deemed to be decisions of the 
Tribunal ; and that where the word 
“Judge,” as distinct from “Court,” ap- 
pears in the Land Acquisition Act of 1894, 
the President is deemed to ])e the Judge. 
As between the Rent Controller on the 
one hand and the High Court on the other, 
the question is, is this a link or a gap? 

Certain lines of decisions have been 
thought to touch this question. I will 
refer first to the cases under the Rent Act 
(Act of 1K59). By that Act certain 
suits were made cognisable only by the 
Collector’s Court and upon the terms of 
the Act. In certain suits the judgment 
of the Collector was to be final ; and in 
thesb, if they were tried by the Deputy 
Collector, an appeal lay to the (.'ollector 
whose decision was to be final. In other 
suits, an appeal lay to the Zilla Judge or 
the Hadar Court according as the amount 
in dispute under or over Rs. 5,(KH). 
In 1801 therefore the Sadar Court posses- 
sed Appellate .Jurisdiction over the Collect- 
or’s Court by (he terms of the Act of 1850 
itself and the High Court inherited there- 
with a power of superintendence. The 
cases were fully discussed in Chaitan 
Pajjosi v. Kwtja Behari (9). They show 
that a right of appeal, however limited, 
will let in the full general poww of 
superintendence, but the right of appeal 
in those cases is clearly given by the special 

(9| 1. L. a. 38 Gal, 832 ; a. b. 16 0. W, Nt 868 
(1911), 
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Code itself and applies to cases within the 
special jurisdiction conferred thereby. I 
may observe here that in dealing wdth a 
long line of decisions the important point 
to observe is the principle upon which the 
authorities in the end settle down. That 
is far more important than general 
language used in the earliest cases. The 
earliest case was apparently a Full Bench 
case IGovind Goomar V; Krisio Goo mar 
(10)] , where the order assailed was made 
under sec. 151 of Act X. Tliere was no 
complaint that the (hurt of limited juris- 
diction had exceeded its autlioj-itv. The 
point was tliat the Court had refused to do 
something on the ground that it had no 
poner. In that case the judgment of Mr. 
Justice Loch showed by its reference to 
“cases in which no appeal lies to the 
Judge” that there is no reason to attri- 
bute the decision to any widen* principle 
than T have mentioned. Widei* language 
was used in DcanutoollaKs case (11), 
where the Collector had in fact exceeded 
his jurisdiction but 1 do not read that as 
laying down tliat everv^ Churt of limited 
jurisdiction must be under the superinten- 
dence of the High Court. The true basis of 
the Court's interference under the ^Act of 
1859 was considered in Umacharan v. 
Midnapur Zemindar u Goy, (1’2), where it 
is rested on the provision for appeals. 
Perhaps the latest illustration 'of this 
reasoning is afforded by the case of Kartik 
Chandra v. Gorachand (13), a decision 
under the Chota Nagpur Tenancy Act 
(Bengal Act VI of 1908), where a general 
power of revision was based on the fact 
that by sec. 224, sub-cl. (2) a second ap- 
peal lay to this Court in certain cases. 
These cases deal also with difficulties as to 

(10) 7 W. R. 620; B. L. R. Sup. 714 (F. B.) 

( 1867 ). 

(11) 10 W. R. 341 (1868). 

(12) 19 0. L. J. 300 (1014). 

(18) 1. 1|. B. 40 Cal. 618 (1913). 


whether the Acts expressly or impliedly 
vested power of superintendence elsewhere 
or took it away. They show that the 
rule-making power or even greater powers 
vested elsewhere dd not avail to take away 
those powers of the Court which follow 
from its position as a Court of appeal, 
though a ])rovision that the ( -ominissioner 
shall be the High Court has this effect, 
Darbari Panjarth v. Bhola Roy (14) as 
also a provision that the appeal shall lie to 
the Cornraissionej*, Umacharan v. Midna- 
pur Ze mindary Goy. (12). These cases 
therefore are in my opinion, as Mr. H. J). 
Bose argued, of no very direct a])pUcation 
to the case of the Kent Controller. 

By the Land Acquisition Act of 1894 
an appeal lies to the High Court from ‘iny 
award of the Court established by the Act. 
r.^eaving on one side the cases in whicn 
the (’ollector's duty w^as not a judicul 
duty, 1 come to those in which it has been 
held that in acting under sec. 18 the 
Collector is a Coiu’t and his proceedings 
are subject to revision. \ Administrator- 
General of Bengal v. Land Acquisition 
Collector, 24-Per(jannahs (15) and Krishna 
Das V. Land Acquisition Collector of 
Patna (10)]. The latter case simply fol- 
lowed the earlier and not without doubt. 
In the earlier case attention was almost 
entirely devoted to the question whether 
the Collector’s function was judicial. The 
reasoning on that assumption is very tjoii- 
densed but if this Court is a Court of ap- 
peal from the award it would certainly 
seem to have superintendence over judicial 
proceedings for the initiation of the 
reference. 

It is clear enough that under all these 
special statutes an appeal lies to the High 

(12) 19 G. L. J.3(X)(1914). 

(14) 1. L. R. 41 Gal. 128 ; 8. c. 18 0. W. N. 676 

(1914), • 

(15) 12 G. W. N. 241 (1905). 

(16) 16 G. W. N. 827 (1911), 
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Court. ‘‘For the purpose of the appli- 
cation of the power of superintendence it 
is not necessary that an appeal should 
lie to this Court in the very proceeding 
in wliich the power oY superintendence is 
invoked,” Vmacharan v. Midnapur 
Zcmindury Coy, (12). If a case should 
arise by reason of an extension of the area 
under the Calcutta Rent Act, 1920, in 
which a Civil Court should have jurisdic- 
tion, a question would then emerge which 
the cases I have been referring to do not 
answ’er. That question but for the specific 
right of appeal conferred by the Land Ac- 
quisition Act would have arisen under it 
also. The question is this : where a new 
and special jurisdiction is conferred upon 
an ordinary Civil Court so as to make it 
for certain limited purposes a Court of 
special jurisdiction, tlie powers and duties 
of which are defined by statute, has the 
High Court in the absence of any special 
provision conferring Appellate Jurisdic- 
Ijion in any form as regards those purposes 
a right of superintendence arising out of 
the ordinary relationship between the two 
Courts^ As T understand the view of the 
Division Bench in H. D. Chatterjec v. L. 
B, Trwedi (1), they answer this question 
in the affirmative, and T am in no w'ay 
prepared to dissent. But the question at 
present is * not solved by any reference 
even to this principle. From the Act of 
1861, from the Letters Patent, and from 
the decisions, T draw this conclusion that 
it is not enough for the purposes of the 
Code or the Tjetters Patent which deal on 
definite principles with a regular order 
of Courts, that from the limited nature of 
the powers conferred, or from a mere 
comparison with other Courts, or from 
possible relationships thereto not yet sub- 
sisting, a new’ Court may be styled an 
“inferior Court.” An actual relation- 

(1) 26 C. W. N. 78 (1921). 

(12) 19 0. L. J. 800 at p. 803 (1914^ 


ship to this Court must be established : an 
existing thread of connecting authority 
must be disclosed. The President of the 
Tribunal is the person who is set up as a 
Court by sec. 18 of the Rent Act of 1920. 
Under the Calcutta Improvement Act of 
1911 a ” Court ” is set up but that 
“Court” is the Tribunal and not the 
President (sec. 70). The Act of the 
Governor-Cieneral in Council of the same 
year deals with appeals from awards of the 
Tribunal as the preamble show s. For the 
purpose of determining what is the award 
of the Tribunal the President’s decision is 
in certain cases the only thing that 
matters, and in certain cases he is entitled 
to sit alone and to exercise all powers of 
the Tribunal (sec. 77). In addition to 
that the Calcutta Improvement Act has 
made the President the “ Judge” in th (3 
sense of the Land Acquisition Act, wliere- 
ever the w ord “ »Tudge ” occurs. Now 
superintendence is over Courts, not over 
jurisdictions. The present question must, 
it seems to me, be decided ultimately upon 
consideration whether the giving of a new 
jurisdiction to the President is to be re- 
garded as a new jurisdiction conferred on 
an c^cisting Court or to be regarded as the 
setting up of a new Court for a new pur- 
pose. On that question I have entertain- 
ed much doubt. The position is not 
quite the same as wdiere a new jurisdiction 
is given to the Civil Courts. This Tribu- 
nal or the President has no general juris- 
diction at all. On the question whether 
there is one Court from which in one 
jurisdiction an appeal lies to this Court or 
two Courts wliich should be regarded as 
absolutely separate, I have come to the 
conclusion that the decision of the Divi- 
sion Bench has all the common sense of 
the matter even if it may be doubted whe- 
ther it has all the strict logic on its side. 
After all the President for some purposes 
is “ the Judge ” and is ” the Tribunal 
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appeals within the Calcutta Improvement 
Act lie mostly from his decisions ; and in 
view of the fact that appeals from a Eent 
Controller’s decisions may come as occa- 
sion arises either to the Civil Courts of 
the District or, in Calcutta, to the Presi- 
dent, I am in no w^ay prepared to hold 
that an opinion which has been entertain- 
ed by some four or five Judges of tliis 
Court is not the better opinion. 

For these reasons perhaps I should 
say in these circumstances the rule will 
he made absolute with costs. 

Messrs. B. N. Basil ((; Go., Solicitors 
for the Applicants (Messrs. Allen Bros. & 
Co.). 

Mr. M. N. Mitra, Solicitor for the Re- 
spondents (Messrs. Bando & Co.). 

S. C. M. 

[CIVIL APPELLATE JORISDICTION.] 

Appeal from Appellate Degree 
N o. 1678 op 1919. 

Ghattebjea, J. Sm. Nirode Barani 
Feabson, J. Dasi and anr., Plaintiffs 

1922, Appellants, 

Heard, 25 and v. 

26, January. Manindba Nabatan 

Judgment, Ohandba and ors.,fDe- 

27, January. Eendants, Respondents. 

Civil Procedure Code (Act V of 1908)^ Or 21 ^ 
rr, 98y 99^ 101^ 103^ order wilder^ dmnming case 
for default — Suit hy •party against whont order 
•made^Limitation^Limitation Act (IX of 1908)s 
Art. 11 A. 

In view of the decisions under secs. 332 
and 335 of Act XIV of 1882 and the fact 
that the language of these sections has 
not been altered in the new Code, Art. 
11 A of the Limitation Act will apply only 
to an order under r, 98, r. 99 or r. 101 
of Or. 21, which has been made upon in- 
vestigation. 

Kunj Behary Lal V . Kandh Prasad 
. Nabain Singh (6) followed. 

(6) 6 G. L. J. 862 (IOOVk 
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NAGENDRA IjAL Ohowdhury V. F'ani 
Bhusan Das (2), Vbnkat.aratnam v. 
R.angan.ayakamma (3), Ponnusami Pjllai 
V. Samu Amm.\l (4) and Satindra Nath 
Banerji V. Shiva Prasad Bhakat (5) 
distinguished. 

An order dismissing an application for 
default is not an order passed upon in- 
vestigation. 

• 

This was an appeal j^referred on the 
15th August 1919 against a decree of the 
Subordinate Judge of Burdwan (Babu 
Chanindra MoJian Chatterji), dated the 
14tli ^fay 1919, reversing a decree of the 
Miinsif of Katwa (Babu Haripada Banerji), 
dated the 31st July 1916. 

The facts of the case will appear from 
the judgment. 

Babas Sarat Gh. Hoy Choudhunj and 
Ilaradlian Chatter jec for the Appellants. 

Babu Samatul Ch. Dutt for the Re- 
sj)ondents. 

The Judgment oe the Court was 
follows : — 

This appeal arises out of a suit for 
establishment of right to, and recovery of 
possession of, the property in dispute from 
which the Plaintiffs were dispossessed by 
the Defendants Nos. 1 to 15 who purchased 
the property in execution of a decree which 
they obtained against one Baidya Nath 
Sircar. 

It aiipears that the Defendants Nos.* 1 
to 5 took possession of the property in dis- 
pute through Court, and the Plaintiffs ap- 
plied to the Court under Or. 21, r. 100. 
On the day ultimately fixed for the hear- 
ing of the case, namely, on the 14th 
February 1914, neither the Petitioners nor 
their pleader appeared and the petition 
was accordingly dismissed for default. 

(2) I. L. B. 46 Gal. 786 : 8. c. 23 G. W. N. 376 
(191R). 

(3) T. L. K. 41 Mad. 9m (F. B.) (1918). 

(4) 31 Mad. L. J. 247 (1916). 

(6) 26 G. W. N. 126 at p. 127 (1921), 
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The present suit was instituted on the 
27th Jiilv 1916 which was more than one 
year after the date of the said order. 

The question is whether the suit is 
barred by the provisions of Art. 11 A of the 
I j imitation Act (IX of J908). 

Tlie Court of first instance decided both 
the questions of title and liniitation in 
favour of the Plaintiflfs. The Lower Ap- 
pellate Court has held that the suit is 
barred by limitation under Art. IIA of the 
Limitation Act. 

Or. 21, r. 97 deals with a case of ob- 
struction or resistance by any person to 
a holder of a decree for the possession of 
immoveable property, or the purchaser of 
any such property sold in execution of a 
decree ; and sub-r. 2 of that rule lays 
down that the Court shall fix a date for 
invest igatirig the matter and rr. 98 and 99 
state what is to be done according to the 
result of the investigation. 

11. 100 deals with the of any person 
other than the judgment-debtor who is 
dispossessed of immoveable property by 
the holder of a decree for the possession of 
such property, or where such. property has 
been sold in execution of a decree by the 
purchaser thereof. 

Sub-r. 2, r. 100 lays down that the 
Court shail fix a dav for investigating the 
matter and shall sunimon the party against 
whom the application is made to appear 
and answ^er the same. 

E. lOJ provides that the Court, if satis- 
fied that Applicant was in possession of 
the property on his own accounl , or on 
account of some person other than the 
judgment-debtoj*, shall direct that the Ap- 
plicant be put into possession of the pro- 
perty. 

Then comes i'. 103 which provides that 
any party not Joeing a judgment-debtor 
against whom an order is made under 
r. 98, r. 99 or r. 101, may institute a suit 


to establish the right which he claims to 
the present possession of the property, but 
subject to the result of such suit (if any), 
the order shall be conclusive. 

There were similj^r provisions in Act 
XIV of 1882, sec. 332 of which dealt with 
the case of dispossession of any person 
other than the judgment-debtor by the 
holder of a decree foj- ])Ossession ; sec. 334 
dealt with cases of obstruction to the pur- 
chaser of ally immoveable property by the 
judgment-debtor or anyone on his behalf ; 
and sec. 335 dealt with cases where the pur- 
chaser of any such jiroperty was resisted 
or obstructed by any person other than the 
judgment-debtor claiming in good faith a 
right to the ]) resent possession thereof, or 
where in delivering possession any such 
person was dispossessed. 

There is no doubt that upon an appli- 
cation being made to the Court under Or. 
21, r. 100, the Court has to hold some sort 
of investigation as expressly laid down by 

sub-r. 2 of r. 100 and j*. 101- 

• ... 

In this case there was no investigation 

and the case ‘was dismissed for default. 
The question is whether under these cir- 
cumstances the special limitation contain- 
ed ’^in Art. 11 A of the Limitation y\ct 
applies. 

The pj’ovisions of Or. 21, rr. 97 to 103 
are y.nalogous to secs. 278 to 283 of the 
Civil Procedure Code, Act XIV of 1882, 
(corresponding to Or. 2,1 , rr. 58 to 63 of 
the ])resent Civil Procedure Code). Those 
sections relate to claims preferred to 
attachment of immoveable property. 

There have been numerous decisions on 
the question whether the one year’s limi- 
tation under Ai*t. 11 of the Limitation 
Act, Act XV of 1877, applies to cases 
where there has been no investigation of a 
claim under see. 278 or objections under 
sec. 332 or 335, C. P. C. (Act XIV of 
1882). The decisions are not uniform. 
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In the case of Sirdhari Lai v. Ambica 
Pershad (1) in dealing with a case under 
sec, 278 of Act XIV of 1882 the Judicial 
Committee observed that the policy of the 
Act evidently is to secure the speedy 
settlement of questions of title, and point- 
ed out that the Code does not prescribe 
the extent to which tlie invesi igation 
should go. That indicates iliat in tiieir 
Lordships’ opinion (as the sections ex- 
pressly laid down) there' should be some 
investigation before the order can be 
treated as conclusive. There are various 
other cases in which it has been held that 
there must be some investigation by the 
Court before the order can be held to be 
conclusive and Art. 11 of the Limitation 
Act may be applicable to the case. 

It is to be observed however with refer- 
ence to claim cases, that secs. 278 to 282 
provided for an investiggit ion, and sec. 28.‘1 
provided that “ the party against whom 
an order under sees. 280, 281 or 282 la 
passed, may institute a siiit to* establish 
the right w^hich he clairn^s to the property 
in dispute but subject to the result of such 
suit, if any, the order shall be conclu- 
sive.” But the corresponding provision of 
the present Code of Civil Procedure (Act V 
of 1908), viz., Or. 21, r. G3 provides that 
‘ ‘ where a claim or an objection is pre- 
ferred, tlie party against whom afi order 
is made, may institute a suit to establisJi 
the right which he claims to the property 
in dispute but subject to the result of such 
suit, if any, the order shall be conclu- 
sive.” It is to be observed therefore that 
whereas in sec. 283 of Act XIV of 1882 
there was express reference to secs. 280, 
281 or 282 which dealt with investigation 
into a claim, Or. 21, r. 63 does not make 
any mention of any specific rules under 
which orders in claim cases are passed. 
Upon these grounds, it has been held in 

(I) L, R. 1,6 I. A, 123 : s. o. J. li. B. 15 Cal. 

621 (1888). 


some recent cases that there has been a 
change in the law and that the decisions 
under the old Code are no longer in force. 

In the case of Na^endra Lai Ghowdhury 
V. Fani Bhusan Das (2), it was held that 
where an application had been dismissed 
with or without investigation, a regular 
suit, if instituted , ^ must bo commenced 
within one year from the date of such 
order. The learned Judges held as fol- 
lows : — “ All that is now necessary is that 
a claim should be prefi'rred under r. 58 
and that there should be an order either 
allowing or rejecting it. The party 
against whom th(‘. order is made, may 
then bring a suit in the language of r. 63 
to establish the right wdiich he claims to 
the property in dispute.” 

The same view has been taken in the 
case of Venkataratnam v. lianganaya- 
kamma (3), where a Pull J3ench of the 
Madras High Court referring to the gene- 
rtal policy of the previous (-ode as explaii\“ 
ed by the Judicial (Committee in Sirdhari 
Lai V. AmbicM Pershad (L said that sec. 
283 of the Codes of 1877 and 1882 only 
gave a right of suit to the party against 
whom an order had been passed under 
secs. 280, 281 or 282 and did not provide 
for the case when the C!ourt under sec. 278 
refused to investigate the daim on the 
ground that it liad been designedly or un- 
ne(‘c‘s«arily delayed. In such cases. Sec. 
283 failed to pnwide for the speedy settle- 
ment of questions of title raised by the 
claim. The learned Judges held that the 
intention of the Legislature was to widen 
the scope of the rule in accordance with 
the general policy of this legislation ae 
explained by the highest tribunal. It 
may be mentioned that in the case before 

0) Ti. R. 15 T. A. 12.3: B. c. T. L R. 16 Cal. 
521 flt p. r.25 (ifesi. 

(2) 1. L. R. 45 Cal. 785 : 8. o. 23 0. W. N. 876 
(1918). 

(3) I. L. B. 41 Maa. 986 (F. Bj (1918). 
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the Madras Full Bench, there wa1?^ho 
order either allowing or rejecting* the 
claim and the Court directed that the 
allegations of the claimant would be noti- 
fied to the bidders with the remai'k that 
she “ did not take steps to have her claim 
inquired^ into during the last 10 months.” 

A similar view has also been taken in 
the case of Ponnusami Pillai v. Samu 
Ammal (4), where it is held that, “ the 
language of Art. 11 in the now Act 
more comprehensive than that of the pr(‘- 
vious Act and that has been construed in 
this Court as covering orders after full in- 
vestigation as well as orders passed on 
default.” See also observations on the 
point in the cs\se of Satindra Nath Banprji 
V. Shiva Prasad Bhakat (5). 

These decisions relate to claim casi‘s 
and, as stated above, they are based upon 
the alteration in the wording of r. 63, Or. 
•Jl as compared with sec. ‘283 of the old 
Code, 

So far as the provisions of i*. JU3 are 
concerned, there has boon no (diange in 
the Civil Procedure Code as compared 
with secs. 332 and 335 of the old Code. 

Sub-r. (2) of r. 100 and r. 101 (as. also 
rr. 97 to 99) expressly provide that the 
Court shall investigate the matter and any 
order made under r. 101 (or r. 99) must 
therefore be the result of such investiga- 
tion. When, therefore, r. 103 lays down 
that any party, not being a judgment-del)t- 
or, against whom an order is made under 
r. 98, r. 99 or r. 101, may institute a suit 
to establish the right which he claims to 
the present possession of the property but 
subject to the result of such suit (if any) 
the order shall be conclusive, it evidently 
contemplates an order passed after in- 
vestigation as laid down in rr. 97 to 99 or 
100 and 10 J. The conclusiveness 
therefore attaches to an order made after 

(4) 81 Mad. L. J. 247 (191&K 
(&) 86 0. W. N. 126 at p. 127 (1621), 


investigation under those rules. The 
question has been considered with refer- 
ence to sec. 335 of the old Code in the 
case of Kunj Behary Lai v. Kandh Pra- 
sad Narain Singh (6), where the learned 
Judges held that "it is manifest from 
the language of the Code itself that the 
only order upon w^hich the character of 
finality is impressed is an order made 
upon enquiry " and that where there has 
been no investigation at all and no judi- 
cial determination and the Court without 
any enquiry dismissed the application for 
default and withdrew the proceeding, it 
is impossible to say that the order is of 
the description contemplated by sec. 335, 
and they approved of the decision in the 
case of Sarat Chandra v. Tarini Prasad 
(7). 

We have been referred by the learned 
pleader for the Kespondent to the cases of 
Shagua Chaiid Musammat Shibbi (8) 
and Chandi Prosad v. Najid Kishore (9) in 
support of the proposition that one year’s 
rule of limitation has been applied even 
to cases where tliere has been no investiga- 
tion. But in the fiist case it appears that 
the pleader for the Applicant appeared 
and stated that his client did not wish to 
adduce any evidence and the application 
was accordingly dismissed. In the second 
case, •the pleaders for both parties were 
present ; no evidence was adduced ; and 
the learned Judges held that the dismissal 
of the petition under those circumstances 
could not be treated as dismissal for de- 
fault of appearance. Neither of these 
cases therefore was dismissed for default. . 

It is also contended that the principle 
upon w^hich it has been held that the 
limitation of one year applies to orders 

(6) n G. L. J. 862 (1907). 

(7) T. L. R. 84 Oal. 491 • a. o. 11 0. W. M. 487 

(1907). 

« ( 8 ) • All. L.J. 626 (1911),. • 

(9) 20 Ind. Gas. 869 {1918)r 
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passed in connection with claim cases, 
even where there hafl been no investiga- 
tion, should also be applied to a ease like 
the present. But as pointed out above, 
r. 63 does not refer to orders passed under 
IT. 60, 61 or 6‘2 of the Code under which 
the orders are made, and it is upon that 
ground that the learned Judges in Nagen- 
dra Lai Chowdhury v. Fani Bhusan Das 
(‘2) and some other cases referred to above 
held that the law had been changed. 

So far as Or. 21, r. 103 is concerned, 
theie has been no change in the law. 
That rule like sec. 335 of Act XIV of 
1882 refers to the previous rules, viz., 
IT. 98, 99 and 101 under which orders are 
to be made after investigation. The dis- 
tinction appears to be a narrow one, 
because orders under the cla.im sections 
have also to be made after investigation. 
But having regard to the fact that although 
there was express reference to secs. 280 
to 282 in sec. 283 of Act XIV of 1882, 
there is no reference to those sections 
(corresponding to rr. 58 to 62) in r. 63, 
whereas in Or. 21 , r. 103 tficre is express 
reference to rr. 98, 99 and 101 under 
winch the investigation is to be made, and 
having regard to the decisions referred to 
above we are constrained to hold that in 
cases coming under Or. 21, rr. 98, 99 or 
101, an order in order to be conclusive 
must be an order passed after investiga- 
tion. 

The next question for consideration 
is what constitutes “ investigation,” and 
it is a question of some difficulty in some 
cases. 

As pointed out by the Judicial Com- 
mittee (in connection with claim cases) 
in Sirdhari Lai v. Ambica Pershad (1), 
the Court does not lay down to what ex- 

(1) L. R. 16 I. A. 123 : ■. c. I. L. R. 16 Cal. 
621 (1888). 

(2^ I. L. R, 45 Cal. 785 : 8. c. 23 C. W. N. 375 
(1918).* 


NaravAn . Chandra. 

tent j^]ie investigation should go. There 
seenid to be a divergence of opinion as to 
what constitutes ‘‘ investigation.” 

In amumber of cases^inostly relating to 
claim cases, where the claimant did not 
adduce evidence and the claim was dis- 
missed, it was held that a suit brought 
more than a year after the date of the 
order was barred. Home of the decisions 
were based on the gi-ound that, where a 
party was allowed an opportunity of 
adducing evidence but failed to do so and 
there was an order rejecting the claim 
purporting to be made under sec. 281, 
there was investigation sufficient to bring 
the case under sec. 281. Sec Rahim Bux 
V. Abdul Kadcr (10) and the earlier cases 
of Gooroo Das Roy v. Sona Monce 
Dassya (U) and Srimuniho Hazrah v. 
Syed Tajooddin (12). 

In some cases where the party was not 
even present as in Tripura Soonduree 
Debya v. Ijjatoonnissa Khatun (13), 
Gulab V. Mutsaddi Lai (14) and Jugol 
Kishorc v. Ambika Debi (15) (the last two 
cases being under the present Code) and 
Lachvii Narain v. H. G. Martindell (16) 
(a case under the Rent Act XII of 1881), 
the same ininciple was applied. 

On the other hand, in some other cases 
it was held that the limitation did not 
apply whore the order was passed dis- 
missing the case for default of appearance 
fsee KaVar Singh v. Toril Mahton (17) 
and Sarala Subba Rau v. Kamsala Tim- 
mayya (18)] . 

It is diflficult to reconcile all these deci- 
sions. It may be said (as it was urged in 

(10) I. L. R. 32 Cal. 637 (1904). 

(11) 20 W. R. 346 (1873). 

(12) 21 W. R. 409 (1874). 

(13) 24 W. R. 411(1876). 

(14) I. L. R. 41 All. 823 (1919). 

(16) 16 0. W. N. 882 (1912). 

(10) I. L. R. 19 All. 263 (1807). 

(17) 1 0. W. N. 24 (1896).. 

<181 1. L. R. 81 Mad. 5 (1908). 

108 
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some of tlie cases) that there is no reason 
wliy tlio limitation should apply where 
the party appears and is unable to, or does 
not, adduce evidence; and that the limi- 
tation should not apply where the party 
takes care not to come to Court on the day 
fixed for hearing. But a distinction has 
been drawn in the Civil Procedure Code 
between a case where it is dismissed for 
default, and a case ^vhere the party ap- 
pears and fails to adduce evidence and the 
case is in consequence dismissed in which 
event the dismissal is not one for default. 

It is pointed out on behalf of the Re- 
spondent that Art. IIA of the Limitation 
Act does not refer to any section or rule 
of the Civil Procedure Code and is very 
general in its terms. It is accordingly 
contended that an order passed under r. 
103 dismissing a case for default comes 
under Art. IIA of the Limitation Act. 

Art. IIA refers to a suit by a person 
against whom an order has been made 
under the Code (among others) upon an 
application by a person dispossessed of 
immoveable property in the delivery of 
possession thereof to the decree-holder or 
purchaser. But although the article does 
not refer to any section, the order must 
be an order under Or. 21, r. 103. That 
rule expn;essly refers to rr. 98, 99 and 101 
and these rules provide for investigation 
into a petition of objection. The right of 
suit is given by r. 103 only when there is 
any order under rr. 98, 99 or 101 , and Art. 
IIA merely provides for limitation appli- 
cable to such suits. 

We do not think it satisfactory to hold 
that although the provisions relating to 
claims and those relating to delivery of 
possession are similar in nature, different 
periods of limitation should be applied, 
but as already stated, having regard to the 
decisions under secs. 332 and 335 and to 
the fact that the language of secs. 332 and 
335 has been retained in Or. 21, r. 103 


tJiough the language of Or. 21, r. 63 
has been altered from that of sec,. 
283 of Act XTV of 1882, we must 
hold that the order dismissing the appli- 
cation under Or. 21, r. 101 for default is 
not barred by the provisions of Art. IIA 
of the Limitation Act. 

The appeal must accordingly be allowed. 
The decree of the Low-er Appellate Court 
is set aside and that of the Court of first 
instance restored. We make no order as 
to costs of this Court and of the Low-cr 
Appellate Court wdiich will be borne by 
each party. 

H. D. C. AppcMt allowed. 


PRIVY COUNCIL. 


[Appeal from Bengal.] 


Lord Atkinson. 
Lord Phillimore. 
Sir John Edge. 
1921, 

Heard, 10 and 

13, June. 
Judgment, 12, July. 


Sachindra Nath 
Roy and ors,, 
Appellants, 

V. 

Mahakaj Bahadur 
Singh and ors , 
Respondents. 


Suh-mortfjagfi htj deposit hy mortgagee of mort^ 
gage deed ^ Discharge of mortgage hy mortgagor — 
Indemnity y deed of hy mortgagee to mortgagor — 
Preliminary decree on 8\ih-mortgag€y appealed to 
Privy Council-- Appeal dismissed for non-prosecu- 
tion— -Application for order absolute when horred— 
Umifaiion Act (XV of 1877)y Sck. If Art. 179— 
Payihent of decree more than three years aftCTy if 
covered hy deed of hidemnity. 

The mortgager of eertain properlies after 
having ereated an equitable sub-mortgage 
by depositing the mortgage deeds with a 
firm S. K, G. aecepted payment of his 
mortgage du.es and by a deed, dated 2Srd 
April 1804, released the mortgaged pro- 
perties from alt claims under the mort- 
gage and covenanted to indemnify the 
mortgagor from all losses, damages, ac- 
tions, claims, etc., in respect of the mort- 
gage deeds or any money owing or due 
thereunder or otherwise howsoever or for 
any act done by him the mortgagee in re- 
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spect of the mortgage deeds. The firm of 
S, K. G. recovered a preliminary 'mort- 
gage decree inter alia against the mort- 
gagor on their sub-mortgage on 2(Uh 
August 1905, against lehich the mortgagor 
appealed lo the Privji Council. But before 
the appeal was ready for hearing, the mort- 
gagor on 2nd February 1910 made pay- 
ments to an assignee of the deeree^ who 
having acknowledged satisfaction , the 
appeal to the Privy Council teas not fur- 
ther prosecuted and the appeal was dismis- 
sed for want of prosecution on KUh April 
1910. The mortgagor on 9th September 
1912 sued the mortgagee to recover the 
amount paid to the assignee of the decree 
OH the basis of the deed of indemnity. 

Held — That the decree of 2()th August 
190b became unenforceable under Art. 179 
of Sch. II of the Limitatio)i Act of 1877 
by proceedings commenced after 2()th 
August 1908, and time did not run either 
from the date when the appeal to the 
Privy Council was dismissed for default or 
from the expiry of the six months given 
for redemption in the decree of 2(9 h August 
1905, but from 2()1h August 1905 the date 
of the decree. • 

Abotil Ma,iijj V. Jawahir li\u (1) and 
Batuk Nath v. MDnni J)ei (*2) referred to. 

That the payment of the decree on find 
February 1910 was voluntary hi the sense 
that the mortgagor could not have been 
compelled by any proceeding founded upon 
the decree to make the paijmcnt. 

That in view of the wide terms of the 
deed of indemyiiiy, the fact that the pay- 
ment was voluntary did not preclude the 
mortgagor from demanding payment from 
the mortgagee of the amount which they 
paid to the decree-holder in order to rid the 
property of the incumbrance which had 
(1) I. L. R. 86 All. 360 : a, c. )8 C. W. N. 963 
(P. C.) (1914). 

:2) L. R. 41 S. A. 104 : a. c. T. L. R. 36 All. 
284; 18 0. W. N. 740 11914). 


been erealed, by the mortgagee depositing 
the title deeds with the firm of S. K. C. 

This was an appeal against a judgment 
and two decrees, dated flie 21st July 1916, 
of the High Court of Judicature at Fort 
William in Bengal reversing a judgment 
and decree, dated the 12th August 1914, 
of the Court of the HuJ)ordinate Judge of 
jMurshidahad. 

The main question for determination in 
this appeal is whether under a contract, 
dated the 21st April 1894 and made 
hetween the pi’edecessors in title of the 
TMaintiflFs-Appellants and one Rai Dhan- 
pat Singh l^ahadur in the appeal repre- 
sented by the first four Respondents the 
Appellants were entitled to be indemnified 
and if so to what extent by the said Re- 
spondents. 

On the 8th IMarcli 1886 the predecessors 
of the Appellants who arc referred to in 
the record as the Roys gave the said Rai 
J-)hanpat Singh Bahadur a mortgage on 
certain valuable zamindari properties as 
security for a loan of Rs. 3,00,000 and in- 
terest thereon. On the i2th May 1887 
they gave him a second mortgage thereon 
lo secure an advance of Rs. 20,000 with 
interest and on the 12th May 1892 a third 
mortgage as security for a further advance 
of Rs. 15,000 and interest. * 

On the 8rd June 1893 Rai Dhanpat 
Singh Bahadur boiTowcd Rs. 70,000 from^ 
Raja Gokul Uas and others who carried 
on business at (-alcutta under the name 
and style of Shewaran Khoshal Chand and 
hereinafter referred to as the Firm and 
deposited with them as security for the 
loan the said three mortgage deeds. He 
also agreed to give and subsequently gave 
the Firm promissory notes (Hundis) as 
collateral security. 

Early in 1894 Rai Dhanpat Singh 
brought two suits against the Roys on the 
three mortgages claiming Rs. 2,26,450 as 
the total balance due under them but he 
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did i) 0 < make tlie 8ub-niortgageeis parties 
1o the suit. 

The Roys eonlested tlie suits but on 
the '2l8t April 18\>4 the parties entered 
into compromise whereby Rai Dhan-* 
pat Singh Bahadur agreed to accept 
Rs. 1, 'JO, 000 in full satisfaction of all his 
claims against tlv^ Roys on the three 
mortgagt‘es as well as “ under any other 
deed or any account whatsoever” and to 
give them an undertaking to indemnify 
them against any loss they might be put 
to owing to any claims made against them 
by anybody under the mortgagees ” or 
otherw’ise howsoever or for any act done 
bv biiii the said mortgagee with respect to 
the said deeds.” The Roys paid the 
amount and Rai Dhanpat Singh Bahadur 
execiite(! a deed, dated the 'Jlst A])ril 1804, 
in favour of the Roys emlKHiyiiig the 
terms of the settlement the material 
portion of which is set out in their Lord- 
ships’ judgment. 

The parties thereupon presented peti- 
tions to the (^ourt praying that the suits 
ho decreed as being arnicablv settled and 
the Rlaintili's' claims satisfied and a decree 
in each of tJie suits was accordingly made. 

[n order to pay Rai Dhanpat Singh 
Bahadur and for other pnr])oses the Roys 
Imrrovvefl Rs. ‘2,00,000 from the Kastern 
Mortgage and Agency (’oinpany. Limited 
'(hereinafter referred to as the Company^ 
for which they executed in its favour a 
mortgage, dated the '28rd April 1894, of 
the properties comprised in the three 
mortgages. 

On- tlie 17th July Rai Dhan- 

pat Singh Bahadur paid to the Biriii 
Rs. 4'2,000 in part payment of the amount 
due on tlie said promissory notes. The 
lirm in consideration of that payment gave 
Rai Dhanpat Singh Bahadur and the latter 
accepted a release from further liabilities 
on the part of the latter under the promis- 
sory notes but the release was subject to 


a condition which was stated in the docu- 
ment executed by the Firm in favour of 
Rai Dhanpat Singh Baluidnr as follows : - 
“ T'his release to you is without pre- 
judice to our rights to enforce our lien for 
the balance due under the said Hnndis 
from the properties comprised in the saal 
mortgages fi*om Bliagabati Charan Roy 
and othei-s or their assigns or any persons 
having or claiming any interest in the 
said properties. It is clearly understood 
between us that we do not hold you in 
any wav liable for the said balance.” 

bn the llih ATay 1897 the said Firm 
brought a suit in the Court of the Sub- 
ordinate Judge of Mursliidabad against 
the Roys and tlie Company to enforce its 
claim as to the balance due on the said 
promissory notes. The Firm’s case was 
that tia'y were equitable sub-moi'tgagees 
and liad priority over the mortgage of 
1894 in favour of the Company aud that 
they were entitled to enforce their claim 
on the properties comi)rised in the said 
three mortgages as well as against the 
lR)ys personally. The Roys and the 
(*ompany contested the suit and Rai Dhaii- 
pitt Singh Bahadur having died his heirs 
and legal representatives, the hi>,t four Re- 
spondents to the present a])])eal, were 
made Defendants by ati ordei’ of the High 
Couj-t. On tlie 28th Pebruarv 1903 the 
Subordinate Judge tlelivered judgment in 
favour of the Firm and gave them tlie 
usual mortgage deerree subject to the Com- 
pany’s mortgage for Rs. 27,223-4-9 in- 
cluding costs with interest thereafter until 
realisation at the rate of (i per cent, per 
annum. Against that decree the Firm 
and the Roys appealed separately to the 
High (’ourt apd on the 2Gth x\ugust 1905 
that (’ourt delivered judgment allowing 
the Firm’s ajipeal with costs and dis- 
missing the Roy’s appeal with costs. In 
the result two decrees both dated the 'J6th 
August 1905 were draw'n up. The one in 
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tlu' Firm’s ai)])eal was in lieu of the dceiee 
appealeci from and ordered tlie Roys or the 
(‘ompany to pay the Firm within six 
months from that date Rs. 21,305 ^\ith in- 
terest from the date of suit until realisa- 
tion at () per cent, pr^r annum together 
with costs and interest tlieieon at the 
same rate, that the Fii’in’iS lien to have 
priority over the Company’s mortgage and 
that in default of payment on the a|:)point- 
ed day ttie properties eompj'iseci in the said 
three mortgages should he sold. The 
second decree was drawn up in the Hoy’s 
appeal. Against the said two de(*rees the 
Roys duly obtained from the High Court 
leave to appeal to His .Majestv in (’ouncil 
and the record uas printed and sent over 
to the Ihnvy CV^uncil Ottice where the 
appeal was numbered 50 of 1010. 

On the 28th dune 1907 the Firm assign- 
ed their decrees for Jts. 23,000 io one 
• 

Fjdward Hugh Bray who was thereujx)n 
made party to the said appeal to His 
IMajesty in (.'ouncil. On the 2nd Febru- 
ary 1910 the Roys; paid J\lr. Bray 
Rs. 50,000 in full satisfaction thereof. 
Thereupon the Roys ceased to fur- 
ther ])rosecute their said a])peal to 
His ^Iaj(*sty in CUnincil and on the 
()th A])ril 1910 it was dismissed for 
want of ])rosecution. On the 15lh 
November 1910 Mr. Bray filed al^i applica- 
tion certifying the j)ayment made to him 
and praying foi* an order that the said 
decrees were fully satisfied. To these 
proceedings the first four Resnondeiits 
were parties and though notices were duly 
served upon them no objection was taken 
by them. On the 24th ^Nfay 1911 the Sub- 
ordinate Judge made an order that “ the 
decree be noted as finally disposed of in 
full satisfaction.” 

On the 10th September 1912 the Roys 
instituted the suit giving rise to this ap- 
peal in .the Court of the Subordinate 
Judge of ]\rurshidabad. The Defendants 


were the first four Respondents who are 
in possession of the estate of the late Rai 
Dhanpat Singh Bahadur and are herein- 
after referi’ed to a^ the Defendants. 
fifth Respondent was made a Defendant as 
one of the mortgaged properties st(X)d in 
her name. The Roys claimed that under 
the said deed, dated the 21st April 1894, 
thev were entitled to be indemnified from 
the estate of the late Rai Dhanpat Singli 
Bahadur in respect of the said sum of 
Rs. 50,000 paid by them to Mr. Bray 
logether with interest and costs and pray- 
ed for a decree against the Defendants for 
Rs. 70,()(K) with Further interest and costs 
of the suit to be realised from the said 
estate. 

The first Dolendant-Refipondent who 
was the son of the late Rai Dhanpat Singh 
Bahadur filed a written statement and De- 
fendants Nos. 3 and 4 who w’erc trustees 
to his estate filed another written state- 
ment. Defendant No. 2 a third trustee 
did not appear. Their defence so far as 
it is now material was that the payment 
made on the 2nd February 1910 by the 
Roys to ]\rr. Biay was a voluntary pay- 
ment and that in any event the Plaintiffs 
were entitled to recover only Rs. 27,130 
which was the amount claimed by the 
Firm in its suit and not aay costs of the 
said litigation. 

The Subordinate fliidge settled thirteen 
issue's of which tlie following are material. 

(1) Was the payment made on the 2nd 
February 1910 by the Rovs to Mr. Bray 
voluntary? 

(2) Are the Defendants estopped from 
raising the first point by their failure to 
7*aise it in the proceedings on Mr. Bray’s 
application to enter satisfaction? 

(3) Whal amount, if any. are the Plain- 
tiff's entitled to recover under the said 
deed ? 

On the 12th August 1914 the Subordi- 
nate Judge deli\ored judgment.. He held 
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that the execution of the decree in satis- 
faction of which tlie said payraeni was 
made was not barred on the JUth February 
1910 and consequently was not a volun- 
tary payment and that as the Defendant 
nef^lected to raise the first point in the 
proceedings on Mr. Bray's said applica- 
tion they were estopped in this suit from 
raising it. He however held that the 
Boys ought not to have appealed against 
the said decree of the Subordinate Judge 
dated the 28th February 1903 and con- 
sequently they were not entitled to recover 
costs and inter('st incurred and accruing 
thereafter and that they Avere entitled to 
a decree for Ks. 27,228-4-9 with propor- 
tionate costs and interest on the decretal 
amount from the date of the decree until 
realisation. , 

A formal decree dated the 12th Augusi- 
1914 was accordingly drawn up. 

Against the said deci'eo of the Subordi- 
nate Judge both parties appealed to the 
Hiffh Court at Calcutta and on the 21st 
July 1910 that (V)urt delivered judgment 
aflowing the Defendants’ appeal and dis- 
missing the Boys’ appeal as avcII as their 
suit with costs in both (’ourte. Tlie 
learned Judges upheld the Defendants' 
contention and Jield that the said payment 
was voluntary,, and that the Defendants 
were not estopped from raising the point. 
Two decrees both dated the 21st »Tuly 1910 
giving effect to the judgment Avere (hen 
drawn up. 

Sir George Lowndes, K, C. (with Mr. 
J. M. Parikh) for the Appellants. — The 
point is that I paid Dhanpat Singh by 
borrowing from the Eastern Agency Com- 
pany (whose agents Avere (Jillanders). 
Decree on the equitable mortgagee was 
under sec. 89 of tlie Transfer of I’ropcrty 
Act and Avas assigned to Bray. T had to 
pay Bray and I sue to recover. 

Even under the old laAv payment w’^as 
not barred and still less under the new 


laAv. Under sec. 89 of the Transfer of 
Property Act, they had to apply within 

0 months as per terms of contract and 
make decree absolute. See sec. 90. 

T paid W'hile the appeal was pending. 

1 paid in I^Vbruary. Appeal was not dis- 
missed till April. T was acting in 1910; 
the decision of Board in Batnk Nath v. 
Mumii Dei (2) and Abdul Majid v. Jawahir 
Lai (1) was in 1914. Act TX of 1908 has 
(dianged the law of limitation. An appli- 
cation under sec. 89 of thi‘. Transfer of 
Property Act Avas not governed by Art. 179 
of the Limitation Act. This w’as the Cal- 
cutta vieAv. Only applications under the 
(’ivil Procedure (‘ode was contemplated by 
Ar(. 178. There must really be a secxind 
application under sec. 89. They did not 
make a second application. Law in 
(‘alcutta was firmly settled that the three 
years’ rule did not apply. 

Puma Chandra v.' Ttadha Nath (3). 

Suppose Art. 179 did apply, then 
application must be made within threi^ 
years of the effective date of the decree. 

Munna Lai v. Sarat Chandra (4). Under 
ncAV Act of 1908, Art. 182 does not apply 
at all. 

Now cloaily Art. 381 of Act IX of 1908 
applies, Art. 382 does not apply. 

Application noAv is for a new decree and 
not for an order absolute by way of execu- 
tion. This right to apply for a decree did 
not come till the new Act came into force. 

There are tAVo other small points. 

One is that there is no consideration as 
the suit was. bjirred. I say he could keep 
tlic deeds and so I gave the money for 
consideration. 

[J/r. Kenworthy Brown for the Re- 

(1) I. L. B. S6 All. 350 : 8. c. 18 0. W. N. 

963 (P. C.) (1914). 

(2) L. B. 41 I. A. 104 : s. c. I. L. B. 36 All. 

284 : 18 0. W. N. 740 (1914). 

(8) T. h. B. 33 Cal. 867, 876 (1906). 

(4) L. B. 42 I. A. 88 : 8. c. I. L. . B. 42 Gal. 

776 ; 19 0. W. N. 661 (1914'. 
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spoiidents. — This was never suggested in 
the pleadings.] 

As to what “ decree ” means. See 
Rameshwar Singh v. Homeshvar Singh 
(5), Batuk Nath v. Munni Dei (2) 
and Abdul Majid v. Jawahir Lai (1). 

Mr. Kenworthy Brown for tlie Respon- 
dents. — An application for sale by holder 
of mortgage decree has to be made under 
Art. 179 of Act XV of 1877 within three 
years. Batuk Nath v. Munni Dei (2) and 
Abdul Majid V. Jawahir Lai ( 1 ). 

The only (2uestion open to the other 
side now is limitation and on this ques- 
tion, the decision of the High Court, Abdul 
Majid V. Jawahir Lai (1), is on all fours 
with the present case. Munna Lai v. 
Sarat Chandra (4). The date of decree 
is the point of time. Rameshwar Singh 
V. .Homeshvar Singh (5). That was an 
atiplication under Arts. 181 and 178 of old 
Act. There sec. 179 (6) did not a^jply. 

\ Mr, Lowndes. — But see top of p. 181.] 

The next ])oint is whether the change^ 
of law in 1908 affects this case assiiming 
that the other side could add six months. 
JJoes that really affect the matter? 

[Lord Atkjnson. — When this ifnange- 
ment was made by the Comi)any to jiay 
off Rs. 50,000 no evidence was given 
whether Bray got the deeds or Ijjie Roys 
asked for them, no evidence as to who 
has the deeds now. 

My objection is that this was not raised 
at the hearing when it might have been 
cleared up. 

[Lord’ Atkinson. — When a holder of 
property f)a.y6 money to get rid of an en- 

(1) I. L. R 38 AIL 360: 8. C. 18 C. W. N. 
9B3 (F. G.) (1914). 

(2) L. B.41 I. A. 104 : 8. c. I. L. B. 36 All. 
284: 18 0. W. N. 740 (10141. 

(4) li. B. 42 I. A. 88 : 8 . c. I. Ii. B. 42 Cal. 
776; 19 0. W.N.661 (1914). 

(5) L. B. 48 i. A. 17 : 8. c. 28 C. W. N. 837 
(1920). 


cnrnbrance. is it a voluntary payment, 
when he merely pays off an equitable 
charge on his i)roperty?] 

Had Bray thexleeds? Had the Roys 
the deeds at all in their mind? Both are 
questions of fact. North Staffordshire 
Uy. Co. V. Edge (G) and ca^es cited 
therein. There as here a belated attempt 
was made to raise the effect of certain 
rights. 

Other side should prove that Bray had 
the title deeds. 

Sir George Lowndes . — The words in 
deed of indemnity are “loss, damages, 
etc.” Tliey would cover anything Dhan- 
pat Singh did. Question of voluntary and 
compulsory payment not essential. They 
would cover anything done in reason. 

Sec. 89 of the Transfer of Proi)erty 
Act says that .1 am entitled to get back 
the deed. Het Ham v. Shadi Lai (7). 

I have paid this which Dhanpat Singh 
actually got, it was his debt, substantial 
justice is on my side. 

Their TjORDSHIfs’ JuDGMiiXT was deli- 
vered by 

Lord Atkinson. — The linancial deal- 
ings between the several pai’ties concerned 
out of which the appeals in this. case have 
arisen are somewhat coinDl?t*ated. It is, 
however, necessary to examine them in 
order to understand clearly the ^ints 
calling for decision. On the 8th March 
1886, the ]2ih May 1887, and the 12th 
May 1892, the predecessors in title of the 
Appellants in this litigation, styled the 
Roys, borrowed from one Dhanpat Singh 
three sums of Rs. 3,00, (X)0, Jls. 20,000 and 
Rs. 15,000 respectively, and secured the 
repayment thereof with interest at the 
rates stipulated by three mortgages bear- 
ing the above respective dates of certain 

( 8 ) [1920] A. C. 264, 262 and 266 (1919). 

(7) L. B. 46 1. A. 180 : 8. c. 1. L. B. 40 All. 

407 ; 22 G. W. N. 1083(1918). 
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immoveable property belongin}^ to them, 
the Roys. I'bese mortgages were presum- 
ably in llie ordinary form, conveyances of 
the absolute interest invthe ])roperty pledg- 
ed witli the usual provision for redeiii])- 
tion, coupled with (Covenants by the mort- 
gagors to pay the debt due under them. 
Tlie Transfer of Property Act permits in 
Calcutta tlie creation of equitable mort- 
gages by deposit of deeds. Accordingly 
Uhanpat Singh on the 3rd .lune, 3893. 
created at Calcutta an equitable mortgage 
of the property of the Roys, comprised 
in these mortgage deeds, by depositing 
these latter documents with a firm trad- 
ing at Calcutta as Shewaran Khoshal 
Chand, hereinafter styled the firm, to se- 
cure the repayment of Rs. 70,000 lent by 
them to him, with interest till paid. It 
is not clear wheilier at this particular date 
the Roys had notice of this transaction. 
Early in the year 1894, Dbanpat Singh 
instituted two ordinary mortgagees* suits 
against the Roys to recover the amount 
secured by the three first-mentioned mort- 
gages. The equitable mortgagees, the 
firm, were not made j)arties to these 
suits or either of them. The Roys 
contested these suits and ultimately, a 
settlement was come to wdiereby Dhanpat 
Singh accepted a sum of Rs. 1,20,000 in 
full satisfaction and discharge of tlie 
amount due to him for principal and in- 
terst on the three legal mortgages. The 
Roys had not this sum of Rs. 1,20,000 
available. 

They w'ere in consequence obliged to 
raise the money to pay Dhanpat Singh the 
arranged sum of Rs. 3 ,20,000. They ac- 
cordingly borrowed from tlie Eastern 
Mortgage Agency Company, liereinafter 
styled the Company, a sum of 
Rs. 2,00,000, and secured the repayment 
of it with interest by executing to this 
Company a mortgage, dated the 23rd Apiil 
1894, of all the property comprised in the 


three first-men tiojicd mortgages. By 
reason, apjiarenily, of the existence of the 
equitable mortgage cjeatcd by the deposit 
of the mortgage deeds, an exjiedient was 
adopted. A deed ot even date with the 
mortgage, namely, the 23rd A|)ril 1894, 
was executed by Dhanpat Singh, by wliich 
after he, acknowledging the receipt of the 
sum sti])ulatod foj*, released the lands and 
premises mentioned . in the three mort- 
gages from all claims, etc., under these 
instruments and protected the Roys by a 
covenant in the words following from all 
claims which might be made against them 
in I'cspoct of any of the matters therein 
mentioned. The covenant ran thus : — 

2. The mortgagee doth hereby for him- 
self, his heirs, executors, administrators, re- 
presentatives and assigns, covenant with the 
mortgagors, their heirs, executors, adminis- 
trators, representatives and assigns in manner 
following ; - “ 

“ (ft) That the mortgagee, his heirs, execu- 
tors, administrators, representatives and 
assigns shall at all times hereafter keep the 
mortgagors, their heirs, executors, adminis- 
trators, representatives and assigns, their 
and each of their estate and effects harmless 
and indemnified against all losses, damages* 
actions^ claims, suits, demands and accounts 
in respect of the said three several hereinbe- 
fore recited deeds of mortgage, or any money 
owing or due thereunder or otherwise how- 
soever or for any act done by him, the said 
mortgagee, with respect to the said deeds. 

(6) That the mortgagee shall forthwith 
cause the said two suits, respectively num- 
bered 75 and .'K)l of 1894, now pending in the 
Court of Subordinate Judge in the district 
of Murshidabad to be forthwith compromised 
('n these terms ^nd petitions to that effect 
filed accordingly. 

The deed containing this covenant was 
duly registered on the day it beans date. 
The Plaintiff Dhanpat Singh in each of 
the two suits instituted by him lodged, in 
pursuance of the terms of settlement % 
petition praying that these suits might be 
disposed of according to the terms of the 
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settlement which had been arrived at. 
The Court granted the prayer of this peti- 
tion, and made in the first suit a decree 
dated the 5th May 1894, and in tl^e 
second suit a decree dated tlie 7th 
May 1894, whereby it was in each suit 
respectively decreed that the suit having 
been amicably settled it should be dis]K)sed 
of, that the claim of the Plaintiff should 
be taken to have been satisfied, and that 
each party should bear his own costa. 

On the 17th July, 1896, Dhanpat Singh 
paid to the firm on foot of tlie hundie he 
had made to them, Es. 42,000, and pro- 
cured from the firm a release Ironi all 
further liability on all these hundis on the 
terms that this compromise was to be 
without prejudice to the Company’s rights 
to enforce their lien against the prope rties 
comprised in the tliree mortgages. 

On the 11th May 1897, the firm insti- 
tuted a suit against t*he Roys and the 
Company in the Court of the Subordinate 
Judge of Murshidabad to recover the sum 
due under their equitable mortgage, 
which latter they claimed had priority 
over the U'gal mortgage execiiled to 
the Company on the 2Ihd April 1894, 
and further, that they were enlitled 
to enforce their claims against the 
properties comprised in the three original 
mortgage deeds deposited wdth them, and 
also against tlie Roys personally. The 
heirs and personal representatives of 
Dhanpat Singh, deceased, were hy the 
order of the High Court made Defendants 
in the suit. They are the first four Re- 
spondents in the present appeals. The 
Roys and the Comimny contested this suit, 
a^nd on the 28th February 1903, the Sub- 
ordinate Judge delivered judgment in 
favour of the Plaintiff firm, holding that 
they, under their equitable mortgage w^ere, 
as regards the Roys, entitled to the sum 
of Es. 27,223-4-9 for principal interest and 
costs with mterest at 6 per cent, till paid. 


subject to the mortgage to the Company 
of the 23rd April 1894, which he held liad 
priority over the equitable mortgage of the 
firm, and made thg decree usual in ordi- 
nary mortgage suits that the Roys should 
pay the sums found to be due, with 6 per 
cent, interest, within six months from the 
date of the decree, failing which the pro- 
perties covered by the three first-men- 
tioned mortgages should be sold subject to 
the lien of the Company. 

Against this decree both the Roys and 
the firm appealed to the High Court of 
Fort William. The appeal of the Roys 
was dismissed with costs. The Court 
held that the mortgage of the Company 
had not priority over the equitable mort- 
gage of the firm, tliat the appeal of the 
latter should be allowed, and made a 
decree declaring that (he firm was entitled 
to a valid equitable charge on the lands 
covered by the three mortgages, and that 
in default of paymexit either by the Com- 
pany or the Roys of what was due upon 
that security, the mortgaged property or 
a sufficient nart of it should be sold to 
meet the Plaintiffs’ claim, and that unless 
the parties should agree as to the amount 
due to the Plaintiffs, an account should 
be taken of what w^as due. No absolute 
ordei’ for sale in default of payment of the 
sum due was ever made on this decree. 
Against these two decrees the Jfoy© ob- 
tained from the High Court liberty to ap- 
peal to His Majesty in Council. The 
Record was printed. No. 66, 1910, and 
sent to the office of the Privy Council. 
Meanwhile, however, the firm, by deed 
dated the 28th June, 1907, reciting the 
execution of all the deeds hereinbefore 
mentioned, the creation of the equitable 
mortgage, the granting of the several 
decrees made in the litigation which had 
taken place between the parties, and 
further, that the two decrees of the High 
Court dated the 26th August 1905, made 

m 
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in the appeals, Nos. 184 and 208 of 1903 
respectively, were still unsatisfied, that 
there was due thereon to the firm the sum 
of Rs. 45,377-5-16 witji interest calculated 
up to (late, that the firm had agreed to 
assign the said decrees to one Edward 
Hugh -Bray (party thereto) at the ‘‘ price 
or sum ” of Re. 23,000, assigned to him 
the two aforesaid decj*ees dated the 26th 
August 1005, and all moneys now or here- 
after to become due thereunder respec- 
tively and all benefit and advantage under 
the said decrees respectively, including 
the charge created on the landfi and pre- 
mises described in the schedule thereto, 
to hold the decrees and all other the pre- 
mises thereby assigned or mentioned or 
intended so to be assigned unto the said 
lEdward HTjgh Bray, his executors, ad- 
ministrators and assigns, absolutely and 
for ever. This deed was duly registered. 

3^his Edward Hugh Bray was a director 
of a Company whicli acted as agents for 
,tfie (’ompany, tl\o mortgagees in the deed 
of I he 23;rd April 1804. The R(ws desired 
to pay to Bray the sum of Rs. 50,000 due 
under tlie two decrees assigned to him. 
They apparently had not money at their 
command tor that purpose, and accordingly 
they borrowed from the princi])al, the 
Company, t() pay that Company’s agent, 
Bray, this Rs. 50,000. By deed bearing 
data the Ist Eebruary 1910, made between 
the Roys and the (hmpany, reedting that 
the Roys had re(]uest('d the. Company to 
lend them the sum of Rs. 50,000 to enable 
them to pay and satisfy the amount then 
due to Edward Hugh Brav und(U- the two 
decrees of the 26th August 1005, whicli 
the Company agreed to do on having the 
'repayment thereof with interest secured 
on the lands of the Roys therein 
mentioned, these lands \vere thereby 
mortgaged to the* Company. The deed 
expressly stated these lands were sub- 
ject to the encumbrance created by the two 


decrees of 26th August 1905, alleged to be 
vested in Edward Hugh Bray, of 8, Clive 
Street, Calcutta. 

To carry out this arrangement the 
parties had recourse to, probably having 
regard to their conflicting interests, the 
worst and most dangerous of all economies. 
The three parties, the Roys, Bray and the 
Company employed the same solicitors, 
Messrs Morgan & Company, by which im- 
prudence each party had imputed to him 
or them all the information dealing with 
the transaction which the common solici- 
tor had derived from both the other parties. 
The ])ayment of the Rs. 50,000 was made 
in this way. The Company drew a cheque 
in favour of INForgan & Company for 
Rs. 50,000. Morgan & Company en- 
dorsed this chetjue : “to Babus Shyama 
Charan Roy, Pai’bati Charan Roy and 
Sachindra Nath Roy, or order,” and these 
three endorsees in* their turn endorsed it 
to *‘ K. H. Bray, Esq., or order.” The 
cheque was j)aid to Bray and he, having 
thus been paid, the Roys ceased further to 
prosecute th(» appeal to His Majesty 
in Council. On the 16lh April 1910 the 
appeal w^as by an order, made in the usual 
coursd in the office of the IVivy Council, 
dismissed for w^ant of prosecution. 

On the 15th November 1910, Bray filed 
an application in the Court of the Sub- 
ordinate Judge certifying that these two 
decrees had been fully paid and praying 
for an order that they were fully satisfied. 
The first four Respondents got notice of 
this application and did not object. On 
the 24th May 1911, the Subordinate Judge 
made an order to the following effect : 
that “ the decree be noted as finally dis- 
posed of in full satisfaction.” 

Sir (xeorge liowndes for the Ay)pellants 
contended that no absolute order on the 
decrees for sale having been obtained, the 
equitable mortgage wrs, uncler the 88th 
and 89th sections of the Transfer of 
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Property Act, 1882, still alive and did not 
merge in the decrees. He also assured 
the Board that at this period it wa*s con- 
sidered in Calcutta that the period of 
limitation under the Statute of Ijimita- 
tion, of 1877. ran when a decree was dis- 
missed for want of prosecution, not from 
the date of the decision of the decree ap- 
peal againet, but from that of the dis- 
missal. Of course the Board accepts wdth 
the utmost confidence that assurance, but 
it is not the law. Two cases decided in 
the year 1914 establish this. The first is 
the case of Abdul Majid v. Jawahir Lai 
(1) and the second-, Batuk Nath v. Muniii 
Dei (2). In the first the judgment of the 
Board was delivered by Loi’d Moulton. 
It was decided that under tlie Statute of 
Limitation Act, 1877, Sch, II, Art. 179, 
the period of three years named therein 
ran in such a case from the date of the 
decree appealed against and not from the 
date of the order to dismiss the aj^pcal for 
want of prosecution. The ground on 
which the decision was based was thus 
stated by Lord Moulton: “The order 
(i.c., the formal order) dismissing the ap- 
peal for want of prosecution, did not deal 
judicially with the matter of the suit, and 
could in no sense be regarded as an order 
adopting or confirming the decision 
appealed from. It merely recognised 
authoritatively that the Appellant had not 
complied with the conditions under which 
the appeal was open to him, and that 
therefore he was in the same position as 
if he had not appealed at all.” The 
period of limitation ran from the date of 
the decree. The decision in the second 
of the last-mentioned cases is to the same 
effect. 

The next question to be considered is 

(1) I. li. B. 36 All. 860 : s. c. 18 0. W. N. 963 

(F: 0.) (1914). 

(2) L. B. 41 1. A. 104 1 B. c. I. L. B. 86 All. 

214 1 18 0. W. K. 740 (1914). 


which of the two Limitation Acts^ that 
of 1877 or that of 1908, applies to this 
cjisc. That raust 4 it appears to the 
Board, be determined by the condition in 
which the decrees stood when the latter 
Statute came into force on the 1st Janu- 
ary 1909. 

« 

Sir Gcorgci Lowndes contended that 
w'here a decree nisi for sale is made in a 
mortgage suit the period of limitation 
mentioned in the Act of 1877 is in effect 
three years plus six months tlie period 
given by the decree for redemption. 
Their Lordships cannot accept that view. 
The sale is merely something to be done 
under the (leci(‘e. A certain time is fixed 
by the decree within which^, it is to he 
done, hut the decree is operative from its* 
date and it is the Iciigili of time during 
wliich it is operative that the Statute of 
Limitation looks to. The date of the 
decrees being the 20th August 1905, thfey 
became unenforceable by proceedings 
commenced after the 261h 7\ugust 1908. 
Bray was paid the amount due upon the 
2tid February 1910, one year and three 
months after the statutory period had 
elapsed, and over thirteen inoritlis after 
the 1st January 1909, wlicn tjic latter Act 
had come into operation. There is no 
provision in this latter Statute so retros- 
pective in its effect as to revive and make 
effective a judgment or dcciec which before 
that date had become unenforceable by 
lapse of time. The payment of these 
decrees by the Roys on the 2nd February 
1910, was voluntary in the sense that they 
could not, by any legal proceedings found- 
ed upon the decrees in which these facts 
had been elicited and relied upon, have 
been compelled to make them. 

The suit out of wliich this appeal has 
arisen was, on the 9tli September 1912, 
instituted by the Roys in the Court of 
the Subordinate Judge, as above mention- 
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ed, against the representatives of Dhan- 
pat Singh and others, claiming to recover 
under tlie deed of indemnity of the 23rd 
April 1894 the amount paid by the Eoys 
10 Bray, with interest thereon till paid, 
and otlier sums amounting in all to 
Es. 27,000. The plaint is long and in- 
volved. It states fully, however, the 
creation by Dhanpat Singh of the equit- 
able mortgage by the deposit with the firm 
of the three mortgage deeds and the trans- 
fer of the two decrees of the 26th August 
1905 to Bray on the 23rd June 1907, and 
then avers that Bray was about to execute 
those decrees, and that “ considering it 
was more advisable to amicably pay off 
the decretal debt than bear the cost of exe- 
cution," tlip Roys borrowed a sum of 
Rs. 50,000 from the rompany on a mort- 
gage and paid the same to Bray for the 
satisfaction of the debt due upon the de- 
crees. In para. 11 of the plaint it Is 
submitted that under the deed of indem- 
nity the Roys were entitled to recover the 
whole of the debt due to the firm and the 
costs of the suite relating to it, which the 
Eoys were obliged to pay. 

Maharaj Bahadur Singh, one of the 
Defendants, filed in reply to this plaint a 
written statement, raising many quite 
untenable defences to which it is unneces- 
sary, to refer. In its third paragraph he, 
however, avers that the suit of the Plain- 
tiffs is barred by limitation in respect of 
the different sums of money sought to be 
recovered, and in its fifteenth paragraph 
further avers that even if the Roys had 
paid to Bray the sura alleged, it w^as a mere 
voluntary payment, and that the Plain- 
‘ tifl’s Were therefore not entitled to recover 
it from the Defendants, the representa- 
tives of Dhanpat Singh, deceased. The 
Defendant No. 2 * also filed a WTitten 
statement raising the same defences. 

The Subordinate Judge held (1) that 
the claim of the Roys under the indem* 


nity deed was not barred by limitation, 
that under the 83rd section of the Limi- 
tation Act the right to sue ran from the 
time 'they, the Plaintiffs, were damnified, 
which was the 2nd February 1910, when 
they jjaid Bray the Rs. 50,000; and (2) 
that it was too late for the Defendants to 
raise the defence that the payment was a 
mere voluntary payment and that there- 
fore the Plaintiffs were entitled to re- 
cover the sums claimed. On both these 
points the High Court came to a different 
conclusion. They held that as the decrees 
of the 26th August 1905 had not been 
kept alive by obtaining an absolute order 
for sale the remedies upon them were 
barred by limitation, that the decrees 
were not enforceable and that the Defend- 
ants were not precluded from raising this 
point. They therefore allowed the ap- 
peal. 

Their Lordships concur with the High 
Court in the two conclusions above-men- 
tioned, but they differ from them as to 
the consequences which the High Court 
apparently thought^ necessarily followed 
from these conclusions. 

Thd words of the indemnity are very 
W'ide and far reaching. They provide 
that the Roys are to be indemnified from 
and agM'iust all losses, damages, actions 
and claims, and or for any act done by 
Dhanpat Singh with respect to the three 
mortgage deeds. It was perfectly open 
to the Plaintiffs to have replied to this 
plea that, though the decrees could not 
have been enforced against them by Bray, 
Dhanpat Singh had by his own act in 
depositing the deeds as a security with 
the firm, blistered, encumbered and 
lessened in value their equity of redemp- 
tion in the property mortgaged by these, 
deeds, and that they were under the words 
of this indemnity entitled to recover from 
his representatives what it had cost them, 
the Roys, to remedy the damage he had 
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(lone to their property by paying ofif the 
encumbrance upon it which he had by his 
own acts created. 

The difficulty, however, is not in ’dis- 
covering a principle of law entitling the 
Plaintiffs to recover, it is in finding evi- 
dence in the case to show that the princi- 
ple is applicable. This is possibly due to 
the fact that the whole litigation w-as 
based on the two decrees and on those 
alone. If the task of those conducting 
the case for the Plaintiff's had been to 
elicit the irrelevant and leave the relevant 
hidden and obscure, they could not well 
have succeeded better. It seems in- 
credible, but so it is, that there is 
not a particle of evidence vs^jitten or 
])arol as to what was done with the 
three mortgage deeds, by the deposit 
of wliich the encumlu’ance on which 
the two decrees of 'iOth August 1905, 
were based was created. Jt is not 
shown whether tlie linn delivered them to 
Bray when tlie decrees were assigned, to 
him, or whether Bray delivered them to 
the Boys when the decrees were paid, or 
\\hether they were delivered by Bray or 
by the Boys to the Company wheil the 
mortgage of the Jst Pebruary J910 was 
executed and the Company’s cheque en- 
dorsed over to the Boys. On the§e im- 
portant points the Board is left to con- 
jecture what would be the natural and pro- 
bable course for jjrudent men in their own 
interest to take. But that is not all. Not 
a particle of evidence is elicited to prove 
the important statement in the plaint that 
Bray was about to execute the two decrees, 
and that the Boys thought it wiser to 
settle the decrees amicably than to incur 
the costs of a sale. If this were true the 
fact that the Boys had to borrow money 
from the Company to pay these decrees, 
even though they might have been mis- 
taken as to their enforceability, would not 
q,lter the position. Their expenditure 


would still have been incuiTed to cure the 
injury Dhaupat Singh had done to them 
by pledging the mortgage deeds. This 
point has been raised before their Lord- 
ships for the first time, and the difficulty 
which the Board have in dealing with it 
illustrates forcibly the wisdom of the rule 
which prohibits the ^'aisiiig of new points 
uivolving questions of fact after the trial 
is over, when evidence of fact could have 
been given touching those questions had 
tJiey been then raised. It was suggested 
that this question w^as raised before the 
High Court. That is a mistake. The 
passage in the judgment of ^the High 
Court on which that suggestion was 
founded runs as follow's : — 

For the Defendants, Appellants, three 
arguments were addressed to us:— (1) That 
the payment by the Roys to Mr. Bray was 
voluntary, and so they could not recover it ; 
(2) that the contract of indemnity was in 
fraud of the sub-mortgagee. Raja Cokul Das, 
and that the Plaintiffs being parties with* 
Rai Dhanpat Singh Bahadur to that fraud 
were not entitled to recover the amount from 
their joint wrong-doer ; and (:0 that the pay- 
ment was really a payment by the Eastern 
Mortgage and Agency Company and not by 
the Plaintiffs. 

The third argument has not been serious- 
ly pressed. There can be no doubt whatever 
that the Plaintiffs got credit for the amount 
of the decree as part of the cheque«of 
Rs. 50,000, which undoubtedly passed through 
their accounts.’’ * 

The point here raised w^as that it was 
the Company who really paid Bray, and 
it was supposed to be answered by the fact 
that the Company’s cheque was endorsed 
to the Boys. 

To s(uul the case back to the Court of 
the iSubordinate Judge to ascertain what 
has been done with these mortgage deeds, 
what was the arrangement made in res- 
pect to them, and who has got possession 
of them, would involve considerable ex- 
pense, and might afford an almost too 
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temptiiifj opportunity for the concoction of 
evidence. Their Lordships are driven, in 
order to deal with the case, to assume that 
iiiattojs were conducted in a business 
way, and that what would have occurred 
had they been so condiict«d did in fact 
occur. In the ordinary course of business 
the mortgage deeds*' would have been de- 
livered by the firm to Bray when Ihe 
decrees were assigned, they would have 
been delivered by Bray to the Hoys or 
more probably to the Company to fortify 
their legal mortgages when Bi*ay was paid 
off. Their Lordships will tlierefore as- 
sume tlpit they were so delivered. It 
would be the natural consequence of the 
proved acts of the parties. As has been 
already pointed out, tlie fact that the Roys 
wcj’c obliged to borro'w money on mort- 
gage to get rid of the encumbrance placed 
upon their property by the act of Dhanpat 
Singh does not prejudice in any way their 
•rights under the covenant to indemnify. 
The expenditure to get rid of ihe encum- 
brance w'as equally incurred at their ex- 
pense, but the amomjt of that expenditure 
must be measm’ed by the sum paid to Bray 
on the 2nd February 1907, with interest, 
as it apparently has been measured by the 
decree of tlie Subordinate Judge dated the 
12th August 1914. Their Lordships are, 
for these, reasons, of opinion that this ap- 
peal should be allowed, the judgment of 
the Higli Court reversed and the aforesaid 
decree of the i2th August 19l4, atiirmed, 
and they will humbly advise His Majesty 
accordingly. But us the grounds upon 
which they base their judgment were not 
put forw ard in tJie High Court at all and 
for the first time mentioned before this 
Board, the respective parties must each 
bear their own costs in the Courts in India 
and of the appefdl to His Majesty in 
Council. 

Solicitors ; Messrs. Downer and John- 
S071 for the Appellants. 


Solicitor : Mr. G. G. Farr for the Re- 
spondents. 

R. M. P. 


[CIVIL APPELLATE JURISDICTION.] 
Appeal prom Original Civil 
Jurisdiction 
No. 18 OF mi. 


Sanderson, C. J. 
Richardson, J. 
1921, 

30, November 


Sailbndra JUohan 
Dutt, Appellant, 

V. 

Dharani Mohan 
Rot, Respondent. 

High Court y Orighml Side, Taxation RuleSy 
Chap. S6y r. 32^ jurisdiction of Court or Judge to 
hear application and pass orders regarding pag~ 
ment of Counsel* s fees as between Attorney and client^ 
when no reference is made by the Taxing Officer 
under r. 9 - li. 6*, applicability ofy to fees to Counsel 
— Proviso to r. 32y if applies to and controls the 
jurisdiction and discretion of the Ctmrt or Judge *- 
Proper time for malcing the application. 

In a certain suit in the High Courts 
Original Side, the Judge allowed a change 
of Attorneys on behalf of the Defendant 
on condition that he should pay his former 
Attorney a specified sum^ subject to re- 
adjustment after taxation. Upon taxa- 
tion of the costs a guest ion arose with 
regard to four fees of Counsel and the 
Taxing Officer said that he could not allow 
those fees without an order of Court as 
required by r. 32 of the taxation rules. 
Thereupon an application was made to 
the Judge by the said former Attorney for 
an order that in the taxing of his costs as 
between Attorney and client the Taxing 
Officer might do so irrespective of the 
taxation rules as regards payment of 
CounseVs fees. The learned Judge reject- 
ed the application on the ground that he 
had no jurisdiction to make the order 
asked for : 

Held — That the fact thdt ihe matter 
was not raised by means of a reference by 
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the Taxhuj Officer does not deprive the 
Judge of his jurisdiction under r. 32. 
The Judge had jurisdiction to deal 
with the application and to decide 
the matter on its merits. The pro- 
viso in r. 32 requiring client's written 
authority or ratification for payment of the 
fees applies to the jurisdiction and discre- 
tion of the Taxing Officer only and docs 
not control the jurisdiction and discretion 
of the Court or a Judge. The protnso ap- 
plies to a case when the Court or a Judge 
has not ordered or doc^ not order other- 
wise. Even assuming that r. 6 must be 
taken to refer to Counsel's fees^ although 
such fees are not specifically mentioned 
therein^ the rule is a direction io the 
Ta.ring Officer only and docs not limit or 
control the jurisdiction of the Court or a 
Judge given by r. 32. 

It is open to the learned Judge to con- 
sider the question as to the proper time 
and procedure at and in which such an 
application should be made to him. 

This was an appeal pn-ef erred on the 
23rd of Febriiary 1921 against tJie order of 
Mr. Justice Greaves, dated the 2nd Febru- 
ary J921. o 

The facts of the case will appear from 
the judgment. 

Mr. N. N. Sircar and Mr. B. K. dhosh^ 
Counsel, appeared for the Appellant. 

Sir B, C. Mitter and Mr. A. K. Roy, 
Counsel, appeared for the Respondent. 

The Judgment of the Court was as 
follows : — 

Sanderson, C. J. — This is an appeal 
by Sailendra Mohan Dutt against the judg- 
ment of my learned brother Mr. Justice 
Greaves. Sailendra Mohan Dutt was 
acting as the Attorney for one Dharani 
Mohan Eoy who was the Defendant in 
the suit and^by an order of the 7th of 
April J920 there was a change of Attor- 


neys ; the material part of the order being, 
“It is ordered that upon the De- 
fendant paying to the said Mr. S. 
M. Dutt the sum of rupees six 
thousand on account of costs due to him 
in this suit including the costs of this ap- 
plication to be taxed by the Taxing Officer 
of this Court as between Attorney and 
client and upon the s'aid Mr. S. M. Dutt 
undertaking to refund any excess amount 
that may appear to have been paid to him 
after taxation of such costs as aforesaid 
and the Defendant by his said Attorneys 
Messrs. Ixally Nath Mitter and Sarvadhi- 
(5ary undertaking to pay to the said Mr. 
S. M. Dutt any sum that may be found 
clue to him upon taxation in excess of the 
said sum of rupees six thousand and the 
sum alrc^ady advanced to hin^ the said 
Messrs. Kally Nath Mitter and Sarva- 
dhicary be appointed the Attorneys for 
the Defendant.” Upon taxation of tbe 
costs a question arose witli regard to four 
fees of learned Counsel ; tljose four fees* 
are mentioned in para. 4 of the affidavit 
of Gangadhar Bose at p. 37 ot the paper- 
book. What liappened witli regard to the 
question is stated as follows : — “ The said 
Assistant Taxing Officer, Mr. 8. M. Roy 
referred the matter informally to the 
Taxing Officer and on the 9th day of Sep- 
tember 1920 the said Taxing Officer after 
hearing Messrs. Kally Nath Mitter and 
Sarvadhicary and Mr. S. M. Dutt express- 
ed his opinipn that in view of r. 32 of the 
Taxation Rules lie could uot allow those 
fees ^\ithout an order of (.^ourl as required 
bv the said Rule.” Thereupon, an appli- 
cation was made to the learned Judge 
dated the 1 4th of December 1920 
and notice was given to the effect that an 
application would be made on the part 
of Mr. Sailendra Mohan Dutt, the former 
Attorney of Dharani Molian Roy, the De- 
fendant in the suit for an order that in 
the/taxing of his costs as between Attorney 
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and client the Taxing Officer of this 
Hon’ble Court may do so irrespective of 
the Taxation Eiiles as regards payment 
of Counsers fees. ^ 

The learned Judge did not enquire into 
the merits of the case but disposed of it 
on a preliminary obje^ion raised by the 
llcspondent that the learned -hidge had 
no jurisdiction to make the order asked 
for. 

The learned Judge held that Chap. 
XXX VT, r. 6, did not apply to fees to 
(Counsel anfl decided the case upon his 
construction of r. 3*2 of (diap. XXXVT, 
liolding that he had no jurisdiction to 
allow the fees in question and that they 
could only be allowed by the Taxing Officer 
upon the production of a letter signed by 
the clieqt authorising or ratifying the 
same and that no such letter had been 
produced. 

On behalf of the Appellant it was argued 
that Chap. XXXVI, r. 32, overrides all the 
other rules in Chap. XXXVI so far as fees 
to Counsel are concerned, that the general 
rule to be observed by the Taxing Officer 
is contained in r. 3. but that r. 32 is the 
“ special provision as to the taxation of 
Counsers fees, and that the learned Judge 
had jurisdiction to bear and determine the 
applicatio;i under r. 32 on its merits. On 
the other hand, in support of the judgment 
it was first argued that the application 
should have been made when the change 
of Attorneys was made on ttie 7th April 
1920. 

In my judgment this might be a 
matter which the Judge on hearing the 
application on the merits might take into 
consideration, but the fact that the ap- 
plication was not made on the 7th April 
1920 cannot take away the learned Judge's 
jurisdiction to hear the application; it is 
open to the learfied Judge to consider the 
question as to the proper time and pro- 
cedure at and in which such a matter 


should be brought before him. It was 
then urged that the learned Judge had no 
jurisdiction to hear the application under 
r. 32 unless a reference had been made by 
the Taxing Officer under r. 9. 

In my judgment the fact that this 
matter was not raised by means of a re- 
ference by the Taxing Officer does not 
deprive the learned Judge of his jurisdic- 
tion under r. 32. It was then argued on 
behalf of the Eespondent that under r. 32 
the Judge’s jurisdiction is limited : in 
other words that the learned Judge has 
power to increase the scale, and to direct 
that the maximum figure, specified in the 
scale in respect of the matter in question, 
should not apply; but that even if the 
scale were increased by the Judge’s orders 
the proviso to r. 32 would apply. 

For the purpose of illustration of the 
argument T will take a concrete instance, 
and I will refer to the first item in the 
table : according to the table the maximum 
fee for a leading Counsel on an appeal 
against an order is 15 gold mohurs. It 
wafl argued on behalf of the Eespondent 
that if a fee of 20 gold mohurs had been 
maffked on the brief of learned Counsel 
in respect of an appeal against an order, 
this could only be allowed by the Taxing 
Officer if (1) a letter signed by the client 
authorising or ratifying the payment of 
the fee were produced, and (2) if a Judge’s 
order sanctioning an increase in the 
scale were produced to the Taxing Officer. 
In other words it was argued that the rule 
merely gives the Court or a Judge power 
to increase the scale and that even when 
the scale is increased by a Judge’s order 
the above-mentioned letter signed by the 
client must be produced. 

E. 32 was made in 1914, and it was 
stated by the learned Counsel for the Ee- 
spondent that it was well-known that the 
rule was made because of complaints, 
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which had arisen as to excessive fees of 
Counsel. 

The rule was made before my time, but 
the terms of the rule lead me (o think 
that there is little doubt but that the 
learned Counsers statement was coirect : 
the object of tlie rule, judging by its terms, 
seems to me to have been to limit the 
jurisdiction and discretion of the Taxing 
Officer as regards Counsel’s fees, and to 
y>rovide that under no circumstances can 
the Taxing Officer allow any fees <o 
Counsel, higher than those set out in the 
table, unless an order of the Court or a 
Judge is obtained. No doubt the fees 
mentioned in the table were considered to 
be reasonable and sufficient in all ordinary 
cases and it w\as therefore hoped lhat the 
rule would result in Counsel’s fees being 
kept within reasonable limits. It was 
therefore provided, so far as the d’axing 
Officer was concerned, that ho couUl not 
go beyond those specified fees. At the 
same time a proviso was added t. ui even 
with regard to the fees -allow ed by ihe 
table the Taxing Officer, ev(m wlien deal- 
ing with a taxation as between Attorney 
and client, was not to allow the diilei»ence 
between the maximum fee allowed by the 
table and that actually allowed as between 
party and party if in his opinion such 
difference constituted an excessiye fee 
unless a letter signed by the client 
authorising or ratifying the payment 
thereof was produced. It is however a 
reasonable construction of the rule, in my 
judgment that while it wag intended thus 
to restrict and limit the jurisdiction and 
discretion of the Taxing Officer as regards 
fees ’to Counsel, it was at the same time 
intended to preserve the jurisdiclion and 
discretion of the Court or a Judge in this 
respect unfettered in order that the Court 
or a Judge should have power to deal with 
exceptional cases as ig shown by the inser- 
tion of the words “ unless otherwise 


ordered by the Court or a Judge ” in the 
first part of the rule. 

In my judgment the proviso in r. 32 
applies to the jurisdiction and discretion 
of the Taxing Officer only and does not 
control the jurisdiction and discretion of 
the Court or a Judge. Tn other words 
the proviso applies to a case when the 
Court or a Judge has not ordered or does 
not order otherwise. It was further 
argued that r. 6 of Chap. »36 applies to 
this matter. Tt seems to me obvious 
having regard to its terms that r. 6 was 
based upon the provisions of the English 
rule [Or. 65, r. 27 (29)] : that, rule in- 
cludes the words ‘ ‘ special fees to Coun- 
sel.” Those words are omitted from 
Chap. 36, r. 6 and it was argiied for the 
Appellant that the franu'rs of these rules 
intended that as far as the Taxing Officer 
was concerned the matter of CounseTs 
fees should be controlled entirely by the 
piovision of r. 32. * 

The words at llio beginning of r. 32 
“ notwithstanding any otiier provision in 
the rules ” would point to there being 
some otlicr rule relating to Counsel’s fees. 
X sufficient meaning may be given to these 
words by reference to r. 3, which provides 
“The Taxing Officer shall, fti the ab- 
sence of any special provision in these 
rules, regulate the taxation of charges Tor 
retaining and employing Counsel, as 
nearly as may be, by the practice of the 
Supreme Court in England, reference 
being had to any difference which may 
exist betw^een the tw^o countries in the 
relative value and use of money.” But 
even assuming that r. 6 must be taken to 
refer to Counsel’s fees, although such fees 
are not specifically mentioned therein, the 
rule is a direction to the Taxing Officer 
only and in my judgment does not limit 
or control the jurisdiction of the Court or 
a Judge, given by r. 32. 


no 



874 


THU OXLOUTT* WEEKLY NOTE8. 


|Vot. XXVI. 


Dittt V , Dharani Mohan Roy. 


Sailendra Mohan 

' In my judgment, therefore, the learned 
Judge had jurisdiction to deal with the 
application and to decide the matter on its 
merits. I desire fo make it clear that 
anything I have said is not to be taken 
as an opinion on the merits of the ques- 
tion. No enquiry has as yet been made 
with respect thereto. My decision is 
merely that the learned Judge had juris- 
diction to hear the application on the 
merits. T am therefore not pressed by 
the . argument of the learned Counsel for 
the Respondent that the salutary ruie laid 
.dowp in r. 6 will be abrogated by our 
decision. The learned Judge, who hears 
the application on its merits will consider 
all the facts relating to the case and \^ben 
deciding the matter will no doubt take 
,into consideration the well-known prin- 
ciples applicable thereto. 

It was further argued for the Respon- 
• dent that the learned Judge, would not go 
into the question of amount unleps upon 
a reference or a review. In my judgment, 
there is no weight in that argument, for 
if the question of amount does become 
material on the application, the learned 
Judge will be able, if he thinks right so 
to do, to refer the question of amount to 
the Taxjng Officer. In my judgment, 
therefore, this appeal should be allowed, 
t}ie order of the learned Judge should be 
set aside, and both the learned Counsels 
agreeing that this is the proper course, 
the matter is to be remanded to a learned 
Judge on the Original Side for a decision 
on the merits. 

The Appellant will have the costs of 
the appeal ; the cost of the proceedings 
before my learned brother Greaves, J., 

' will be in the discretion of the Judge who 
hears the matter on remand. 

Rich.ardson, J. — I agree. 

Mr, A, D, Banerjee^ Solicitor for the 
Appellant. 


Messrs, Rally Nath Mitter and Sarha- 
dhicary^ Solicitors for the Respondent. 

J. N. R. Appeal allowed with costs, 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Decree 
No. 2627 OF 191«. 

Swarna Euuar Ghoih, 
Defendant No. 7, 
Appellant, 

V. 

PraBL*.D CeANDRA 
Sabkhel, one of the 
Plaintiffs and ors., 
Respondents. 

Bengal Tenancy Act (VIII of 1885), sec. 179 — 
Covenant in a permanent lease that the lessee or 
his representatives should not transfer without the 
lessof^s permission and reserving a right of pre- 
emption in favour of the lessor's, validity of— 
Such covenant, if void as. offending against the rule 
of perpetuity. 

In a certain permanent lea^c there wa-^ 
a condition that if the lessee or any of his 
representatives intended to transfer the 
whole or any portion of the lease, the 
transfer would be made in favour of the 
lesSors for proper price, that the lejsee 
would not be able to transfer in favour of 
a third party without the lessors* permis- 
sion, or wishes, that in the case of transfer 
to a co-sharer of the lessee, lessors* per- 
mission would not be necessary, and that 
in case of any act against the aforesaid 
conditions, the said act would be invalid : 

Held — That the covenant was void an 
offending against the rule of perpetuity, 
and was not therefore binding on the 
lessee. 

This was an appeal preferred on ihe 
19th of December 1919 against the decree 
of Babu Nagendra Nath Ghosh, Subordi- 
nate Judge, ‘Jnd Court of Zillah Bakar- 
ganj, dated the 4th. of September 1919, 
affirining the decree of Babu Banku 


WOODBOFPE, J. 
B. B. Ghosf, J. 
1922, 

2, March. 
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Behari Chattcrjee, Munsif, 1st Court at 
Perojpur, dated the 20th of January 1919. 

One Iswar Chandra obtained a lease 
(howla settlement) of some homestead 
and agricultural , lands under a pottah and 
a kabuliyat. The pottah and the kabu- 
liyai contained a covenant to the effect 
that if the lessee or any of his represen- 
tatives intended to transfer the whole or 
any portion of the lease, the transfer would 
be made in favour of the lessors for pro- 
per price, that the lessee would not be 
able to transfer in favour of a third party 
without tlic lessors’ permission or wishes, 
that in the case of transfer to a co-sharer 
of the lessee, lessors’ permission would 
not be necessary, and that in case of any 
act against the aforesaid conditions the 
said act would be invalid. Iswar Chan- 
dra’s sons transferred the lands to a 
third party, one Swarnd Kumar Ghosh 
under a kobala, though the heirs of the 
lessors offered to purchase the lands for 
proper price. As the transfer to Swarna 
Kumar was made in conti’avention of the 
covenant of tlie pottah and kabuliyat, the 
said heirs of the lessors instituted the suit 
(out of which tlie present appeal atose) 
for recovery of possession on declaration 
that the kobala was null and void and in 
the alternative prayed for specific 
performance of the contract to sell the 
lands to them according to the aforesaid 
clause in the pottah and kabuliyat. The 
Court of first instance held that the cove- 
nant, not being in absolute restraint of 
alienation, was valid and decreed the suit 
declaring the kobala as null and void and 
directing the vendors to execute a kobala 
in favour of the Plaintiffs, but disallow- 
ing the prayer for khas possession. The 
purchaser preferred an appeal from the 
said decree. The lower Appellate Court 
held that under sec. 10 of the Transfer of 
Property Act,’ the condition or limitation, 
being for the benefit of the lessor or those 


claiming under him, the condition or 
limitation resti'aining alienation would 
not be void and sec. 179 of the Bengal 
Tenancy Act was also^in Plaintiff’s favour, 
and that the purchaser had notice of the 
restriction which was a covenant running 
with the land and accordingly dismissed 
the appeal. The purchaser thereupon 
preferred the present second appeal to the 
High Court. 

Babu Abinash Chandra Guha for the 
Appellant. — The covenant in the lease 
relating to assignment consists of an 
affirmative clause, namely, that, if the 
leasehold interest is to be transferred, 
the lessee or his representatives shall be 
bound to transfer it to the lessor for con- 
sideration, (‘ou[)led with a negative clause 
to the effect that the lessee o]‘ his repre- 
sentatives shall not transfer the same to 
any other person without the permission 
of the lessor. The Plaintiffs, who are* 
the successors of the origir^l lessor, sue 
for khas possession of the leasehold lands 
on the ground of breach of the negative 
covenant, or, failing that, for specific 
performance of tlie affirmative one. The 
Courts below have rightly held that, inas- 
much as no right of re-entry was reserved 
in the lease in case of a breach of the nega- 
tive covenant the Plaintiffs are not en- 
titled to khas possession. Those Courts 
have, however, decreed the Plaintiffs’ 
alternative prayer for specific jierformance. 
This, I submit, ig erroneous. For, in 
the first place, the affirmative covenant is 
void as being obnoxious to the rule 
against perpetuities. Then, the covenant 
is not binding either on the I3efendants 
Nos. I to 0, who are the eons and succes- 
sors of the original lessee or on my client, 
the Defendant No. 7, wfio is the assignee 
of those Defendants. And the fact that 
my client purchased with notice of that 
covenant is immaterial. Nobin Chandra 
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Soot V. Nabob Ali Sarlcar (1). Lastly, 
althoii^^h fi covenant not to assign with- 
out the lessor’s licence may run with the 
land, a covenant to assign in favour of 
the lessor does not. 

fB. (iHOSE, J. — Nobin Chandra Soot's 
case (1) was not one between lessor and 
lessee ?] 

No, but the same principles would, 1 
submit, apply as between lessor and lessee 
as well. 

fB. Ghosb, J. — The latest English (!ase 
on the subject between lessor and lessee is 
Worthing Corporation v. Heather (2).] 

Their* Lordships then stopped Babu 
Abinash Chandra Guha and called u])on 
the Kospondents to reply. 

Babu Mahcndra Nath Rag (with him 
Babu Nilkanta Ghosh) for the Resiion- 
dents. — The covenant in question is per- 
fectly valid and binding on the Defend- 
ants. Refers to sec. 10 of the Transfer 
of Property Act and sec. L79 of the Ben- 
gal Tenancy Act. Besides, the covenant 
merely reserves a right of pre-emption in 
favour of the lessor, and to such a cove- 
nant it has been held that the rule against 
perpetuities does not apply. Karim 
Baksh V. Phula Bibi (3). 

The Judgment of the Court was as 
fellows : — 

This is an appeal arising out of a suit 
brought for a declaration that a certain 
kobahi in favour of Defendant No. 7, who 
is the contesting Defendant, and execut- 
ed by Defendants- Nos. 1 to 6 in 1323 is 
invalid, and that the same should be set 
aside. 

The first ('ourt decreed the suit against 
Defendants Nos. 1 to 7 and on appeal it 
was held tliat the appeal failed. We 
should also mention that besides prayer 

(1) 6 n. W. N. 343 riMOOV 

»2l fiooei 2 Oh. R.32 

l3 U L. R. 8 All. 102 (F. B.) (1886). 


for a declaration, the plaint also asked 
for specific performance of a contract for 
sale. 

Before us in appeal by Defendant 
No. 7, three points have been urged. 
First of all, that the covenant is bad 
which is referred to in the judgment of 
the Subordinate Judge, namely, that if 
the lessee or any of his representatives 
intend to transfer the whole or any por- 
tion of the lease, the transfer would be 
made in favour of the lessors for proper 
price, that Ihe lessee would not be able to 
transfer in favour of a third party without 
lessors* permission or wishes, that in the 
case of transfer to a co-sharer of the lessee, 
lessors’ permission would not be neces- 
sai*y, that in case of any act against the 
aforesaid conditions, the said act would 
be invalid. 

It was contfended that this covenant 
was bad as offending against the rule re- 
garding perpetuity. Secondly, if the 
covenant were a good one, it is not a cove- 
nant running with the land, and thirdly, 
in any event, it could not bo enforced 
against the Appellant as he was an 
assignee of the lessee who entered into 
the covenant. It is unnecessary to con- 
sider the second and the third of these 
groii/ads, for, we think the appeal succeeds 
upon the first ground. We have been 
invited to consider in this connection cer- 
tain cases which have been decided by 
the Allahabad High Court upon the law 
of pre-emption. It is not clear whether 
the cases are relevant but in any event it 
is observed that these cases of pre-emp- 
tion stand on their own peculiar law. In 
the present case we think it is clear that 
the covenant offends against tlie rule of 
perpetuity, and the appeal succeeds and 
the suit is dismissed with costs. 

The Defendant No. 7 will be entitled 
to his costs from the Plaintiffs in the first 
Court and in the lower Appellate Court 
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and he is entitled to his costs in this 
C^ourt as a^tainst the T'laintiifs-Respon- 
dents. 

J. N. R. Appeal decreed with easts. 


(CIVIL APPELLATE JURISDICTION.] 
ApPBAIi prom APPELIiATR Dborbb 
No. 2258 OF 1919. 


Ohattbbjba, 

panton.j. 

i JflintiiTj A.ppollflnty 

Heard, *' 

22, November. “‘AH 

Judgment, and anr.. Defendants, 

2.% November. Respondents. 

Civil Procedure Code ( Act V of 1908)^ Or, 16^ 


ihis was an appeal preferred on the 
loth November 1919 against a decree of 
the Subordinate Judge of Chittagong 
fBabii Kumudini Kanta Roy), elated the 
14th July 1919, affirming a decree of the 
Munsif at Patiya (Babu Jitendra Nath 
Sen), dated the ‘26th March 1918. 

The facts of the, case will appear from 
the judgment. 

Babu Chandra Sekhar Sen for tlie Ap- 
jjellant. 

Babm Muhendra Nath Hay, Haresh Gh. 
Sen and Probhat Gh. Dutt for’the Respond 
dents. 

The .Judgment of the Court was as 
follows : — 


r Sale of itmioveahle property in execution of 
an order for payment of expenses of witness, 
legality of ^ Sec. S6, scope and effect of 

In a certain sail the Plaintiff was 
ordered to pay a certain sum as expenses 
for ono of his xcitnesscs. The order was 
executed and certain immoveable property 
of the Plaintiff sold in execution. The 
present suit was instituted for a decla- 
ration that the sale of the immoveable pro- 
perty was without jurisdiction and illegal: 

Held — That the sale of the immoveable 
property in execution of the order was 
illegal. Or. 16, r. 4 is not to be treated as 
a short and summary procedure for realis- 
ation of the expenses of a witness in addi- 
tion to other 'modes of execution of orders 
under the provisions of sec. 36 of the Code. 
That section does not make any order cap- 
able of execution which was not so be j ore. 
The section only means that the proce- 
dure prescribed for execution of decrees 
shall apply to execution of such orders as 
can be executed under the Code. There 
being a specific provision in that behalf in 
Or. 16, r. 4, the amount ordered to be paid 
ought to have been levied in that manner, 
and the immoveable property of the debtor 
could not have been put up to sale. 


. This appeal arises out of a suit for a 
declaration that the sale held execution 
of an order was without jurisdiction and 
illegal and for other reliefs. 

It appears that the Plaintiff who is the 
Appellant before us, cited llaliaman .\\i 
(the Respondent), as a witness in another 
suit, and the Court directed the Plaintiff 
to pay him Es. 16 as his expenses. Raha- 
man Ali executed that order and in exe- 
cution put up certain immoveable property 
of the Plaintiff to sale and the property 
was purchased by the Defendant No. 2. 

The (Courts below overrulell the conten- 
tion of the Plaintiff* that the sale of the 
immoveable property was illegal and the 
Plaintiff has appealed to this Court. 

It is contended that under Or. 16, r. 4, 
C. P. C., the Court, in default in pay- 
ment, may order the expenses of a wit- 
ness to be levied by attachment and sale 
of only the moveable property of the party 
obtaining the summons. 

The learned Subordinate Judge was of 
opinion that Or, 16, r. 4 provides only a 
short and summary procedure for realisa- 
tion of the expenses of a witness sum- 
moned to appear before a Court, leaving 
the other provisions of the Code unaffiecl- 
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ed thereby. Reliance was placed by the 
'learned Subordinate Judge as also bv the 
learned Tdcader for the Respondents before 
us ufion tlie provisions of sec. 36 of the 
Code. 

We do not think, however, that that 
section makes any order capable of execu- 
tion which was not sc before. All that it 
lays down is that the provisions of the 
Code relating to the execution of decrees 
shall so far as they are applicable, be 
deemed to apply to execution of order?, 
which, we think, means that the proce- 
dure pi’escribed for execution of decrees 
shall appl,y to execution of such orders as 
can be executed under the (!ode. There 
being a specific provision in that behalf 
contained in Or. 10, r. 1, the amount 
ordered to be paid by the (‘ourt, wc think, 
ought to have been le\ied in that manner 
and that the immoveable property of !iie 
debtor could not liave been put up to sale. 

« It is contended on behalf of the Jtespon- 
dents that there is nothing to show tliat 
the initial expenses Mere deposited under 
r. by the Plaintif[-A]ipellant and that r. 4 
therefore cannot apply as it applies only 
to cases where the sum i)aid into Court is 
not- sufficient to cover the expenses of the 
rernuneration of the witness. 

But it was not suggested in either of the 
Courts below that the initial expenses 
were not deposited and neither of the 
Courts below was invited to go into the 
question ; and Me cannot presume that the 
initial expenses which r. 2 lays down shall 
be paid, were not, as a mattei* of fact, paid. 

We are accordingly of opinion that the 
order of the Court below should be set 
aside and the suit decreed. 'JHiere shall be 
a declaration in favour of the Plaintiff that 
the sale w^as illegal and did not affect the 
interest of the Plaintiff. 

Each party to bear his own costs 
throughout. 

J. N. B. Appeal allowed. 


ICuiMlhAL mEvIS^ONAL jurisdiction.] 
Rev. No. 32 / of 1922 . 
Walmslbt, j. Md. Oziullah, 

SuEfRAWARDT, J. Accused, Petitioner, 

1922 , 

Heard, 21, June. Beni Madhab Ohow- 

Judgment, dhurt. Complainant, 

21 , Juno. Opposite Party. 

Cnminal Procedure Code (Act V of 1898), eec. 
196 — Sanction of Local Government-^ Officer of 
Government over whose signature sanction should 
issue — Defective sanction and illegality of proceed- 
ings hosed thereon — Cognizance — Jurisdiction of 
Magistrate making report to Government for sanc- 
tion to take cognizance. 

The sanction of the Local Government 
required by sec. 106, Cr. P. C. must be 
conveyed in an order signed by the Chief 
Secretary. .4ny such order signed by the 
Deputy Secreiary for the Chief Secretary 
is not in form and the proceedings based 
thereon are liable*to be quashed, 

A Magistrate making a report to the 
Local Covernment for obtaining tile sanc- 
tion is not incompetent to take cognizance 
of the ca^e on the ground that he has 
taken a part ni the initiation of the pro- 
ceedings. 

This Mas a rule granted on the 22nd 
April J922 against the proceedings under 
sec. 294A of tlie 1. P. C., ponding against 
the P(\titionors in the Court of the Addi- 
lioirnl Sub-Divisional jNIagistrate of Chitta- 
iioug. 

The facts of the case will appear from 
the judgment. 

Babtis Dasarathi Sanyal^ Manmatha 
Nath Mukherjee, Tarakeswar Pal Chow- 
dhury, Jnan Chunder lioy and Lalit 
Mohan Sanyal for the Petitioner. 

Mr. Orr for the Crown. 

Tlie JrD(iMENT OF THE COURT was as 
folloM's : — 

Walmsley, J.~The Petitioner has 
been placed on his trial up&ii a charge 
under sec. .294A of the Indian Penal Code. 
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The Police reported the facts upon 
which the charge is based, and Mr. 
Burrows as Additional District Magis- 
trate submitted a report to Government 
for the purpose of obtaining the sanction 
required by sec. 196, Cr. P. C., and the 
authority was conveyed in a letter issued 
from the Chief Secretary’s Office, and 
signed by Mr. A. Cassells foi* Chief 
Secretary. A Police Officer then made a 
complaint to Mr. Burrows, and the Peti- 
tioner was summoned. On the day fixed 
for he?iring Mr. Burrows transferred the 
case to another Magistrate. 

On these facts two objections are based. 
The first is that Mr. Burrows was not 
competent to take cognizance of the case 
at all, because he had takch a part in 
initiating the proceedings. The second 
is that the authority is defective because 
the letter is signed by ^Mr. Cassells, and 
not by the Chief Secretary himeelf. 

I cannot see any merit in the first ob- 
jection, save to the extent that Mr. 
Burrows would have been well-advised to 
direct some other Magistrate to receive 
the complaint, instead of transferring the 
case for trial after issuing process.^ 

The second objection is exircm-ily 
technical, but I think that effect must be 
given to it. 

Under sec. 196, Cr. P. C. the cohiplaint 
must be made by order of or under author- 
ity from the Local Government. The 
Evidence Act lays down the conditions 
under which the Court may accept a mere 
letter as proof that the order has been 
issued or the authority conferred by the 
Local Government. Under sec. 79 it must 
draw certain presumptions, and if Mr. 
Stephenson had himself- signed the letter, 
the order would have been proved. When 
it was argued in the case of Ayurha 
Krishna Bose v. Emperor (1), that the 
head of the, Local Government, then the^ 
a, I. h. !i> a& ujii. i4i)Uic>7.. ,, 


Lieutenant-Governor, ought to have sign- 
ed the order, it was said that he “ must 
necessarily, and ordinarily does com- 
municate his orders jihrough his accredited 
and gazetted Officers,” but in that case the 
sanction had been signed by the Chief 
Secretary. That decision therefore has 
no bearing on the present case, for here 
the letter is signed fiy Mr. Cassells for the 
(’hief Secretary. Mr. Cassells was at the 
time Deputy Secretary, according to the 
civil list, but he did not claim for himself 
any official position : he merely signed on 
behalf of the Chief Secretary. In these 
circumstances T think it must be held that 
there is no legal proof that the Local Gov- 
ernment has ordered or authorized the 
prosecution. No presumption arises as to 
Mr. Cassells’s capacity to sign the letter, 
and he could not certify the order on 
behalf of Mr. Stephenson, whose own 
capacity was that of a delegate. 

The result is that the rule is made abso- 
lute, and the proceedings quashed; tfie 
Petitioner will be discharged from his 
bail. 

Suhr.awardy, J. — I agree. ^ The first 
objection is that on general principles the 
Additional District Magistrate should not 
have taken cognizance of the case, as he 
had himself taken part in ^he initiation 
of the proceedings. Tt is argued that if 
a Magistrate in the position o[ the Addi- 
tional District . Magistrate takes cogniz- 
ance of a case, the provisions of secs. 202 
and 203, C’r. P. C. wliicli empower a 
Magistrate to dismiss a complaint or en- 
quire into its truth become futile and 
meaninglees. I do not think there is any 
substance in this argument. As has been 
, observed by Carnduff, J., in the case of 
Lakhqi v. Emperor (2), there ie no bar 
prescribed by the Co^e of Criminal Pi^o- 
cedure tp a Magistrate in such, a positipn 
rqpeiving a complaint, whejfeas sec.. 6p6 
• . . (2) 14 0. w, N. 6?S . 
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may render him incompetent to try it. 
Moreover sec. 190 (c), C. P. C. gives ex- 
press jurisdiction to a Magistrate to take 
cognizance of an offence even “ upon his 
own knowledge” in which event, it is 
clear, secs. 202 and 203, Cr. P. C. are of 
ns little avail as in the present case. 

With reference to the second groniul I 
agree in holding that the sanction requir- 
ed by sec. 196, Cr. P. C. has not been pro- 
perly proved in this case. That section 
demands a sanction by the Tjocal Govern- 
ment. The sanction in this case is con- 
tained in a letter which is headed “ From 
H. L. Stephenson, Esq., C.S.T., C.I.E., 
Chief Secretary to the Government of 
Bengal ” and signed ” A. Cassells for 
Chief Secretary to tlie Government of 
Bengal.” 'This order of the Government 
sanctioning the present prosecution has 
to be proved according to the provisions 
of sec. 78 of tlie Evidence Act, which re- 
quires that an order of the Ijocal Govern- 
ment may be proved by the record certified 
by the head of that department. The 
original letter is not on the record but 
there is a copy which is defective and does 
not appear to be a certified copy under sec. 
76 of the Evidence Act. Besides, the letter 
does not purport to have been signed or 
certified bv the head of the department to 
attract the presumption arising under sec. 
79 of the Act. Had Mr. Cassells issued 
the letter in the official capacity he held, 

T doubt if it would not have then been in 
order as all orders of the Government are 
issued through its accredited Officers. 
We do not know and no evidence has been 
given to prove what authority Mr. Cassells 
had to sign for Mr. Stephenson. I am 
not sure if the prosecution cannot prove 
that proper sanction has been accorded 
by Government dehors the letter under 
consideration, but no such material being 
before us, we have no alternative but to 
quash the proceedings based on a docu- 


ment which does not satisfy the require- 
mcmts of law. 

R. C. M. 

ICRIM NAL KBl^ISTONAL JURISDICTION] 
Rev. No. 122 of 1921. 

, Jauat Chandra Rot, 
Tbdnon. J. Complainant, 

Ghosk, J. Petitioner, 

1921 , ^ •• 

8, April. Kaumdddi Sardak 

and ors., AccnseJ, 
Opposite Party. 

Criminal Procedure Code (Act F of 1 S 9 S), see. 
494 I")— Order upon P-Mie Proseeutoi’e appliua- 
tion for withdrawal —Court must give its reasons in 
the order. * 

The order upon an application for with- 
drawal made by the Public Prosecutor 
under sec. 404 (a), Cr, P. C. is passed by 
the Court in its judicial capacity and must 
contain its reasons so that the High Court 
may be in a position to say whether the 
Court’s discretiori has been properly exer- 
cised. 

Umesh Ohundkr Boy v. Satisii Ciidn- 
DRA Boy (1) referred to. 

This was a Buie against an order of the 
Sub-Divisional Magistrate of Sadar Dacca 
(Babu A. K. Banerjee), dated the 25th 
November 1920, discharging under sec. 
494, Cr. P. C., the accused, Opposite 
Party, an application for revision of which 
order was rejected by the Sessions Judge 
of Dacca (Mr. C. Bartley), on 8th January 
1921. 

The facts of the case will appear from 
the judgment. 

Babu Hemendra Kumar Das for the 
Petitioner. 

Babu Atindra Nath Mukherjee (for 
Moulvi A. K. Fazlul Huq) for the Oppo- 
site Party. 


ID 22 0. W,N.69(I917 . 
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jAdAT Chandra Roy v. Kalimuddi Sardar 

The Judgment of the Court was as 
follows : — 

This rule is directed against an order 
discharging 9 accused persons, Opposite 
Parties, in a case brought against them 
under the provisions of sec. 147, I. P. C. 
The order of discharge followed upon an 
application made by the Public Prosecu- 
tor for permission to withdraw from the 
prosecution of these accused persons and 
upon the consent of the Court given to 
tliat application. In the case of Uniesh 
Chunder Roy v. Satiah Chundra Roy (1), 
it has been held that in according or 
withholding sanction to an application for 
withdrawal made by the Public Prose- 
cutor under the provisions of sec. 494 (a) 
the Court acts in a judicial capacity, and 
for such order so judicially made the 
Court must give and record its reasons so 
that the High Court may be in a position 
to say whether the discretion vested hi 
the Court has been properly exercised. 

In the present case for the order giving 
sanction to the Public Prosecutor’s ap- 
plication for permission to withdraw no 
reasons Iiave been given. But from the 
subsequent proceedings we are enabled to 
gather that the main reason or indeed the 
only reason for the withdrawal from this 
prosecution was that on a previous trial 
in connection with the riot in question six 
persons had already been convicted and 
punished, being sentenced to various 
terms of imprisonment. It appears that 
the riot w’as of a somewhat serious nature 
resulting in some 28 injuries upon seven 
persons; the riot, again, it being said, 
having arisen out of the opposition of cer- 
tain persons to what were thought to be in- 
novations in connection with certain reli- 
gious ceremonies celebrated by the com- 
plainant. At the time of the trial of the 
persons previously convicted, it is stated 
that the present 9 accused were abscond- 
(1) 22 C/W. N. 69 (1917). 


ing. The conviction of the first six persons 
was had on the 7th August 1920, while 
the present accused. Opposite Parties, 
surrendered or were arrested on various 
dates extending from' 7th July 1920 to the 
ISth October of that year. Whether 
these 9 accused were or were not abscond- 
ing it is not for us to say, but it ifi ob- 
viously not advisable that a premium 
should be placed upon absconding and it 
cannot be lield that the imprisonment of 
the first six is to be regarded as a vicarious 
atonement for the sins, if any, committed 
by the present accused, Opposite l^arties. 

We set aside the order of consent made 
by the trying Magistrate under tlie provi- 
sions of sec. 494 of the Code of 'Criminal 
Procedure and the discharge consequent 
thereupon, and we direct that the present 
accused. Opposite Parties, be replaced 
upon their trial and that the case be dealt 
with and disposed of in accordance with 
law. 

S. C. C. 


PRIVY COUNCIL. 


[Appeal from the Judicial Gohmissioneb 
Central Provinces.] 


Lord Atkinson. 
Lord Phillimore. 
Sir John Edge. 

Sir Robert Stout. 
1921, 

Heard, 14, June. 
Judgment, 11, July. 


Ramkishore and 
ors., Appellants, 
V. 

Jainaratan and 
ors , Respondents. 


Hhvdu lawy customary law at oariance withy if 
enforceable^ Dhusars of Qurgaoniy emigrating to the 
Central Provinces^AdoptUm of arphariy if valid. 


It is beyond question that, according to 
the law of the Mitakshard, as recognised 
by the School of Benares, an orphan 
cannot be adopted. It is also beyond 
doubt that in some parts of Northern 
India particularly in Districts now in the 
Punjab or adjacent to the Punjab^ the 
strict rules of the Mitakshara, as recog- 

111 
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niscd bij the School of Benares, have not 
been followed by some castes, tribes and 
farnUics of Hindus, and that customs 
which are at variance with that law have 
for loncf been consistently followed and 
acted upon and that when such customs are 
established, they, and not the strict rules 
of the Mitakshara with which thdi arc at 
variance, are to bo applied. They are 
found principally amongst the agricul- 
tural classes, but they are also to be found 
among classes which arc not agricultural. 

The Dhusars of Gurgaon arc governed 
in matters of adoption not by the orthodox 
Hindu law but by customary law: and 
the adoption of orphans by Dhusars being 
consistent xcilh that customary law is 
valid. 


This was an appeal a^^ainst a iuclgmcnt 
and decree, dated tbe 2nd October 1917, 
of tbe Court of tlie Judicial Commis- 
sioner, Central Provinces, reversing a 
judgment and decree, dated tbe 7th 
''August 1916, of the Court of the District 
Judge, Wardha. 

Tbe main question Cor determination in 
this appeal was, wbelber the adoption of 
the first Defendant-Respondeni, Jainara- 
yan, alleged to haAC been made in 1886-87, 
when he was admittedly an orjdian, by 
flaidevi BaS as tbe son of her deceased hus- 
band Ranibilash was valid. 


Tlie following pedigree will show 
tbe relationsbij) of tlie parties to this 
litigation : — 


Ramkarau. 

I 

I 

Harbakaba. 

I 

Harbbajan. 


H^wvmaf.h Rambilas 

'(married), t( married). 

Bnndar Baf. Jaidevl Bai. 

Kedarnath, 
adopted eon. 

Defendant No. S. 

_J 


Balaram. 

Bhagwundae. 

Jainarayan. 
Defendant No. 1. 


fill 

Ktshore. Har Kiahoro. Nawal Klshore. Gopal Klshoro, 
PUintIff No. 1. Plaintiff No. 2. Plaintiff No. 8. Plaintiff No. 4. 


"T'lie facts of tbe case either admitted or 
concurrently found by both Courts in 
India were as follows : — 

The parties were Hindus of the Dhusar 
caste and claimed to he Brahmins. 
Their ancestor belonged to Eutubpiir, 
tahsil Rewary, District Gurgaon, w^hich 
formed part of the old Province of Agra 
and Oudb until the year 1858 when it 
w^as transferred to the Punjab Adminis- 
tration and became a part thereof. 

In or about the year 1836 Harbbajan 
mig)*ated from Kutubpur to the Central 
Provinces and settled down at Asbti in 
the Wardha District where he acquired 
considerable amount of property of which 
the property involved in the present liti- 
gation is a part. At the time of bis 
migration Harbbajan was subject to tbe 
Mitakshara law as varied by special cus- 
tom, and it was admitted that he carried 
bis pei’sonal law with him and that this 
case is governed by it. 

In 1868 as already stated Gurgaon Dis- 
trict was transferred lo the Punjab. 

On Harbliajan’s death in 1869 his 
sons Ramnatli and Rambilas inherited 
the whole estate in equal shares. During 
the • life-time of Ramnath he adopted 
Kedarnath, the third Defendant-Respon- 
dent. 

Rambilas died in 1881 and on his death 
the name of his widow Jaidevi Bai was 
entered in the revenue records in place of 
that of her husband. 

Ramnath died in 1883. 

About the year 1886-87 Jaidevi Bai 
was alleged to have adopted the first De- 
fendant-Respondent Jainarayan and 
shortly thereafter his name was substitut- 
ed for hers in the revenue records. J'his 
factum of this adoption is not now dis- 
puted. 

In 1898 there was a partition of the 
family estate between Kedarnath and 
Jainarayan in two equal parts and Jai- 
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narayjin got as his share tlie property now 
claimed by the Plaintiffs-Appellants. rlai- 
devi Bai died in 1897. 

In 1907 the Plaintiffs-Appellants, who 
were the four sons of Kedarnath instituted 
Suit No. 28 of ]907 in the Court of the 
District Judge, Wardha, against Jainara- 
yan (Defendant No. 1) and persons claim- 
ing under him. They had also impleaded 
their father as Defendant No. 3. The 
Plaintiffs alleged that the parties were 
governed by the ilitakshara law and 
claimed recovery of possession from Jai- 
narayan of fhe pi-operty which he had 
obtained on partition on the ground, 
amongst others, that his adoption was not 
valid. 

Jainarayan contested the suit on iho 
ground, amongst others, that it was barred 
by limitation. 

The District Court dijsmissed the suit 
holding that it was barred by limitation, 
and on appeal this decree was affii’med l)y 
the (^ourt of the Judicial Commissioner, 
Central Provinces. But op further appeal 
by the Plaintiff's to His Majesty in Coun- 
(?il those decrees were set aside, and by 
an Order in Council, dated the 24th jSep- 
tember 1913, “ the suit w^ae remanded to 
the District Court with a declaration that 
it would be competent for that Court in 
the event of Jainarayan failing in his 
other defences to make the whole or any 
part of the relief granted to the Plaintiffs 
conditional on their assenting to a parti- 
tion so far as regards Kedarnath 'e interest 
in the estate so as to give effect to any 
right to which Jainarayan miiiht he en- 
titled claiming through Kedarnath.” 

After the remand the Plaintiffs filed an 
amended plaint, dated the 15th November 
and .1st December 1913, contending 
mainly that the property given by their 
father to Jainarayan was th6 joint ances- 
tral property, belonging to them and their 
father, and that inasmuch as at the time 


of his adoption Jainarayan was an orphan 
his adoption was invalid under the Mitak- 
shara law by which the parties were 
governed, and consequently Jainarayan 
had no title to the property in his posses- 
sion and that the Plaintiffs and Iheir father 
were entitled to recover it as their joint 
property. 

Jainarayan and the second Respondent 
filed a joint written statement contending 
that Dlujsars likci all othei' tribes in the 
fiiirgaon District were governed by tbe 
J^injab tribal customs and not by Hindu 
law, and that one of such customs allow- 
ed the adoption of an orphan^ It was 
further contended that in any case Jai- 
narayan was entitled to Keda-rnrrth’s share 
which would go to him upon partition 
hetw’ccn him and his sons, and that a-ny 
decree which might he made by the Court 
in favour of the .Plaintiffs should be condi- 
tional on a partition of Kedarnath’s in- 
terest in the property and allotting the* 
same to Jainarayan. They further con- 
tended that the Plaintiffs were not entitled 
to recover possession of certain tenancy 
lands. 

Kedarnath, the third Respondent, filed a 
separate vvTitten stahunent generally sup- 
porting the Plaintiffs’ claim and contend- 
ing that Jainarayan was not entitled to 
special relief claimed against him (Kedlir- 
aath). 

The Plaintiffs in their reply stated that 
Dhusars were a sect of Brahmins called 
Bhargavas and were governed by the 
Mitakshara law as interpreted by tlie 
Benares school which was the law appli- 
cable to (iurgaon District at the time 
when tfieir ancestor migrated therefrom 
in 1B3G, that inasmuch as that District 
became part of the Punjab in 1858 the 
Punjab tribal customs were not applicable 
to them, and that in any case the Dhu- 
sars were not agriculturists of the l^iinjab 
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and consequently not governed by the 
said Irihal customs. 

The issues mat(‘rial to this report were 
the following- : — *■ 

6. — (a) Can the Plaintiffs sue for the 
whole property or only for their share in 
it? What are their shares? 

(b) If the Plaintiffs otherwise succeed, 
can the Defendant claim to retain the dis- 
puted property as Kedai'nath's share or 
a portion of that property? 

10. By what law are the parties ^mvern- 
ed? 

What is their personal law? 

When did the family migrate to thes(' 
parts and did they abandon their original 
personal law and are* they governed hy the 
Mitakshara law as pivvailing in these pro- 
vinces? ‘ 

1 1. Have the Plaintiffs any right to 
the tenancy lands held by Defendant 
No. 1 ? 

On the 7lh August 1910, the District 
Judg(* delivered judgment. Tie held that 
the parties were governed by the JMitak- 
shara law and also in certain cases by 
custom, that the family migrated to the 
Central Provinces about twenty or twenty- 
five years before the first settlement in 
those provinces in about 1855, and 
brought • their personal law along with 
them which they have not yet abandoned, 
fhat the Mitaksluu-a law prevailing in the 
Central Provinces was the same as that 
by which the parties were goverm^d, and 
that Jainarayan’s adoption was not valid 
as he was an orphan at the time of his 
adoption, ile also held that the Dhusars 
were not agriculturists and that the pre- 
sumption was that in matters of adoption 
they were governed by their personal law 
which was the Mitakshara law, and that 
anybody assort^g that they wore govern- 
ed by a enstoin prevailing in the Punjab 
had to prove the same. As regards dai- 
narayan’s allegation that the adoption of 


an orphan was permitted by custom the 
learned District Judge found that the oral 
evidence was wholly insufficient to estab- 
lish a custom under which adoption of an 
oiphan was permitted by the caste of the 
Dhusars. that the tribal custom of the 
Giirgaon District as evidenced by Eevaj-i- 
ani prepared in 1879 did not expressly say 
anything about the adoption of an ori)han, 
and that Jainarayan had failed to prove 
the existence of the custom under which 
the adoption of an orphan was valid. He 
finally held that the Plaintiffs were entitled 
to recover from Jainarayan thoir own 
shares and the latter was entitled to retain 
Kedarnath’s share, which he erroneously 
calculated to be 2/5ths of the property in 
the possession of Jainarayan, and that the 
Plaintiffs’ claim in respect of the tenancy 
lands must fail. In the result he ordered 
tJiat tlie Plaintiffs sliould get a decree for 
possession of 3/ 5th share in the property 
in suit excluding tenancy lands, and that 
Jainarayan should pay the Plaintiffs one- 
half of their gosts. 

A formal decree, dated 7th August 1910, 
giving effect to the ludgiiicnt was then 
dniwui up. 

Against the said decree of the District 
Judge Jainarayan appealed to the Court 
of the Judicial (Commissioner, Central 
IVdvinces, and the Plaintiffs filed a 
memorandum of cross-objections. 

On the 22nd October 1917, that Court 
delivered judgment allowing the appeal 
and dismissing the Plaintiffs’ cross-objec- 
tions and their suit with costs. 

The learned Judicial Commissioners 
agreed with the Court below that the 
parties wdio were Dhusars were non- 
agriculturists, that the ora! evidence 
alone did not prove the customs of adopt- 
ing orphans and that the said Revaj-i-am 
did not specially authorize the adoption 
of an orphan. But they held that the 
parties were not governed by the law 
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applicable to Gurgaon in 1836, but by the 
present customary law of the Punjab 
tribes as evidenced by the Revaj-i-am 
prepared in 1879, according to which the 
DJiusars were governed in matters of 
adoption. T^hey also held that the parties 
were not governed by the Mitakshara law, 
that they were governed by the Punjab 
customary law , and that under the latter 
adoption was merely a matter of appoint- 
ing an heir to which no religious signi- 
ficance w\Ts attached and consequently 
there was no reason why an orphan should 
not be adopted. 

They further held that though there 
was nothing in the Hevaj-i-ain specially 
authorizing the adoption of an orphan, yet 
inasmuch as the element of religion was 
eliminated the burden of proving that an 
orphan could not be adopted w^ould lie 
upon the persons asserting it, and that In 
this case the Plaintiffs had failed to dis- 
charge that burden. In the result they 
held that Jainarayan’s adoption w^as 
valid. 

A formal decree, dated 22nd October 
1917, W'as accordingly drawn up. 

Against the said decree of the Court of 
the Judicial (Commissioner the Plaintiffs 
appealed to His Majesty in Council. 

Mr. J. M. Parikli (wu‘th Mr. L. 
DrGruytlier, f\. C.) for the Appellants. — 
Question raised is whether adoption of an 
orphan is valid. Pai’ties are Hindus and 
claim to be Brahmins. They formerly 
belonged to Kutubpur in Gurgaon in the 
old Province of Agra and Oudh. In 1858' 
this province was transferred to the 
Punjab. In 1836 Harbhajan migrated 
to the Central Provinces. In 1869 
Harbhajan died and his sons Ramnath 
and Eambilas inherited in equal shares. 
Kamnath adopted Kedarnath. Eambilas 
died in 1881 and Eamnath in 1883. In 
1886-87 Jaidevi, Eambilas's widow, adopt- 
ed Jainarayan. In 1898 there was parti- 


tion between Kedarnath and Jainarayan. 
Law applicable is as it stood in 1836 before 
Harbhajan migrated wdien it was pure 
Mitakshara. Piimary law^ is Mitakshara. 
Burden of proof of* custom is on the other 
side. They say local law of the present 
day applies. In the Punjab, local cus- 
toms are administered first and other law' 
only as tar as it has modified these. 

Eelers to Balwant Rao v. Baji Ran 
(1) as to hnv ad n>ini stored in such cases 
(at p. 222). Pleadings pp. 25, 26. 

Eeads judgment of the Judicial Com- 
mittee in Rarhliislien Kedarnath v. Jai- 
mtrayan Ramrachpal* . 

See. 5, Act XITI of 1900 , Punjab 
Alienation Act. ^ardul Siny y. Karain 
Sing (2), Cliiman Lai v. Hari Chand (3) 
and Beg v. Allah Ditta (4). 

Eeport of the Revised Settlement of 
Gurgaon District, 1872 to 1883, pages 1 
3, 4 and 54. 

Central Provinces Tenancy Act, sec. 42, 
siib-cl. (/). Ileyaf hhan v. Button Khan 
(5). 

.Afayne's Plindu Law', p. 56, Ed. 7th. 
Abdul Ilossein v. Bibi Bona Dero (6). 

Act XVH of 1887, sec. 31. EevLsed 
Settlement of Gurgaon District — ^portion 
dealing with “ General Code of Tribal Cus- 
tom. TJie Tribal Laws of the Punjab 
by Eattigan, pp. 15, 33, 3.5* 36. 

Sec. 48, Indian Evidence Act ^ to be 
read with sec. 32, cl. (4). 

Eeport of the Revised Settlement of 

(1) L. R. 47 I. A. 218 at p. 222 : s. c. I. L. R. 

48 Oal. 30 j 26 0. W. N. 243 (1920). 

(2) 30 P. B. 1910. 

(3) L. R. 40 I, A. 1 56 ; 8. c. I. B. 40 Cal 

879; 17 0. W. N. «8.‘5 (1918). 

(4) L. B. 44 T. A. «9 at p. 97 : a. o. I. I,, r 

44 Oal. 749 j 21 0. W. N. 842 (1916). 

(6' 6 Nag. L. B 105 (1909), 

(6) L. B, 46 I. A, 10: a. c. I. L. B. 46 Oal, 

450i 22 0. W. N. 868 (1917). 

• P. C. App. No. 43 of 1912, deliVeKd lUh Jnlr 
1918. ' 
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(furgaoii J^istrict, p. 28. Alldh DitUi v. 
Bc(f (7), Beg V. Allah Ditta (4) and Umar 
Khan v. Niazuddin Khan (8). 

Mr. K. B. Raikes for the Respon- 
dents. — Rea-ds Jainarayiin’s evidence at 
p. ](W). Refers to Art. 144, Indian Limi- 
t.-ition Act. 

Their LoRDsmrs' was' deli- 

veied by 

Sir John Edor. — ^'T his is an appeal by 
the T^laintiffs in the suit from a decree, 
dated the 22nd October 19J7, of the Court 
of the .Judicial Commissioner, Central 
Provinces, \N'li[ich reversed a decree, datecl 
the 7th August 1916, of the District Judge 
ol‘ Wardha, and dismissed the suit. The 
suit is a suit on title for possession of the 
property's ^incntioned in the amended 
|)laint. Th(‘ Plaintiffs are the sons of 
.Kedarnath, who is one of the Defendants. 
The princifial Defendant is dainarayan, 
and it is his title to the properties claimed 
by the Plaintiffs which is in question. 
Jainarayan’s title depends on wdiether he 
was validly adopted as a son to Rambilas, 
who was a brother of Ramnath who had 
adopted Kedarnath. The following 
pedigree \\'ill show the position of the 
parties. 

ItHuikarau. 

Hai’bakaha. BttlMam. 

UarbbajHD, OhagwandAB. 

died in 1869. ) 

I 1 

I i I 

Ramnuth = Sunder Bai, Rambilas = JaldevJ Bai, IUinracb|Ml. 
died la 1883. died ohddless | 

I in 1881. I 

Kedarnath, Jalnarayan, 

adopted son, Defendant No. 8. Defendant No. 1, 

I alleged tu be odupted 

I son to RambUa.s. 

Plaintiff No. 1. Plaintiff No. 2. Plaintiff No. S. Plaintiff No. 4. 

The parties to the suit are Hindus of 
the Dhnsar caste. The members of the 

(4) L. B. 44 I. 89 at pp. 9d, 96 : a. c. I. L. 
B. 44 Oal. 749 ; 21 C. W. N. 848 (1916). 

(7) P. B. No. 48 of 1909 (1908). 

(8) L. B. 89 I. A. 19 at p. 26 (19111. 


Dhusar caste claim to be Brahmins, but 
that claim is not admitted, nor is it proved 
in this suit. Ramkaran and his two sons 
livocl at Kulubpur in the District of Giir- 
gaon, which was a District of the North- 
Western Provinces until after the mutiny 
of 3857, when, in 1858, it was transferred 
to the Punjab. Balarain and his descen- 
dants continued to live at Kntubpur until 
after the adoption of Jainarayan, the 
validity of which is in disputfj in tliis suit. 
In or about the year 1836, Prarhhajan 
migrated from Kutubpur to the (Vmtral 
Provinces and settled at Ashti in the Dis- 
trict of Wardha; and acquired consider- 
able property, which included the immov- 
able property to which the suit relates. 
It is admitted that Harhhajan carried his 
personal law with him, and that this ap- 
peal has to he decided in accordance with 
that personal law. Harhhajan died in 
1869, leaving his sons, Ramnath and 
Rambilas him surviving. Ramnath 
married Sunder Bai, and, being childless, 
he adopted Kedarnath as a son to him. 
Ramnath died in 1883. The four Plain- 
tiff's are the sons of Kedarnath. Ram- 
bilas married Jaidevi Bai and died child- 
less in 1881, leaving his wufe .Taidevi him 
surviving. 

In 1886 or 1887, the exact date is un- 
certain, Jaidevi Bai in fact adopted Jai- 
narayan as a son to her deceased husband 
Rambilas. Whether that adoption was or 
was not valid is the question upon which 
this appeal depends. At the time of the 
adoption of Jainarayan he was an orphan, 
his father and his mother being then 
dead, and he was nine or ten years of age, 
and was under the guardianship of Sunder 
Bai, the widow of Ramnath. Of the fact 
of the adoption there cannot be a doubt, 
the factum of the adoption is not dis- 
puted. It took place at Kutubpur, in the 
presence of members of the Dhusar caste 
then assembled, and of otliers, inelud- 
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ing Brahmins, some of whom lecit- 
ed Mantras, and the ceremonies ob- 
served on the occasion were apparently 
simlTar to tliose which were usually 
observed when Dhnsars ' of Gurgaon 
adopted sons. Jainarayan was, in the 
presence of those assembled at Kutub- 
pur, given in adoption by Sunder 
Bai to Jaidevi Bai and was placed by 
Sunder Bai on the lap of Jaidevi Bai as an 
adopted son. No one at the time, or for 
many years afterwards, questioned the 
validity of the adoption. On the adoption 
Kedarnath, without any protest or dis- 
pute, admitted Jainarayan as an 8 annas 
sliarer in the joint family estate, tliat 
being the position which Rambilas had 
hold when lie was alive. Rainkishore, 
wlio is the Plaintiff No. 1 , is said to have 
been born on the 20th December 1886, but 
whether he was born before or after the 
adoption of Jainarayan .has not, so far as 
their Jjordships are aware, been proved. 
His brothers, the Plaintiffs No. 2, No. 3 
and No. 4, were born after Jainarayan 
had been adopted. In 1897 Jaidevi Bai 
died, and in 1898, Kedarnath and Jai- 
narayan partitioned the family estate 
betw^een them in two equal parts* a.nd 
Jainajiiyan got as his share the property 
which is now" claimed by the IMaintiffs in 
this suit. 

« 

The Plaintiffs’ case is that the law of 
the Mitakshara, as recognised by the 
School of Benares, applies to the family, 
and that no custom at variance with tDat 
law^ has been proved; and, consequenfiy, 
that the adoption of an orphan, as Jai- 
narayan was when he was adopted, is 
invalid. The case of Jainarayan is that 
tile Dhusars of the District of Gurgaon 
are governed by a custom and not by the 
law of the Mitakshara, as recognised by 
the School of Benares, and that according 
to that custom the adoption of an orphan 


is valid. It was for Jainarayan to estab- 
lish that custom. 

It is beyond question that, according to 
the law’ of the Mitakshara, as recognised 
by the School of Benares, an orphan can- 
not be adopted. It is also beyond doubt 
that in some parts of Northern India, 
particularly in Districts now in the Punjab 
or adjacent to the Eunjab, the strict rules 
of tlie Mitakshara, as recognised by the 
School of Benares, have not been followed 
by some castes, tribes and families of 
Hindus, and that customs which are at 
variance with the law’ of the Mitakshara, 
as recognised by the School of Benares, 
have been for long consistently followed 
and acted upon, and that when such cus- 
toms ai‘e established they, and not the 
strict rules of the Mitakshaia with whicli 
they are at variance, are to* be applied. 
Such customs lelate to a variety of sub- 
jects, as for instances, to widows, adop- 
tions, and the descent of lands and in- 
terests in lands ; they are to be found 
principally amongst Ihe agricultural 
classes, but they are also to be found 
amongst classes which are not agricul- 
tural. It has been found by each of the 
Courts below that the Dhusars are not 
an agricultural class, although many of 
them are owners of land. 

The Trial Judge, in a very carefully 
considered judgment, came to the con- 
clusion that ‘‘ Jainarayan’s adoption was 
not valid, as he w"as an orphan at the 
time of his adoption.” There was evi- 
dence before him upon wdiich he might 
have found that there was a custom 
amongst the Dhusars according to which 
an orphan might be validly adopted,, but 
he did not consider it strong or satisfac- 
tory. Three cases in which it was alleg- 
ed that orphans had been previously 
adopted w^ere mentioned by witnesses ; in 
one of those cases, that of Kamchandra, 
the evidence that an orphan had been 
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publicly adopted was, their Lordships 
consider, convincing. In the other two 
cases, tlinse of Harnarayan, otherwise 
JJarayun Las, and Jwalaprashad, there 
was evideiuie that an orphan had .been 
adopted, although the Trial Judge did not 
consider it satisfactory, in one caswi — 
because it appeared to be evidence of re- 
pute, and in the other case — because it 
did not appear that the witness had been 
present at the adoption. The evidence to 
which the Trial Judge referred had been 
taken on commission and not before him. 
Jt appears from his judgment that the 
Trial Judge in considering the evidence 
of witnesses as to adoption of oi phans by 
].)husars did not overlook the fact that 
such adoptions must have been few and of 
rare occurrence. In coming to the con- 
clusion that Jainafayan's adaption was in- 
valid. the Trial Judge was obviously much 
influenced by the fact that the “ Code of 
Tribal C’ustom of the Gurgaon District" 
did not expressly say anything about the 
adoption of an orphan. The “ Code of 
Tribal Custom of the Gurgaon District," 
to which the Trial Judge referred, was a 
recoid of the customs of the Gurgaon 
District, which was prepared at various 
dates in 1878 and 1879 by Mr. Wilson, 
who was the Assistant Settlement Officer 
in the revision of the settlement of the 
Dist;rict . of Gurgaon : it was prepared 
from the answers of the village headniou 
of each of the piincipal land-owning tribes 
of the District to a series of questions put 
to them with the approval of the Punjab 
Government. Some of those answers 
show that the Dhusars had by their cus- 
touis materiallv departed from the rules 
of the Mitakshara, as recognised by the 
School of Benares, but no question was 
expressly directed to the adoption of an 
orphan, ^ 

That the adoption .of Jainarayan was 
considered to have been a valid adoption 


at the time, and for years afterwards, by 
everyone concerned, the Trial Judge 
found. In his judgment he said : “ Under 
the same impression (i.c., that the family 
was * governed by special customs), the 
right of Jaidevi Bai to adopt a son for her 
husband was not disputed, and the status 
of Jainarayan as an adopted son of liain- 
bilas, and as being capable of owning the 
share and interest of his adoptive father 
in the family estate, was as a matter of 
course recognised. None thought other- 
wise. There was no occasion for dis- 
pute — all concerned thought that what 
was done was perfectly valid. None had 
any idea that they were governed by the 
ordinary Hindu law, and that under the 
law by which they were governed, Jai- 
narayan’s adoption by Jaidevi Bai was 
invalid and bad no legal existence. 
Several circumstances must have sup- 
ported them in .this their impression, 
which he, however, considered as mis- 
taken. There was not that strictness in 
the observance of the conditions of an 
adoption, recognised by Hindu law, in 
their caste. The customs of the Punjab 
were being observed by them, and the 
landed property owned hy them in that 
province was being dealt with accordingly, 
80 everybody accepted the right of Jaidevi 
Bai to adopt, and the status of Jainarayan 
as her adopted son.” 

As the Trial Judge had come to the cx>n- 
clusion that the adoption was invalid he 
made a decree in favour of the Plaintiffs 
for possession of the lands claimed, ex- 
cept some tenancy lands, to which he held 
that the Plaintiffs had no title. Prom 
that decree Jainarayan appealed to the 
Court of the Judicial Commissioner, and 
the Plaintiffs filed cross-objections as to 
the tenancy lands. 

The learned Judges of the Judicial 
Commissioner’s Court, who heard the ap- 
peal, considered that if the Trial Judge 
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had been of opinion that the Revaj-i-am 
applied to Dhusars, who are not an agri- 
cultural class, he would have held that 
the adoption of Jainarayan was valid, and 
they pointed out that some of the special 
customs relating to adoption set out in 
the Revaj-i-am are specifically stated to 
apply to Dhusars, and establish the pro- 
position that Dhusars are governed in 
matters of adoption not by the orthodox 
Hindu law but by customary law. They 
came to the conclusion that under the 
Punjab customary law there is no reli- 
gious significance attached to the appoint- 
ment of an heir, and that there is nothing 
in the customary law applicable to 
Dhusars which precludes the adoption of 
an orphan, and as to the oral evidence as 
to orphans having been adopted by 
Dhusars, they said : “ We agree with the 
District Judge’s remarks in paragraph 23 
of his judgment, to this extent, that if the 
oral evidence were the only evidence to 
prove a custom of adopting orphans, it 
would not be sufficient to prove such a 
custom if the parties Ivere orthodox 
Hindus. The instances given of adoption 
of orphans do, however, support the view 
that the adoption of an orphan is* not 
considered contrary to proper usage, and 
the adoption of at least one orphan 
besides Jainarayan, namely, Ramchapdra, 
is satisfactorily proved. It is hardly 
possible to suppose that even one instance 
would be possible if the Dhusars consider 
themselves governed by the Mitakshara 
law as to adoption.*’ 

The learned Judges of the Judicial 
Commissioner’s Court found that the 
adoption of Jainarayan was valid, and by 
their decree allowed the appeal and dis- 
missed the suit. Prom that decree this 
appeal has been brought. 

Their Lordships are satisfied that the 
parties to this suit are governed, not by 
the Mitaksbkra as recognised by the 


School of Benares, but are governed by 
the customary law of the Dhusars of the 
District of Gurgoon. They have further 
come to the conclusion that it is consist- 
ent with that customary law that the 
adoption of orphans by Dhusars is valid. 
They have come to that conclusion for 
the following reasons. Adoptions which 
would be invalid if not permitted by that 
customary law are by that customary law 
permitted, as for example, a brother can 
be adopted, a daughter’s son can be 
adopted, there is no limit as to the age 
of the person who may be adopted, a 
married man who has had children may 
be adopted, and a guardian may give a 
boy in adoption. Besides the case of 
Jainarayan there is clear evidence of one 
who had been present at tho^ adoption, 
that another orphan, Ramcbandra, had 
been adopted, and there is evidence that 
Harnarayan and J walaprashad, who were 
orphans, had l)een adopted. Jainara- 
yan’s adoption took places openly in the * 
presence of Dhusars at Kutubpiir, and of 
many others who had been assembled 
there for the purpose of Jainarayan being 
adopted. There was no concealment. 
Everyone knew that he was an orphan. 
For years after that adoption everyone 
treated Jainarayan as a lawfully adopted 
son, and no one suggested that he had 
not been validly adopted. Kedarnath, 
who was the person who was most in- 
terested to dispute the adoption, acknow- 
ledged that the adoption was valid, and 
admitted Jainarayan, as a validly adopted 
son to Rambilas, to the share in the 
family property which a naturally born 
son of Rambilas, if there had been one, 
would have enjoyed. Their Tjordships 
can come to no other conclusion than that 
Jainarayan was validly adopted. 

Their Lordships will Ifumbly advise His 
Majesty that this appeal should be dis- 
missed with costs. 
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Solicitor ; Mr. Edward Dalgado for the 
Appellants. 

Solicitors : Messrs. T. L. Wilson de (Jo. 
for the Respondents. 

R. M. P. 


lOlVIL APPELLATE JURISDICTION.] 
Appeal prom Appellate Deorbe 
No. 2450 OF 1919. 

Ghattebjba, J. Jogbndba Nath 
Pearson, J. Mdkhbbjbe, Plaintiff, 

1922, Appellant, 


Heard, 11 and «. 

12, January. | Bajemdra Nath Bhat- 
Jndgment, taoherjee. Defendant, 

17, January. Respondent 

Adverse potaetsim—Quetiion of mined fact and 
law ^ActB neccBsary to constitute adverse possession 
of one eo^oime/t against another ’^Ouster ^ pi*oof of 
~^Prineiple^ if applies to co-owners^ not members of 
a family. 


The question of adverse possessiou is a 
mired question of fact and law. The 
facts found b\f the Judge must be accept- 
ed but the conclusion drawn from them, 
namely, whether the possession was ad- 
verse or not. is a question of law. 


Lachameswar Singh v, ManowarHos- 
SBiN (1), Ram Gopal v. Shamskhaton 

(2), Chintamoni Pramanik v, Hriday 
Nath Ramila (3) and Balaram Guria v, 
Syama Gharan Mandal (4) approved. 

To prove dispossession of one co-sharer 
by another, it must be shewn that there 
was exclusion or ouster to the knowledge 
of the former and thi^ principle is appli- 
cable to all cases of eo-owners and is not 
confined to cases where the co-owners 
were persons who at one time had formed 
members of a family. 

(1) L. R. 19 1. A. 48: 8. c. I. L. B. 10 Cal. 

253 (1891). 

(2) L. B. 19. 1. A. 228 : 8. c. 1. L. B. 20 Cal. 

93 (1R92)« 

(3) 29 0. L. J. 241 (1913). 

(4) 24 0. W. N. 1057 : 8. o. 33 0. L. J. 344 

( 1020 ). 


The possession of one co-owner is the 
possession of all for the purpose of limi- 
tation. 

^There can be no dispossession by one 
joint tenant in the absence of an assertion 
of a hostile title by him to the knowledge 
of the other joint tenants sought to be 
excluded from the joint tenancy and if no 
notice is given to the co-sharcr of the 
denial of his rights the occupant must 
make his possession so visibly hostile and 
notorious and so apparently exclusive and 
adverse as to justify the inference of 
knowledge on £he part of the co-owner 
sought to be ousted and of laches if he 
fails to discover and assert his rights. 

J'VGannath Marwari V, Chandni Bibi 
(13) and Joy Naratn Sen v. Srik.ant.a 
Ray (14) approved. 

This was an appeal preferred on the 
16th Novemlier 1919 against a decree of 
Bahu Bejoy Gopal GhaUerjee, Subordi- 
nate Jiid^^e of flow rah, dated the 19th 
September 1919, reversiri^j a decree of 
Babn Nripendra Nath Giiha, Munsif of 
Howrah, dated the 30th April 1918. 

The facts of the case will appear from 
the^judgment. 

Babus liupendra K. Mitra and Mritun- 
joy Chatterjee for the Appellant. 

Dr. D. N. Mitter and Babu Hnrndhan 
Chatterjee for the Respondent. 

The Ji’DGMENT OF THE CouRT was as 
follows ; — 

This appeal arises out of a suit for partis 
tion of a house described as the sadarbari 
wdiich originally belonged to one Haridhan 
and his co-sharer. 

The Plaintiff purcliased the 4 annas 
shaie which belonged to Haridhan on the 
26th April 1916, the Defendant having 
purchased the remaining shares so far 
back as 19th November 1901 fi'om the 
(I3> 26 C, W. N. 65 nu2n. ' 
il4; 26 0. W N. 206(1921). 
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other co-sharerB. After his purchase, the 
Defendant blocked up the sadar door of 
the sadarbari. 

The Plaintiff brought the suit for parti- 
tion in 1917, and the Defendant pleaded 
that the claim was barred by limitation 
by reason of adverse possession on liis 
part for 12 years. 

The Court of first instance was of opi- 
nion that the possession of the Defendant 
was not adverse to Haridhan and that 
the claim of the Plaintiff therefore was not 
barred by limitation. 

On appeal, the learned Subordinate 
Judge held that the jiossession ivas ad- 
veise and that his claim was. barred by 
limitation. 

The Plaintiff has appealed to this 
Court. 

It is contended that tlie facta found do 
not amount to an ouster by a co-sharer. 

On behalf of the Bespondent, it is con- 
tended that the question of adverse pos- 
session is a question of fact and that the 
finding of tlie Ijower Appellate Court on 
the point cannot be considered by this 
C'Oiirt in second appeal. 

The question of adverse possession, 
however, is a mixed question of fact and 
law. The facts found by the Judge must 
of course be accepted, but the conclusion 
drawn from them, namely, whether the 
possession was adverse or not, is a ques- 
tion of law and can be considered by this 
Cocurt [see tlie cases of Lachameswar 
Singh v. Manowar Ho^sein (1), Ram 
Gopal V. ShamsJchaton (2), Ghintamord 
Pramanik v. Hriday Nath Ramila (3) and 
Bataram .Guria v. Syama Charan Mandal 
(4)]. 

(1) L. B. 19 I. A. 48: 8. c. I. L. B. 10 OaK 

268 (262) (1891). 

(2) L. B. 19 I. A. 228 : 8. c. I. L. B. 20 Oal. 

98 (99) (1892). 

(8) 29 O, L. J. 241 (246) (10181. 

(4) 24:0. W#N. 1067 : 8. c. 88 0. L, J. 844 

(848) (192U). 


With regard to the question of limita- 
tion, the learned Subordinate Judge, as 
stated above, found that the Defendant 
was in adverse possession since he blocked 
the entrance to the sadarbari- There is 
no doubt that Haridhan was a eo-sharer 
and in order to prove dispossession of one 
co-sharer by another, it must be shown 
that there w^as exclusion or ouster to 
the knowledge of the former. 

It is contended bv the learned Pleader 
for the Respondent that the principle 
cannot apply to a stranger who is not a 
member of the family and we are referred 
to tlie case of Ram Lakhi v. Dtirga Charan 
Sen (5). 

The question there was whether a per- 
son who bad purchased a property from a 
member .of a joint Hindu family* w^as en- 
titled to the benefit of Art.. 127 of the 
Limitation Act, and it was answered in 
the negative. One of the Judges, Garth, 
C. J., held that Art. 136 would apply to 
the case, while the other Judge, Ghose, 
J., held that Art. 141 was the article ap- 
plicable. 

The question of adverse possession as 
between co-sharers however does not ap- 
pear to have been considered in that case.’ 

We have also been referred to the case 
of Varada Pillai v. J eerarathnantmal (6), 
where the Judicial Committee, referring to 
the rule tliat the possession of one of 
several joint tenants or tenants in common 
is not adverse to the others so as to pre- 
vent the statutes of limitation from affect- 
ing them, observed: “Whether the rule 
is applicable to sharers in an unpartition- 
ed agricultural village in India not holding 
their shares as members of a joint family, 
it is unnecessary for the purpose of the 
present case to decide.” There is no ex- 
pression of opinion by their Lordships 

(6) I. L. B. 11 Cal. 680 (1885). 

(6) L. B. 46 I. A. 285 : 8. c. I. Ii. B. 48 Mad. 

244 i 24 C. W. N. 846 (1919). 
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that the principle was not applicable and 
when their Lordships expressly stated 
that it was unnecessary for the purpose 
of that case to decide the question, it can- 
not be contended that the principle is in- 
applicable. 

It is true that in the case of Corea v. 
Appuhamy (7) and in some other eases, 
the question arose as between persons who 
had at one time formed members of a 
family. But the principle is not confined 
to such cases only. The principle does 
not depend upon whether the parties are 
members of a joint family but rest upon 
the ground that they are co-owners, and 
is applicable to all cases of co-owners. In 
the case of Balaram Guria v. Syama 
Gharan Mandat (4), both the Plaintiff and 
the Defendants were strangers who pur- 
chased from the members of a joint family 
and the Plaintiff’s vendor was not in pos- 
session for 50 years. The principle is 
that the possession of one co-owner is the 
possession of all for the purpose of limita- 
tion. No doubt the sole possession of one 
co-owner for a very long period may, 
having regard to other circumstances, 
show’ exclusion or ouster . The Judicial 
Committee in the case of Varada Pillai v. 
J eevarathnammal (6) observed. — The 
limits of the rule were defined in Culby 
V. Taylerson (8) as follows: — “Generally 
sjpeaking, one tenant in common cannot 
maintain an ejectment against another 
tenant because the possession of one ten- 
ant in common is the possession of the 
other, and to enable the party complain- 
ing to maintain an ejectment, there must 
be an ouster of the party complain- 
ing ; but where the claimant, tenant in 

(4) 34 C. W. N. 1067 ; 8. C.33 0. L. J. 344 
(1020). 

(6) L. B. 4‘S 1. Av m, 292-203 : 8. C. I. L. B. 

43 Mad. 244 ; 24 C. W. N. 

(7) (1912 1 App. Cns. 280. 

I8i 11 A. A £. 1008 (1840.. 


Nath Bhattaohehjeb. 

common, hae not been in the participation 
of rents and profits for a considerable 
length of time and other circumstances 
CQncur, the Judge will direct the jury to 
take into consideration whether they will 
presume that there has been an ouster.” 

The question was also considered in 
Fisher and Taylor v. Prosser (9), Banda- 
charija v. Srinivasvacharya (10) and 
Gangadhar v. Parashram (11 ) and in our 
Court, the circumstances which should be 
taken into consideration were pointed out 
in the case of Ayenenussa Bibi v. Hheik 
Isuf (hi). See also Jaganiiath Marwari 
V. Ohandni Bibi (13). 

It is contended on behalf of the Bespon- 
dent that, having regard to the length of 
time which has elapsed since the Defend- 
ant blocked up the entrance to the sadar- 
bari and to the notoriety attending on 
•the- closing of the door to the entrance, 
the Court below was justified in coming 
to the conclusion that the possession of the 
Defendant was adverse. But the learned 
Subordinate Judge has not considered the 
question whether Haridhan had direct 
knowledge of the blocking of the sadar 
dqpr or that there were circumstances, 
from which one could impute knowledge 
to him. 

There can be no dispossession by one 
joifit tenant in the absence of an assertion 
of a hostile title by him to the knowledge 
of the other joint tenants sought to be 
excluded from the joint tenancy : and if 
no notice is given to the co-sharer of the 
denial of his right the occupant must make 
his possession so visibly hostile and noto- 
rious and so apjiarently exclusive and ad- 
verse a« to justify the inference of know- 
ledge on the part of the co-owner sought 

roi (t>r74] 1 Cowper 217 (2l9-2a0|. 

(U)' 5 Bom. L. R. 743 (1903). 

(11) 1 L. K. 29 Bom. 300 (1906). 

(12) IS 0. W. N. 849 at p.*862 (1913). 

(13) 26 C. W. N. 66 (1921). 
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to be ousted and of laches if he fails to 
discover and assert his rights : See Jagan- 
7 iath Marwari v. Chandni Bibi (13) and 
Joy Narain Sen v. Srikanta Kay (14), 
where the question is fully disciis^ed. 

The learned Pleader for the Respon- 
dent lays much stress upon the fact that 
the Defendant blocked the entrance in 
1901 and that the suit was not brought 
until 1917. But Haridlian was a minor 
for a greater part of this period and did 
not attain majority until 1911. It is also 
found that he did not go to Andiil where 
the property is situated ever since the De- 
fendant purchased the property. 

We think that the (^ourt must consider 
whether, liavirig regard to all the circum- 
stances, knowledge of Jlaridhan of the 
exclusion can be inferred. 

The case Jiiust accordingly go l)ac*k to 
the lower .‘\))))ellate Court in order that the 
question may be considered and the case 
disposed of according to law. It will be 
in the discretion of that C'ourt to take 
further eNidence on the question of know- 
ledge. 

Cost to abide the result. 

H. D. C. 


[CIVIL APPELLATE JURISDICTION.] 
Appeal from Order 
No. 24 OF 1918. , 

Chatterjea, J. SuBENDRA Nath Ghat- 
Guhjng, J. TERJi and anr., 

1920, Defendants, Appellants, 

Heard, v. 

13, August jSAROJBANDHU BhUTTA- ^ 
Judgment, OHABJI and ors., 

18, August J Plaintiffs, Respondents. 
Construction of Will^^One pa/rt of the Will pur* 
porting to give an absolute estate and another part 
imposing restrictions on the powers of edimation 
and mode of enjogmentf whether passes an ahsoLute 
or a limited estate-^Suocession Act (X of 1865), 

. fldL26C. W. N. B5 (1021). 

(14) 26 C. W. N. 206 (1021). 


Nath Bhattachkbjbb. 

sec. 1S5, apfAtctAHitp of— Central idea <tnd isolated 
e.vpression8 in a Will, which to prevail. 

In a Will the testator provided that 
after his death his daughter would he 
malik vented witJf the power to trUnsfer 
by .sale and gift the entire properties and 
would enjoy aitd hold possession of the 
same down to her S07i, son*s son and so 
on: The Will yext provided that the 
daughter should live in the testator* s 
ancestral bhita, ayid perform the pujas 
inaugurated by him, otherwise she would 
not be entitled to hold possession or trans- 
fer any portion of the property. The 
Will also provided that she would be en- 
titled io transfer the property only if it 
was unavoidably necessary for the educa- 
tion of her son or if they fell into great 
calamity. In a suit for possession by the 
sons of the daughter, the Court of first in- 
sianee held that the Will conferred an ab- 
solute estale on the Plaintiffs' niolher^ who 
having left a maiden daughter still living, 
the Plaintiffs had no title to the property. 
On appeal the Lower Appellate Court held 
that the guestions raised should be decid* 
ed after taking evidence and remanded the 
case for trial upon the merits : 

Held — That the words in the earlier 
pari of the Will, without anything to 
qualify them, would no doubt create an 
absolute estate aiid there was power of 
alienation expressly given, Therj^ is no 
doubt that if an estate conferred by Will 
is held to be absolute, the conditions as 
to the 7node of its enjoyment are void. 
But considering all the terms of the Will 
it is clear that the provisions made in the 
earlier part of the Will are qualified by the 
provisions made in the other parts of it. 
Three things appear to have been upper- 
most in the mind of the testator : that his 
daughter and her sons, etc,, should reside 
in his bhita, that power of alienation 
should be given only for 'meeting the edu- 
cation expenses of her son or in case of 
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(jreat mlaniity, and that she should hold 
the properties subject to performance of 
the piijas. Taking into consideration 
the central ideas of the Will, instead of 
isolated expressions , it is clear that the 
Will did not give an absolute estate to 
Plaintiffs’ mother. 

LaIjA Kam Jkwan Eam v. Dal Koer (1 >, 
Amarkndra Nath ®,. Suradhani (‘2), 
JiTENDRA Kumar v. Nrittya Gopal (3), 
TKfinjRARi Pal v. Jagattarini (4) and 
other cases discussed and distinguished. 

ShIB LakHAN V. SRIMATI TARAN(iINI (5), 
Kandxrpa Nath r. Jogbndra Nath (G), 
Kara Kpmari v. Mohini (7) and Hadha 
Prasad Mullik v. Eanekmani Dassi (B) 
discussed and followed. 

This was an appeal preferred on the 
tth .laniiaiy ,1918 against an order of 
the Buhordinate Judge of Xillali Burdwaii 
fEabu Nugendra' Natli (Ihosh), dated the 
lOtli October 1917, reversing an order of 
the Munsif of Katwa (Balm Lai Beharv 
Clnltterji), dated the 9tli September 1910. 

The facts will fully a[ipcar from the 
judgment. 

Babus Pyari Mohan Chatterjee and 
Krishna Lai Bancrjce. for the Appellants. 

Bobu Bijan Kumar Mukerjee for the 
Eespondeuts. 

« 

The Judgment oe tjik Court was as 
follows.: — 

This appeal arises out of a suit to re- 
cover possession of the property in dis- 
p\itc. The Plaintitt's alleged that certain 
persons (who may be described as the 

(1) 1. L. R. 24 Cal. 406 (1897). 

12< 14 C, W. N. 458 (1909). 

CD 18 0. W N. 140 f 1912V 

(1) L. B. 40 T. A. 37 : s. c. J. L. B. 40 Cal. 
27-ti 17 0. W. N. 146 IX012\ 

(5) 8 C. L. J. 20 (1908). 

i6) 12 C. L. J. 391 (1910). 

(7) 12 0. W. N. 412*(1908>. 

(8) I. L. B. 86 Cal. 896 : s. c. 12 Oi W; N. 729 
(P. 0.) (1908). 


DIIU Bhuttaoharji. 

Maridals) mortgaged the property in suit 
to their maternal grand-father Siirjyakanta 
lihnttacharji, that Siirjyakanta executed 
a Will in favour of his daughter Gopendra- 
hala (the mother of the Plaintiffs), that 
after the death of Siirjyakanta the Man- 
dais executed a mortgage histhandi in 
favour of (Topendrabala , and that on her 
death, the Plaintiffs having succeeded to 
the estate of their maternal grand-father as 
heirs, brought a suit upon the mortgage 
and in execution of the decree obtained 
upon it, purchased the property and ob- 
tained symbolical possession, but that 
flic Defendants weie withholding posses- 
sion from ilie Plaintiffs. Some of the De- 
fendants ai’e tlic mortgagees or their 
heirs, and the others arc purchasers of j^ior- 
tions of the juoperty. The main points 
in dispute in the suit were first whether 
the T^laint ills’ mother Gopendrabala ob- 
tained an absolute* oi* a limited estate 
under the Will, for it she got an absolute 
estate the J^laintiffs Mould not be heirs, 
as she left a maiden daugJiter Mdio is still 
living; aiid secondly whetlier the decree 
and proceedings held thereunder are 
valid. 

The Court of first instance did iiot 
take any evidence in the case, but lield 
that the Will conferred an absolute estate 
upon thc^ Plaintiffs* mother, that she left 
a maiden daughter w'lio is still living, and 
that the Plaintiffs therefore had no title 
to the property, and accordingly dismissed 
the suit. On appeal the learned Subordi- 
nate Judge held that the questions raised 
in the case should be decided after taking 
evidence and reiiianded the case for trial' 
upon the merits. The Defendants have 
appealed to this Court. 

It is contended that the question whe- 
ther the Plaintiffs’ mother got an absolute, 
or a limited estate should be determined 
upon a construction of the Will only and 
that under the Will, she took an absolute 
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estate; secondly, that in any case the 
Lower Appellate Court ought not to have 
remanded the case for trial, but should 
have proceeded under Or. 41, r. 26 of the 
Civil Procedure Code. 

The first point for consideration there- 
fore is what was the nalure of the estate 
conferred upon the Plaintiffs’ mother bv 
the Will. 

The Will states that the testator had 
become old and was suffering from 
diabetes, and for that reason rules should 
be framed regarding his properties. 
Then it states '‘I then^fore make these 
provisions l)y this Will that you are my 
only daughter, there is no other nearer 
heir of mine than you. Afler my death, 
being inalih, vested with the powder to 
transter, by sale and gift, the entire pro- 
perties moveable and immoveable speci- 
fied in fichs. T and Tl J)f^low, you will en- 
joy and hold possession of the same in 
great "felicity down to your son, son’s son 
and so on in succession and act in ihe 
following manner.” Three provisions arc 
made in several paragraphs which run 
as follows : — 

‘ ‘ Living and residing in my honoestead 
dwelling house (ancestral dwelling-house) 
in the village of Mowgachi, you will in- 
herit (become uttaradhikari) the rent- 
paying and rent-free properties, moveable 
and immoveable, described in Schedules 
1 and 2 which T at present possess and 
which will be acquired ii]) to the time 
before ray death, and the monies that are 
invested in money-lending business, and 
the cash money and the ornaments in 
stock, and the paddy and the metallic 
utensils, etc., all the properties left by me, 
down to your heirs in succession ; you will, 
living and residing on my ancestral bhita 
in the village Mowgachi and by lighting 
lamp on the bhita ^ you will live and reside 
on my bhita down to your son, son’s son 
and heirs in succession and hold posses- 


sion of all the properties left by me. If 
there be any male child born of your 
wnmb, and if your husband (my son-in- 
law) Srijukta Haripada Bbattacherjee or 
you Be totally incapable of bearing the 
expenses of his education, then you will 
bo competent to sell the entire or a portion 
of . my properties and meet the expenses 
of his education,* and also if you fall 
into great calamity you will be competent 
to sell these properties. On any other 
grounds except this or if you do not live 
and reside in my ancestral dwelling-house, 
you will not be competent to transfer by 
sale or gift in any way any of my pro- 
perties mentioned in this Wilf ; if you do 
so, the same will not be valid. 

Tt is iny sole and principal object and 
my utmost desire that the autumnal 
Diirga, Shyama and Jagadhattri Pujas 
inaugui'atod by me, shall be continued 
for over, in tlie same manner, from gene- 
ration to general ion. For this reason, I 
enjoin by this Will that after my death 
being entitled to all the properties left by 
me, you will continue to perform the said 
Durga, Sliyama and »7agadhattri Pujas 
uninterruptedly, continually and uniform- 
ly down to your heirs and representatives 
in succession at an expense of Rs. 75 per 
annum. If for any speciaf reason the 
same becoiru's impossible, then the three 
piijas must be performed uninterruptedly 
foi* at least 20 yeajs after mv death. If 
you fail to do the same, you will not be 
competent to hold possession of any of my 
properties, moveable and immoveable, 
left by me and if by living and residing in 
my ancestral dwelling-house, you do not 
perform the pujas, etc., both you and your 
husband Sri jut Haripada Bbattacherjee 
would be sinners and thrown into hell for 
not obeying the orders of superior 
(father). If you do not perform the 
pujas, the principal gentlemen of the 
village such as Batn N'risingha fGlhose, 
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Upendra Narain Ghose, Jadab Chaud^ft 
Pattack, Kedar Nath Gangopadhay, Sasi 
Bhusan Pal, Gopal Chandra Khan, Surja 
Kanta Dey, Kali Bbanjan Shaha, Pro- 
Bonna Kumar Baba and others shall have 
power to urge you in the act.” In the 
3rd and 4th paragraphs, the testator pro- 
vides that certain persons are to be main- 
tained as members of ’the family, and in 
case ol disagreement they are to be accom- 
modated each separately in a room, and a 
fixed amount of maintenance provided for 
them. The other provisions of the Will 
are not material for this case. 

A large number of cases have been cited 
before us bearing upon the question whe- 
th('r the words malik and ” putra poutradi 
krame ” confer an absolute est.ate. It is 
unnecessarv«to deal with them, because 
the, meaning of these expressions is now 
wefl-settled. 

The Will before us states that not only 
is the daughter to be ” malik ” but “ will 
be vested with power to transfer by sale 
and gift ” and will ” enjoy and hold pos- 
session, in great felicity down to son and 
son’s son and so on in succession.” 
These words without anything to qualify 
them would no doubt create an estate of 
inheritance, and there is power of aliena- 
tion expressly given. It is accordingly 
contended that the provisions in the sub- 
sequent part of the Will merely lay down 
the mode of enjoyment of the property, 
that those conditions may be disi'egarded 
having regard to the provisions of sec, 
126 of the Succession Act, and that they 
do not qualify the absolute estate con- 
ferred In the earlier parts of the Will. 

There is no doubt that if once an estate 
, confeired by Will is held to be absolute, 
the conditions as to the mode of its enjoy- 
ment are void. Bjut we have to look to 
all. the terms of the Will and find whether 
an absolute or a limited estate was con- 
ferred. We have therefore to see whe- 


ther the provisions made in the first part 
of the Will are qualified by the provisions 
made in the other parts of it. Now, three 
things appear to have been uppermost in 
the mind of the testator — the first is that 
his daughter and ” her son, son’s son and 
so on in succession ” shall reside in the 
ancestral bhita in village Mowgachi and 
by “lighting lamp on the bhita'* (an 
idea entertained by orthodox Hindus) 
hold possession of all the properties, and 
it is expressly stated that if the daughter 
do('s not reside in the ancestral dwelling- 
house, she will not be competent to trans- 
fer by sale or gift or in any other way any 
of the properties mentioned in the Will. 
The intention of the testator therefore was 
that the daughter and her heirs should re- 
side in the ancestral dwelling-house and 
“light lamp on the bhita.*' If however 
an absolute estate was intended to be con- 
ferred she might sell away the properties 
and go to reside in her husband’s house, 
which would defeat the intention of the 
testator. There ^ appears to be special 
reason for the testator’s making such a 
provision. Ordinarily the daughter would 
reside^ with her husband in the latter’s 
house, and it was probably because the 
testator apprehended that she might go to 
live at her husband’s house that he made 
the pr6vision that she would not be com- 
petent to transfer by sale or gift or in any 
other way, any of the properties, and that 
if she did, it would not be valid. 

The second is the education of the sons 
who might be born to her. In the same 
paragraph the testator says that if she or 
her husband be totally unable to bear the 
expenses of education of any sons who may 
bo born to her, in that case or in case of 
great calamity she would be competent to 
sell the whole or a portion of the properties 
and meet the expenses of their educa- 
tion, and concludes by saying “on any 
other ground except this and if you do not 
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live and reside in my ancestral dwelling- 
house you will not be competent to trans- 
fer by sale or gift or in any other way any 
of my properties mentioned in the Will. 
If you do so the sale will not he valid*.” 
The power of alienation therefore is given 
to her only in certain events, viz,, for 
meeting the education expenses of ^^cr 
sons, or in case of ” great calamity,” and 
she would have no power of alienation at 
all if she did not reside in the bhita. 

The third is the performance of the 
pujas^ 

In the second paragraph, it is staled 
that the testator’s ” sole and principal ob- 
ject ” and his “utmost desire was that 
the autumnal Durga, Shyama and Jaga- 
dhattri Fujas inaugurated by him should 
be continued for ever in the same man- 
ner from generation to generation,” and 
he enjoined that after his death the 
daughter being entitled ‘to all the pro- 
perties left by him will continue to per- 
form the said pujas “ uninteiTuptedly, 
continually and uniformly” down to her 
heirs and representatives ih succession at 
an expense of Rs. 75 per annum, and if 
for any special reasons the same become 
impossible, then the pujas must be \)er- 
formed uninterruptedly for at least ‘20 
years after his death. These pujas had 
been inaugurated by the testator hiipself, 
and it was of paramount importance to 
him that the pujas should be celebrated 
by the daughter and her heirs in succes- 
sion for ever, at any rate for a period of 
20 years. Now if she was to get an 
absolute estate, she might sell away the 
properties and go to reside in her htis- 
band’s house. In that case, what would 
become of these pujas which the testator 
says were to be celebrated by her and her 
heirs in succession for ever, at any rate for 
20 years? The intention of the testator is 
very clearly expressed, “it is my sole and 
principal Abject and my utmost desire ’* 


that the pujas should be performed, and 
if B^e failed to do the same, she “will 
not be competent to hold possession of any 
of my properties, moveable and im- 
moveable.” We think that the intention 
is clear and clearly expressed in the Will. 
It is not a mere moral injunction, though 
such an injunction is given in the lines 
which follow : — If living and residing in 
my ancestral dwelling-house you do not 
perform the pujas, etc., both you and your 
husband Srijut Haripada Bhattacherjee 
would be sinners and thrown into hell for 
not obeying the orders of superior (father). 
If you do not perform the pujas, the 
principal gentlemen of the village (naming 
them) shall have power to urge you in the 
act.” 

It may be said that the pujas could not 
be performed for ever or even fol* 20 years, 
if the entire properties were, sold away to 
meet the education expenses of the sons 
who might be born to her. But the provi- 
sion with respect to the same was that she , 
would be competent to sell a portion or 
the whole of the properties in case she 
and her husband were to become wholly 
unable to meet the education expenses. 
No grandson had been born up to that 
time. The testator evidently thought 
that the son-in-law would be able to meet 
the education expenses, as Ithe words 
“if Haripada be totally incapable ” ^ 
would indicate, and although he gave 
power to the daughter to alienate in the 
latter case, the testator probably thought 
it was a very remote contingency for 
which he was providing. The provision 
for celebrating the pujas for ever shows 
that the testator did not contemplate the 
alienation of his entire property as a 
probable contingency, at any rate within 
20 years. 

Later on, it is stated *in the Will “ C4oJ 
forbid, if after my death you die without 
leaving any issue .and your husband in* 

113 
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herits the properties mentioned in this 
Will, he shall have to perform year after 
year the three pujas mentioned in my Will 
and enjoy the profits and hold possession 
of the said properties. If he does not 
perform the pujas, etc., in the manner 
stated in this WUl. h© will not be entitled 
to get anything out of the properties left 
by me." It is coptended that thewaon-in- 
law could inherit the properties only if the 
daughter got an absolute estate, and that 
this provision shows that the testator in- 
tended to confer an absolute estate. But 
the Will apparently was not drawn by a 
lawyer, and the testator might have 
thought that in the absence of any issue 
of the daughter the property would devolve 
by right of inheritance upon her husband. 
It is no doubt difficult to reconcile all the 
provisions of this badly drawn Will, but 
the testator., an old man of 62 years of age, 
did say all that he could, to express his 
intention that the daughter and her heirs 
in succession should reside in the ancestral 
house, educate the sons who might be 
born to her, and perform the pujas, and 
she was not t<3 get any property if she 
failed to comply with the first and third 
provisions though she was given a restric- 
ed power (and full power in certain events) 
of alienation for meeting the education 
expenses of her sons or in case of calamity. 
It may be contended that if that is the 
proper construction of the Will, the 
daughter would not get the estate at all 
in the event of her failing to perform the 
acts enjoined by the testator, as it has 
been found by the Court below (on re- 
mand) that the daughter did not reside in 
the house of the testator after his death 
nor perform the pujas after his death as 
directed by the Will. But the estate 
vested in the daughter on the death of the 
testator before any acts enjoined by the 
testalbr could be performed. Then there 
Wfts no gift over on her failure to perform 


the acts, and, she was the heir-at-law. 
We have relied upon those provisions only 
for ascertaining whether the intention 
was to confer an absolute estate upon her 
6r only a limited estate. 

We do not think we should hold that 
she was given an absolute estate with 
absolute power of alienation merely upon 
what is stated in tlie earlier ))art of the 
Will entirely ignoring the other provi- 
sions of the Will, on the ground that she 
was given an absolute estate and the other 
provisions being repugnant to tlie nature 
of the estate must rejected. The M'ill 
as stated above is badly drawn, but in 
construing it we must give olTcct to all its 
provisions. Taking into consideration all 
the provisions of the W'ill wo think that 
the Will does not give an absolute estate 
to the Plaintiffs’ mother. 

As stated above it is unnecessary to dis- 
cuss the cases* which deal with the effect 
of the wwds “ malik ’’ or “ putra pouiradi 
krame ’’ or similar expressions. In the 
present cas<^ both those expressions have 
been used in the Will, as also the power of 
alienation is expressly given in one part 
of the Will, while the other parts of the 
Will show that she was to have power of 
alienation only in certain events or indi- 
cate that she was not to have an absolute 
estjbte. We will only refer to the cases 
where the Will purports to confer an 
absolutts estate in cme |)ortion of it, while 
otlier clauses indicaie a contrary inten- 
tion. 

In Lola Ham Jewan Ram v. Dal Koer 
(1), it was held that the prohibition to 
alienate did not cut dowm the absolute gift 
conferred in that case and reference was 
mkde to the provisions of sec, 125 of the 
Succession Act. In Amarendra Nath v. 
Suradhani (2), where the testator provid- 
ed that his wddow would be malik like 

(1) I. L. B. 24 Oal. 406 (1897). 

«2) 14 0, W. N. 468 (IflpO)' 
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himself having right to give away, sell, 
etc., and after her death, the pmperty 
would come into the control of his son if 
lie was reformed, it was held that the iil- 
tention of tlie testator was to confer an 
absolute estate, as otherwise the inten- 
tion of the testator might have been com- 
pletely defeated, for w’hatever pojtion of 
I he estate might be left undisposed of by 
his widow would have passed by inherit- 
ance to tlie son, to meet which contingency 
it was provided that if any portion of the 
estate was left intact by the widow at the 
lime of her death it was not to go to liis 
son except on the event of a complete 
reformation of his habits in the interval. 
In Jitcuflfu Kumar v. Nriitya Gopal (3), 
where the Will gave some pro])erties to 
her wile with power of alienation and 
there was no gift over it was held to be an 
absolute gift. In TripurarU Pal v. JatjaU 
tarini (4) the Judicial Committee held 
that there was an absolute gift, as there 
\\'as . no provision for cutting down the 
absolute gift in what followed. 

On the other hand in Shib Lakhan v. 
Sriviati Taramjini (5), where the Will 
provided that the testator’s widow was to 
be maliky with power to sell or make 
gift* according to her wish if for any 
reason it became necessary to do so, it vjas 
held that she did not get an absolute 
estate. There was a clause in the Will 
w hich directed the widow to carry on out 
of the income of the properties the daily 
and periodical worship of the ancestral 
family idols, and there were other provi- 
sions in the Will which strengthened the 
view tliat the estate conferred was not 
absolute, one of them being a clause which 
authorized the widow to have recourse to 
a sale or gift in case of necessity which 

(») 18 0. W.N. 140(1912). 

(4) L. B. 40 I. A. 87 : o. I. L. E. 40 Oal. 

274 1 17 0. W. N. 146 (1912). 

(6) 8 0. L. J. 20 (1908). 


would** be superfluous if the widow was 
already vested with absolute power of dis- 
position. 

In Kandarpa Nath v. Jogeudra Nath 
(bf the learned Judges with reference to 
the w’ords of the preamble of the Will that 
the widow* w-as to “ hold possession like 
the testator'’ which were taken to indi- 
cate that an absolute interest was intend- 
ed to be created in her favour observed : 
“ As pointed out however in the case of 
Shib Lakhan v. Tarangini (5) import- 
ance ought not to be attached to isolated 
expressions, l)ut the Court must look* to 
all the clauses of the Will and give effect 
to all the clauses ignoring none as redun- 
dant or contradictory.” In that case it 
was pointed out that the central jdeas of 
the testator were obviously 'two-fold, first 
that wdiatever properties miglit be left 
upon the death of his mother and his wdfe 
wore to be applied for the establishment 
of a pious institution of a permauerit 
character for commemoration of hfs 
name, and secondly that in no event was 
the estate to be alienated in favour- of the 
reversionary heirs; and that they were in- 
consistent with the theory that the donees 
took an absolute and alienable interest in 
the estate. It was held upon thpse con- 
siderations and upon the other clauses of 
the Will that the donees did not take ai> 
absolute estate. In Hara Kumari v. 
Mohini (7), the Will gave to the widow 
power of alienation by gift or sale of all 
“ the aforesaid moveable and immove- 
able properties ” and directed her to pur- 
chase a house and establish a Mahadeb 
on it and perforin its sheba and service, 
and that on her death his daughter would 
be entitled to w^hatever properties would 
remain after her death. It was held (hat 
giving effect to all the w^ords of the Will 

( 8 ) 12 0. L. J. 391 (1910). 

(6) 8 0. L. 3. 20 (1908). 

(7) 12 0. W. N. 412 (1908). 
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the widow took an estate for life with a 
power of alienation, and to the extent to 
wdiich such power was exercised, the 
daughter similarly took the property. 

In the case of Radha Prasad MtUlik v. 
Raneeniani Dassi (8), the Judicial . Com- 
mittee in holding that according to the 
true construction of the Will the 'inten- 
tion of the testator was to create in 
favour of his daughter an estate for life 
with a remainder over to their sons, relied 
upon the observations made in the case 
of Mahomed Shamsul Huda v. Shewak- 
ram (9) that “ in construing the Will of 
a Hindu it is not improper to take into 
consideration what are known to be the 
ordinary notions and wishes of Hindus 
with respect to the devolution of property. 
It may be assumed that a Hindu generally 
desires that an estate, si>ecially an ances- 
tral estate, shall be retained in his family ; 
and it may be assumed that as a general 
rule at all events women do not take abso- 
lute estates of inheritance which they ate 
enabled to alienate.” 

We have been referred to an unreported 
decision of Hooker jee and Panton, TJ., 
dated the 10th June 1919 in {Sulochana 
V. Jagat Tarini*). There the Will 
(in the** 6lh clause) provided that the 
widow was to be full owner (^am- 
purna malik), and the question w^as 
whether the full proprietary right had 
been cut dowm by the other clauses of the 
Will. The learned Judges held that the 
other clauses did not in any way qualify 
the effect of the 6th clause and referred 
to the observations of Ijord Watson in 
Scale V. Hawlcus (10), “ wre are not at 
liberty to speculate upon wdiat the testator 

(8) 1. L. E. 85 Gal. 896 : 8. c. 12 0. W. N. 729 
CP. o.ynaos), 

(9) L. R 2 I. A. 7 (18741. 

(101 [1892] 2 App. CaB. 342 (344). 

* Reg. App. No. 108 of 1917. Since reported : 30 
G. L. J. R1 a910J> 


may liave intended to do or may have 
thought that he had actually done : we 
cannot give effect to any intention which 
is* not expressed or plainly implied in the 
language of the testator.” 

In the present case the paragraphs 1 
and 2 of the Will clearly express the in- 
tention of the testator. Nothing can be 
clearer than the words “my sole and 
principal object and my utmost desire ” 
used with reference to the provision for 
the pujas, and the provision as to resi- 
dence in the house is also clear, and we 
do not think that the provisions of the 
said paragraphs merely lay down the mode 
of enjoyment of the property so that it 
can be held that the preamble to the Will 
gives an absolute estate, and the provi- 
sions in the 1st and 2nd paragraphs are 
void as being repugnant to the nature of 
the estate granted. The provisions of the 
1st and 2nd paragraphs qualify and 
govern the provisions made in the earlier 
part, and in fact explain them, and as 
staled above, taking all the provisions 
together we think that the Plaintiffs’ 
mother took only a limited estate. The 
Plaintiffs therefore on their mother’s 
death inherited the property. 

There are other questions in the case 
wl^ich have not been tried by the Courts 
below. The case should therefore go 
back to the Court of first instance for trial 
of the remaining issues and disposal of 
the case according to law. 

Cost will abide the result. 

J. N. R. Appeal dismissed, 

Case remanded. 
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fOIVlL APPELLATE JORISDICTION.l 
Appeal prom Appellate Decree 
No. 1982 OF 1919. 

\ Gcbu Pbosanea Bhat- 

, TAOHERJEE, Plaintiff, 
Mookerjbe, J. Appellant,’ 

Panton, J. _ 

Maduoscdan Chao- 
4, Angnst. dhurt. Defendant, 
Respondent 

Landlord and tenant-^ Renewal^ covenant of-- 
DoRara bundbuat, meaning of. 

Where a kabuliyat stated that after the 
expiry of the term of the temucy the 
tenant would take a (dosara 

bundbuBt), and on his failure io take the 
same the landlord would be competent to 
grant settlement thereof to ant/ other ten- 
ant: 

Held -77if//. the covenant was one for 
renewal on the sa}ne terms as the previom 
tenancy, , 

Fjani Mi.a V , Mohammed Eabin ]\Iia (6) 
and Secretary oe State for India v, 
Forbes (7) referred to. 

This was an api^eal* against the decree 
of BaCii Jatindra Chandra Laliiri, officiat- 
ing Subordinate Judge of Zillah Kungpur, 
dated the 29th of July 1919, affirAaing tl)e 
decree of Babu Bam Chandra Banerjee, 
Munsif, 1st Court at B^urigram, dated the 
23rd of April 1918. 

The facts material to this report are as 
follows : — 

Plaintiff brought this suit against the 
Defendant for khas possession of 3| cottas 
of land by ejectment and demolition of 
the structures standing thereon. The 
Defendant, on the 11th May 1908, execut- 
ed a registered kabuliyat in favour of the 
Plaintiff in respect of Ghukani bashabati 
land measuring 3| cottas, at a jama of 
Rfl. 3-8 per annum for a term of 9 years 
to expire on the 13th April 1917. The 

20 C. W. V , 048 (1916)» 

(7) 16 C. Li j. 217 (1912)| 


said kabuliyat, inter alia, stated “ after the 
expiry of the term I shall take a fresh 
settlement 

of the same. If I fail to lake the 
same then you (the landlord) shall be 
competent to grailt settlement thereof to 
any other tenant by bringing the same 
under your khas possession.” 

The Plaintiff brought this suit for eject' 
ment on the 15^h June 1917. The^ de- 
fence inter alia was that the kabuliyat 
contained a renewal clause for 9 years, 
that he offeied to take a fresh settlement 
but the Plaintiff had wrongfully refused 
and that the Defendant was consequently 
entitled to remain on the land for a fur- 
ther term of 9 years and he was not liable 
to ejectment. . The Court of first iuHtance 
dismissed the suit. On appeal by the 
Plaintiff* the learned Subordijiate Judge 
upheld the decision of the* Court of first 
instance and dismissed the appeal. 

Hie following porlion of the judgment 
of the learned Subordinate Judge will be 
found material to this report : — , 

” The covenant in question runs in the 
following terms : — * On the expiration of 
the term, I shall take a fresh settlement 
(^t*r cww By 

accepting the kabuliyat the Plaintiff' must 
be deemed to have agreed to grant such 
a fresh settlement. The document, how- 
ever, does not state anything whatever as 
to what would be the term of the fresh 
lease or the rent payable thereunder. In 
the case reported in Surendra Nath Sen v. 
Dinabandhu Naik (8), it was no doubt 
said that in the absence of such parti- 
culars, the contract for the renewal of the 
lease would be too vague and uncertain 
for a specific performance but that ruling 
appears to have been dissented from in 
the case of Lani Mia v. Mohammed Easin 
Mia (6) in which all the rulings on the 
point were reviewed Thus I find 

(6) 20 C. W. N. 948 <1916). 

(8) 13 0. W. Nr 696 <1908), 
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that the case of Lani Mia v. Mohammed 
Easin Mia (’6) is fully applicable to the 
facts of the picsent suit and the Defend- 
ant must be deemed tq have acquired a 
riirht to obtain a fresh settlement for a 
period of 0 years as stated above. Ad- 
uiittcdlv be lost no time in praying tor a 
renewal which the Plaintiff was not justi- 
fied to refuse. Thus *T find that the 
Plaintiff was not entitled to evict the De- 
fendant before the expiration of the term 
of the renewal.” 

Plaintiff* then preferred this second 
appeal. 

Babu Atul Chandra Gupta for the Ap- 
pellant. — Th«« expression 
really means a second settlement 

which need not be on the same 

terms as the ^irevious one. The expres- 
sion is ainbigiioiis and therefore evidence 
is admissible to ‘shew what is the true 
meaning [see Watrham v. The Attorney- 
General of African Proiectorate (1)], the 
intehtion of the parties may l)o gathered 
from the kabuUyat executed by the 
vendor, of the Defendant in favour of the 
Plaintiff on the 19th April 1903 and an- 
other executed by a previous tenant in 
favour of the Plaintiff on the 5th .Janu- 
ary J901. Tfll that (he ref ore the parties 
intended was that the second settlement 
was not to be on the same terms. 

Babu^Siirendra Chandra Se7t (with him 
Babu Ilcmendra Chandra Sen) for the 
Respondent. — ^The expression 
means ” another settlement on the 
same terms,*' or “ a second settlement on 
the same tervis,"' or in other words * (i 
renewal of the lease upon the same 
terms;*' otherwise, the expression in 
the deed is meaningless, for, if the 
Plaintiff, t.e., the grantor of the lease 
be entitled to dictate his own terms it 
was not necessary to make a provision for 

(1) [1919] ▲. G, 633. 

(9) 20 C. W. N. 948 (1916). 


the second settlement. The meaning of 
the word is free from ambiguity and the 
case comes witliin the principle enunciat- 
ed in Gani Mia v. Mohammed Kasin Mia 
(C) and Secretary of State for India v. 
Forbes (7). There is a clause of “rene- 
wal of lease ” and if the contention of the 
Appellant is correct, he can then destroy 
the effect of the clause by demanding new 
terms. 

Babu Atul Chandra Gupta in reply. 

The JunciMEXT of the (?oijrt \^as as 
folloAvs : — 

This is an appeal bv the Plaintiff* in an 
action in ejectment. The Defendant 
executed n linbuliyat in favour of the 
Plainlifl'on (he Jltli Alay 1908 for a term 
of 9 years to expire on the 13th April 
I9J7. As ihc Defendant did not give up 
the land on the terpiination of the ten- 
ancy the Plaintiff* instituted the present 
suit on the 15th June 1917 after service 
of notice to quit. The Defendant plead- 
ed that the kabuliyyt contained what was 
ill essence a renewal clause for 9 years, 
that he had offered to accept a new ten- 
ancy but fhe Plaintiff had wrongfully re- 
fused and that consequently he was en- 
titled to remain in occupation for a 
further term of 9 years as if a new tenancy 
had been*created in his favour. He also 
urged that the notice served was inade- 
quate. It is plain that no (piestion of 
notice arises, as the suit has been brought 
on the termination of the tenancy ; if ih 
law the tenancy has terminated, the 
Plaintiff is entitled to eject tlie Defendant 
without service of notice to quit. Con- 
sequently the only question for considera- 
tion is \\ hether the provision in the lease 
operated as a renewal clause and entitled 
the Defendant to continue in occupation 
for a second term of 9 years. This ques- 

(6) 20 0. W.N. 948 (1916). 

(7) 18 G. L. J. 217 (1912). 
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tion has been answered against the 
Plaintiff by both the Courts below. On 
the present appeal it has been argued that 
the kabuliyat has been mis-interpreted by 
the Courts below and that in substance 
there was no renewal clause of ‘the scope 
alleged by the defendant. 

The kabuliyat states that after the 
termination of the tenancy the Defendant 
would make a The ("oiirts 

below have taken this to mean a fresh 
settlement on the same terms as the firsf 
settlement. Mr. (Jupta has contended 
that the expression is really 

ambiguous, that it means in essence a 
second settlement and that such settle- 
ment need not be on the same terms as 
the previous settlement but may be a 
different settlement. In support of this 
argument he has invited our attention to 
two kabuliyats\ one executed by the 
vendor of the Defendant in favour of the 
Plaintiff on the 19th A))ril 1903 and an- 
other executed by a previous tenant of the 
disputed land in favour of the Plaintiff on 
the 5th January ]90f. Mr. Gupta has 
contended that as the term is really 

ambiguous, evidence is admissible to 
show its true meaning as use^ in the 
contract under consideration, and in sup- 
port of this contention, he has relied upon 
a decision of the Judicifil Comiaittee in 
Watcham v. The AttoTney-GeneTal of 
African Protectorate (1). Lord Atkinson 
stated in that case the principle that when 
the instrument contains ambiguity, evi- 
dence of user under it may be given in 
order to show the sense in which the ■ 
parties used the language and their inteii- 
tion in executing the instrument, whether 
the ambiguity be patent or latent. We 
need not discuss whether one deed should, 
be construed with reference to another 
unless the two form part .of the same 
transaction. [Bhagwat Buhsh v. Sheo Per- 
il) 11919} A* 0. 683, 


shad (2), Kamaleswari v. Ramhari (3), 
Patiram Banerjee v. Kankinarah Co., Ld. 
(4) and Smith v. Chadwick (5)] ; but, let us. 
assume that evidence is admissible to ex- 
plain the meaning of the term cTt’f^and that 
the two kabuliyats mentioned are for this 
purpose relevant evidence. In each of 
these documents, the term occurs 

twice. In one pkice it is stated that after 
the expiry of the term, the tenant would 
hike from the landlord. In 

another place, it is stated that if the 
tenant failed to take a then 

the landlord would be competent to re- 
enter on the land and realise rent by 
grunting settlement to It has 

been contended that when the term cVPHIi 
is applied to a tenant, it means a new ten- 
ant who need not necessarily hold on flie 
same terms as the previous tenant. This 
may Fe conceded and this may show that 
the term is used in more than One 
sense according to the context. The 
question for consideration before us* is, 
what is the implication of the term 
when used in relation to a second settle- 
ment. Mr. Sen has contended on behalf 
of the Kespondent that in answering this 
question, we cannot overlook that if the 
argument of the Appellant preyails the 
result will be to nullify the clause which 
was inserted in the contract plainly for 
the benefit of the tenant, [f 
might be a second settlement on such 
terms as might be dictated l\y the land- 
lord, the latter might destroy the protec- 
tion afforded to the tenant by imposing 
terms so onerous and exacting that the 
tenant could not possibly accept thefn. 
We are of opinion that this aspect of the 

(2) 18 C. W. N. 2fl7 : b. 0, 18 C. L. J. 277 
(1918). 

<8) 17 0. W. N. 1169 : s. c. 19 C. L. J. 848 
(1918). » 

(4^ I. L. B. 42 Oal. 1060 : f. 0, |9 0. W. N, 
628 (1916). 

(6) L. B. ^ Ob. D; 37. . . 
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matter miisfc be borne in mind when the 
contract before us is construed, and we 
agree with the Courts below that the in- 
tention of the parties was that the second 
settlement should be made on the same 
terms as the previous tenancy. Con- 
sequently the rule enunciated in Lani 
Mia v. Mohammed Easin Mia (6) on the 
authority of the decision in Secretary of 
State for India v. Forbes (7) becomes ap- 
plicable, namely, that where there is a 
covenant for renewal, if the option does 
not state the terms of the renewal, the 
new lease would be for the same period 
and on the same terms as the original 
lease in rebpect of all the essential condi- 
tions thereof except as to the covenant 
for renewal itself. We hold accordingly 
Jliat the covcinant in this case was a true 
covenant for i^enewal on the same terms 
as before. 

The result is that the decree of tlije 
Subordinate Judge is affirmed and this ap- 
peal dismissed with coats. 

H. S. Appeal dmnissed with cosiw 

iCRlMlNACi RBVISIONAL JURISDICTION.] 
Bbv. No. 491 of 1922. 

Haji Md. Ismail, 

WaLMSLBT, J. 1st party, Petitioner, 

SUHBAWABDY, J. V. 

1922, Munshi Babkat Ali 

*30, Jane. and ors., 2nd party. 

Opposite Party. 

Crimincbl Procedure Code ( Act V of 1898)^ sec, 
if empowers a Magistrate to stop prayers in a 
TMisgue to avoid a breach of the peace-^ Magistrates 
jurisdiction to interfere with a mutwali’s adminis- 
tration of wakf property-~-Proper course for Magis- 
trate^ when there is likelihood of breach of peace, 

A certain mutwali of a mosque appoint- 
' ed as pesh iman, or the leader of prayers, a 
pertain person^ with whom the congrega- 
tion got dissatisfied*. The people therefore 
refused to read their prayers with him and 
(A) ao 0. W, N. 048 (1916). 

(7) 16 0. L. J. 217 (1012). 


the matter went so far as to necessitate 
police interference. Ultimately proceedings 
under sec. 144, Cr. P. G., were drawn up 
and Jthe Magistrate passed orders for- 
bidding people of either party to read 
prayers in the said mosque : 

Held — That the order was a misconceiv- 
ed one. Unless the mutwali was displaced 
in due course of law, no one had a right to 
interfere with the management of the 
trust property. If the effect of the order 
of the Magistrate was that no Mahomedan 
would be allowed to say his prayer in the 
mosque, the order was not justified under 
sec, 144, Cr, P. G. Such an order is not 
proper and justified by the law. The pro- 
per course for the Magistrate is to find' 
out which party is wrong, and if he finds 
one party interfering unnecessarily with 
the exercise of the legal powers of the 
other party, he oyight to bind down that 
varty restraining them from committing 
any net which may lead to a breach of the 
peace. 

This was a rule granted on the 14th 
June 1922 against an order of the Deputy 
Magistrate of Asansol (Mr. J, Dutt), dated 
the 2nd May 1922, directing under sec. 
144, Cr. P. C., that no man of either 
pjirty will be allowed to read the prayer 
in the mosque, an application for revision 
of which order w as rejected by the District 
Magistrate of Burdwan (S. G. Hart, Esq.), 
on the 26th May 1922. 

The facts will fully appear from the 
judgment. 

Mr. A . K. Fuzlul Huq and Babu 
Radhica Ranjan Ouha for the Petitioner. 

Mr. Nag, Counsel, M. Amiruddin 
Ahmed and BaBu Profulla Chunder Ohose 
for the Opposite Party. 

The Judgment of the Court was as 
follows ; — 

SuHBAWARDY, J. — This rula was issued 
against an order passed under sec. 144, 
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Cr. P. C., by the Sub-Divisional Magis- 
trate of Asansol on the 2nd of May 1922. 
The grounds upon which the rule was 
issued are grounds Nos. 1, 3, 6 and ^ of 
the petition of motion, namely, that the 
order of the Magistrate was without 
jurisdiction and that sec. 144, Cr. P. 0, 
was not intended to authorize a Magistrate 
to stop prayers in a mosque in the man- 
ner done in this case. It appears that the 
Petitioner is the mutwali of a mosque in 
Eaneegunge Kasaipara, by virtue of a 
wakfnama executed by his grand-father. 
The Petitioner appointed Hafez Abdus 
Soblian as the pesh iman or the leader of 
the prayers in the mosque sometime ago. 
The men of the locality followed his 
leadership for a number of years; but 
having, as alleged, subsequently discover- 
ed that he used to lend money on interest, 
they refused to read their prayer with him. 
The matter went so far as to necessitate 
the interference of the police. Ultimate- 
ly, proceedings had to be drawn up-againtUi 
both parties under sec. 144^ Cr. P. C. No 
evijdence was taken in the case but 
attempts were made from time to time to 
bring about a settlement of the disypule 
between the parties. The learned Sub- 
Divisional Officer appointed some persons 
who intervened and brought about a settle- 
ment ; but it did not last very loflg for 
shortly after, the Petitioner again 
applied for proceedings under sec. 
144, Cr. P. C., saying that the second 
party were about to commit a breach 
of the peace. On this, the Magis- 
trate passed the following order: “The 
only course left for me to be taken 
is to pass orders under sec. 144, Cr. P. C., 
to the effect that no man of either party 
will be allowed to read the prayer in the 
above mosque.” Against this order, the 
Petitioner moved the District Magistrate 
of Burdwan .who tried to bring about a 
settlement again by asking the Mabo- 


medan Marriage Registrar of Baneegunge 
‘ to report on the subject of dispute and 
to arrange for the parties to come to 
terms.’ The Marriagp Registrar reported 
that the Petitioner was the mutwali of thel 
mosque and that he was unable to bring 
about a settlement of the dispute. The 
learned District Magistrate thereupon de- 
clined to interfere with the order of the 
Sub-Divisional Officer passed under sec. 
r44, Cr. P. C. 

It seems to me that the order is a mis- 
conceived one. The Petitioner is tlie 
mutwali of the mosque and, unless he is 
displaced from his position as such, no 
one has any right to interfere Vith the 
management of the trust property. As 
the Superintendent or the mutwali, 
apparently, he has the right to appoint 
a servant of the mosque and, if the con- 
gregation is not satisfied with the appoint- 
ment made by him, the only course open 
to them would be to go to the proper 
Court to have the mutwali removed or to 
make him adopt the proper and legal mode 
of managing the wakf property. But I 
doubt not that they have no right to inter- 
fere with his management and to threaten 
to commit a breach of the peace if a certain 
person appointed as the pesh iman is not 
removed from office. Apart • from the 
question whether the public will follow 
the lead of Sobhan, the conduct of Ihe 
Opposite Party seems to me to be far 
from justifiable as it has resulted in the 
mosque being practically deserted. If 
the effect of the order of the learned 
Magistrate is that no Mahomedan would 
be allowed to say his prayer in the 
mo’sqne, I do not think that such an order 
is justified under sec. 144, Cr. P. C. I 
do not like to comment on the effect of this 
order upon the religious .sentiments of the 
people of the locality but I only wish to 
suggest that such an order is not proper 
and justified by the law. I may add that 

114 
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the learned Counsel who appeai-s for the 
Opposite Party admits, in my opinion 
rightly admits, that the order complained 
against is indefensible. But be arks us 
to direct the Petitioner to remove the ob- 
jectionable iman from oflSce ^^hioh ^^e are 
unable to do. 

It seems to me that the proper course 
that the Magistrate ought to follow is to 
find out which party is wrong and, if he 
finds on the evidence that the second 
party is in the wrong and is interfering 
unnecessarily with the exercise of the legal 
powers of the first party, he ought to bind 
down the second party restraining them 
from colnmitting any act which may lead 
to a breach of the peace. With these ob- 
servations, I make the rule absolute and 
set aside*? the order of the Sub-Divisional 
Magistrate of Asansol, dated the 2nd May 
1922 passed under sec. 144 of the Code of 
Criminal Procedure. 

WAfiMSLEy, J. — I agree. 

J. N. R. Rule made absoluile. 


PHIVY GOUNCIU 


[Appeal from Patna.] 

Rai Baijnath 
Gobnka, since deceas- 
ed (now represented 
by Eedarnath 
Goenka), Appellant, 

V. 

Maharaja Sib Rava- 

NESHWAR PbASAD 
Singh, Respondent. 

Cml Procedure Code (Act V of 1908)j eec 47 — 
Suit to recover . possession of undivided share, 
decreed— Peurtition pending suit— Execution of de- 
cree—Pecree-hcldery if may obtain posseesion of the 
allott^ share in execution— Decree, if must be 
emended for the purpose - Separate s/uit, if neces- 


Lord Atkinson. 
Lord Phillihorb. 
Sir John^dge. 
Mb. Amber Ali. 
1922, 

Heard, 20, January. 
Judgment, 

9, February. 


eary. 

Pending a suit to set aside a sale for 
arrears of revenue of an undivided share 
in a Mahal and for joint posssession 


thereof, the Collector effected a partition 
of the estate under the Estates Partition 
A ct and garr the purchaser separate posses- 
sign of specific lands. The Court decreed 
the suit without being informed of the 
completion of the partition by the Collect- 
or. This decree being reversed by the 
High Court was ultimately restored with 
certain modifications by the Privy Coun- 
cil. The decree-holder having applied 
for execution of the decree and for posses- 
sion of the lands which had been 
substituted by the partition for the un- 
divided share decreed by the Court: 

Held — That the decree could be execut- 
ed by giving the decree-holders possession 
of the substituted lands, the question as 
to what were the substituted Hinds being 
a matter which arose tcifhin the meaning 
of sec. 47 of the Civil Procedure Code 
between the parties relating to the exe- 
cution and satisfaction of the decree; 
neither an application to the Judicial (Horn- 
mitteS to vary their decree nor a separate 
suit for estahlishmcnt of title was neces- 
sary. 

These are two consolidated appeals from 
one judgment and two decrees, both dated 
the 24th April 1917, of the High Court of 
Judicature at Patna, which reversed a 
judgment and two decrees made by the 
Subordinate Judge of Monghyr on the 
22nd February 1916. 

The facts which are fully set out in the 
judgment of the Board were briefly as 
follows : — 

The Respondents were part proprietors 
in Mahal Bisthazari. 

Some of the proprietors obtained a 
separation of accounts under Act XT of 
1859 and the Respondents were entitled 
to share in the ijmali. 

In September 1901 the ijmali was sold 
for arrears of revenue and was purchased 
by Baijnath Goenka. Fifteen sharers in 
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the ijmali then filed a suit to have the sale 
set aside, 

Meanwhile partition proceedings had 
been taking place for some years and were 
completed prior to 30th June 1904, the 
date on which the Subordinate Judge 
gave judgment in the above suit and set 
aside the sale. 

From this decision Baijnath Goenka 
appealed successfully to the High Court, 
but on the 3rd February 1915 the decree 
of the Subordinate Judge was restored by 
an Order in Council. 

The ijmali sharers then applied for 
execution of the decree of 30th June 
1904. Their application was dismissed 
by the Subordinate Judge but his decision 
was reversed by the High Court at Patna, 
(Chaniier, C. J., and Roe, J.) and the pre- 
sent consolidated appeals were now 
brought by Baijnath Goqnka. 

Messrs. L. DeGruyiher , K. C., and B. 
Dube for the Appellant. — Referred to 
Ravaneshwar Prasad Singh v. Baijnath 
Ram Goenka (1) and contended that the 
decree-holders could not be awarded pos- 
session of lands which under the partition 
proceedings had been substituted for those 
previously held by them, inasmuch as the 
latter alone were specified in the decree 
of 30th June 1904. 

Sir George Lowndes^ K, C., and*Mr 
Wailach for the Respondents. — Sec. 47 
(2) of the Civil Procedure Code 1908 pro- 
vides for matters of this kind being dealt 
with in execution but in any case a deci- 
sion on this point is not essential because 
the decree actually refers to> ‘ ‘ the pro- 
perties in dispute.’’ 

Mr. DeGruyther replied. 

Their Lordships’ Judgment was deli- 
vered by 

Sib John EDGE.—These are three con- 

(1) L. B.^I.A. 79: B. c. I. L. B. 42 Gal. 
liO. W.N.4S1(1S16K 


solidated appeals. It will be convenient 
to dispose at once of the appeal in which 
Musammat Bibi Nabi Zohra is the Appel- 
lant. That appeal is .not supported, and 
will be dismissed with costs. 

In the other two appeals which will now 
be considered, Rai Baijnath Goenka was 
the Appellant; he is now dead, and is 
represented by his mftior son through his 
mother and guardian, his next friend. 
These two consolidated appeals are from 
two decrees, dated the 24th April 1917, of 
the High Court at .Patna, which reversed 
the decrees, dated the 22nd February 
1916, of the Subordinate Judge of 
Monghyr, by which the Subordinate Judge 
dismissed applications by the Respondents 
here or those whom they represent for the 
execution of a decree of the Subordinate 
Judge of Monghyr of the 30th June 1904, 
which on the advice of the tfudicial Com- 
mittee of the I'rivy C-ouncil had, by an 
order of His Majesty in Council of the 
3rd February 1915, been restored, except 
as to villages Matasi and Mirzagunj. 

In order that the questions in dispute 
in these appeals may be understood, it is 
necessary to refer briefly to some facts and 
to the history of the litigation in which 
these appeals have arisen. 

Mahal Bisthazari, in the District of 
Monghyr, which included 360 villages was 
jointly owned by a number of persons, In- 
cluding the Respondents or those whom 
they represent. The owners of the speci- 
fied but undivided shares had applied for 
and obtained from the Collector a separa- 
tion ol accounts under Act XI of 1859. 
There was left a large area of the Mahal 
called the ijmali, or joint share, the owners 
of which remained jointly liable for the 
revenues due, or to become due, in respect 
of that area. The Respondents or those 
whom they represent owned in the ijmali 
share 14 annas, 1 dam (pucca) out of 16 
anoas (pucca) of village Lobara, and shares 
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in village Padmaot and other villages. 
The revenue due in respect of the ijmali 
share was in arrear in 1901, and the ijmali 
share was sold by the Collector by auction 
on the 9th September 1901, and was pur- 
chased by Baijnath Goenka, who was 
placed in possession as the purchaser. 
Applications to the Collector for the parti- 
tion of Mahal Bisthazari had been made 
In 1876, and the proceedings to partition 
were continued under the Bengal Estates 
Partition Act, 1897. The partition had 
not been completed on the 9th September 
1901, but it had been completed before the 
decree of the Subordinate Judge of the 
30th Jufae 1904 was made in suit No. 59(5 
Of 1902. 

In 1902 the Eespondents or those whom 
they represent and other share owners 
brought suit.No. 596 of 1902 against Baij- 
nath Goenka to have the sale of the 9th 
September 1901 sot aside, and to obtain 
, possession, and the Subordinate Judge, by 
his decree of the 30th June 1904, set aside 
the sale and decreed possession and mes'ne 
profits in favour of the Eespondents, the 
mesne profits to be ascertained in execu- 
tion. The Subordinate Judge, when he 
made that decree, apparently had not been 
informed that the Collector had completed 
the partition, or indeed that proceedings 
for partition had been commenced. Hu 
made his decree in favour of each Plain- 
tiff or set of Plaintiffs in the suit for pos- 
session of his respective share as if no parti- 
tion had taken place. The shares speci- 
fied in his decree are the shares to which 
the Plaintiffs would have been entitled 
respectively if no partition bad taken 
place, and sec. 26 of the Estates Partition 
Act. 1897, was not in the decree complied 
with. Baijnath Goenka appealed from 
that decree to the High Court at Calcutta, 
and that High Court, holding that the 
sale was valid by its decree of the 1st May 
1907, set aside the 'decree of the 30tb 


June 1904 of the Subordinate Judge. 
P'rom that decree of the High Court at 
Calcutta, the Eespondents appealed to His 
Majesty in Council. That appeal to His 
Majesty in Council came before the Board 
ill 1916, and the Board taking the same 
view of the irregularity and invalidity of 
the sale of the 9th September 1901, upon 
w'hiah the Subordinate Judge had made 
the decree of the 30th June 1914, advised 
His Majesty that the decree of the High 
Court at Calcutta should be set aside and 
that the decree of the Subordinate Judge 
should be restored, except ars to the villages 
Matasi and Mirzagunj, as mentioned in 
the order of His Majesty in Council of the 
3rd February 1915. The Board in so 
advising His Majesty was unaware of the 
proceedings lor partition, and was not in- 
formed by the parties or by any one of 
those proceedings. 

After the order of His Majesty in 
Council of the 3rd February 1915 had 
been made, the Eespondents applied to 
the Su'bordina|,te Judge of Monghyr for 
execution of the decree of the 30th June 
1904, and for possession of the lands 
whjcb had been substituted by the parti- 
tion for the shares which they had been 
entitled to before the partition. Baijnath 
Goenka objected, and the Subordinate 
Judge, being of opinion that he could not, 
in execution of the decree of the 30th June 
1914, grant possession of the substituted 
shares, as they were not the shares men- 
tioned in the decree of the 30tb June 1904, 
and that the decree-holders could not get 
possession of the substituted shares with- 
out bringing a regular suit to establish 
their title to them, by his decree of the 
22ud February 1916, dismissed the appli- 
cations for execution. From that decree 
of dismissal the Eespondents appealed to 
the High Court at Patna. The appeals 
were heard together, and it*wae contended 
on behalf of Baijnath Goenka that the 
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decree of the 30th June 1904 could not 
be executed, and that it would be neces- 
sary for the Respondents here either 
to get that decree varied by an ap- 
plication to the Judicial Committee, or to 
establish their titles by a suit. The 
learned Judges of the High Court at Patna 
held that the decree of the 30tli J une 1904 
could be executed by giving possession of 
the substituted shares, and that an appli- 
cation to the Judicial Committee was not 
necessary, npr was a separate suit neces- 
sary, and by their decree of the 24th April 
1917. they allowed the appeals and directed 
the Subordinate Judge to restore the ap- 
plications for execution to his pending 
tile and to hold the en<piiries necessary for 
ascertaining which were the shares which 
by the paitition had been substituted for 
the original shares. From these decrees 
of the 24th April 1917, Baijnath Goenka 
brought these two consolidated appeals. 

Their Lordships agree with the High 
Court at Patna that the decree of the 30th 
June 1904 could be executed by giving 
these Respondents respectively possession 
of the substituted shares, and that no ap- 
plication to the Judicial Committee was 
necessary. The questions as to w&at were 
such substituted shares w^ere questions 
which arose within the meaning of 
sec. 47 of the Code of Civil Procedure, 
1908, between the parties and related to 
the execution and satisfaction of the decree 
of the 30th June 1904. 

At the conclusion of the arguments in 
these two consolidated appeals their Lord- 
ships' were informed by counsel that no 
stay of execution having been granted, the 
decree of the 30th June 1904 has been 
executed pursuant to the directions given 
in the decree of the High Court at Patna 
of the 24th April 1917. 

Their Lordships will humbly advise His 
Majesty that these two consolidated ap- 
:]peals should be dismissed with costs» 


Solicitors : Messrs, Watkins and Hun- 
ter for the Appellant. 

Solicitors : Messrs, T, L, Witsoii d Cu. 
for the Respondent. 

G. D. M. * 

[ORDINARY ORIGINAL CIVIL JURISDICTION.] 
Suit No. 690 of 1917. 

Pkomatha Nath 

Greaves, J. Mullick 

1922, V. 

1, Juno Fbadyumna Kumar 

Mulliok and anr. 

Rights of a shebriit of an idol to ivipose restric- 
tions 0^1 thspow&rs of subsequent sheb titH— Accept 
ance of benefits conferred by a gift by tfie sbebait — 
Effect of suck acceptance on the restrictions imposed 
by the gift, 

A Hindu (joverned by the Dayabhaya 
School established certain family deities ^ 
but imposed no condition as to their 
loeation. His son acquired a piece of land 
and erected thereon a separate Thakurbari 
fur one of the deities. By a declaration of 
trust he declared that he, his heirs, execu- 
tors, representatives and administrators 
should for ever hold the land to and for the 
use of the deity, that the Thakur should be 
located and worshipped in the premises 
and that the Thakur should not on any 
account be removed therefrom unless and 
until a similar or better 'fhakurbari was 
built. The grandsons of the founder 
separated and the palas of worship were 
divided. One of the said grandsons, not 
having got any part of the family house ^ 
removed elsewhere and built himself d 
separate residence, where he wanted to 
remove and worship the Thakur during 
his turn of worship, but was prevented by 
his co-sharers on the strength of the above 
declaration : 

Held — That the Jounder of the idols 
having imposed no condition as to their 
location, it was not open to any subsequent 
shebait to impose fcstrictioris wihioh would 
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fetter those who subsequently as heirs of 
the founder became shebaits. The said 
grandson is therefore entitled to remove 
the Thakur from the fhakurbari to his 
own house during his turn of worship. 

GuSSAMl Sbi Gbidhabiji V. K'omanlalji 
Guij8AMi (1) distinguished. 

Quajre : — Whether it is open to the 
sbebaits to take for the 'Thakur the bene- 
fit of the Thakurbari without conforming 
to the restrictions imposed by the deed of 
trust. 

The I'acta will fully appear from the 
judgment. 

Mr. S. li. Das and Mr. S. K. Chakra- 
varti. Counsel, appeared for the Plaintiff. 

Mr. B. ChuckerbuUy and Mr. H. D. 
Bose, Cottwsei,. represented the Defendant 
Pradyumna Kiimar Mulliuk. 

Mr. N. N. Sircar and Mr. It. N. Bancr- 
jee. Counsel, represented the Defendant 
Monmotha Nath Mulliuk. 

< 

The JUDGMEM’ OF THE COURT VVaS US 
follows ; — 

The Plaiiitiil in thi.s suit seeks u declu- 
ration that he is entitled to remove cer- 
tain deities named respectively Thakur 
Sree Sree Kadha Shamsunderjee, Thuku- 
rani Sree Sree Badharanee and a 
Saligramsila known as Sree Sree Raj 
Eajeswar from the Thakurbari, where 
they are ordinarily located, to his resi- 
dence during his turn of worship. 

The deities above-named were estab- 
lished by one ]\iati Lai Mullick, the grand- 
father of the Plaintiff and of the second 
Defendant and the great grandfather of 
the first Defendant. During Mati Lai’s 
life-time the deities were located in his 
family dwelling-house in Pathuriagliata 
Street. Mati Lai died in 1846 leaving a 
widow Sreemutty Haqgomoni Dassi and an 
adopted son, Jadulal Mullick aged two 

(n L. B. 16 I. A. 187 ! B. c, 1. JU 17 Gal. 

3 ( 1889 ). 


Kumar Mullick. 

years. Mati Lai left a Will, dated the 
3rd September 1846 and thereby appoint- 
ed his wife, so long as Jadulal did not 
attain .the age of 20, malik or proprietor 
and attorney for the protection and care 
of the whole of his estate. And he left 
certain funds out of which his wife was 
to defray the expense of the daily sheha 
and of the festivals of the Thakur and 
Thakurani so long as his adopted son had 
not attained the age of 20 upon the 
happening of which event he directed liis 
wife to make over the whole of the pro- 
perty to him fully. Jadulal, who attain- 
ed his majority, pulled down the family 
dwelling-house and rebuilt it partly on 
No. 07, Pathuriagliata Street, and partly 
on No. 7, Prasanno Kumar Tagore Street. 
Jadulal who on Mati Lai’s death became 
shebail of the deities acquired a piece of 
land, No. 1, Prat^nno Kumar Tagore 
Street, and erected thereon a Thakurbari 
for the Thakur Radha Shamsunderjee and 
located and worshipped this deity there. 
By a declaration of trust, dated the 26th 
April 1888 Jadulal declared that he, his 
heirs, executors, administrators and re- 
presentvtives should for ever hold this 
land to and for the use of the Thakur 
Radha Shamsunderjee to the extent that 
the Thakur might be located and wor^ 
shipped ^n the premises. A power was 
reserved by the instrument to the settlor, 
his heirs, executors, administrators or re- 
presentatives to revoke the trusts upon 
providing and dedicating for the location 
and worship of the Thakur another suit- 
able Thakurbari of the same or greater 
value and the settlor provided that unless 
and until this was done the Thakur 
should not on any account be removed 
from the said premises. The settlor fur- 
ther provided that he should be the sole 
shebait of the idol during his life-time 9>nd 
that his male heirs should alone be . the 
shebaits after hia death and that in 
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of disagreement between any future 
ahebaits the worship should be conducted 
by yearly turns. Jadulal died on the 
5th February 1894 leaving him surviving 
his widow Sreemutty Saraswati and three 
sons Anathnath, who has since died leav- 
ing the first Defendant his heir, the 
Plaintiff and the second Defendant and 
four daughters. He left a Will but I 
understand that the provisions are not 
material for the purposes of this suit. In 
a subsequent appointment of new trustees 
of the Will the Thakurbari appears as 
secular property of the estate. An 
amicable partition took place between 
JadulaPs three sons and the Commis- 
sioner of partition, the late Mr. W. C. 
Bonnerjee, made his award as Commis- 
sioner of partition on the 80th June 1899. 
By the said award the properties which 
formed the family dwelling-house of Jadu- 
lal wore allotted to Anathnath Mullick 
and the Plaintiff got no part therein and 
ultimately built himself a residence in 
Cornwallis Street wher,e he now resides. 
Disputes arose between the parties to this 
suit with regard to the provisions of the 
Will of Sreemutty Kangomoni Dossi, the 
mother of Jadulal who had devised cer- 
tain property for the worship of the 
Thakur Radha Shamsunderjee and in 
Suit No. 799 of 1904 Mr. Bhupenflra Nath 
Basu was appointed to frame a scheme of 
worship of the deity and to partition the 
residue of Rangomoni’s estate. Mr. 
Basu directed that the worship of the 
deity should be performed by the parties 
and their heirs by turns of one year each, 
the 1st turn commencing from the 1st 
Baisack 1317 and going to the 1st Defend- 
ant in the present suit, the 2nd turn 
going to the present Plaintiff and com- 
mencing on the 1st Baisack 1318 and the 
3rd turn going to the 2nd Defendant and 
commencing on the 1st Baisack 1319. 

The dispute in this suit arose in this 


Kumar MuntiiCK. 

^^ay It appears that the Plaintiff during 
his turns of worship in 1911 and 1914 
removed the deities to his house in Corn- 
wallis Street and •worshipped them in the 
Puja Dalan which he had made there but 
when his turn of worship came round in 
1917 the 1st Defendant, who was then 
of age, and the 2nd Defendant refused to 
allow' the deities to be removed relying 
upon the provisions of the deed poll exe- 
cuted by Jadulal on the 26th April 1888. 

The dispute which I have got to decide 
is whether the Defendants were right in 
their refusal or whether the Plaintiff ifl 
entitled at his recurring turn/; of worship 
each 3rd year to move the deities to Corn- 
wallis Street and worship them there. 

The Plaintiff* says, amongst other 
things, that the accommodation is not 
adequate at the Thakurbari and that there 
is no sleeping accommodation for him 
thei’e and no conveniences and that he 
cannot propeily carry out the worship 
there. The plan of the Thakurbari is 
Ex. I and the other plan, which is before 
me, show^s the position of the Thakurbari 
with regard^o fhe premises allotted to the 
2nd Defendant and to the Ist Defendant's 
father. 

The issues framed were as follow s : — 

(1) Was the deed of tfie 26th April 

r888 a prelonded document? it 

executed with a view' to getting exemp- 
tion from Municipal rates and taxes as 
alleged in para. 8 of the plaint? 

(2) What is the effect of this deed upon 
the true construction thereof? 

(3) Did the taking of the Thakiirs to 
the Thakur Dalan constitute a removal 
thereof within the meaning and intention 
of the said" deed? 

(4) Was the Thakurbari ever treated as 
the secular property of Jadulal, if so 
what is the legal effect thereof? 

(5) Was there any understanding as 
alleged in para, 14 of the plaint? 
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(6) Was there any consensus by all the 
members of the family as alleged in para. 
23 of the plaint? What is the effect 

■ thereof? Did the consensus, if any, ex- 
tend beyond the temporary taking of the 
Thakur from the Thakurbari to the 
Thakur Dalan? 

(7) Could the Thakur Badha Rbam- 
sunderjee be severed from his consort the 
THakurani and from the other ancillary 
deities? 

(8) Were the Thakurs established by 
Mati Tjal Mullick, Badha Shamsnnderjee, 
Badharanec and Saligrara? 

(9) Is the Plaintiff entitled to remove 

t 

tihft Tliakurs to his residence No. 120, 
Cornwallis Street during his turn of wor- 
ship? 

(10) Is trte Plaintiff estopped by his 
conHuct from questioning tlie validity of 
tlie deed of dedication? 

(11) Has the Defendant No. 2 replaced 
the silver articles referred to in para. *13 of 
the plaint? Which of these articles came 
into the hands of Defendant No. 2? 

(12) Is the Plaintiff entitled to any and 
what damages? 

So far as issues Nos. 1 and 4 ai'e con- 
cerned the only evidence is that of the 
Plaintiff who stated that the Thakurbari 
was really secular property and that the 
deed ,of 1888 was prepared to avoid pay- 
ments of rates and that his father on prin- 
ciple (what principle is not clear) applied 
for remission of rates thereon and not 
because it was dedicated property. He 
. also stated that the Thakurbari was treat- 
ed by himself and the other trustees as 
secular property and that hk father told 
him in 1892 that he had made the deeJ of 
1888 to exempt the building from taxation 
and that to effect this he had to state 
that the Thakurs t^ould be permanently 
located there and that he did not mean 
to keep the Thakurs there himself. I am 
not prepared to accept this evidence as 
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correct and as sufficient to displace the ex- 
press provisions of the deed poll of 1888. 
I answer issues Nos. 1 and 4 in the nega- 
tive. . 

The 3rd issue deals with the removal 
of the Thakurs and it will be convenient 
to state here the evidence with regard to 
this. The Plaintiff stated that when 
No. 67* was demolished the Thakurs re- 
mained in one room which was not demo- 
lished and that they were removed from 
room to room as convenience required 
during the rebuilding; that subsequent- 
ly they were moved from No. 1 to No. 7 
and to No. 67 passing through the public 
sireet even in his father’s life-time. The 
Defendant Pradynmna denied that when 
they were moved to No. 7 and to No. 67 
they were taken through the public street 
and stated that since he attained his 
majority they had* not been moved from 
tlie Thakurbari. He stated that when 
they were moved they were kept in the 
Pnja Dalan and taken back to the Thakur- 
bari as soon as the ceremonies were over. 

Upon the evidence it would appear that 
since the Thakurbari was buih the 
Thakurs were not removed therefrom 
(apart from the removals by the Plaintiff 
of 1911 and 1914) except for the purposes 
of festivals when they were taken back 
to tlie Thakurbari at the conclusion of the 
festivals and it would appear that this has 
been discontinued. 

I am not prepared to say that the re- 
moval for festivals constituted a removal 
within the meaning of the deed or that 
it affects the question which I have to 
decide. 

With regard to the 5th and 6th issues 
the evidence does not support the under- 
standing alleged in para. 14 of the plaint 
or the consensus alleged in para. 23. 

With regard to the 10th issue no ques- 
tion of estoppel arises. Tho answer Ib 
the 1st point of issue No. 11 is in the 
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ulifiniiative and the 2nd point of this issue 
does not arise. 

The real questions that arise for deci- 
sion are contained in issue Nos. 2 and 9.^ 

There is no dispute that the Thakurs 
were established by Mati Lai and that he 
imposed no condition as to their location 
and consequently I do not think that it 
was open to any subsequent shebaift to 
impose restrictions which would fetter 
those who subsequently as heirs of the 
founder become sl^ebaits. 

But it is said that it is not open to 
those ^^llo are shebaits to take for the 
'J'hakurs the benefit of the Thakurbari 
rounded and built by Jadulal without con- 
forming to the restrictions wdiich lie im- 
]josed by the deed with regard to the re- 
liioval of the Thakur Sree Sree lladha 
Shamsunderjee and reliance is placed on 
the case Gossami Sri Gridhariji v. Roman- 
lalji Vossami (1). 

But in tho present citse no question 
arises as arose in Gossami Sri Gridhariji 
V. Uo7nanlalji Gossami (1), wdiere the 
claim was to the shebaiiship and to the 
temple. The only question that arises 
for my decision is whether Jadulal ^ho 
was not the founder of the Thakur couM 
impose a condition as to the location of 
the Thakur which would bind shebaiis 
who came after him. £ think he eould 
not and I answer issues Nos. 2 and 9< 
accordingly. It may be that some day 
the question may arise for decision whe- 
ther the Thakur can change his location 
every 3rd year and still keep his Thakur- 
bari and he may be put to his election 
wuth regard to this but as already stated 
tJiis question does not arise in the present 
suit as no claim ig being made to the 
Thakurbari adversely to the Thakur. In 
the view I take issues Nos. 7 and 8 do not 
arise. With regard to the 12th issue this 

(1) L. B; 16 I. A. 137: b. c. I. L. B. 17 Cal. 

3 (1889). 


has not been argued and the only 
damages that I can see the Plaintiff has 
suffered are the loss of such spiritual 
benefit as may ensue from worshipping 
the Thakurs, and this cannot be measured 
in money. I accordingly declare that the 
Plaintiff is entitled to move the Thakurs 
from the Thakurbari during his turn of 
worship and the Defendants must pay the 
costs to be taxed on Scale No. 2. 

Mr. S. /\ . Ghose (of Messrs. B. N. Basu 
cjC* Co.), Solicitor for the Plaintiff. 

Mr, H. N, Dntt, Solicitor for the De- 
fendant Pradyumna Kiimai* Mullick. 

Mr, M. N. Sen, Solicitor for the De- 
fendant Monmatha Nath Mullick, 

J. N. R. Suit decreed with costs. 

[CIVIL APPELLATB JURlSDICTiON.] 
Appeal from Original Degree 
No. 71 OF 1920. * 

Na/jb Ahamad Chou- 

I)HDBY and anr., 

OHATTBRJEAy J. Plaintiffs, Appellants, 
Pearson, J. v. 

1922, ' The Secretary of 

24, March. State for India in 
Council and ors., De- 
fendants, Respondents. 

Xoabud laivdsy $eUlem*mt of—llight of Govern- 
merit in respect of such lands., 

Semble : — Government stands in. tJie 
same position as an ordinary zemindar in 
respect of Noabad lands which it has a 
right to settle with whomsoever it likes. 

Thig was an appeal against the decree 
of Babu Kutnud Nath Roy, Officiating 
Subordinate Judge, 1st Court of Zillah 
Chittagong, dated the 28th of February 
1920. 

The facts of the case will appear from 
the judgment. 

Babus Jogesh Ch. Roy and D. L. Kast- 
gir and M. Md, Nurul Hug Ghoudhury 
for the Appellants. 
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Bahns D. iV. Chahrava rlij , Surcmha 
Nafh Gnha and Chandra Sckhar Sen loi* 
the hVspoiidents. 

The Judgment of tfii*: Court was as 
follows ; — 

This appeal arises out of a suit for pos- 
session of certain plots of land, on the 
allegation that soino of the plots were re- 
formations on their own land, that the 
remaining plots were accretions to the 
lands reformed, and that the JJefendant 
Xo. J, the Secretary of State, settled the 
lands with defendants Nos. 2 to 5 dis- 
allowing Plaintiffs’ petition for settle- 
ment. r 

The Court below gave a deeix'e to the 
Plaintiff's for possession of the portion of 
the land f9und to be refonualioii of Plain- 
tiffs’ land and dismissed the suit in respect 
of the portion wdiicli was claimed as an 
accretion. The portion which was found 
to be reformation of Plaintiffs’ land con- 
"sisted of daga Nos. G889 and 6890 and 
portion of 6888, and tlie claim of the 
Plaintiffs was decreed in respect of such 
plots. The af)peal, therefore, relates to 
the land situate to tlie north of dag 
No. 6891, and to the west of the northern 
pai’t of dag No. 6888 and the land to the 
west of the, dag No. 6890. 

Cross-objccflons have been preferred by 
the,Pes]Xjndcnts Nos. 2 to T) with whom 
the lands were settled by the Defendant 
No. 1 (the Secretary of State) and relate 
to dag No. 6889, the northern portion of 
dag No. 6880, and tlie northern ]jortion 
of 1762. There is no eioss-objection with 
regard to dag No, 6890. 

As the cross-objection raises the ques- 
tion of the correctness of the finding of the 
C'ourt below’ in favour of the Appellant 
w'fi would dispose of the cross-obiection 
first. 

It is contended on behalf of the Re- 
spondents that the kabidiijat ^ dated the 


19th March 1916 (Ex, 5) under which the 
Defendants obtained a lease from some of 
the Duttas who had 12 annas share of the 
lands, ?*efer to the entire dag No. 1762 
Avhich comprises these plots and dag 
No. 208 (which is not covered by the 
suit). 

It is urged that the desci’iption in the 
document is absolutely clear, that there 
being no ambiguity, the Court ought not 
to have ordered a local investigation ; and 
tliat the entire dag No. 1762, according to 
the description, falls within the kabuliyat. 
The kabuliyat, no doubt, refers to dag 
No. 1762, but it is contended on behalf of 
the A])pellant that the word “ entire ” re- 
fers only to dag No. 203 which does not 
relate to any land in suit. How^ever that 
may be, the kabuliyat purports to demise* 
lands ‘'appertaining to Taraf Azam 
Fateh ” which the lessors obtained under 
th(' pottah, dated 8th Joist 1210 Maghi 
(20th May 1848). The lease therefore 
w^as in respect of lands of Taraf Azam 
Fateh only ; i^ had nothing to do w ith 
Taraf Joy Narain Ghoshal. 

It is also to be observed that the poLlah , 
dale/,! 20th May 1848 [Ex. 1 (i)] refers 
only to dag No. 6888 (the soutlicrn por- 
tion) which corresponds only to part of 
dag No. 1762. Neither 6889 nor 6890 
ever belonged to Mahal Azam Fateh, but 
belonged to Taluk Joy Narain (Jhoehal. 
The kabuliyat, dated 19th March 1916 
does not mention Joy Narain (Thoshal 
at all. 

It is contended on behalf of the Re- 
spondents that the area mentioned in the 
kabuliyat would cover the entire land. 
That is not clear. But even if it is so, 
the boundaries also should be taken into 
consideration. The western boundary of 
6891 would not cover the entire western 
boundary of 1762 ; it would cover only 
a* portion of the western boundary. 
Having regard to the facts mentioned 
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jibove, and taking the document as a. 
Avhole, we think that the Court below is 
right in holding that the Defendants’ 
lease did not cover the dags decreed to the 
IMaintilT, and that the cross-objections 
must fail. 

Turning now to the appeal itself, the 
first question to be considered is whether 
ilie land in respect of which the Plaintiffs’ 
claim lias been disallowed, was an accre- 
tion to the plots of land which have been 
decreed to the Plaintiffs and whether the 
(hurt below is wrong in holding that it 
was not an accretion. 

It is contended on behalf of the Appel- 
lants that there was no defence ))y the 
Government that the accretion was not 
gradual and imperceptible, nor waa there 
any evidence in support of such a case 
and we were referred to the evidence of 
some of the witnesses to show that the 
accretion was gradual and imperceptible. 

It appears, however, that all the lands 
now in dispute were in existence in IA39. 
They were submerged shortly after, and 
re-appeared shortly before, Jhe Cadastral 
Survey. They can be and have been 
identified by the Commissioner who jn 
his report (which has not been challenged 
by either party) states that they are re- 
formations in situ of Mouza Kattali. In 
a suit brought by the Duftas in 19]4*iri 
respect of dags Nos. 688*2 and (i888 they 
stated that the western portion thereof 
had been washed away by the sea long 
ago, and reformed in situ since a few 
years before the ("adastral Survey. If the 
lands are reformations in situ, the ques- 
tion whether the accretion was slow and 
imperceptible or not does not arise. The 
Court below" has held that they are re- 
formations in situ of lands belonging to 
the Ciovernment and has also found that 
there was no gradual and imperceptible 
accretion. 

The Plaintiff No. 2 Gouri Charan ad- 


rnils in his deposition that the ‘ ‘ western 
portion of the disputed lands whicTi have 
filled up is Ciovernment Noabad pro- 
perty.^’ He adds, “J tried to have a 
settlement of it as an acci*etion to the 
l:aimi mahal on the east but got none, I 
am ready to pay fair and equitable rent 
for that portion” and in another place 
he admitted, “the srfid accreted land is 
Noabad land hut 1 cannot say if it is 
Rhabek Noabad.” 

We accordingly agree with the finding 
of the Court below* on this point. 

It is contended, how'ever, that even if 
the land is not an accretion to the Plain- 
tiffs’ land, they were entitled to thS settle- 
ment of the land on the ground of conti- 
guity and possession, ft has been strong- 
ly urged before us that the Defendants 
Nos. 2 to 5 obtained settlement from the 
Secretary of State (Defendant* No. 1) on 
the representation that the entire dag 
No. 17()2 belongs to the Plaintiffs and 
that therefore the ground upon which the 
lands wore settled with Defendants Nos. 2 
to 5 fails. 

There is no Houbt, as would appear 
fronx the application for settlement made 
by the Defendants, dated the 8th Novem- 
ber 19 1(), that they prayed for settle- 
ment on the ground of their haVing ob- 
tained pottah of the lands from the 
Duttas, and having been in possession of 
the ” said land along with the dag 
No. 1762 as appertaining to the said 
rjwyati.” In the order-sheet of the klias 
tehsildar^ dated 23rd April 1917, it is 
stated that “ F'aizali and others claim it 
on the ground of possession as contiguous 
to the lands of their jote comprising C. S. 
Plot No. 1762,” and again ” Faizali is 
possessing not only the decretal land but 
the whole of C. S. Plot No. 1762 and the 
present Plot No, 18.” 

The khas tehsildar evidently was under 
the impression that the lease obtained by 
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Faizjili and others from the Dnttas com- 
prised the whole of Plot No. 1762. He 
says “Dnrfja Churn Dutta relies more 
upon the hoiindurv than upon the plot 
number given in schedule of the jotc lease 
granted to Paizali and others. But from 
the jote lease itself it is quite clear that 
the whole of Plot No. 1762 and a portion 
of khaff Plot No. *602 were settled with 
Faizali and others.” The khas tvhsU- 
dar took a hihnlUjat from the defendants 
on tJiat voTy day (28-4-1917). The 
Collector approved of his order on the 
I4th Alay 1917. The khas fehsihUtr re- 
ceived rent on the 8th June 1917 from the 
Defendants, though a pottah was granted 
later, on the 26th July 1917. The Com- 
missioner upheld the drder of the (Collec- 
tor on the 17th August 1917. The khas 
tehsildar who has been examined in the 
present case says that he “did not make 
any inquiry as to any accretion as it was 
not an accretion’' and that “other lands 
in the char were also let out not on the 
ground of accretion but on the ground of 
contiguity and possession.” 

The Secretary of State in his written 
statement stated : “ The said land being 
situated contiguous west of C. S. Plot 
No. 1762 which is covered fully by the 
lease of •Defendants Nos. 2 and 3 of dale 
6th Chaitra 1277 granted by Defendants 
Nos. 7, 8 and 11 w^as settled with Defend- 
ants Nos. 2 to 5 on the 23rd April 1917.” 

There is no doubt, therefore, that tlie 
lands weie settled with the Defendants 
on the ground of contiguity and posses- 
sion. 

It is contended on behalf of the Re- 
spondents that the land might have been 
settled on the ground of its being conti- 
guous to Plot No. 6891 which belonged to 
l>fizak Ali — onq. of the persons who ob- 
tained settlement of the land from Gov- 
ernment. But the order-sheet of the 
tehsildar shows that the land was settled 


ColIKCIli. 

on the ground tliat it was contiguous to 
dag No. 1762. 

Then it is contended on behalf of tlje 
Respondents that the Plaintiffs were not 
in possession of thes(» lands. The Re- 
spondents do not say that Ihey were in 
possession of these lands before they ob- 
tained settlement. What they say is that 
the lands were sandy char and not cap- 
able of cultivation, and that at that time 
no cultivation was possible without rais- 
ing an embankment, and, so, after obtain- 
ing settlement, they constructed bunds 
and brought the land under cultivation. 

Reference is made also to an application 
submitted by the Duttas in Settlement 
(’ase No. 200 of 1916-17, dated flie 17(h 
February 1917 in which it was stated 
that the land on the western part d(jes 
not yield any paddy even now. “It re- 
mains under ^ deep water in the rainy 
season. 1 possess by catching fish, etc.” 

Reference is also made to certain ek sona 
kabuliyats produced on behalf 
of the Plaintiffs and certain other docu- 
ments to sliow that the western boundary 
of the land dealt witli by them was de- 
sijribed as dhum char or sandy c/mr. Tl 
is accordingly contended that th(^ lands 
were Jiot cultivated and that they were 
not in possession of the l^laintiffs. 

4n the JOth column of Ex. 25 (disinite 
in settlement operation) however, it is 
.stated that the khas mahal dag No. 18 
(which comprises the whole of the dis- 
puted land) was formerly possessed by 
Ram Chandra Dutta and that then it was 
possessed by Faizali and others since it 
was leased to them. It also appears from 
the report in the Settlement Case of 
1909-1910 that certain persons the Duttas 
among them had trespassed on the lands 
of dags Nos. 644 and 692 without the 
permission of Government and had sowed 
paddy therein. Dag No., 692 comprises 
the disputed lands and it is stated in the 
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report with reference to dag No. 69*2 that 
“ there will be about 500 ar/,v of paddy.” 
This rejiort was on the 4th November 
1911. 

The learniMl Pleader for the ‘Respon- 
dents Nos. 2 to 5 contended that the re- 
port referred to Plots Nos. 6889 and 6890 : 
but it refers to dag No. 692 which com- 
prises all the plots. The khas tclisildar 
in his deposition says that h(‘ learnt on 
inquiry that paddy was bein^’ grown on 
the land fqr the previous two or three 
years. This inquiry he made jii.st before 
the settlement with the Defendants. 

Now, the Defendants, as already stated, 
do not claim to have bc(‘n in possession 
prior to their obtaining settlement from 
(lovernment and it any one exercised pos- 
session over the lands^ it must have been 
the Plaintifl’s who were in fKissession of 
the lands to the east,. The e\idencc shows 
that, at any rate, the land was under cul- 
tivation for two or three years before 1917, 
even if we agree with the Court below in 
holding that the ora] evidence as to pos- 
session adduced by both parties is not 
satisfactory. The learned Subordinate 
Judge however in considering tl\e question 
of limitation says : — 

“ On the evidence and probabilities, 
therefore, f find this issue partly for the 
Plaintiffs.” 

It is contended on behalf of the Re- 
spondents that the Court below merely 
meant to hold that the suit wtis not 
barred with respect to the plots for which 
the Plaintiffs got a decree in that Court. 
But that is not so, as appears from or.her 
passages in the judgment, namely, “T 
have disbelieved the Defendants’ posses- 
sion, even bond fide possession, in any por- 
tion of the disputed land,” and again 
“ The mere fact of possession cannot give 
Plaintiffs any right as they have not ad- 
mittedly acquired any right by adverse 


possession against the Defendant No. 1 
who represents the Government.” 

We are accordingly of opinion that the 
Plaintiff's were in possession of the lands. 
The lands were* contiguous to the lands 
of the Plaintiff's which were in their pos- 
session. The Court below however has 
disallowed the claim for these plots 
as they aie Noabad lands. 

The question, therefore, for considera- 
tion is whethei* in respect of Noabad 
lands, (Tovernrnent has a right to settle 
lands with whomsoevo- it likes. 

That the settlement was made on the 
ground of contiguity and i)ossession, is 
clear from the proceedings, and reference 
is made even to sec. 13 of Reg. VII of 
1882 in the order of the khas mahal 
tclisildar. But it has been contended 
before us by the learneeP senior Govern- 
ment Pleader that if Government had an 
absolute right to settle the land with any- 
body it liked, it was immaterial what 
procedure was adopted by the khas piahal 
officer; and that if any erroneous 
procedure was adopted by the officei-g of 
the Government, it would not create any 
estoppel or confer any right upon the 
Plaintiff’s to claim settlement. 

The determination of the precise nature 
of the right of Government in Noabad 
lands is not free froni difficulty. The 
nature and incidents of Noabad lands 
have not been discussed by the Court be- 
low. The Plaintiffs do not appear to have 
raised the question as their case was that 
the land was an accretion and that they 
had a right to settlement. They did not 
pray in their plaint for settlement of tlie 
land on the ground of contiguity and pos- 
session though the facts were stated. 
Subsequently they applied for amendment 
of the plaint but the application was 
disallow^ed. * 

The learned Pleader for the Appellants 
referred to sec. 5, Chap. II of the Bengal 
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Survey iind Stdtlenienl- Manual, 1917 (p. 
2) where it is laid down that “the assess- 
ment of revenue in temporarily settled 
private esfates will always be made under 
lie*;. VTT of I8*2'2. In sueli estates \vheve 
lIuMe aie juoprietore hut no tenants, the 
whole settlement will he carric^d out under 
th:it Regulation:’* and contended that if 
the lands are to be settled under llctr. VIT 
of 1822. then the Appelhvnts have a right 
to settlement because under sec. 13 of the 
Rei»uTation, ])ossession is not to he dis- 
turbed. But sec. 5 of the Settlement 
Manual deals with the assessment of 
revenue, and the (piestion before us 
is whether in Noabad lands the Govern- 
ment stands *in the same position as an 
ordinary Zarnindar. 

The cases of Mahomed Israile v. Wise 
(1) and ll^u/.^ouvC* Co. v. Itaai Ihojo Soon- 
duree (2) refen-ed to on behalf of tlie 
Appellant have no bearing upon the pre- 
sent case. The first deals with a. lahhc- 
rajdars right to settlement, and the 
latter with the right to permanent settle- 
ment of char lands under Keg, Nf of 1825. 
The case of Mohini Mohan \. diujijohandhii 
(3) also relates to a case of accretion under 
Keg. XI of 1825. On behalf of the Re- 
spondents we were referred to certain 
passages from “selections fron^ the Ke- 
cords of the Board of Revenue L. P. 
corres|K3ndence on the settlement of the 
Noabad ** laml in the District of 
Ohittagong.” The question of whether 
Noabad taluk in (Miittagong should be 
treated as “estates'* is discussed in Mr. 
Carlyle's letter to the Commissioner of 
Chittagong dated the 0th »July 1891 (Sec* 
Vol. V, p. 143). We have not however 
been referred to any definite and clear 
defiaion regarding Noabad lands. It ap- 

(1) 13B.L. 11.118 (F. B.); 21 W. R. 327 
(1874). 

(2) 17 W. R. 376 (1872). 

(3) 8 W. R. 312 (186$). 


pears from the letter of the Government 
of Bengal lo tlie Board of Revenue dated 
Ihe 3rd November 1891 (Vol. V, pp. 158- 
159) that the Noabad Talukdars will not 
have three incidents of the proprietary 
right, viz., ih(* right to partition, to a 
separate account and to nialikana. All 
these refer to Xoabad Taluks. The cases 
of Prasanna Kumar Roy v. The Secretary 
of State t4) (known as the Ramoo case): 
and Haider Ali v. Secretary of State (5) 
and (ianyadas Sil v. The Secretary of 
State (6) also relate to Noabad Taluks. 
1’he learned Government Blead(*r referred 
to Karada (’haran jNFitra’s Land Tenure in 
Bengal, 2nd Ed., p. 42 where it is stated 
that “ Reg. J[[ of 1828 declared the ab- 
solute right of Government to those 
Xoabad lands.” Reg. Ill of 1828 does 
not however appear lo refer to Noabad 
lands in Chittagong ; sec. 13 of the Regu- 
lation refers to lands* in the Runderbane. 
He also referred to Rampini's Bengal 
Tenancy Act, 4tli Edition, p. 17 when*, 
a reference is made to letter No. 1729-173 
dat(*d the 24th July 1*893 from ihe Govern- 
ment of India to the (lovcrnincnt of 
Bengal in wKlch it was stated that Noabad 
Taluks in* Chittagong were to be treated 
as “tenures” and not as “estates.” 
That indicates that Government is a pro- 
prietor in respect, of Noabad lands. In 
the case of Dharma Cliaran v. Ramesh 
('handra (7) the learned Judges observed 
that Noabad land is land which forms part 
of a Government estate. If Noabad is a. 
Government estate, it would ho similar 
to a Government khas mahal. In 
Aminaddi v. Tarini Charan (8) it was ob- 
served that as proprietor of the khas 

(4) I. L. R. 26 Cal. 792 : 8. c. 3 C. W. N. 696 
(1899). 

(6) 13 G. W. N. 235 (190$). 

16) 20 0. W. N. ena (1916). 

(7) 24 Tnd. Gas. 820 (1914). 

(8) 24 G. W. N. 211 at p. 214 (1919'.' 
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mahal, Clovernment stands in the same 
position as a private Zamindar. 

As stated above, the real contest in the 
lower Court did not turn upon the -nature 
and incidents of Noabad lands ; and 
although the matter has been argued be- 
fore us on appeal, and the question is one 
affecting a large number of interests in 
('hittagopg, it cannot be said that the 
evidence in tlie lower Court was directed 
to the point upon any comprehensive or 
exhaustive scale. AA^e can only give our 
decision upon such materials as have been 
])laccd before us in the present case. 

Having regard to the letter of the Gov- 
ernment referred to in Bampini'g Bengal 
Tenancy Act mentioned above, and the 
observation in the case of Dharmt 
Charan v. Jlamesli Chandra (7), it 
should be taken that the (lovernment 
stands in the same position as an ordinary 
Zamindar in respect of Noabad lands. And 
if that is the position of the Government, 
it may settle lands like any ordinary 
Zamindar. In the case of Sheikh Hazari 
V. Klianoo Mirda (9) it was held tlmt a 
Collector is not bound to grant a pottah 
of Government lands to the parly >in pos- 
session. AVe must accordingly hold tJiat 
the Defendant No. 1 was not bound to 
settle the lands with the Plaintiffs. 

Settlements made by the Government 
however appear to be made according to 
certain rules, and in the present case ap- 
pear to have been made wdth reference in 
lieg. A^ll of ]88’2. The lands were 
settled with the ])efeiidants Nos. 2 to 5 
on the ground of contiguity and posses- 
sion. So far as Plots Nos. 6888, 6889 and 
6890 are concerned the settlement with 
the Defendants must fall through, having 
regard to- the finding of the Court below 
with which we agree. The plots of land 
which are the subject-matter of the appeal 

i7) 2*4 Ind. Gas. 820 (1014). 

(9) 4 W. R. 62 (1866). 


were also undoubtedly settled with them 
on the ground of contiguity and possession, 
rt is so expressly stated in the pro- 
ceedings. It is accordingly urged on be- 
half of the Appellants that when it is 
found that the settlements wdth the De- 
fendants were granted under. an* erroneous 
impression, wo should declare that the 
Plaintiffs are entitled to settlement if con- 
tiguity and possession are io be considered 
in settling lands. The (knirt however 
can declare the title of the Plaintiff.s to 
settlement only if they have got a Icfjal 
rujht. As it is, we are unable to make 
any declaration in favour of ^he Plaintiff. 
It is for the (lOvernment to consider 
w'hether it should rectify its previous 
erroneous assumption by settling the land 
w’ith the Plaintiffs. 

The Plaintiffs are entitled to get 
mesne profits in respect of the portion 
of the properties decreed in their* favour 
from August 1917 up to the date of dcli- 
vei'y of possession, or until the expiry of 
three years from the date of this decree, 
whichever event first oc^curs with interest 
thei*eon at 6 per cent, per annum. There 
will be no decree against the Defendant 
No. 1 as the .Defendants Nos. 2 to 5 agree 
to pay the entire amount of mesne profits 
payable to the l^laintiffs. T^he mesne pi’o- 
fits are to be ascertained by the. Court 
below and final decree w ill be passed by 
that Court for the amount so ascertained 
in favour of the Plaintiffs. The case will 
be sent down to the lower Court for that 
purpose. 

The result is that, subject to the order 
for mesne profits mentioned above, both 
the appeal and the cross-objection are dis- 
missed. 

The Appellant must pay 5 gold 
mohurs as costs of the Secretary of State 
for India and the Bespondents Nos. 2 to 
4 must pay one gold mohur to the Appel- 
lant. 
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No order ijs to costs in tlie cross-objec- 
tion. 

S. C. M. 

lOIVIL APPELLATE JURISDICTION.! 
Appeals from Appellate Dbgrsbb 
Nos. 1416, 1514 AND 1515 of 1920. 

Gour; Kumari Dast, 
AVoodroffb, J. PlaintifiF, Appellant, 
Cuming, J. 

1922, Indra Kumar Mukuo- 

4, July. PADBTA and anr., De- 

^ Eendants, Respondents. 

Hindu law —Debutter property -—Ordei* of sue- 
cession of shebnit as laid domi in deed of endow- 
merd^ if may he altered by donor. 

It is clear law that the clofior of a debn- 
tier jjropcrfy qin make no change in the 
order of succession of shebaits as laid 
down in the dec\l of endowment in the 
absence of a resCTCation to that effect in 
the deed. 

Tfiese wcie appeals against the decrees 
of Babu Parada Kinker Mukherjee, Dis- 
trict Judge of Zillali Biirdwan, dated tlie 
13 1st March I9i?0, reversing the decrees of 
Bahu Hem Cliandra Mitra, Munsif, Jst 
Court of that place, dated the ‘iOth of 
flanuary 1919. 

The fads of the case material to this 
report will sufficiently appear from the 
judgment. 

Dr, Dwarica Nath Mitter and Babu 
Uankim Chandra Mookerjee for the Ap- 
pellant. 

Babus Mohendra Nath Uoy, Gopendra 
Nath Das and Pramatha Nath Bando- 
padhya for the Respondents. 

Tlie Judgment of the Court was as 
folTows : — 

WooDROFFE, J. — These are three ap- 
peals Nos. 1416, 1514 and 1615 of 1920 
which are analogous though a question 
arises in the second and the third appeal 


as to whetJier an appeal lies, a question 
which does not arise in the first appeal. 

Tlic fimt appeal arises out of a suit 
brought by the second wife of one Uma- 
charan Dey for recovery of rent. An 
objection was taken by the Defendants in 
that suit that the Plaintiflf-Appellant had 
no title to sue as the shebait and that the 
title of shebait was in the elder w'idow of 
Uma Charan Dey. Uma Charan Dey 
executed a deed of gift in respect of his 
movable and immovable propeities, con- 
stituting the same debutter in the year 
1915 and making himself the first shebait. 
That document provided for the devolu- 
tion of the office of shebaitship as follows : 
“ After my demise my eldest wife Srimati 
Raman Kumari Dasi shall he the shebait 
of the deities and after her my youngest 
wife Srimati (Jouri Kumari Darsi shall be 
the shebait. After the death of my both 
wives if there be any son born from the 
womb of my said wives then that son will 
be the shebait and for want of that if I 
take any son as daitak the said dattak son 
shall be shebait. If through misfortune 
there be no son born of me and in case I 
could nbt take a son as dattak, tlien the 
shebait or shebaits selected by me, by a 
Will or any other document, of my pro- 
])e]-tiea, he or they shall be shebaits. The 
debutter properties will be managed by 
the shebaits after me.’* Now- it is clear 
laAv that Uma Charan Dey could not make 
any change in the order of succession of 
shebaits unless he had made a reservation 
to that effect in the deed and the question 
before ns in this appeal is whether upon a 
true construction of this document there 
had or had not been such a reservation as 
entitled him to appoint, as he subsequent- 
ly did, his second wife as shebait. In my 
opinion he had no authority to appoint his 
second wife as shebait as he did in the year 
1917. Upon the construction of this 
document I think that after the death of 
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Uma CHaran Dey his eldest wife was to 
be the shebait and after her his younger 
wife and after the death of both of them 
either the natural son or the adopted son 
of the creator of the trust and it iaonly 
after the two wives had taken in the order 
mentioned in the document and in the 
absence of any natural or adopted son that 
provision was made in the deed for selec- 
tion of a shebait. In my view therefore 
Uma Charan Dey was not competent to 
pass over the ^ eldest wife who was the 
shebait under the deed of lOl.*) and to 
make an appointment in favour of the 
younger wife by the deed of 1917. 

But then it is said that for 19 months 
of the period for which rent is claimed the 
rent accrued due during the life-time of 
Uma Charan Dey. It is then argued that 
even if Uma Charan Dey could not 
validly appoint his second, wife to succeed 
him after his death he might have ap- 
pointed his second wife to act during his 
life-time. Assuming that he could have 
done this and assuming that the Plaintiff- 
Appellant could have during the life-time 
of Uma Charan sued to recover on behalf 
of the doity the rent accruing due during 
the life-time of Uma Charan Dey we 
have it as a fact that no such suit was 
brought. Now there is an arrear of rent 
for the period as mentioned. The qlies- 
tion arises who is entitled to sue for re- 
covery of such arrears which involves the 
discussion of the question with which I 
have already dealt and the answer to 
vsrhiefi is that only the senior widow can 
sue to recover such rent on behalf of the 
deity. 

Therefore in my opinion this appeal 
fails and must be dismissed with costs. 

As regards the two other appeals a fur- . 
ther objection is taken on the ground that 
no second appeal lies and I am disposed 
to think that there are some grounds for 
this contention. But it js not necessary 


to decide this question because on the 
merits Ihe two appeals must fail for the 
reasons which I have given in dealing with 
the construction of the deed of dedication 
in the first appeal. The second and third 
appeals are also dismissed with costs. . 

The connected Rules are discharged. 
No order is made as regards the costs of 
the Rules. 

Cuming, J. — I agree. 

N. G. 

[CIVIL APPELLATE JURISDICTION.] 
Appeals fboh Obdbbb 
Nos. lit and 14 OF 1921. 

JiTBNDBA NaTB BHAT- 
Ohattbbjba, j. taobarjbb, Creditor 

Chotznbr, j. No. I, Appellant, 

1921, ». ’ 

29, July. Fateh Si^gh Nabob 

and ora.. Respondents. 

Provincial Insolvency Act (V of 1920)^ sec, 
suh-sec Decision of question of title^ Ivow far 
discretionary with Court— Suh-sec, (3), C<mrt if 
hound to take evidence or give reasons for refusing 
to decide questions of title or for holding that the 
insolvent has a saleable interest in any property 
and ordering its sale— Nature of materials upon 
which Coun may come to such decision, 

A, was adjudicated an insolvent, and a 
lieceiver was appointed. After various 
intermediate proceedings ihe insolvent’s 
brother B, appeared in Court and laid 
claim to certain properties. The Judge 
put to him certain questions and elicited 
certain answers. The Receiver also sub^ 
milted a report and a petition on the same 
date. The Judge after considering^ the 
report and the petitions submitted and 
after hearing pleaders refused to go into 
the question of title and decided that the 
insolvent had a saleable interest in the 
properties, Ttc thereupon directed the 
Receiver to sell the insolvents right, title 
and interest in the properties under the 
provisions of sub-sec, (3) of sec, 4 of th^ 
Provineial Insolvency Act, 


116 
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Held — That though the Court had 
poorer under ,mb-sec, (1) of sec. 4 to de- 
cide a question of title ^ it had full discre- 
tion to follow the course laid down in sub- 
sec. (3), i.e., to refuse to decide questions 
of title and to direct sale of insolvent's 
right, title and interest^ whatever that 
might be. Where the Court has reason 
to believe that the debtor has a saleable 
interest in any property, it may without 
further enquiry sell such interest. The 
matters stated in the report of the 
Receiver and the answers given by the 
claimant when questioned by the Judge, 
were sufficient materials for his coming 
to the conclusion that the debtor had a 
saleable interest in the property. 

These were appeals preferred, one 
against the order of J. McNair, Esq., 
District Judge of Zillah 24-Parganahs, 
dated the 25t‘fa of September 1920, and the 
other against the order of H. ]\r. Veitch, 
Esq., 1st Additional District Judge of 
‘Zillah 24-Parganahs, dated the 22nd of 
December 1920. 

The facts of the case are briefly as fol- 
lows : — One Girindra Bhattacharjee was' 
adpidicated an insolvent by the District 
Judge of 24-Parganahs on the 29th 
November 1919 and a Receiver was ap- 
pointed. After various intermediate pro- 
ceedings the insolvent’s brother Jitendra 
BhattacEarjee appeared in Court on the 
25th September 1920, and laid claim to 
certain properties. Both he and the 
creditors then apparently asked for an 
enquiry into the title to the disputed pro- 
perties under see. 4 (1) of the Provin- 
cial Insolvency Act (V of 1920). The 
Judge put certain questions to Jitendra 
and recorded the purport of the answers 
in the order. The Receiver too submitted 
a report and a petition on that date. The 
Judge after perusing all the petitions, 
and the Receiver’s report, and presumably 
considering also the answers mentioned 
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above, decided on the said 25th Septem- 
ber that in view of his heavy file, he 
would not go into the question of title 
and under the provisions of sec. 4 (3) 
directed the Receiver to sell the insol- 
vent’s right, title and interest in the pro- 
perties for what they would fetch. 
Thereafter, Jitendra applied to the Addi- 
tional District Judge, in whose file the 
case then was, for stay of sale and the 
said Additional Judge passed an order to 
the effect : ‘ Let the sale be stopped 
pending inquiry about insolvent’s interest 
in the properties.’ On the 22nd Decem- 
ber 1920 when the matter came up before 
his successor, he held that his predecessor 
did not seem to have seen the District 
Judge’s previous order (dated the 25th 
September) and his order was passed ex 
parte, and that in any case it could not 
be regarded as a definite order setting 
aside the District Judge’s order, and he 
accordingly dismissed the application for 
further enquiry under sec. 4 (1). The 
claimant Jitendra thereupon preferred 
the present two appeals to the High 
Court against the orders, dated the 25th 
September 1920 and 22nd December 1920 
respectively. 

Dr. Sarat Ch. Basak (with him Babu 
Sarat Ch. Mookerjee) for the Appellant. 

Bsbus Banku Behari Mullick Chow- 
dhuri, Jitendra Nath Roy, Peary Mohan 
Chatterfee and Krishna Lai Banerjee for 
the Respondents. 

Dr. Sarat Chandra Basak (with him 
Babu Sarat Chandra Mookerjee) for the 
Appellant.T— Everything was done in my 
absence. The Receiver’s report was ex 
parte and I had no opportunity to meet 
the facts stated in the Receiver's petition 
Bubnaitted on the 25th September 1920. 
The Court also says that I appeared for 
Ihe first time on the 25th September. I 
had not even a copy of the Receiver’s 
report or the petition. Everything up to 



VoL. XXVI.] THE CALCUTTA 

jiTENDRA Nath Bhattacharjee v. Fateh 

that time had been done behind my back 
and on that day orders were passed for 
selling the properties. 

[Babu Jitendra Nath Roy for one of the 
Respondents. — The Appellant was served 
with notice in the beginning of Septem- 
ber 1919 as the order-sheet will show 
(vide orders Nos. 3, 5 and 7, pp. 1 and ‘2 
of the Paper Book). But he aj)pearecl in 
Court more than a year after that, /.r., on 
■25th September 1920. If everything was 
done in his absence he could thank him- 
self alone for it.] 

Sec. 4, sub-sec. (3) says: “hut has 
reason to believe that the debtor has a 
saleable interest.’* But the condition is 
“ where the Court does not deem it ex- 
pedient or necessary to decide any (jues- 
iion of title, etc.” This condition must 
be satisfied. Sufficient reasons should be 
given for holding that it fs not necessary 
or expedient to decide questions of title 
and evidence should be taken foj’ coming 
to the conclusion that the debtor has a sale- 
able interest in the properties. But this 
has not been done nor have sufficient 
reasons -been given for adopting the course 
laid down in sub-sec. (3). The Judge 
said that he had no time to go into the 
question of title. But that is not suffi- 
cient reason or ground for deeming it^ in- 
expedient or unnecessary to go into 
questions of title. The Judge formulates 
as reason for rejecting the prayer for en- 
quiry into title “other urgent work on 
the file.” That is not at all a sufficient 
ground for proceeding under sub-sec. (3). 
Cites Re : Umbika Nandan Biswas (1). 

The Court was wrong in saying that the 
Appellant in reply to its question had said 
that he was joint with his brother Haren- 
dra. He had said that he maintained bis 
younger brother Harendra as the latter 
did not earn anything. 

It is very fiecessary that the question 
(1) 1. L. B. 8 Cal 484 (1878). 
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of title should be gone into to do complete 
justice between the parties. And the 
Receiver too wants enquiry into title. 

C'ites Joy Chandra *\\ Mahomed Amir 
(2) and Nilmoni v. Durga Gharan (3b 
The order passed by Mr. McNair as Dis- 
trict Judge was superseded by the sub- 
sequent order of the^ Additional District 
J udge. 

If without enquiry into the insolvent’s 
title, his right, title and interest, whatever 
they might be, are sold, the jewellery shop 
is bound to suitor. It was a flourishing 
business. Its credit has already suffer- 
ed heavily on account of this affa^ and it 
will further suffer. 

Babu Banku Bchari MuUick Chowdhuri 
for the Respondent ^o. 1. — Some of the 
creditors are v\illing to purchase the right, 
tide and interest of the insolvent what- 
ever they may be. One who knows what 
an unusually large number of insolvency 
applications arc made at Alipm*, will realise 
tliat that alone is a sufficient ground for 
refusing to decide questions of title in 
these cases. If the Judge has to do that, 
he will Be wholly occupied with this work 
alone all the year round. 

Babu Jitendra Nath Roy for the Re- 
spondent No. 2l. — The Appelant was 
duly served with notice before 8th Sep- 
tember 1919 and he cliose to stand by for 
more than a year. When he appeared 
for the first time on the 26th September 
1920, he said that he did not appear so 
long to avoid spending money for nothing 
and being harassed. He did not plead 
want of knowledge or that no notice was 
served on him ivide order-sheet, p. 23 of 
the Taper Book). 

Heaviness of the file was not the only 
reason — there wore other reasons given. 
There were sufficient maferials before the 
Judge for proceeding under sub-sec. (3). 

{2\ 22 0. W. N. 702 (1017). 

(8) 22 0. w. N. 704 (1918). 
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The Eeceiver’s report was accompanied 
by a petition verified by him and the facts 
stated in that verified petition could be 
acted upon by the Judge. The Judge 
was also guided by probabilities of the 
case, because the jewellery shop belonged 
to the insolvent’s father and it was in 
the benami of the Appellant because the 
said father was a Government servant. 
The answers given by the Appellant to 
the questions put to him by the Judge 
could be taken as good evidence. It is 
discretionary with the Court to sell the 
undetermined right, title and interest of 
the debtor when he does not deem it ex- 
pedient to enter into questions of title. 
He has given some reasons and the 
Receiver’s verified petition, the answers 
given by ftie Appellant, and the petitions 
of the other ^creditors and the verbal sub- 
missions by the Receiver and the pleaders 
were sufficient materials for the Court’s 
. decision to proceed under sub-sec, (3). 
No separate evidence or further enquiry 
was necessary. Besides, the heavy 
nature of the file in this particular district 
is a very good reason for leaving ques- 
tions of title alone for the time being. 

The Appellant says that the lower 
Court wrongly recorded the answer 
given by ^im with regard to his brother 
Harendra. It is wholly an after-thought. 
The Appellant did not challenge it or take 
any exception in that respect in the long 
petition of objections which he submitted 
thereafter.. 

It was not at all necessary to decide 
questiong of title. That would have been 
making a complicated matter still more 
complicated, and would have unneces- 
sarily caused waste of a laj’ge amount of 
money. The juling cited was a deci- 
sion under tliemld law. The jewellery 
shop cannot suffer. It is not under 
attachment nor is 'it in the Re- 
ceiver’s possession. Its credit cannot 


Have suffered. No notice has been Hung 
up outside the shop to show its connec- 
tion with any insolvent. Some of the 
creditors are prepared to purchase the 
undetermined right of the insolvent in- 
stead of spending good money over the 
determination of his right. If that only 
is sold, we believe we will all be paid in 
full.' The lower Court was right in re- 
fusing to decide questions of title and in 
ordering sale of the insolvent’s undeter- 
mined right, whatever tEal might be. 

Uabu Peary MoTion Ghatterjee (with 
him Babii Krishna Lai Banerjee) for the 
Respondent No. 18. — The Judge has 
given very cogent reasons for refusing to 
decide the question of title in p. 23 (b), 
Reads. He said it would involve a very 
long and cumbrous process, and would be' 
attended with hardships and difficulties 
and costs. Thed’efore he deemed it inex- 
pedient to do so. That was a sufficient 
reason lor proceeding under sub-sec. (3). 

The Judgment of thb Court was as 
follows : — 

The Court, no doubt, under sub-sec. (1) 
of sec. 4 of Act V of 1920, has full power 
to decide a question of title, but the Judge 
has In the present case followed the 
course laid down in sub-sec. (3). 

It* is contended that no sufficient 
reasons are given for adopting this course, 
and that evidence ought to have been 
given before doing so. But the Court, 
where it does not deem it expedient or 
necessary to decide any question of the 
nature referred to in sub-sec. (1) but has 
reason to believe that the debtor has a 
saleable interest in any property, may 
without further inquiry sell such interest 
in such manner and subject to such condi- 
tions as it may think fit. 

It appears that notice was served upon 
Jitendra Nath Bhattacharjee who is the 
Appellant before us^ on the 8tb Septem« 
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ber 1919. He did not appear in Court 
until the 26th September 1920. The 
learned Judge put to him certain ques- 
tions and the purport of the answers is 
mentioned in his order. Upon a consi- 
deration of the matters stated in the 
report of the Beceiver and of the answers 
given by the Appellant when questioned 
by the learned District Judge, he pame to 
the conclusion that the debtor had sale- 
able interest in the property. 

At one stage of the case, it is true, the 
creditors wanted to have a decision on the 
question whether the properties were 
joint family properties or not; but we 
understand that the creditors are now 
willing to purchase whatever interest the 
insolvent had in the property. 

In these circumstances, we do not 
think that we should interfere with the 
order of the Court below. 

The appeals are accordingly dismissed 
with costs, two gold mohurs, to be 
divided among the persons who have 
appeared. 

J. N. B. Appeal dismissed with costs. 

[CIVIL APPELLATE JURISDICTION.] 
Appeal from Appellate Deoiheb 
No. 196 OF 1921. 

Har Eishobe Seal 
and ora, Plaintiffs, 
WOODBOFFB, J. Appellant, 

B. B. Ghobe, j. 

1922, ITbakubDhanBaishnob 
9, March. Defendants, 

Bespondents. 

ffindu Widoa Bx-marriage Act (JCV of 1866) — 
Sim dging after mothei^a re-marriage— R^ht of 
mother to inherit — Hindu law. 

Apart from any provisions of the, Widow 
Re-Marriage Act, a Hindu mother may in- 
hetit from her son by a former marriage, 
the son having died after her re-marriage. 

Aeobah Sooth o.-Bobbaneb (1) refer- 

fj&d to. • 

(1) 2 B. L. B, 19B i II W. B. 82 (1868). 


SlNOH NaHOB. 

This was an appeal against /the decree 
of Babu Kali Prasanna Sen, Subordinate 
Judge, 1st Court of Zilla Sylhet, dated 
the 26th August 1919, affirming the de- 
cree of Babu Bhuban Mohon Sinha, 
Munsif, Srd Court at Habigunj, dated the 
24th February 1919. 

The facts of the case will appear from 
the judgment. , 

Babus Broja Lai Ghakracarty and Preo- 
nath Butt for the Appellants. 

Babus Jogesh Ghandra Boy and Biren- 
dra Kumar Dey for the Bespondents. 

The Judgment of the Court was as 
follows : — 

This appeal arises out of a suit for re- 
covery of possession of and declaration of 
title to lands and we deal with only oiie 
point in this case. The question which 
ames is this. It is admitted that the 
property which is the subject-matter of 
the suit belonged to a man of the name 
of Madan. The Plaintiffs- Appellants 
are the purchasers from the daughter’s 
sons of the grandfather of Madan. 
The Defendants claim under purchase 
from the mother of Madan. Madan, 
the son died admittedly after the re- 
marriage of his mother. Now the ques- 
tion arises which of the parties has ac- 
quired title by theii' purchase; and this 
depends upon 'the question whether the 
daughter’s sons of the grandfather of 
Madan were the heirs of Madan or whether 
Madan’ 8 mother was his heir. Both Courts 
have found in favour of the latter alter- 
natively and accordingly dismissed the suit 
and the appeal. The question therefore 
which we have to decide is whether or. not 
Madan’s mother who is primA facie his 
heir under the Hindu law was incapable 
of inheriting by reason of the second 
marriage. The learned Judges of the 
two lower Courts have decided the 
case after having referred to two. deOisionsi 
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one of this Court, namely, the case of 
Akorah Sooth v. Boreanee (1), and the 
other a rull Bench decision of the Bom- 
bay Hifi;h Court, namely, the case of 
Basappa v. Rayava *(2). The learned 
Vakil for tlie Appellants has sought to 
distinguish these decisions on the ground 
that they deal with cases governed by the 
Widow ije-marriage Act^ (XV of 1856) and 
Jiis contention is this that the Act was 
passed for the purpose of removing a bar 
or disqualification ; that if there is no bar 
to^a re-marriage then the Act does not 
apply and that such is the case here 
according to the evidence which lias 
been accepted, that widow re-marriage 
was permissible amongst the caste to 
w^hich Madan belonged. 

On tlie other hand it is contended for 
the Eespondeifts that the Act is of univer- 
sal application ^nd authority is relied 
upon in support of the respective conten- 
tions of both sides. In our opinion it is 
not, necessary to decide the point. What- 
ever view we accept as regards the argu- 
ment addressed to us on the point this 
appeal must fail. 

It is conceded that if the Act applies 
then the decision of this Court to which 
we have referred is conclusive on the 
point which is now before us. Wc are of 
opinion that \hat decision is also an 
authority in favour of the Respondents 
and against the Appellants even on the 
assumption of the Appellants’ argument 
that the case is not one under the provi- 
siong of that Act, because, in our opinion, 
it must he taken that apart from any 
special provisions of that Act it was de- 
cided in tliat case that a mother may in- 
herit from her son after re-niarriage. 
It has been held that under the general 
Hindu law the widow is entitled to succeed 
to the estate of her son. That case was 

(1) 2 B. L. B. 190 S 11 W. B. 82 (1868). 

(2) I. L. B. 20 Bom. 91 (F. B.) (1904). 


followed by a Full Bench of the Bombay 
High Court and wc agree in the decision 
of the learned Chief Justice in that case 
when he stated that whatever might have 
been iiie view had the matter been un- 
covered by authority it would (in his opi- 
nion) be wrong to disregard a rule affect- 
ing rights of property established as far 
back as, 1868 by the decision of a Full 
Bench of the Calcutta High Court in the 
case of Akorah v. Boreanee (1). 

In our opinion therefore the appeal 
fails and it is dismissed with costs. 

S. C. C. 

[CRIMINAL APPELLATE JURISDICTION. 

Govbrnmrnt App. No. 2 of 192^. 

Superintendent and 
Remembrancer of 

Sanderson, 0. J. Legal Affairs, 
Panton, J. Bengal, Appellant, 

1922, 

7, June. Trailakhya Nath 

Ghatterjeb, 
Respondent. 

Renigal Municipal Act (III of 188 B, C,)^ secs, 
261 and 273 {2)--^* Using a place as a kiln for 
imking meaning and effect o/— “iTiYn,** 

what it actually signifies-- Country panjas or 
clampSy if cmne within the definition of “ hilnP 

A certain person was prosecuted for 
burning bricks in panjas in contravention 
of sec. 273 (2) of the Bejigal Municipal 
Acty which prohibits using any place, 
within the Municipal limits, ''as a kiln 
for making bricks without a license:'" 

Held -That the definition of a kiln ' ' 
points to a structure] which isi of a pemtt- 
nent nature. The process used for 
making bricks (e.g., by panjas or clamps) 
did not amount to using the place as 
a kiln and hence no offence was com* 
mitted: 

If, however, there is a doubt about the. 

(1) 2 B. L. R. 199 1 11 w. B. 62 (1868)^ 
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interpretation of the word “ W/n/’ the 
wordi of the section ought not to he 
strained unduly against the Defendant, 
In a case of this kind, it is not the Junc- 
tion of the Court to strain, the meaning 
of the particular section of the Act, 
because if the particular process in ques- 
tion is in the opinion of the authorities 
such a process as ought to he brought 
within the purview of the section, it is 
open to them to amend the Act, 

This was an appeal preferred on the 
3rd April 1922 against an order of 
aeqiiittal made by the Sub-Deputy Magis- 
trate of Ghatal (Babii Nirmal Kumar 
Sen), on the 3rd January 1922. 

The facts are briefly as follows : — 

Under the sanction of the Chairman of 
the Ghatal Municipality, one Trailakhya 
Nath Chatterjee was prosecuted under 
sec. 273 (2) of the Bengal Municipal Act 
in the Court of the Sub-Deputy Magis- 
trate of Ghatal for having, without a 
license as required by sec. 261 of the Act, 
burned bricks in a kiln, in a place called 
Konnagore within the said Municipality. 

The accused w^as acquitted by the Sub- 
Deputy Magistrate and the present <ippeal 
was preferred by the Local Government 
against the said order of acquittal. 

Mr, Orr for the Crown (Appellant). 

Babus Manmatha Nath Mooke/jee and 
Satindra Nath Mookerjee for the Respon- 
dent. 

The Judgment of the Court was as 
follows : — 

Sanderson, C. J. — This is an appeal 
by the Superintendent and Remembrancer 
of Legal Affairs, Bengal, against a deci- 
sion of a Sub-Deputy Magistrate, 3rd 
class, of Ghatal, and the matter arises out 
of a prosecution, in which one Trailakhya 
Nath Chatterjee was the Defendant, 
under sec. . 273 (2) of the Bengal Muni- 
cipal Act, which provides that, “ who- 


ever, in a Municipality, without a license, 
uses any place for any of the purposes 
specified in sec. 261, or sec. 263, or uses 
any place as a kiln in contravention of 
the provisions of sec. 262A and so on, 
shall be liable, for every such offence, to 
a fine.*’ And the material part of the sec. 
261 which is applicable to this case is ae 
follows: — “Withih such local limits as 
may be fixed by the Commissioners at a 
meeting, no place shall be used without 
a license from the Commissioners, which 
shall be renewable annually, for any of 
the following purposes, namely, as a tan- 
nery, slaughter-house, or kiln for making 
bricks, pottery, tiles or lime.*’ 

The allegation in this case was that 
tlie Defendant had, without a license, used 
a place as a kiln for making*bricks. The 
brick-field was said to be about 50,000 
square feet and the method of manufac- 
turing bricks was, what is called in this 
country, in panjas,'* or as it has bepn 
said by one of the witnesses “ clamps.” 
The description of a ” pan/a ” or 
“clamp” is given by the witness, Joy 
Kumar Rarkar, who was called for the 
Defendant. He says “ there is a differ- 
ence betw^een a kiln and a clamp. In a 
“clamp” or “pan/a” the fuel and 
bricks are placed in alternafe layers. In 
a kiln, which means a room or maeonry 
enclosure with or without roof, the 
bricks are stacked without any fuel 
and burn from places or fuels arranged 
below^ the stack, in which the fires are 
lighted and kept np with fresh supplies of 
wood or coal till the bricks are burnt.” 
Then he says, “we never say Bull’s 
clamp but Bull’s kiln and we say ‘ country 
clamp ’ which does not mean a kiln.” 
Then in describing the process adopted by 
the Defendant, he said, “ I would not say 
that the bricks were burnt there in kilns, 
but they were burnt in clamps ” or 
country “ panjas,” 
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On the other hand, it has been contend- 
ed that this process of burning bricks by 
placing the fuel and the bricks in alternate 
layers so that they reaph up to a consider- 
able Height and cover a considerable area 
really in effect amounts to the creation of 
a kiln. The Magistrate decided in favour 
of the Defendant holding that this process 
was not a kiln and the Legal Remem- 
brancer has appealed. The definition of 
a kiln in the .Oxford Dictionary is as fol- 
lows : — “ A f\irnace or oven for burning, 
baking or drying of whifeh various kinds 
are used in different indnstrial processes.” 
Then it gives an instance, “ An oven or 
furnace for baking bricks, tiles or clay 
vessels, or for melting the vitreous glaze 
on such vessels.” 

That definition in my opinion points to 
a structure, which is of a permanent 
nature. Further I was struck with the 
account which the learned Vakil read 
from the Encyclopssdia Britannica in 
volume 4 at page 520. It runs as fol- 
lows : — “It is evident that the best 
method of firing bricks is to place them in 
permanent kilns, but although such kilns 
were used by the Romans some 2,000 
years ago, the older method of firing in 
“ clamps ” is still employed in the smaller 
brick fields, " in every country, where 
bricks are made. These clamps are form- 
ed by arranging the unfired bridRs in a 
series of rows or walls, placed fairly 
closely together so as to form a rectangular 
stack. A certain number of channels or 
fire-mouths are formed in the bottom of 
the clamp and fine coal is spread in hori- 
zontal layers between the bricks during 
tjie building up of the stack. Fires 
are'' ' kindled in the fire-mouths and 
the clamp is allowed to go on burning 
until the fuel ' is consumed throughout. 
The clamp is then allowed to cool, after 
which it is taken down and the bricks 
scffi^ed.’' In that description there is 
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clearly a distinction drawn between that 
which is a “ clamp ” and that whdch is a 
“ kiln,” and the process of making bricks 
by n^ans of ” clamps ” seems to be older 
than the kilns which were used by the 
Romans about 2,00U years ago. Giving 
to the word “ kiln ” its ordinary mean- 
ing, I am inclined to the opinion that the 
Magistrate was right in his construction. 
Tf, however, there is a doubt about it, 
the words of the section ought not to be 
stniincd unduly against the Defendant. 
In rny judgment there is force in the 
argument which the learned Vakil pre- 
sented, upon the construction of this part 
of the section. The words are, " using a 
place as a kiln for making bricks.” His 
argument was that if it had been intend- 
ed to prohibit the manufacture of bricks 
not only by means of a kiln but also by 
means of the older system of “clamps,” 
it would have been sufficient for the 
Legislature to provide that no place shall 
be used without a license from the Com- 
missioners for the purpose of making 
bricks ; consequently, we must take it that 
the words “ no place shall be used as a 
kiln fer making bricks,” were advisedly 
used by the Legislature having regard to 
the ordinary meaning of the word “ kiln ” 
as distinguished from “ clamps.” In a 
case of* this kind, in my judgment, it is 
not the function of tlie Court to strain, the 
meaning of the particular section of the' 
Act, ^because, if the process which is 
aimed at in this prosecution is really a 
nuisance and if it is in the opinion of the 
authorities such a process as ought to be 
brought within the purview of the section, 
it is open to them to amend the Act. 

For these reasons, in my judgment, the 
appeal must be dismissed. 

I’ANTON, J. — ^I agree. 

J. N. R, Appeal dismissed. 
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by them in the manner pointed out by 
him. The next item wliich the Sub- 
ordinate Judge took up for examination 
was the sum of Its. 19,725, with which ho 
deal's in the same exhaustive manner and 
show's how that sum was divided and how 
it was applied by the ])ersons among 
whom the division was made. He shows 
that out of that sum TRs. 7,400 were s(‘t 
apart to Eamalinga, Es. 7,40(J to 
Labshmivaraha and that Es. 4,925 were 
given to Defendant No. 2. After an 
examination of the documents connect tnl 
with this division he came to the conclu- 
sion that Labshmivaraha received his 
share and applied the same to his uses, 
and that, tliereforc, he is not entitled to 
any share in tlie sums allotted to tlu; Dc- 
,fendants Nos. 1 and 2. With regard to 
this item the High Court take a dill'erent 
view. They nmfd, upon a Ictlci' which 
Krishna Annavi No. 2, ttie first D dend- 
ant’s fatli.er, wrote to tlic manage]* of the 
moi’tgagor on the 2()th Alarcli 1909, say- 
ing that, We consent to re('eive for tlic 
total debt due by the Zemindar a eerlain 
rate of inteiest,” that there w'as no such 
division as tlu' lii*st C'oud, liad found. 
With regard to Ex. C., on which prilcti- 
cally the decision of the High C^)urt in 
reR])ect of this particular item rests, it 
seems sufficient to say, as the Subordinate 
Judge properly observes, tliat a mere 
statement of Krishna Annavi No. 2 <!annot 
outweigh the other facts. ^ 

With regard to the item of Es, 0,550, 
the Subordinate Judge has applied the 
same method -of examination and the 
High CoTirt have affirmed his view*. Ee- 
garding tinoflicr item consisting of 
Es. 1,795, due from a Mutt on a mort- 
gage, tlie Subordinate Judge held tliat it 
had been divided among the pai ties in 
accordance with the allotments show n in 
the list. The learned Judges of the High 
Court have set aside his finding upon what 


appears to their Lordships a certain mis- 
apprehejision of the facts. These facts 
arc fully set out in the judgment of the 
first Court, and do not require repetition. 

Eegarding item (N(5. 2) iu the first list, 
which amoimlod to ]\s. 7,591, due to the 
Annavi family from a Zemindar, it ap- 
pears that Es. 2,847 were set apart to 
Eamaliuga. and tlie sanu' amount to 
Lakshmivaralia and ilie balance of 
Es 1.898 was given to the second Defen- 
dant. E'especting lliis item tJie Sub- 
ordinate rliulgc deals wilh it equally, ex- 
haustively and bolds — 

In this item, lls. 2,817-1 was set tapart 
to Rainalinga Annavi and the sanw amount 
to Lakshmivaralia Annavi. The balanoe* 
Rs. 1,898-10-6, was set apart to the 2nd 
Defendant. Exhibit XI is a pro-note for Rs. 
3,185-2-1 executed to 1st DefendatiEs father, 
Krishna Annavi, by Si van Sethuroyar on 
13th August 1897. This amount is described 
os his fathej*’s share in the amount due under 
a pro-note executed to Hanialinga Annavi 
and on account of a chit (onducled by Sivan , 
Sethuroyar. This i)rf)-noto was attested by 
Labshmivaraha Annavi and Rajiiakrishna 
Annavi. Ex. XI (^0 is a pro-note for 
Rs. 3,8'1()-13-8 executed by Sivan Sethuroyar 
on 5th August 1900, for the afnount due 
under Ex. XI. Sivan Scthuio.\‘ar’s sun, 
Simdarannsubramania Sethuro.yar executed 
to Krishna Annavi, the 1st Defondant’s 
fatlnn*, the pro-note, Ex. XI on 28th 

July, 1903, for Rs. 4,671-7-0 being the 
Principal and interest due under li.x. ,X1 
(a). Defendants’ 7th witneiss, Mana Rama 
Aiyar has attested Exs. XI aftid XI (h). 
Defendants’ 5tb witness, .lagaiiiHadlia Aiyar 
who was Kariyastluin under Sivan Sethuro- 
yar, swears that Ini wrote Exbt. XT and that 
first Plaintiff’s father and second Defendant 
attested it. This witness also wrote the. 
pro-note, Ex. XH, which was executed lo 
second Drd'cndant by Sivan Sethuroyar on 
the same date as Ex. XI, namely 13th 
August 1897, for Rs. 2,123-6-8. The amount 
is described in that document as his share. 
This pro-noic was renewed in second De- 
fendant’s name on 5th August 1900, by Ex. 
XII (u) for Rs 2,561-8-11 and a pro-note 

118 
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similar to Ex. XI {h) was executed to second 
Defendant for Jls. 3,114-4-0 on 28th July 1903. 
The pro-note executed to first Plaintiff's 
father on tlie dates of Exs. XI and XIT has 
not been produced. , But it is mentioned in 
the pro-note, Ex. XTIT, for Rs. 3,844-13-8, 
which was executed to first Plaintiff’s father 
on 5th August 1900, at the same time as 
Exs. XI (a) land XII (o). Ex. XTII (a) was 
executed to first Plaintiff’s father in rom*wal 
of Ex. XIII by Sivaii Sethuroyar’s son for 
Rs. 4,671-7-0 on the same date as Exs. XI (a) 
and XII (6). These documents are proved 
by Defendants’ fifth witness, Jagannadha 
Aiyar. Defendants’ 6th witness, Ganapathi 
Aiy«ar, wrote Exs. XI (o), XIT {a) and XII. 

On the first of December 1903, Sivmn 
Sethuroyar’s son, Sundaramsubramania 
Sethuroyar, executed the sale-deed. Ex. XTV, 
for Rs. 15,350 in respect of certain lands in 
the village of Vellangiili, that is, the pro- 
perties de^ribed in Sch. VIII, and a land 
in Uppubiyanputtur in the Oorktidu Zemin, 
that is, item No. 1 in Sch. XII (5). The sale 
deed was executed jointly to first Plaintiff's 
father, first Defendant’s father aind second 
Defendant. The recital in the sale-deed 
is that out of the sale price, Rs. 7,000 
was paid in cash and that the balance, 
Rs. 8,350, was credited towards a por- 
tion of the amount due to the vendees.” 

In respect of this item the High Court 
took a dift’orent view. They state their 
reasons thus : — 

There ;s nothing in the document to show 
that this amount was not the common joint 
property of all the three persons. The 
balance of Rs. 8,350-0-0 was credited towards 
a portion of the amount due to the vendees 
under various promissory notes and a razi- 
namah decree. There is nothing in the 
document to show the debts that wore due 
to each individual co-parcener. There is no 
doubt, therefore, that the property purchased 
under Ex. XTV was treated as common pro- 
perty. The purchase in the names of all the 
co-parceners jointly is inconsistent with the 
ease set up by the Defendants so far as this 
prtjperty is concerned. The Subordinate 
•ludge says that the three persons purchased 
the property with the intention of dividing 
it along with the other lands of the family 
which were left undivided. If this is so, 


there is nothincr to suggest that this property 
was not intended to be treated as the other 
immoveable properties in which they were 
equally interested. There is nothing to sup- 
port the inference of the Subordinate Judge 
that this property should be divided 
in the proportion in which the debts were 
divided. We therefore hold that the Plain- 
tiffs are entitled to a half share in the "^no- 
perty purchased under Ex. XIV.” 

In tlieir Jjoi*dships' opinion the view 
expressed by the Subordinate Judge ap- 
pears to be fully warranted by the evi- 
dence. 

Tlie theory that in 18QS there was only 
a partial division of the outstandings 
which only related to three items, whilst 
tlie rest wei*e left joint, is not consistent 
with the evidence, nor indeed logical. 
The Defendant No. 2, in his written 
statement, gives the reason why the joint 
money-lending ^ business was wound up. 
He says that in that year or about that 
time Lakshrnivaraha desired to make 
some gifts of money to his daughter : the 
other members objecfcc.'d h) those monies 
being paid out of the joint funds; it was 
then decided that the business should be 
wojLuid up, and the shares of the different 
parties asceilained and divided : that 
Lakshrnivaraha thus obtained his share, 
and out of that share made the gifts 
wliich are now impugned by tlie Vlain- 
tills. This statement is supported by De- 
fendant No. 2 in his evidence. The 
reason for the division is clear and 
straightforward, and explains the sub- 
sequent conduct of the parties to the 
transaction. • Hie delibt'nite preparation 
of tlie lists with their precise details and 
eyslematic apportionment of shares, the 
setting apart of a sum for worship, and 
tJie allotment of a sum to ■Muthuswami 
dispropoTtionato to tlie share to which he 
was legally entitled, for reasons wdiich do 
not seem at all illegitimate, betoken a 
design to wind up altogether the family 
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money-lending business and divide the 
outstandings. That those outstandings 
were, in fact, divided and were taken by 
Ramalinga, Jjakshmivaraha, and the 
second Defendant in certain specific 
shares which roughly came to three- 
eighths to the first two and two-eigliths to 
Kama Krishna is proved beyond doubt. 
When subsequently the tlirec combined 
in fresh purchases or mortgages tliey con- 
tributed towards such ac<piisitions in pro- 
portion to the shares they acquired on 
the division of the outstandings. 

In conned ion with these purchases, 
the Subordinate Judge pertinently ob- 
serves : — 

111 all these documents there is reference 
to Thamtjal bhcnjain (your share). If there w<as 
-no division, this recital would not have been 
made. The object of taking: the signatures 
of the other two co-parccners in the docu- 
ments executed to each* of thcin was to 
prevent them from afterwards contending 
that the documents were taken without their 
knowledge.^’ 

And the oral evidence fjbows tliat the 
rents and issues of the properties so ac- 
quired w^ere taken by the parties in those 
shares. The High Court does not sticni 
to have* attached much importance to this 
circumstance. But the enjoyment of the 
subsequent acquisitions is strong evidence 
of the fact, the Subordinate Judge* has 
found, that they bought them in those 
shares and enjoyed them in those shares. 

rt has been strongly contended, on 
behalf of the Plaintiffs, that Narayana 
was of age in 1895 and was not a party 
to the partition, and is, therefore, not 
bound by it. But it is conclusively 
proved that Narayana acquiesced in and 
adopted the acts of his father not only in 
his life-time^ but also since his death. 
He cannot now turn round and repudiate 
the division made in 1895. On the 
whole, their Lordships are of opinion that 
the view taken by the High Court of what 


AVI. 

took ])ljice in that year cannot be 
sustained. 

There remain now^ the two questions, 
one relating to the .validity of the two 
gifts made by Lakshmivaralia to the 
fourth Defendant, roniiu Animal, llie 
first is an assignment of lls. 5,000 out of 
the money which fell to the share of 
Lakshmivaraba due* from tlie Thiruva- 
vuduthurai Mutt. This w^as done at the 
instance of Lakshmivaraba. The other 
is an assignment of a usiLfructnary mort- 
gage held by him. Tn the aggregate the 
tw’o sums amount to Ks. 8.000. The 
father lias undoubtedly tlie power under 
the Hindu law' of making, withiil reason- 
able limits, gifts of moveable [iroperty to 
a daughter. In one case tlj«i l.-ioard 
ujilield tlie gift of a small shure of im- 
moveable property on tlie ground ibai it 
was not shown to be unreasonable. In 
the present case, the gifts relate to sums 
of money. The only question is wliether^ 
they were reasonable. Both the Courts 
in India liave answeicd the question iii 
the affirmative and their Lordships have 
no materials or uround to hold otherwise. 

Begarding the prayer for the allotment 
upon partition of Bs. ‘2,000 for the marri- 
ages of Plaiiitilfs Nos. 2 and 3, the High 
Court disallowed llie claim in*rcs])ect of 
tlie prospective marriage, but allowed it 
for the expenses of tlie marriage that fook 
place before the decree in the first Courtj 
on the ground that the joint family status 
was not dissevered until the decree for 
partition, and that the joint family 
liability continued until then. This view 
is oi)])osed to the hnv laid down in the case 
of Girja Bai v. Sliadashiv Dhundiraj (2), 
where it was held expressly, that under 
the law of the Mitaksliara, to which the 
parties in the present ca^c are subject, an 
unambiguous and definite intimation of 

(2) L. 43 I. A. 161 : 8. c. I. L. B. 43 Cal 
1031 { 20 0. W. N. 1086 (1916), . 
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intention on (lie part of one member of 
tile family to separate himself and to 
enjoy liis share in severalty has the effect 
of creating a. division of the interest 
which, until then, he lia,d held in joirit- 
iiess. This intention was clearly inti- 
mated to the co-])areenerK when the Plain- 
tiir Narayana served on them the notice, 
Ex. 11, on the dOth^of July 11)01). ^rhat 
notice efl'ected a. separation so far as his 
branch of the faniily was concerned, and 
no obligation rested on the joint family in 
respect of Ins sons’ maiTiages. The d<a- 
cree of the Subordinate Judge dismissing 
the claim was therefore correct. 

As regards the propcilies in Schs. XI 
and Xm, there arc not sufficient inaleriais 
before their Lordshi])s to deteriuine whe- 
ther they lielonged to the joint family or 
formed thc^ exclusive propeiiy o(‘ the 
riaintilfs. It will be for the first Coiut 
to decide the (piestioii upon proper 
^ materials when giving clTect to th(‘- decree 
for partition. But the parlies would be 
well advised to settle it amicably. 

It is admitted tliat the land allotted to 
the widow of Subramania Aniui\i (De- 
fendant No. 5), on her decease, became 
divisible among the heirs of her husband, 
in other words the male ineinbej’s of the 
family, pafties to this action. To this ex- 
tent tlio declaration made by the Suboidi- 
nate Judge will be varied. 

The High (Jourt directed in its discre- 
tion that each ])arty should beai* his own 
costs. With that direction iheir Lord- 
ships do not propose to interfere. But 
having regard to the nature of Uie conlen- 
lions, they consider that the IMaintiffs 
must pay (he costs of Defcndtints 
Nos. 1, 6 and 4. The Dcfemlanie 
Nos. 1 and fi, who alone impugned 
(he right of Defendant No. 2 to a share 
iii the joint liimily ]> roper tics, must pay 
his costs. The riaintiffs’ cross-appeal 
will be dismissed with costs. 


Their Lordships will accordingly 
huinhly advise His Majesty to set aside 
the decree of thc^ High Court and restore 
tlie decree of the Subordinate Judge, sub- 
ject to the above variation, with the above 
directions as to costs. 

Solicitois : Mcasrfi. Chapman Watkar 
and Shrplianl for J<. Bainalinga Annavi 
aiuLDharmi Animal (Defendants Nos. 1 
and 0). 

Solicitors AJessrs. Barrpw Rogers and 
Nrvill for Narayana and his sons 
(Plaintiffs). 

Solicitor : Mr. Douglas (iraiiL for 
J^ama KrisJina Annavi (Defendant No. 2). 

Solicitor : Air. Kdward Dalgado for 
l\)nnii Ammal (Defendant No. 4). 

G. D. M. 


[CIVIL APPELLATE JURISDICTION.] 
Appeal fro.m Appellate Decree 
No. 1660 OF J916. 


Tednon, J. 
Richardson, J. 
1918, * 

21, May. 


Guru Craran Sirkbr, 
Plaintiff, Appellant, 

V. 

UmA ChARAN SlBKBR, 
Defendant, Respondent, 


Ctoil Procedure Code (Act V of 1008)^^Sch //, 
cU. 20 and 31 — Private arhiiratirm award filed 
andjvdgrnent pronounced and decree following^ if 
can he re-opened in siibsequent suit to set aside the 
award and decree — Res jiidicHta. 


Matters heard and detcrniined in pro- 
ceedings under cd. 21 of Sch. II of the 
Civil Procedure Code arc res judicata and 
cannot be reopened in a suhseguent suit 
betwecli the same parties and brought for 
the purpose of settiug aside the award and 
the decree following upon Ihe judgment 
pronounced in aeeordance therewith, 

.1 proceeding under cl. 21 of Sch. 11, 
C, r. C. is a suit within the meaning of 
sec. 11 of Ihe Civil Procedure Code. 

^Jffiis u as an appeal against the decree of 
P. V. De, Esq., Covenanted Subordinate 
Judge of Zillah Nadia, dated the 20th 
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April 19J6, aHirmiiiji; the decree ol Balm 
Kiimud Nath Eoy, Mnnsif, 1st Court at 
Kiisthia, dated the 22nd of ilay 1915. 

The facts of the ease briefly jirc as 
follows : — 

Appellant and Kcspoiuleiit art' brothers. 
There wei'e disputes between them over 
their paternal property-^ it Avas decided to 
settle them by arbitration : an a\-l)itralor 
was appointed, and lie ji[avc an award. The 
JtespondcntiWippliGd in Court to have the 
aw'^ard filed under sec*. 20 of Scb. fl of the 
(.Uvil Trocedure Code. Notices were 
issued by Court on the otber jjarty who 
objected on the ^roiuid that the award 
was fraudulently obtained. T\w Court 
disallowed the objection and filed tlu^ 
aAvar’d. Theji the Appellant sued llic Ue- 
spondent lbi‘ settinj,^ aside the deert^e of 
tlic Court passed in accordance with the 
award on tlie ^touj ids , that the decree was 
obtained by fraud. 

The learned Munsif of Kustljia did not 
enter into the merits of the case but held 
that the subject-niatter of the suit Avas re.s* 
judicaia and dismissed the Appellant's suit 
and ibis decision w^as atfirmed in apjieal 
by the Subordinate Jud^e of Na4ia. 

Hie Apjiollarit ])rofeiTcd this second ap- 
peal in this Hon’blc Ili^b Court. 

Babu Sliib Prosomio Bhatiacharjl 
(with lUibu Pashupalinalh S(fstri) for 
the Appellant contended that — Pro- 
ceeding before the fij-st Court filing the 
award was not a ‘ suit ' and hence the 
decision in that proceeding was not a 
bar to the present suit ae res judicata, 
liar Chandra Pralap v. Lai Raghuraj (2) 
and Kunji Lai v. Durga Prasad (8) were 
referred to. 

Pabu Phamndra Jjal Moilra, Vakeel, for 
the Respondent. — Sch. II, Art. 20, sub- 
cl. (2) shows that the application for 

(2) I. L.B. 29 A11.619: 8. c. 11 C. W. N. 

Ml (P. C.) (1907). 

(3) l.Ii. B. 32 All. 484 (1910). 


SlHKEK. 

filing the award “ shall be numbered and 
registered as a suit,” Art. 21 of that 
Schedule shows ” that the Court shall 
]>roceed to pionounce judgiflcnl according 
to the awiud and cl. (2) states ” upon the 
judgment so pronounced a decree shall 
follow ; ’ definition of decree in sec. 2, 
cl. (2) shows that it means that it is an 
adjudication detewniniug the rights of the 
parties with regard to matters in con- 
troversy “ in tile suit," and sec. 20 states 
that ‘ every suit shall be instituted by the 
presentation of a plaint or in such otlu'r 
manner as may be ])rescribed.’ fl'lie 
latter ])ortion of ibis section was added 
in the present Code of 1908. Bo an appli- 
cation must be treated as a suit if it is 
numbered and registen'd as a suit and 
if tbe judgnieul is dcliveied iuis bound to be 
followed b> a decree. 

Under see. 520 of the former Code 
there was no pr()\isir)u for passing diy 
judgment and decret' ojj an aAvard. J3ut 
that is no longer tlie huv. Under tlie pVc- 
sent (’ofle there is no diirererice betw'een 
con’esponding sees, of 526 and 522 of the 
old Code. 

Even under the Old Code in Chuknu 
Khan v. Muhainniad Hossain (1) it was 
Jieid tJiat Older under sec. 520 was 
decree under see. 522 of theOld Code, tlie 
casefi of Wazir Mahlon v. Cliamir iSinqh 
(5) and Vyankatesh v. Sakharam TO) are 
authorities for holding that the judg- 
ments oil awards ai’c res judicata. 

In Md. Waliid-uddin v. Hakiman (1), 
it was held that an order under sec. 525 
of the old Code rejecting llie application 
is a decree. 

Tlicreforo the word ‘ suit’ in sec. Ji of 

(1) I. L. R. 26 Cal. 7o7 : s. c. 2 0. W. N. 629 
(F. B.) (1S98). 

(41 I. L. R. 29 Gal? 167 at pp. 183, 184 : 8. c. 
6 0. W. N. 226 (P. C.) (19011 

(6) I. L. B. 7 Gal. 727 (18811. 

(6) I. L. B. 21 Bom. 466 (1896). 
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the C I^. C. wide eiiou^di to include 
proceeding's under panis. ‘20 and 21 of the 
Scli. II of the Code. The decree passed 
under -see. 21 of Sch. n was in the nature 
of a cons(‘nt decree and no appeal against 
l.liat decree was allowed in the Code; but 
ujdci’ filing the award was appealable. 
The Ajipellant did not challenge tliat order 
in appeal. The Court* which tried tlic 
former proceeding is quite competent to 
decide the present suit. So all tlie 
elements of res judicata are present. 

The cases cited by the Appellant have 
no bearing. The case in Har SUatiliar 
Pratay v. Lai Raglturaj (2) was under a 
s})ecial Act •, it was with regal’d to an award 
by the Committee of Oudh 'ralukdars ap- 
pointed under sec,. of the Oudh 

Estates Act.* The case in Kuuji Lai v. 
Durga Prasad (3) is distinguishable as the 
order was not lollowod Iry the decree. 

iiabii tihib Prosutnio Phattadiarji re- 
plied. 

T^'lie JuDGMEMT oE ’niu Court was as 
follows : — 

Teunon, J. — The only (piestion in this 
appeal is wdiether matters, heard and 
determined in proceedings under the 2ud 
Schedule to the Ci\il Procedure Code, 
cl. 21, may bo re-opened in a subsequent 
suit between the same parties and brought 
for thd purpose of setting aside the award 
and the decree following upon the judg- 
ment pronounced in accordance therewith. 
We have little difficulty in answering 
this question in the negative. 

Even under the Civil Procedure Code of 
1882, it was held by the Eull Bench in 
the case of Mohammed Wahid-uddin v. 
Ilahiman (1) that an order refusing to 

(1) I. L. R. 26 Cal. 767 : s. c. 2 0. W. N. 629 
(P. B.) (1898>.‘' 

(2) I. L. B. 29 All. 619: 8. c. 11 0* W. N. 

841 (P. 0.) (1907). 

(3) 1. L. R. 32 All. 484 (1910). 


SiRKER. 

file an award was a decree. In cl. 21 of 
tlie 2nd Schedule it is now expressly pro- 
vided that an order filing an award shall 
be foj lowed by a judgment and a decree. 
These provisions and the further provi- 
sion in sec*. 26 that a suit may be institut- 
ed otherwise than by presentation of a 
plaint make it clear that a proceeding 
under cl. 21 of the 2Md Schedule is a suit 
and that a subsequent suit brought for 
tJic purpose of reagitating tlie matters 
therein heard and determined is barred by 
the provisions of sec. 11 of tlie (’ode. 

The appeal will therefore be dismissed 
with costs. 

Rich VRDSOiN, J. — I agree as in my opi- 
nion the word “suit" in sec. II of the 
(hvil 1 Procedure Code is wide enough to 
inclucle proceedings under paragrajihs 20 
and 21 of tlie second Schedule. It is 
true that the adjudication by wdiich the 
Court directs the award to be filed is in 
the form of an ‘ ‘ order ^ ’ from which only 
one appeal is allowed under sec. 104 (7) (/) 
and sec, 104 (2). It is also true that upon 
the oi’der being niadc, the Court is to 
pronou/ice judgment according to the 
award and that from the decree which’ fol- 
lows no appeal is to lie except in so far as 
tJiel decree is in excess of or not in accord- 
ance with the award. Clearly the de- 
cree is in the nature of a consent decree. 
But inasmuch as the order under which 
the award is filed is made upon notice to 
the parties to the arbitration and it is 
open to any party objecting to the award 
being filed to prove any of the grounds 
mentioned or referred to in paragraphs 14 
arid 15, it seems io me clear that under 
sec. 11 the bar of res judicata applies to 
the matters which thus came to be directly 
and substantially in issue between the 
parties and that the issues so arising can- 
not again be raised in a subsequent suit, 
always assuming that the Court which 
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made the order was a Court competent to 
try siicli subsequent suit. 

Under Exp. IT ot‘ eec. 11 competency 
is to be cletermined irrespective of any 
provisions as to a right of appeal. 

In the present case it is clear that the 
suit rc-opens questions which were fully 
dealt with in the order under which the 
award was filed. It may also be observed 
that no appeal was preferred from that 
order. It is sufiBcient to say that the 
whole matter was decided by a Court o( 
competent jurisdiction in a former suit. 

I concur in dismissing tlie appeal with 
costs. 

S. C. C. Appeal cUsviissed. 

iOlVlL APPELLATE JURISDICTION.) 

Appeals from Appellate Decrees 
Nos. 2586 AND 2603 of 191». 
Greaves, J. 

B. B. Ghose, J. 

1922, 

Heard, 16 and 

1 7, February, 

Judgment, 

27, February. 

Ckowkidari Chakrau lands within the a^hit of a 
piitnl, resumed hy Oovernment— Respective rights 
of piitnidar and Zamindar in such lands. 

The interest of the pntnidar in resumed 
Chowkidnri Chahran lands compgrisnd in 
his putni is derived from I he putni itself 
and nothing else and the Zamindar can- 
not claim a share in the profits derived 
from the settlement of such lands and thus 
in effect to vary the putni. 

The law to the contrarij laid down in 
Moitaraja Buoy Ciiand r . Krisdna (1) 
and the decisions folloiced therein is 
not correct, in view of the decisions: of the 
Privy Council in Eanjit Singti Bahadur 
V. Kali Dasi Deri 02) and Ban.ut Sixoh 

(1) a4 0. L. J. 275 (1920». 

(2) p. R. 44 I. A. 117 : s. c. 21 C. W X. 609 . 

1. L. R. 44 Gal. 841 (1917). 


•Nabpat Singh. 
Plaintiff, Appellant, 

u. 

Uaja Bhupkndka 
Nakaic4 Singh, De- 
\i ndant, Respondent. 


Bahadur v. :\Iaharaj Bahadur Singh (3). 

These were appeals preferred on the 
5th December 1919 against the decrees of 
the District Judge of Birbhum (P. C. De, 
Esq.), dated the *13th September 1919, 
affirming the decrees of the Munsif at 
Rampurhat (Balm Ram Diilal Deb), dated 
the 80tli September 1910. 

Th(^ facts of like case will appear from 
the judgment, 

Mr. B. Cdiakravariy, Babus Brojolal 
Cliakravarty and Susil Kumar Bose ior the 
x\j)])ellant. 

Babus Mahendra N. Boy and Priya kian- 
lar Mazumdar for the Respondent. 

• 

The Judgment op the Coi’RT was as 
follows : — 

These appeals are preferred by the 
Plaintiff against decisions of the District 
Judge of Birbhum affirming decisions of 
the first Munsif at Rampurhat, 

The suits were brought to recover khas 
possession of certain resumed ChowkiJari 
Chakran lands together with mesne pro- 
fits. The ria-iritiff claimed these lands as 
included in the piifni taluk granted to his 
predecessors-in-ijiterest by the predeces- 
sors-in-intei’cst of the first Defendant, 
who is tlie Zamindar, by a putni pattah 
of tbo year 1853, the Bengali date being 
the ‘29tli Kartik 1260. It is not disputed 
that the lands in (question w^ere included 
in the putni pattah but it is said that 
these lands w'cj-e not taken into account in 
settling the rent payable under the pattah 
and that consequently the Zamindar, the 
Respondent, is entitled to a share of the 
rent derived from settling the resumed 
lands with tenants. No dispute arises 
with regard to the payment of the Govern- 
ment revenue which has been assessed on 
the resumed lands and which, under the 
terms of tlie putni pattah , is payable by 

(3) 1. L. B. 46 Cal. 173 : 8. o. 23 C. W.|N. 198 
(P. 0.) (1918). 
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the AppefljlTit. Tt is conceded that, from 
the time of llie crealioti of the pubni an til 
the lanre wcie resumed, the CHiowkidars 
rendered jahaie personal ser\icea to the 
piitriidar and not to tlie Zamindar. , . 

Tile first Court declai-ed Ihe Appellant's 
title lo tli(' lands in suit and decreed /rJ/r/.s’ 
possession on condition that the Appellant 
paid to the Zamindar ii? respect of the re- 
sumed lands an additional rent to that 
nain(‘d in the pnlni paUnli. The Appel- 
lant was awarded mesne profits. The 
lJis(ri(*t dud.L'e affirmed this decision and 
remanded tlu' eases to ihe first Court (\) 
for determination of the conditions and 
tonus under which lh(j piilnidar was to 
hold the lands under the Zamindar, (2) 
for the ascertainment of mesne profits. 

The ‘ Appeljant resists the Zamiridar’s 
right to share in the rents and profits de- 
rived from the wettlmnimt of the resumed 
lands firstly on the i^mund that the lands 
are eomprisi'd in the puhii paliali and 
that (jonsecpientlv Hie nuits and profits 
are his : secondlv, on tlu' ground that these 
rents and [irofits must he taken as th<» 
equivalent of the personal services foj*- 
merly rendered to him by the (diowkfdars 
prior to the resumption. 

The Zamindar Respondent, as already 
stated, claimfi a share of the rents and 
profits as he says that these lands wore 
nevei* 'taken into account when the jama 
was fixed and he relies on a long soi'ies of 
decisions, to which we have been referi-ed. 
as esiablisliing the Zamindar \s right to s 
share of the rents and profits, in addition 
to the amount payable to the Chowkidari 
fund under ihe provisions of Act VF of 
J870, unless it can he shown that the 
lands were taken into account in fixing 
the jama when the putni was created. 
These decisions have recently been con- 
sidered and followed* in the case of Molia- 
raja Bijoy Ghand v. Krishna (1), whicli 
(1) 34 G. L. J. 2K (1^20). 


Singh. 

was decided in Decemhej* 1920, and no 
useful jmrpose would, we think, be seiwed 
hy going through them again. They un- 
doubtedly do support the contention 
urged before us on behalf of the Zamin- 
dar Respondent and it is useless to sug- 
gest that’ tlu'y are in the main distinguish- 
able from the cases before us. But, vith 
the exception of the case of Maharaja Bijoy 
Ghand v. Krishna. (1), above I’eferred to, 
thev were all decided prior to the deci- 
sions of the rTudicial Committee in Ranjit 
Siuffli Bahadur v. Kali Dasi Debi (2) and 
Ranjil Sinyb Bahadur v. Maharaj Bahadur 
Singh C|). By t.h(^ first of these decisions 
it was for the first time finally. established 
that the Zamindar at the time of the 
permanent settlement obtained or re- 
tained in the Chowkidari Chakran lands 
situate within the territorial boundaries 
of a village comprised in his Zamindari an 
interest (‘apahle of* lieing made the sub- 
ject of a puhii lease and in Ranjit Singh 
Bahadur v. Maiiaraj Bahadur Singh (3), 
where the nature of the jmtnidar's rights 
in resumed Chowkidari (ffiakran lands 
was considered, it was laid down that 
upon the resumption of such lands by 
Government the rights of the puimdar 
were those conferred on him by the estate 
and interest created by the piitni Iqase and 
that it ^vas this right which was kept alive 
by sec. 51 of Bengal Act VT of 1870. 

By the joint effect of these decisions 
the putnidars interest in such lands if, 
as here, they are comprised in his putni, 
is dei-ived from the putni itself and from 
nothing else. 'This being so it is difficult 
to see on what principle the Zamindar 
can claim to \ary the putni by enhancing 
the rent in respect of lands which were 

(1) 34 0. L. J. 275 (1920). 

(2) L. R. 44 1. A. 117 ; s. c. 21 0. W. N. 609j 

I. L. R. 44 Cal. 841 (1917). 

(3) I, L. R. 46 Cal. 173 : s. q, 23 C. W. N. 

198 (P. C.) (1918). 
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included in the original demise even as- 
suming that the profits of these lands 
were not taken into account in fixing the 
rent. The learned Vakil for the Bespqn- 
dent has not been able to suggest to us 
any principle, although by way of analogy 
he prays in aid the assessment by Oovern- 
ment of additional revenue in respect of 
these lands. This analogy however i?an- 
not assist him as the Government's right 
to make such assessment is derived from 
Ihe provisions of Act VI of 1870 and is 
therefore a right conferred by statute. 

Under the ciroumstanee.s stated above 
we do not think that the decisions relied 
on by the Bespondent Zamindar cun be 
taken now to be correct and the case of 
MoHaraja Bijoy Chand v. Krishna (1) ad- 
Inittedly only follows these decisions. 
We think it woidd not be correct to tsay 
that the putnidar is only qntitled to obtain 
possession on terms and that the Court is 
to assess I’ent on these lands when it has 
been held that his title accrued from the 
time of the jnitni settlement. We agree 
with the decisions in the unreported cases 
to which we have been referred, No, 1500 
of 1914 and No. 2261 of 1916. In the; re- 
sult theke appeals succeed and we set aside 
that portion of the decision of the District 
Judge which remands the cases to the 
original Court to determine the conditions 
and terms under which the putnidar is to 
hold the lands under the Zamindar. The 
rest of the remand order will stand. That 
portion of the Munsif’s decree which im- 
poses on the Appellant, as a condition of 
ilj|btaining khas possession, the payment of 
additional rent to the Zamindar Bespon- 
dent will be set aside. The Appellants 
will be entitled to their costs in this Court 
pnd in the lower Appellate Court. 

S. C. M, 

( 1 ) 84 C. L. J. 376 (laSQ). 


Singh. 

[€!¥ IL APPELLATE J0RISDICXI0N.1 
Appeal t boh Appellate Deoree 
No. 2644 OF 1919. 

VBaIIANDAS VlDlA- 
SAGAB BBATTA- 
OHABJA, Plaintiff, 
Appellant, 

V. 

Sadhd Majbi and 
ors.. Defendants, 
Kespondents. 

Teuanci) Act (VIII of 188S), sect. 
50 and 115 — Presumption— ltecord-of~righU — /V«- 
sumption under see. 50 if arises after finalitt/ of 
record-of-rights. 

After the record-of-rights becomes final 
in respect of a tenancy under Chap. X of 
the Bengal Tenancy Act, the tenant is pre- 
cluded by sec. 115 from clairniigj ihe pre- 
sumption under sec. C>0 of that Act. 

This Was an appeal preferred on the 
12th December 1919 against the decree 
of the Officiating Subordinate Judge of 
Furidpur (Babu Mati Lai Boy), dated the 
5th September 1919, modifying that of 
the Munsif, 3rd Court at Bhanga (Babu 
Nishi Kanta Banerjee), dated the i^d 
April 1919. 

The facts of the case will appear from 
the judgment. 

Babu Snrendra Chandra ■S'erttfwith him 
Babu Hcmendra Chandra Sen) for the 
Appellant. • 

Babu Muhunda Bchari Mallik for ihe 
Bespondents. 

The Jgdoubnt of the Codbt was as 
follows : — 

This appeal arises out of a suit for re- 
covery of arrears of rent. The Plaintiff 
also claimed additional rent for additional 
lands found in the tenant’s possession and 
also enhanced rent for rjpe in the price of 
staple food-crops. 

It appears that originally there were 
two holdings, one consisting of 5 bighas 

119 


N. R. Gbaitbbjba, J. 
Panton, J. 

1921, 

Heard, 13 and 

19, April. . 
Judgment, 22, April. 
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1| cottas at a jamu of Rs. 6-6-9 and 
Rs. .1-12-9 was reserved as hajat. There 
was another holding of 5 bighas | cottas 
at a jama of Rs. (J-2-3 and Rs. 2-1-0 was 
kept as hajat. The total area of the two 
holdings was 10 bighas 2^ cottas and the 
jama was Rs. 12-8. The Plaintiff’s case 
was that out of the total hajat of these 
two jama^^^ namely Rs. 3-13-9 a sum of 
Rs. 1-15 was made a j)art of the (‘iirrent 
rent and the jama became Rs. 11-7-0 by 
the amalgamation of the two jamaa, taken 
with Rs. 1-15-0 on account of the hajat, 
and that there has been an increase in 
the area of 4 bighas 4^ cottas. The Plain- 
tiff con*tended that he was entitled to the 
full hajat rent and additional rent for the 
additional area at the Tate of Rs. 1-9-7 
which would be the rate if the entire 
hajat jama were added to the rent. 

The Court of first instance gave a 
decree To the effect that the Plaintiff w^as 
entitled to the full hajat jama^ so that he 
was onlitled to the full rent of Rs. lfi-5-9 
and additional rent for the additional area 
at Rs. 1-9-7 per bigha from 1321 to 1324. 
That Court also allowed enhancement at 
annas two per rupee from 1326. 

On appeal the lower Appellate Court 
held that hajat jama could not be recover- 
ed, as it is an amount held m terrorem 
over the tenant and that the rent n'cover- 
able, therefore, was at the rate of 
Rs. 12-8. The additional rent accordingly 
was allowed at the rate of Rs. 1-3-9, The 
learned Judge was of opinion that there 
was a presumption under sec. 50 of the 
Bengal Tenancy Act arising from the pay- 
ment of rent at a uniform rate for 29 
years preceding the institution of the suit. 
He accordingly disallowed the claim for 

enhancement of rent. 

( 

Two questions arise for our determina- 
tion in this appeal. The first is whether 
any presumption arises under sec. 60 of 


the Bengal Tenancy Act in the ciroum- 
atancea of the present case. 

Now, it appears that there was a record- 
of-rights and in the tecord-of-rights the 
tenant was shown as an occupancy raiyat 
and not a raiyat at a fixed rate. Sec. 116 of 
the Bengal Tenancy Act lays down that 
when the particulars mentioned in ^ec. 
102, cl. (b) have been locorded under 
Chap. X in I’esjiect of any tenancy, the 
presmn])tion under sec. 50 shall not there- 
after ajiply to that tenancy. There is no 
question in this case that the record-of- 
rights is final and that tlu' Defendant is 
entered thennn as only an occupancy 
raiyat. That being so, w^e think, having 
regard to the terms of sec. 116 and the 
decided cases on the point, that there is 
no presum])tion after the publication of 
the record -of -rights in respect of the ten 
provisions of sf^e. 115 from claiming the 
presumption under sec. 50 of the same 
Act. 

Tn the case of Pirthi Chand v. Basarat 
Ali (I) the question arose when an appli- 
cation was made under sec. 105. It was 
held that the presumption did arise under 
seo 50 of the Bengal Temancy Act. The 
Pull Bench, how-ever, had to consider the 
meaning of the word “thereafter** con- 
tained in sec. 115, having regard to the 
decisions in the case of the Secretary of 
State V. Kajimuddi (2) and the case of 
Maharaja iladha Kinhore v. Ume<l Ati 
The learned kludges were of opinion that 
the decision in the former case disregard- 
ed the plain terras of the section wrhicb 
are general in expression, and contain 
nothing to juRtify the limited construction 
that had been placed on them. ^ It. has 
been held in a series of eJa^es *that after 
the publication of the reeord-of-jights 

(I) T. L. a. 37 Hal. 30: .8. <?. 18 0. W. N. 1149 
(P. B.) (1909).*^ ‘ 

121 T. L. R. 26 Cal. 617 (1899). 

13) 12 0. W. N. 904 (1908). 
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in respect of a tenancy under Chap. X, 
the tenant is precluded by sec. 115 from 
claiming the presumption under sec. 50 
of the Act. [See Muralidhar Aditya V. 
Radha Mohan (4), Jagdeo Naraiu Singh 
V. Bhagwan Mahto (6), Harihar Per sad 
Bajpai v. Ajub Misir (G), Janki Kuer 
V. Hiranund Pande (7) and an unreportei 
case’' (Second Appeal No. 2319 of 1919) 
decided by Teunon, J., on the Cth Jainiarv 
1921]. We are accordingly of opinion 
that the Defendant is not entitled to the 
presumption under sec. 50 of the Bengal 
Tenancy Act. 

-The next cpiestion is whether the Blain- 
tiff is entitled to the rent reserved as 
hajat, 

. It is contended that a portion of the 
hajat rent was converted into the current 
rent two years after the execution of Ihe 
kabuliyaL IMie learj)dd Subordinate 
Judge, however, has found that “ there 
is no evidence on record to suppoi’t 
the contentioJi. It might as well have 
been for addition of sonu? lands to the 
tenancy. The learned ilunaif’s finding 
that this alteration of rent in 1293 was on 
account* of conversion of a portion of *the 
hajat rent to current rent is not supported 
by evidence and is based on tlie mere 
statement in the plaint.” ^ 

Tt/dot^e not appear for what period the 
rent was kept as hajat nor the circuni- 
stauees under which and the date from 
which the hajat was to be recovered from 
the : teniint. In the circumstances, we 
are unaEIe fo Bold that the Plaintiff is en- 
titled to the hajat as part of the rent. 
-That , being so, we cannot interfere with 
the rate of rent allowed by the Court of 

(4) 61 Ind. CaB. 652. 

(5) 1 P. L. T. 27 1 64 Ind. Gas. 672 (1919}. 

>61 T; Ti. R. 46 Gal. 980 ri913i. 

. (7) 66 Ind. Cas. 26 (l«W). 

• 26 C. W. N. xM (1921) : on L. P* Apfl. 26 0. W, 
IT, 947 (19^21. 


appeal below with regard to the additional 
area. 

The result is that the decree of the 
Court of first instance* so far as it allows 
an enhancement at the rate of two annas 
in the rupee will be restored and the de- 
cree of the Lower Appellate Court to ^hat 
extent will be set aside. Otherwise, the 
decree of the Lower *Appel late Court will 
stand. 

The Plaintiff wall get two-thirds of the 
costs incurred by him in the Lower 
Courts. We make no order as to costs in 
this Court. 

H. C. S. Appeal partly allowed, 

[CIVIL APPELLATE JURISDICTION.) 

Letters Patent Appeal 
No. 13 OF 1921. • 

\ Pbabanna Kumar Sek^ 
Mookbbjbe, J. Defendant, Appellant, 
Cuming, J. . v. 

1922, Durga Ohaban 

10, February. Chakbabarty, Plain-^ 
tift, Respondent 

Bengal Tenancy Act {V III of 1S8>7)^ secs 50 and 
115 -^Enhancement mit^If preswmpti^ under 
sec, 50 arises after a reeord-of -rights becomes final. 

ifter a rccord-of-rights becomes finatt 
a tenant is d( barred Uy the provisions of 
sec, 11 li of the Bengal Tenancy Art from 
claiming ihe prcsurnplion tniticr sec. fjO of 
that Act. 

The c.cprcssion ''thereafter’* in sec, 
115 means "after the particulars have 
been finally recorded after recourse to all 
the provisions contained in Chap, X of 
that Act for the attainment of finality in 
^lis respect,** 

IIarihab Peiisai) v,. Ajub ^Usir (1), 
Muralidhar r. Hadiia Mohan (2) and 
Bamandas o. Sadhu Majhi (O) followed, 

(11 I .L. E. 46Ga1.980 (1913). 

(2) 61 Ind Gas 662. 

(6) 64 lad. Gas. 446 1 SitLce repotted in 26 Ci 
W. N. 946 (1921). 
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Sbcretary of State v. Kajimuddi (3) 
and Radha Kishore ®. Umed Aoi (4) 
dissented from. 

T’irthi Chand 0. Basabat Ali (5) re- 
ferred to. 

This was an appeal under sec. IS of 
the Letters Patent preferred on the 5th 
February 1921 agjbinst a judgment of 
Teunon, J., dated the 6th January 1921, 
in Appeal from Appellate Decree No. 2319 
of 1919, which had been preferred against 
a decree of the Officiating Subordinate 
Judge of Faridpur (Babu Mati Lai Roy), 
dated the 9th July 1919, which reversed a 
decree .of the Mnnsif, 3rd Court; at 
Bhanga (Babu Nishi Kanta Banerji), 
dated the 2nd January 1919), 

The fapts material to the report are as 
follows : — 

This appteal arose out of a suit in- 
stituted on the 80th January 1918 for 
recovery of arrears of rent at Rs. 5-8 per 
' year and for enhancement of rent on the 
ground of rise in the price of staple food- 
crops under sec. 30, cl. (b) of tlie Bengal 
Tenancy Act. The Defendant was en- 
tered in tlie rccord-of-rights as a 
(i.f., an occupancy raiyat). 
The record-of-rights was finally published 
in 1914., After the final publication of 
the record-of-rights neither party took any 
proceeding under secs. 105, 105 A or 106 
of the Bengal Tenancy Act. The Defend- 
ant contended that he was entitled to the 
benefit of the presumption under sec. 50, 
cl. (^2) of the Bengal Tenancy Act and 
that his rent was not liable to be enhanced. 
The Muneif held that the Defendant was 
entitled to such presumption but on the 
evidence adduced the presumption was 
sufficiently rebutted. He granted a de- 
cree for arrears of rent as well as for en- 

(3) I. U B. % Cal. ei7 (1899). 

(4) 13 0. W. N. 904 (1908). 

(6)'I. L. R.87 CaL 80: s. o. 18 0. W. R. 

UAO 1 10 0. U J, 848 (F, B.) (1909), 


hancement at tlie rate of 4 as. 9 pies in 
the rupee. 

On appeal by the Defendant the Lower 
'A'ppellate Court allowed only a decree for 
arrears of rent but set aside the 'decree for 
enhancement of rent and held that sec. 
115 of the Bengal Tenancy Act was no bar 
to the Defendant’s claiming the benefit 
of the presumption under sec. 60., cl. (2) 
of the said Act, and that the Defendant 
proved that the rate of rent had not 
changed for more than 20 years before the 
institution of the suit and as such he was 
entitled to the said presumption. 

Against this decision the Plaintiff pre- 
ferred a second appeal to the High Court 
which was allowed by Teunon, J. 

The judgment of Teunon, J., was as 
follows : — 

This appeal arises out of a suit for rent 
and for enhancement of rent on the ground 
of rise in prices of staple food-crops. It 
is not disputed that in respect of the area 
within which the holding in question is 
situate there ‘has been a record-of-rights 
prepared under the provisions of Chap. 
X of the Bengal Tenancy Act,, It is also 
not disputed that in respect.of the holding 
in question the tenants have been: record- 
ed not as tenants holding Rt fixed rate 
butt as purely occupancy raiyats. The 
record-of-rights, it is also conceded, was 
finally published sometime in the year 
1914. The present suit was brought in 
the year 1918. In respect of this tenancy 
there have been no proceedings under 
secs. 105, 105 A or sec, 106 of the Bengal 
Tenancy Act and the time for any such 
proceedings has long gone by. It fol> 
lows therefore that in this particular case 
we have a finally published and completed 
record, lii such a case It has been held 
in this Court in the cases of Harihar Per- 
sad Bajpai v. Ajub Misir .(1) RrUd Murali- 

(1) I.L.R.46CaI.930(l9l3<, 
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dhar Aditya v. Uadha Mohan Tlazra (i) 
that by the provisions of sec. 115 of the 
Act the tenants who are the Respondents 
before me are not entitled to clatim the 
beneiit of the presumption arising- under 
see. 50 (2) of the Act. 

That being so, it follows that the deci- 
sion of the Subordinate Judge of Farid- 
puj* must be set aside and the* case re- 
manded to him in order that approaching 
the case from the proper standpoint, 
namely, that the tenants are not entitled 
to the benefit of the presumption arising 
under sec. 50 of the Act he may consider 
and determine whether the rent is or is 
not liable to be enhanced. Should ho de- 
cide thal tlie rent is liable to be enhanced 
he must next proceed to determine tlie ex- 
tent of the enhancement to which the 
landlord who is the Appellant before this 
Court is entitled. • 

The case is accordingly remanded to the 
Lower Appellate Court to be disposed of 
in accordance w’ith the directions given 
above. 

Costs of this hcarhig will be costs in 
the case. 

{Against this judgment the Defendant 
preferred the present Letters Patent 
appeal.] 

Bahu Gunada Charan Sen (with him 
Babu Jnan Chandra Roy) for the Appel- 
lant. — The Defendant is a raiyat at a 
fixed rate and so his rent is not liable to 
enhancement. Uniformity of rent for 20 
years immediately before the institution 
of the suit has been proved. The De- 
fendant wlio was entered in the record-of- 
righte as an occupancy raiyat is therefore 
entitled to the presumption under sec. 50 
of the Bengal Tenancy Act. Sec. 116 of 
that Act is not a bar to his claiming the 
benefit of the presumption under sec. 60 . 
I rely upon the oases in Secretwry of State 

(2) 61 Ind. Caa. 662. 


V. Kajiniuddi (3) and liadha Kishore v. 
Umed Ali (I), I submit that the word 

thereafter ’’ in sec. 115 of the Bengal 
Tenancy Act was^ correctly interpreted in 
these cases. 

Babu Surendra Chandra Sen (with him 
Dahus Ilcmendra Chandra Sen and 
Itajoidra Nath Bakshi) for the Respon- 
dent. — Sec. 115 'of the Bengal Tenancy 
Act is a bar to the Defendant claiming 
the presumption under sec. 60, cl. (2). 
The record-of-rights was finally published 
in 1911. There were no proceedings 
under secs. 105, 105 A‘, lOG, 108 and 108A 
and the periods for sucli proceedings had 
expired. The present suit was brougljt 
in 1918. 

The words “have been recorded'* in 
fci(‘C. 116 mean “ have been* finally record- 
ed after all Corrections, jf any, under the 
aforesaid se<itione.” 8o, in proceedings un- 
der secs. 105, I05A, lOG, 108, U)8A the ten- 
ant is no doubt entitled to the j)reBiyiip- 
tion under sec. 60, inasmuch as the record 
cannot he said to have been finally pre- 
pared til) then, and tlie particulars under 
see. 102, cl. (b) can still be corrected. 
But w licji after the proceedings under the 
aforesaid sections are taken and the 
corrections, if any, are entered in the 
record, or when no proceedings are taken 
under those sections and the periods of 
limitation for taking those proceedings 
expire, and then a regular suit is brought 
in the Civil Court by the landlord* as in 
the present case, the tenant cannot then 
avail of the presumption under sec. 60. 

The word “thereafter’* in sec. Il6 
means tliat once the particulars under sec. 
102 (6) have been finally recorded as ex- 
plained above, t.c., after recourse to all the 
provisions contained in Chap. X for the 
attainment of finality in this respect, 
sec. 50 will cea»se to apply. The reetric- 

( 3 ) I. L. B. 26 Cal. 617 (160in. 

(4> 12 C, W, N. 904 (I9Q61 
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tion is iu regard to the period both prior 
and subsequent to the final preparation of 
the record-of-rights. 

I submit that see. 115 was not correctly 
interijrcted in the decisions in Secretary 
of State V. Kajimuddi (3) and Radha 
Kishore v. Vmed Ali (4) cited by the Ap- 
pellant. In view of the conflict between 
tlie decision by Doss, J., in Radha Kishore 
V. Vmed Alt (4) and that of Brett, J., in 
Ram Sewak v. Mahont Bansi Das (7), ^he 
question was referred to a Full Bench in 
which the case of Radha Kishore v. Vmed 
Ali (1) was not approved. Sec the Full 
Bench case, of Pirthi Chand v. Sheikh 
Basarat (5). Following the principle of 
this Full Bench case it has been held in 
a scries of cases that the yjresninption 
under sec. 50^2) docs not arise when a 
“ record-of-riglTts has been finally pre- 
pared.” Sec Harihar v. Ajub Misir (1), 
Muralidhar v. Radha Mohan (2), Jaydeo 
Narain v. Bhagwan Mahto (8) and 
tlamavdas Vidyasagar v. Sadhu Majhi (()). 
in which the judgment of Teunon. J., 
now under appeal w^as referred to with ap- 
proval. 

Bahu Gunada Charan Sen in reply. 

The Judgment ok mu Court was as 
follbwa ; — 

This js an appeal under cl. 15 of the 
Letters Patent from the judgment of Air. 
Justice Teunon in a suit for enhancement 
of rent. 

It appears that a record-of-rights was 
published in 1911 and an entry was made 

OM. L. R. 46 Cal. 930 (1918). 

t8)'61 Ittd. Oasr 662. 

L..R. 26 Gal. 617 (1899). 

(41 12 G. W. N. 904 (1908). 

(6) L. B. 37 Gal. 30: a. c. 13 0. W. N. 

1148; 10 G; L.'J. 348 (F. B.) (1909). 

(6) 64 Ind. Gas. 446 ; Since reported in 26 0> 

W. N, 946 (1921). 

(7) 18 G. W. N. 1161 (foot note) (1009). 

(8) 11 F. U. T. 27 i 64 lud. Gaa. (172 (1919). 


therein to the effect that the tenant De- 
fendant was a that is, an 

occupancy raiyat. On the 30th January 
1918 the Plaintiff landlord instituted the 
present suit for enhancement of rent on 
the ground of rise in the price of staple 
food-crops. The Jlefendant resisted the 
claim on the ground that he w^as a raiyat 
at a fixed rate, and in support of this 
allegation he invoked flie aid of sec. 60 
of the Bengal Tenancy Act. His conten- 
tion was negatived by the primary Court 
and the claim for enhancement w^as allow - 
ed . Upon appeal the Subordinate Judge 
held that flie Defendant was entitled to 
the benefit of the presumption mentioned 
in sec. .50 and disallowed the claim for 
enhancement. Upon appeal to this 
Court ^Ir. Justice Teunon has reversed 
the decision of the Subordinate Judge on 
the ground that undbr sec. .115 the tenant 
W’aa no't entitled to rely upon the pre- 
sumption mentioned in sec. 50; in support 
of this view, reference has been made to 
the cases of Ilariliar Persad Bajpai v. 
Ajub Misir (1) and Muralidhar Adilya 
V. Radha Mohan Ha^ra (2). On the pre- 
aenl ai^jeal the view taken by Mr. Justice 
Teunon has been assailed, as contrary to 
the decision in Secretary of State fur In- 
dm in Councit v. Kajimuddi (3) and 
Radha liishore Manikya v. Vmcd Ali (4). 
Wc are of opinion that sec. 115 was not 
correctly interpreted in the decisions men- 
tioned, which are in conflict with the 
principle of the decision of the Full 
Bench in Pirthi Chand Lai Chowdhury v. 
Basarat Ali (5). 

Sec. 115 provides that when the parti- 
culars mentioned in sec. 102, cl. (b) have 
been recorded undej’ Chap. X of the Bea- 
ll) I. L. R. 45 Gal. 930 (1913). 

(2) 61 lud. Cfls. 662. 

(3> 1. h. R 2BGal. 617 (1889)« ^ 

. (4) 12 0. W.N. 904(1908).. ... . I 

(6) I. L. B. 37 Gal. 80 : 8. c. 18 0. W. N« 
1149 J 10 C. L. J. 343 (R B.) (1909). 
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gal Tenancy Act in respect of any ten- 
ancy,. the presumption under sec. 60 shall 
not thereafter apply to that tenancy. On 
befial) of the Appellant, reliance has been 
placed upon the dictum in the case of 
Secretary of State for India, in Coxincil v. 
Kajimuddi (3) that this section seems to 
contemj)late a case in \\hich a raiyat is 
seeking to get the benefil of tlie presump- 
tion for a pojiod subsi*(|uent to the time 
when the reconl-ol-rights was framed. 
We are unable to aieepl tliis interpreta- 
tion of the scope of sec. 115. The ex- 
pression ^‘thereafter’' in that section 
clearly signifies after the particulars 
have been finally recorded after recourse 
to all the provisions contained in Chap. 
X for the attainment of finality in this 
respect.” This was the view adopted by 
-the Eull Bench in Ihe case of Pirthi 
(hand Lai Chowdhui^y v. liasaral AU (5), 
^^here it was ruled that s<'c. 115 did not 
exclude the application of the presump- 
tion when the particulars had been re- 
corded under Ghap. Jv *And it was found 
necessary still to have recourse to the pro- 
cedure prescribed by one or other of the 
sections in that (Chapter. The case 
before us however is of an entirely differ- 
ent description. Here the record was 
finally published in 1914. The tenant 
might have, but did not, come within the 
prescribed time to get the I'ocord altered 
by rocoun^e to one or other ot the pro- 
visions of Chap. X. The result was that 
the record became final. A suit has now 
been instituted for enhancement of rent. 
This is not a suit instituted under Chap. 
X of the Bengal Tenancy Act. Con- 
sequently in such a suit the tenant is not 
entitled to tlie benefit of the presumption 
under sec. 50. The entry which was 
made in this case under sec. 102 (b) was 

‘ i3)1. L.*R.«6diil ei7(ia99). 

(6)' I. L. B. 37 Oal. SO: s. b. 18 O. W. N. 

1140 ; 10 q. L. J..348 (F. B;} (1009). 


that the tenant belonged to the class of 
occupancy raiyats; in other words, that 
be was, not a raiyat holding at a fixed rate. 
His rent was consequently liable to en- 
hancement in accordance with the provi- 
sions of the Bengal Tenancy Act. The 
landlord claims to enhance the rent of the 
tenant. The tenant sets up the defence 
that he is a raiyift holding at a fixed rate ; 
and in support of tin’s contention he re- 
lies upon the presumj)tion mentioned in 
sec, 50. I’lio presumption is excluded by 
the express terms of sec. 115 and is of 
no avail to him. In these circumstances, 
Mr. Justice Teunon has correctly held 
that the judgment of the 'Subordinate 
Judge which was based upon the pre- 
sumption under see. 50 cannot be sup- 
ported and tliat the case mtist be remand- 
ed for reconsideration from this stand- 
point. We are of opinion that this view 
is in accordance with tlie decision in 
Bamandas Vidyasngar v. Sadhu Majhi 
ffi), where the judgment of Mr. Justice 
Teunon now niuler appeal was referred 
to with approval. 

The result is tliat the judgment of Mr. 
Justice Teunon is affirmed and this ap- 
peal dismissed with costs. 

H. C. S. Appeal dismissed with costs, 

0 * 


[CIVIL APPELLATE JOBISIUOTION.] 
Appeaii fro¥ Appellate Deobbe 
N o. 2'5o.^ OF 1919. 


N. R. ChatTerjha, J 
Peabboe, J. 

1921, 

26, July. 


•Ptaiutiff, 
lant, 

V, 

Baiul Sabbab, 
■DefeuMlaiil, Bm* 
^nmdeut. 

Trantfw of Proper^ jtet (IVof WS}, toe. 
ValidUy of mortgage bond, where the teribe who 

(6) 64 Ind. Oa., 446 : &ml3e'n!{it>rted in 28 0 

W.N.d46|lt«/. - ■ 
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exioute’d t/^e deed m behalf of the mortgagor^ at- 
teeted hie own signature ’^Koidence Act (I of 1872), 
secs, 68 and 70, p-oof of the deed by the scribe who 
also arted as an attesting witness, if sufficient, 
where execution of the deed ii admitted. 

In a suit upon a mortgage bond, ihe Oc- 
fcndant admitted the ejoecutiin o) the bond 
but pleaded inter c^ilia that the bond 
should not be regarded as a mortgage 
bond. The first Court held that the exe- 
cution o] ihe bond being admitted, the 
necessity of its proof did not arise and de- 
creed the suit. On appeal it was held that 
the scribe having executed the deed on 
behalf of the Appellant was not competent 
to attest kis own signature, and there 
being no other evidence, dismissed the 
suit : 

Held — Thai the validity of a mortgage 
bond and the proof of its execution are 
two differeni questions. The question of 
the validiiif of a mortga^je bond with re- 
ference to the provisions of sec. 59 of Ihe 
Transfer of Properly Act can arise even 
though the document might be proved 
according to law or is not required to be 
proved by calling an attesting witness 
under sec. 68 of the Evidence Act, by 
reason of the execution of the document 
being admitted by the executant ^as laid 
down in sec. CO of the Evidence Act. 

Satis Chandra Mitra v. Jogendra 
Nath 'Mahalanabis (1) and Nibaran 
Chandra Sen v. Bam Chandra Sen (Cv 
distinguished. 

Where in the above circumstances the 
Plaintiff produced only the scribe who exe- 
cuted the deed on behalf of ihe executant 
to prove the deed, although the names of 
other persons appeared as attesting wit- 
nesses. in the document : 

Held — That instead of dismissing the 
suit the Plaintiff shovdd be given an 

U) I. L. B.4iCal. 345: 8. o. 20 G. W. N 
^ 1044(1916). 

(2)22 0.W.N.444(19m 


opportunity of producing evidence to show 
that the document was executed in the 
presence of attesting witnesses so as to 
satisfy the requirements of sec. 59 of the 
Transfer of Property Act, 

Bajani Kanta Bhadra V. Panchanand 
(3) referred to. 

This ^wae an appeal af^ainat the 'decree 
of Krishna K. Sen, Esq., Officiatin" 
Additional J^islrict Judge of Zillah 
Klnilna. dated the 9tb of September 
1919, reversing the decree of Babu Jogen- 
dra Kumar Uas, Additional Munsif of 
Khnina, dated the 18th of November 1918. 

The facts will fully appear !from the 
judgment. 

Babu Nalin Chandra Pal for the Ap- 
pellant. 

Bahn Samatul Chandra Bull for ihe 
Respondent t 

The Jfdgmi’A’t op thb Court was as 
follows ; — 

This appeal arii^es out of a suit upon a 
mortgage bond. 

The Defendant admitted the execution 
of the bond but pleaded payment and 
Batrisfnetion of it. He also raised tho de- 
fence tha6 the bond should not be re- 
garded as a mortgage bond. 

The Court of first instance held that the 
execution of the bond not being challeng- 
ed, the necessity of its proof did not arise. 
That Court overruled the other pleas of 
the Defendant and gave a decree to the 
Plaintiff. 

On appeal by the Defendant, tfie learned 
Additional District Judge was of opinion 
that the provisions of sec. 59 of the Trans- 
fer of Property Act had not been complied 
with. He held that the scribe having 
executed the deed on behalf of the Appel- 
lant was not competent to attest his own 
signature, and there being no •other evi- 
(8) 28 0. W.N»2&0(19m 
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deuce., allowed the appeal and diamissed 
the suit. 

It lias been contended on behalf of the 
Plaintiff who is tlie Appellant before i^s 
that, having regard to the provisions of 
sec. 70 of the Evidence Act, there wae 
no necessity for calling any attesting wit- 
ness under sec. 68 of the Act; and re- 
liance was placed upon the cases of S^tis 
Chvtndrd Mitra v. Jogendra Nath Mahala- 
vabia (1) and Nibarau Chandra Sen v. 
Ram Chandra Sen (2). 

In' those cases, iiow'evOT, the only ques- 
tion related to proof of execution of the 
mortgage bond. No question was raised 
before, or decided by, this Court, in either 
of the two cases as to the validity of the 
mortgage bond with reference to the pro- 
visions of sec. S9 of the Transfer of Pro- 
lierty Act. The two questions are differ- 
ent, one being the questipn of proof of 
execution of a document required to be 
attested by calling one attesting witness 
under sec. 68 of the Evidence Act, which, 
however, is not required where the execu- 
tion of the document is admitted by the 
executant as laid down in sec. 70 of the 
Evidence. Act. The other question relates 
to the •'Validity of the mortgage even 
though the document might be proved ac- 
cording to law. This distinction does not 
appear to have been kept in view in 4:he 
Court .below ; and although the question of 
the validity of the mortgage bond was set 
up in' the written statement and put in 
issue,, the Court, of. first instance, at any 
rate, does not appear to have appreciated 
the. distinction between the two.- 

It appears that the mortgage bond, on 
the htce of it, contained. the pames of four 
aitrating' witneRses, of .whom two were 
iHit^te-^ and the scribe of the deed says 
that he put down tire naxpes of those 

•. '(1) I. b 44 CM. m»0. A 20 C. w, K. 
ip44%iei0. , 

(hv wo.w.iir.444 (leni. 


illiterate witnesses at their request. It' is 
not clearly stated, however, whether they 
wei’e attesting witnesses in the sense that 
the dqcument wae executed in their pre- 
sence. There were, hbw’ever, two other 
witnesses who signed their own names 
and although the scribe by reason of his 
having signed the. name of the executant 
on tlic document on Jiis behalf is not a 
competent attesting witness as laid down 
in the case of Rajani Kanta Bht^dra v. 
Panchanand (3), there are, as stated 
above, other persons whose names appear 
as attesting witnesses in the document. 
Under the circumstances, the Plaintiff 
should be given an opportunity of produc- 
ing evidence to show that the document 
was executed in the presence of attesting 
witnesses so as to satisfy thq require- 
ments of sec. 69 of the Transfer of Pro- 
perty Act. This, however, ihust be on 
terms, as the point was taken in the 
written statement. 

We accordingly direct that upon the 
Plaintiff-Appellant paying to the Defend- 
ant-Bespondent all the costs incurred up to 
this stage within a fortnight of the arrival 
of this order in the Court of appeal below, 
that Court will allow the Plaintiff an' 
opportunity, of adducing evidence to 
show that the document w’aa properly 
attested within the meaning of sec. 
59 of the Transfer of P’ropefty Act 
and then dispose of the case according to 
law. The Court' of Appeal belo\y may 
direct ilie Court of first instance to take 
fresh evidence under Or. 41, r. 28. 

If the aforesaid costs are not paid within 
the time specified, ibe appeal will stand 
dismissed with costs. 

J. N. R. Appeal allowe'd : . • 

Case remanded, 

.(S» 28C. W.N.2W (W8), 
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Appellant, 
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Dayahhaga fc^mily with a minor coparcener — 
Loan by karta for new hiinness started after fathei^s 
death-^ Liability of minor — Advlt hroth'rs adjudi- 
cated inwloent ani Receiver appointed of their 
share^Partition between Receiver and minor and 
shxve of all properties imflwding after-acquired 
g>ven to minor ^ Suit against minor for money 
horrov)d foi* new buuness^ Receiver* if necessary 
party — Indian Contract Act (IX of 1872 f sec. 247^ 
scope ana meaning of Order directing accounts to 
ascertdn Defendants liability^ appeal against — 
Order^ if finaV^^Civil Procedure Code (Act V 
of 1908), secs. 109, 07. 


" The Defcmlaut a minor and his brothers 
were members of a Dagabhaga family. 
The ancestral businesses which their 
father had were carried on after the 
father's dcaUi fcj/ the eUlesi brother as 
karla assisicd by the adult brothers and 
they started a new business for which they 
borrowed sums of money from the Plain- 
tiffs in the two suits out of which 
ilic present appeals arose. Proeecdings 
under the Insolvency Act were taken 
and the adult brothers were . adjudi- 
cated insolvent and a Iteceiver was 
appointed to take possession of the 
adult bi others proportionate share of all 
ancestral and after-acquired properties. 
A partition took place between the Re- 
ceiver and the infant's guardian and the 
infant was given his proportionate share 
in all properties ancestral and after-ac- 
quired. The dividend received by the 
Plaintiffs in the insolvency falling short 
of the amount dffe they sued to recover 


from the share of the Defendant, the 
minor, who disclaimed all interest in the 
new business: 

Held — That the suits to which the Re- 
ceiver was not a party were misconceived, 
Tn the circumstances the Receiver was a 
necessary party to any proceeding for the 
purpose of realising assets liable for the 
firm's debts and the proceeds of any 
realisation would be applicable not towards 
Die exclusive discharge of any individual 
debt but for rateable distribution among 
the whole body of the firm's creditors. 

All the property of the firm vested in 
the Receiver on the making of the order 
of adjudication and if any part of it got 
improperly into the possession of the 
minor the right to recover it was in the 
Receiver. 

The distinction between an ancestral 
business and one started after the death 
of the ancestor as a source of partnership 
relations is patent. In the one case 
these relations result by operation of law 
from a succession on the death of an an- 
cestor to an ^established business with its 
benefits and obligations. In the other 
they rest ultimately on contractual 
arrangement between the parties. 

Under sec. 247 of the Contract Act a 
minor may be admitted to the benefits of 
partnership but cannot be made personally 
Udble for any obligations of the firm, but 
the share of such minor in the property 
of the firm is liable for the obligations 
of the firm. This^ share is no more than 
a right to participate in the property of 
the firm after its obligations have' been 
satisfied. 

The High Court in reversing a decree 
disrnissing the suits against the minor Efc- 
fendant directed certain accounts against 
the Defendant, not because his liability 
was established bul for the purpose of 
determining whether or riot he was liable. 
On appeal to the Committee a 
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preliminary objection tltat the order was 
not '' finar* and in consequence not ap- 
pealable was overruled by the Judicial 
Committee, 

Consolidated appeals against two de- 
crees of the High Court of Judicature at 
Port William in Bengal, dated the Slat 
January 1919, reversing two decrees of the 
Subordinate Judge of Alipur, dated the 
28th Pebruary 1916. • 

The suits in which these decrees were 
passed were brought, by the present Re- 
spondents respectively against the present 
Appellant, a minor, wdio attained majority 
during the course of the litigation. 

The first suit was brought to i*ecover 
Rs. 5,329 and the second suit to recover 
Us. 19,000 in respect of money borrowed 
from the Plaintiffs by Mil Ratan under 
the circumstances hereinafter mentioned. 
Both suite were dismissed with costs by 
the Subordinate Judge, but his decrees 
were reversed on appeal by the High 
Court, which remanded the cases for trial 
ordering certain accounte to be taken and 
enquiries made. , 

Bhuban Mohan, a Hindu governed by 
the Dayabhaga law, was a merchant who 
carried on business at Munshigunj and 
Kalibazar. He died in M^ovember 1899, 
leaving five sons of whom the present Ap- 
pellant, then a child, was the youngest. 
The eldest son, Nil Ratan, was appoiirted 
guardian of the infant in ]900 under the 
provisions of Act VIII of 1890. In 1912 
he was removed from the office of guardian 
and a new guardian was appointed who 
defended the present suits on behalf of the 
infant. 

After the death of their father. Nil 
Itatan and his adult brothers carried on 
the said businesses at Munshigunj and 
Kalibazar and after an interval started a 
new business .at Orphangunj close to the 
Kalibazar business. the lower 

‘ Courts fouhd ‘that the new firm was not 


a branch of the ancestral h'psiness. It 
carried on business till 1912 and for this, 
purpose moneys were borrowed Crom 
among others the respective ResjH)ndentfl 
in the present appeal. .The first Respon- 
dent on the 71h June 1908, advanced the 
sum of Ks. 5,000 on a hand-note execut- 
ed by Nil Ratan and his two adult brothers 
and his claim in the said suit was for the 
sum now due thereonf The second Re- 
spondent based liis claim on a hafh-chitta 
for Rs. 10,700, dated tlie 1st October 1909 
and executed by Nil Ratan and his three 
adult brothers, the third having mean- 
while attained bis majority. 

In 1912 Nil Ratan and his . adult 
brothers were adjudicated insolvent and 
Ashntosh (those was appointed Receiver 
of four-fifths of the property. 

The Receiver thereupon brou^^ii a suit 
against the present Appellant, which re- 
sulted in a decree in the terms of the 
award of an arbitrator to whom the 
matters in dispute were referied with the 
consent of the District Judge. By the 
award and tlie decree passed in pursuance 
thereof, the auceslral properties and the 
after-acquired properties were divided 
between the Receiver and the minor, 
** with a provision that the portion of the 
after-acquired properties to be allotted to 
the said minor according to !he share 
claimed by him, shall remain in the pos- 
session of the said Receiver until the final 
hearing of the appeal in the Honourable 
High Court, and that the same will be 
dealt with according to tlie decision in 
the said appeal.” The decree on this 
award was dated the 4th January 1913 
and the judgment on appeal in Sanyasi 
Charan Mandal v. Ashutosh Chose (2) 
^yas pronounced on the 17th Marcli 1914. 
Meanwhile the present Respondents 
proved in the insolvency and received a 
first dividend of three annas in the rupee. 

<2) 1.L 
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From fhe evidence given by the Beceiver 
in the present litigation it appears that 
he had in po.sseasion about Rs. 4,000 
^rorth of the insolvents’ assets and had 
siill to realize two'decrees of the aggregate 
value of Be. 10,000. 

On the 27th March 1914 the fiist Re- 
spondent brought hia suit, and on the 
2nd December 1914, the second Respoi;- 
tlent brought the second of the said suits 
to recover from the Defendant the sums 
due to them respectively. Each l‘lam- 
tiff pleaded (to avoid the bar of limitation) 
acknowledgments .signed by Nil Ratan 
by which they submitted the infant was 
bound* Their case was that the money 
was borrowed for the purposes of an an- 
cestral business of the family and that 
for this^ reason the present Appellant’s 
property was liable for their claims. 

On behalf of the Defendant it was de- 
nied that he was liable for the debts in- 
curred by his brothers in their business 
either by reason of the business being the 
ancestral businese of the family or other- 
wise. The defence of limitation was set 
up and it was submitted that in view of 
the insolvency proceedings and the decree 
obtained by the Beceiver the Plaintifls 
were not entitled to maintain the suits at 
any rate, without joining the Beceiver. 

Two other like suits against the same 
Defendant were iiending in the same 
f'ourt, they were all tried together, and 
the same issues were raised in all of them. 

On the 28111 February 1916 the Sub- 
ordinate Judge delivered his judgment, 
aod'^sed decrees dismissing the suits of 
the present Bespondents respectively with 
costs. 

Against the said decrees appeals were 
preferred to the High Court and judgment 
was delivered therein on the Slst January 
1919.* 

* B«ported ; 23 C. W. N. 600. 


Banerji. 

The learned Judges were in substaatial 
agreement with the trial Judge as to the 
questions of fact, but the case having been 
re-argued with reference to new conten- 
tions raised on behalf of the present Re- 
spondents, they determined not to affirm 
the decree of the trial Judge. They con-^ 
fiidered that the minor (by reason of his 
having lived with his guardian and other 
brothers as a member of a joint family) 
had, at some date not stated, been ad- 
mitted to the benefit of partnership ** in 
the insolvent firm. That although it was 
not showm that he had in his possession 
any share in the property of the firm, and 
although the plaint did not ask for an 
account, an account sliould be taken to 
ascertain w hether or not this was the case, 
and they considered that such property, 
if any, was available to the Plsiintiffs suing 
as individual creditors and was not re- 
<*overable only by the Receiver. Further, 
the learned Judges w’ere of opinion th.at 
the enquiry which they directed might 
show that the Defendant was actually 
subject to H personal liability for the 
Plaintiffs’ claim under Contract Act. sec. 
248. 

* Afr. Keinrorthy Brown for t^ic Appel- 
lant. — This is an attempt by creditors to 
make me pemonally liable for the firm’s 
obligations. As a minor T cannot be so 
lia'ble. 

8ec. 247, Tiidian Contract Act, TX of 
1872. 

T cannot l>e liable under sec. 248 of the 
Contract Act, because 1 did, on attaining 
majority, repudiate any share in the 
Ovphangunj business by adopting the 
WTitten stalenients already filed in these 
suits by my guardian. 

[Lord Buckmastbr. — ^There does not 
appear to be any decree against you at all. 
The High (.’ourt have merely directed an 
Account to be taken.] 

Mr. Kenworthy Browri.^Tlie fact that 
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the decree made by the High Court is 
merely a preliminary one, does not mean 
that it cannot be appealed against. 

Sec. 97, Co<lc of Civil Procedure (Act 
V of 1908). 

Ahm^ed Musaji v. Ilashim Ebra- 

him Saieji (3). 

There is in any event a finding and an 
wder by the Court which I say is wrong 
apd unless I appeal now I shall never be 
able to prote^. 

The Board intimated that they would 
liear the Respondents on this jioint. 

Messrs. DeGruyther, K. C. and E. B. 
Raikes for the Respondent. — The major 
members of a joint family governed by the 
Dayabhaga carrie<l on the business and 
the minor member got a share of the 
benefit. 

Certain of the profits of these businesses 
are in the hands of the minor and we 
claim to bo able to follow them. 

The High Court say it is not clear that 
the share taken by the minor included a 
share of the profits of the new Orphan- 
gunj business. So tjjiere must be an ac- 
count, because until an account has been 
taken T cannot acquit the Appellant of 
liability, * 

* I would have liked to cross-appeal but 
I cannot, hecause there is no decree. 

Mr. Kenworthy Brown. — The Respon^ 
dents cannot make me pcirsonally liable. 
Sanyasi Charan Mandal v. Ashiilosh 
Ghose (12), and in any event the proper 
person to institute ^oceedings is the Re- 
ceiver and not tl^e creditors. [Provincial 
Insolvency Act, III of 1907, secs. 16 (9), 
18, 20]. 

This is an attempt by the Respondents 
to put themselves iti a better position than 
the general body of the creditors. 

, Messrs, DeGruyther, K. C. and E. B. 

fSl T. n. B. 4S Oal. 22& (IftU). 

(S) It. B. 43 31 at p. 86 : a. o. I. L. B. 

•. 43 C%>. 314 ; 19 0, W. N. 443 (1316). 


Raikes. The Oi'phangunj business was 
merely a branch of the EalibaEar business 
and an addition to the joint family estate. 

In the insolvency the minor said no 
portion of his slyire could vest in the Re- 
ceiver, and he retained one-fifth, as a 
matter of (act the whole property should 
have vested in the Receiver. 

We are creditors of the joint family and 
as the Appellant is in possession of part 
of the joint family assets we are entitled 
to follow them in his hands. 

Mr. Kenworthy Broton in reply refer- 
red to . — Grande Ganijayya v. Grande 
Venkalaramiah (4). 

Their LoRDSuirs’ Judgment was' deli 
vered by 

Sin IjAwhexcr Jenkins. — These are 
consolidated appeals from two decrees of 
the High Court of Judicature at Port 
William in Bengal, passed in separate 
suits on the Blst January 1919, reversing 
two decrees of the Subordinate Judge of 
the 24-Parganahe, dated the 28th* Feb- 
ruary 1916. 

In each suit a money decree was sought 
against the present Appellant, who was 
a minor at its institution. One suit^^s 
brought on a hand-note signed by the 
minor's three adult brothers; the other 
on a hath-chitta, signed by his four adult 
brothers, the youngest of them having 
then attained majority. • 

The ground of liability stated in the 
plaint is that the Defendant and his 
lirothers are owners and partners in an- 
cestral businesses, and the money claimed 
was borroM'ed by the brothers for the pur- 
poses of the businesses. 

The minor defended in each case by 
bis guardian for the suit. 

The Defendant and his brothers were 
the fiv^ sons of Bhu^n Mohan Mandal,' 
a Hindu governed by the Dayabhagai' 
(4) 84 Mad. L, 3. S?1 (1317). 



958 


THE CALCUTTA WEEKLY NOTES. 


rVot. XXVL 


Sansasi Charan Mandal t). Krishnadhan 

school of law. He died in November 
1899, and at that time his two younger 
sotiB were minors. Nil Ratan, the eldest 
brother and the karin of the family, was 
appointed tl)eir guardian .under Act VITT 
of 1890. 

Bhiihan Mohan had two businesses, one 
for fuel woo'd at Miinshignnj, and the other 
for rice and other articles at .Kalibazar. 
Each devolved as an aneestral business 
on the five sons, and was carried on by 
Nil Eatan as the kftrta, assisted by .his 
adult brothers. After the father’s death a 
new business in rice was started by Nil 
Eatan at Orphangunj, and it is the De- 
fendant’s case that the money sued for 
was borrowed ‘exclusively for the purpose 
of this business, and that the business was 
not ancestral. 

The Subordinate Judge decided in the 
Defendant’s favour and dismissed the 
suits. The High Court on appeal ap- 
parently took the same view in the first 
instai)ce, but ns the result of a re-argu- 
ment, set aside the Subordinate Judge’s 
decrees and directed certain accounts 
against the Defendant, not because his 
liability was established but for the pur- 
ixwe of determining whether or not he 
was liable. It is from these decrees of 
the High Court that the present appeals 
have been prefeilred. 

A preliminary objection was taken that 
the appeafs did not lie “ because the order 
was not final,” but their Lordships did 
not give effect to it and the appeals have 
been heard. 

The businesses were conducted by Nil 
Eatan and his adult lirothers for many 
years with success. Ultimately, how- 
ever, there were financial difficulties, and 
on the 19th February 1912, proceedings 
under the Provincial Insolvency Act, 1907, 
■were- commenced by a creditor against all 
fire , brothers in the Court of the Distnet 
Judge at Alipnr. It was established to the 


Banbbji, 

satisfaction of the Judge that the 
Defendant was a minor and so Could 
not be adjudicated insolvent, and 
that the minor was a joint owner in the 
family iKisiness inherited from his father. 
There was, however, an adjudication 
against the adult brothers, ‘‘they being 
the members of the firm Bhnban Mohan 
Mandal and Nil Ratan Mandal.” 

A Receiver was appointed under seg., 
18 (1) of the Act, .and the property of the 
insolvents thereupon vested in him. He 
was ordered to realise not only the four- 
fifth shares of the insolvents in the joint 
property, but also the minor’s share in 
the joint properties acquired after the 
father's death. As a result of his insol- 
vency, Nil Ratan was removed from the 
guardianship of the minor, and Mati Lai 
Roy was appointed in his place. 

On ihe 19th August 1912, with the 
sanction of the Judge,* Mati Lai Roy and 
the Receiver agreed to appoint an arbitra- 
tor to effect a partition of Ihe immove- 
.•vhle properties, and on the 8th October 
1912, an award was njnde under which the 
minor got one-fifth in both ancestral and 
after-acquired properties, Mati Lai Rby 
having claimed that the after-acquireil 
properties were purchased out of the in- 
come of the ancestral properties. On the 
14th January 1912, a decree was passed 
in terms of the award. 

In the meanwhile cross-appeals had 
been preferred by Mati Lai Eoy and the 
creditors from the orders of the Judge in 
Insolvency, and on the J7th March 1914, 
they were heard by tlie High Court with 
the result that tlie'order refusing to adjudi. 
cate the minor an insolvent was affihhed, 
buf so much of the order as directed thei 
Receiver to realise the minor’s share wa^ 
set aside, and in lieu thereof it was ordered 
that the Receiver should ‘‘ take possession 
of tour-fifths share of the. business, and 
four-fifths share of all the l)ropierti«lB pur- 
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chase3 since the death of Bhuban Mohan 
Mandai, and also four-fifths share of the 
other properties jointly held by the infant 
and his brothers.” 

It is in these circumstances that the 
liresent suits were commenced, as the 
dividend received by the Plaintiffs in the 
insolvency fell short of the amount due. 

It is established by concurrent findings 
by the Lower Courts, first, that the money 
now in suit was borrowed exclusively for 
the purposes of the Or’phangunj business, 
and secondly, that tliis business was 
neither ancestral nor an extension of the 
ancestral business. These findings must 
now be dacmed conclusive, and this strikes 
at tire very root of the case made by the 
Plaintiffs in the first Court. 

The distinction between an ancestral 
business and one started like the present 
after the death of the ancestor, as a source 
of partnership relations, is patent. In the 
one case these relations result by operation 
of law from a succession on the death of 
an ancestor to an established business, 
with its benefits and its obligations. In 
'■ the, other they rest ultimately o» con- 
tractual arrangement between tl^e parties. 
The inability of a Icarta to impose on a 
minor co-parcener the risks and liabilities 
of a new business started by himself, is 
fully discussed by both Courts,, and their 
Lordships agreeing w'ith the conclusion 
at which they have aiilved on this point, 
do not deem it necessary to enter on a 
further discussion of this aspect of the 
case. 

Wbi^ Has to be seen in the peculiar cir- 
cumstances of this dispute is not merely 
whether the. ipipor has 'ccmie under any 
liability in respect of the debts of the 
- O^hangnn] business, but whether that 
liability can be enforced by the PlaintMs 
in the suits as e^tituted. 

It ia, important ; at this point to bear 
m mind (a) that at the institution of the 


suits the Defendant' ufas.a.minor,; (b) that 
in the written statement filed in each sa.it * 
on his behalf by hie guardian for the suit, 
it was donied that he was a oo-sharer in 
the business, or had any responsibility 
with regard to it ; (c) that whmi at a later 
stage of the litigation the minor attained 
majority, he adopted these written state- 
ments ; and (4) that at that time the 
business of the firm had ceased. 

The ancestral character of the Orphan- 
gunj business being negatived, the Plain- 
tliffls have attempted to formulate other 
grounds of liability. Before the Subordi- 
nate Judge the claim seems to have been 
rested on general principles rather , than 
on the specific provisions of the Contract 
Act. Thus in tlie gi'ounds of appeal it 
is contended that the Defendant and his 
four brothers having all along lived as 
members of an undivided Hindu family, 
and properties having been acquired with 
the joint funds and the Defendant having 
got some of those i)roperties in his 'share 
on partition with the lleceiver, the learned 
Subordinate Judge ought to have passed 
a decree against the Defendant at any rate 
so fur as the assets of the firms allotted 
to his share arc concerned. 

The answer to the case thus made is 
given by the Subordinate Judge tpwards 
the close of his careful an4 well-reasoned 
judgment, and their Lordships afe in com- 
plete agreement with what is there said. 
In the High Court, however, reliance was 
evidently placed on the Contract Act for, 
its provisions are mentioned, and dijacussed. 
It becomes necessary, therefore, to ex- 
amine the Act so far. as it beans on the 
question now in contest. 

Bee. 247 provides that a person who is 
under the age of majority according to the 
law to w'hich he subject may be admit- 
ted to the benefits of partnership bat can- 
not be made personally liable for any ob- 
ligation of tHe firm ; but the ‘shal’e of such 
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minor in llie piopei ty o£ the firm is liable 
for the obliffiilions of the firm. 

To briiiff this section into play it must 
be proveS that the miijor has been ad- 
mitfed to the benefits of the partnership. 
This is a fact to be established by evidence, 
and though it was neither pleaded nor 
Diade an issue at the trial , the High Court, 
without inviting evidence specifically direc- 
ted to this point, held the admission 
proved, and thus set up a new case ip ap- 
peal. The Defendant lias just ground of 
complaint as to this, and the procedure is 
not one to lie commended; still in the 
view their Lordships take they will deal 
with the cade on the basis of the High 
Court’s finding without expressing an 
opinion as to its correctness. Under the 
section liability is limited to the share of 
the minor in the property of the firm. 

In sec. ‘289 there is a definition of the 
word “ firm.” It is there said the per- 
sons, who have entered into partnership 
with one another are called collectively .a 
” firm.” In the earlier part of the sectioji 
it is enacted that ‘ ‘ iMU’tnership ” is the 
relation which subsists between persons 
who have agreed to combine their pro- 
perty, labour or skill in some business 
and to share the profils thereof between 
them. *■ 

A person under the age of majority 
cannot become a partner by contract 
[Mohori Bibee v. Dhurinodas Ohose (1)], 
and so according to the definition he can- 
not be one of that group of persons called 
a. firm. It would seem, therefore, that 
the share of which sec. 247 speaks is no 
more than a right to participate in the 
property of the firm after its obligations 
have been satisfied. 

Though there may be this right, in fact 
it is not claimed by the Defendant. On 
the contrary, the written statements deny 

(It L. K. 80 1. A. 114 ; e. 0 . 1. L. B. 80 Cat. 

880! 7 0. W.N. 441 (1903). 
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his membership of the partnership; this 
denial was made on his behalf during his 
minority, and it was adc^ted by him 
when he attained his majority. This 
attitude he still maintains, and it can only 
be regarded as a relinquishment of all 
claim to a share in the property of the 
firm. It is still the property of the firm, 
and is liqble as such to the obligations of 
the firm. 

But all the property of the firm vested 
iu the Receiver on the making of the 
order of adjudication (Provincial Insol- 
vency Act, sec. 16), and if any part of it 
has got improperly into the possession of 
the minor, the right to i-ecover it is in the 
Receiver. This is not disputed by the 
Defendant ; and it is only by its coming 
into the hands of the Receiver that its 
rateable distribution among the general 
body of creditors can be secured. Nor 
does it make any difference that the busi- 
ness was (»>nducted by the male adult 
members of a Hindu family governed by 
the Dayabhaga; the rights and liabilitiee 
of a minor member of such a family would 
be measured by similar princi^s for the 
})Ur 2 X) 8 e *now under consideration. 

The learned Judges in the High Cohrt 
seem to have thought that the judgment 
on appeal in the insolvency proceedings 
put a ba» in the way of a recovery by the 
Receiver, and so justified the Plaintiffs’ 
suits; but this proceeds on a misconcep- 
tion of what was actually decided. 

It is quite true that in that judgment it 
was said that ‘‘.the essence of the matter 
is that the share of the infant has not 
vested in him and. he is consequently not 
entitled to deal with it But what- 

ever remedies may be available here&Uer 
to the Receiver or to the creditm’, it is 
clear that the properties of the infapt 
cannot be dealt with by either of them in 
these proceedings.” This was ^ ooweet 
statement of the legal pb«N>ion ; but it in 
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no way jnstrifies the conclusion in the 
judgment now under appeal that in con- 
sequence of it “ the Defendant cannot 
now contend that it is only the Beceiver 
(and not any individual creditor) who c&n 
deal with' his share of the partnership pro- 
perties.” No property belonging to the 
minor could vest by the adjudication in 
the Beceiver, but what would vest in him 
would be the right (if it existed) to rechver 
from the minor property in his possession 
belonging to the firm. 

It was then urged that any suit now 
instituted by the Beceiver would be barred 
by limitation; but when Counsel for the 
Plaintiffs was asked whether to obviate 
this, he was prepared to add the Beceiver 
as a parly, so that any assets realised 
•could come into his hands for rateable 
distribution, he declined ,the offer, and 
frankly admitted that it would be of no 
use to his clients unless they could recover 
for their own exclusive benefit. 

The absence of the Beceiver from the 
suits is not an objection takto for the first 
time at this stage of the litigation. It 
was pleaded as a defect in the written 
statement, and aa issue was frame 1 on 
the point. * 

The Plaintiffs do not now contend that 
the Defendant has become personally 
liable, and so it is unnecessary to discuss 
the terms of sec. 248. 

In their Lordships’ opinion, therefore, 
these suits constituted as they are, are 
misconceived. In the circumstances the 
Beceiver is a necessary party to any pro- 
ceeding for the purpose of realising assets 
liable for the firm’s debts, and the pro- 
ceeds of any realisation would be appli- 
cable not towards the exclusive discharge 
of any individual debt as the Plaintiffs 
desire, but for rateable distribution among 
the whole body of the firm’s creditors. 

Their Lgi'dships will therefore humbly 
advise His Majesty that the appeals be 


allowed, and that in each suit the decrees 
of Ihe High Court, dated the 31st Janu- 
ary 1919, be discharged, and the diScrees 
of IKe Subordinate Judge, dated the 28th 
February 1916, be restored, and that the 
Beispondcnts to each appeal do pay to the 
Appellant the costs of the appeals in the 
High Court. They will also pay the costs 
of these appeals. 

Solicitor : Mr. E. *Da]cia(lo for the Ap- 
pellant. 

Solicitor : Mr. Douglas Grant, for the 
Bespondent. 

G-. D. M. Apprah allowed. 
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Caleuita Rmt Act (III, B. C., of 19S0), see. 8— 
Standardisa'iofi of rent by the Rent Controller — 
Certifieate to be issited under see. 8— Rent imreased 


by the TVibnnal, whether a fresh notice is necessary 


to be served on the tenant. 


4 notice under see. 8 of the Calcutta 
Rent Act, tftiiO, is not necessary when 
the standard rent as fixed by the Con- 
troller has been further increased by the 
■President of the Tribunal, the landlord 
hacing complied with the proemon of sec. 
8 as regards the increase allowed by the 
ControHer. , 


This was a reference under sec. 69 of 
the Presidency Small Cause Courts Act 
by Mr. T. Thornhill, Chief Judge, .Cal- 
cutta Court of Small Causes. 

The facts of the caae will appear from 
the judgment of the High Court. 

The judgment of the learned 3rd Judge 
(Mr. J. C. Gupta) of the Small Cause 
Court was as follow* .• — 

In this suit the Plaintiff is seeking to 
recover the balance of the standard rent 
from 5th Ma.v 1920 to June 1921 at the rate 
assessed by the President of the Tribunal. 

121 
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OrigMially the Controller fixed the rent 
at Rs. 93-12 a month ; against this order the 
Plaintiff moved the Tribunal which modified 
the decision of the Controller and raised the 
standard rent to Rs. 100 a month. 

The Defendant cofit6»n,ds that he should 
liflvc been served with a notice in terms of 
sec. 8 of the Rent Act before the laoid- 
Jord could recover at the enhajiced date. He 
also takes the plea of jurisdictioci during the 
trial. 

Plaintiff’s case is Defendant deposited rent 
at the enhanced rate fixed by the Cointroller 
after due notice and when the indttcr had 
been referred to the Tribunal, no fresh notice 
was necessary, and sec. 8 has no applica- 
tion. 

In my opinion, when the order of the Con- 
troller has been modified or set aside by the 
Tribunial under sec. 18 of the Act, it is 
not necessary for the landlord to give 
another /notice. Sec. 8 deals with those 
cases wheto*^ rent has been standardised by 
the Coatroller only ; it does not apply to 
the Tribunal where it has been referred for 
considering the adequacy of the enhance- 
ment njaide by the Controller. 

• The reference to the High Court was 
in these terms — 

The Plakitiff (I. J. Oohon) is the landlord 
of certain premises in Calcutta called Cohen 
Mansions, and the Defendacit (G. D^as), 
telnant of Suite No. 8 thereof. The 
monthly rent of the suite was Rs. 75. ■ The 
Rent Controller lappointed under the Calcutta 
Rent Act by^his order of Julv 15, 1920, fixed 
the standard rent at Rs. 93-12. Being dis- 
appointed with the said order, the Plaintiff, 
on August 24, 1920, applied under sec. 

18 of the Act to the President of the Tribu- 
nal, for revision of the said order. By the 
decision of the President of the Tribunal 
the standard rent was fixed at Rs. 100 per 
month. It is admitted that subsequent to 
the Re^it Controller’s order the Plaintiff 
complied with the provisions , of sec. 8 of 
the Act by serving on the Defendant a 
•^Aotioe in writing of his intention to increase, 
accompanied by a certificate from the Con- 
troller fixing the standard rent at Rs. 93-12. 
This increased rent 'has been paid by the 
Defendant up to January 30, 1921. The 
Defendant did not appear in the revision 


proceedings before the President of the 
Tribunal. It is admitted that the Plaintiff 
gave notice in writing to the Defendjant of 
the further increase made on revision. The 
Plaintiff now claims to be entitled to re- 
cover the difference between the standard 
rent fixed by the Controller and the revised 
rent fixed by the President of the Tribunal. 
The Defendant's contention is thlat the 
notice ineationed above not having been 
accompanied by a certificate from thp Con- 
troller this sum is irrecoverable under sec. 
8 of the Rent Act. The decisioas of 
the judges of the Small Cause Court have 
not been uniform and there are a number of 
similar cases pending. 

From sec. 2 (h) of the Act the expres- 
sion standard rent” would appear to 
mean the rent fixed by a defnaite individual 
who is called the Rent Controller, There 
are, however, strong indications throughout 
the Act that that expression applies also to 
the rent fixed by revision ; otherwise, the 
Act would appear to be unworkable. The 
decision of the Prt^sident of the Tribunjal or 
of the Controller is in no way a decree cap- 
able of execution. The landlord may, or 
may aot, wish to collect rent according to 
that decision. If he does, his only remeidy 
agalfiist an unwilling tenant is under sec. 
8 of the Rent Act. According to my reading 
of sec. 8, the tenant has one month to 
consider whether he will hold on at re- 
vised rate or vacate and, this month counts 
from the day of service of the certificate 
from the Rent Controller. The present 
Defeoidant’s means may quite entitle 
him to pay a rent of Rs. 93-12 which he has 
paid, but not a rent of Rs. 100 which he has 
never paid. A further increase by the Pre- 
sident. of the Tribunal of the rent fixed by the 
Controller is, in my opinion, just as much 
an increase ' of the rent of the premises as 
an increase by the Controller of the rent 
payable by mutu|il agreement.” 

Sec. 15. of the Act appears general. 
‘‘ The Rent Controller shall gr^nt a certi- 
ficate certifying the standard rent.*’ It is 
pointed out and is a fact that the order 
made by the Controller in such cases is to 
the following effect : — “ The order of the Pre- 
sident of the Tribunal not having bceci com- 
muniofnted to this Court, 1 am not itx a posi- 
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tioa to grant you a revised certificate.^’ It 
would, therefore, appear to be* the duty of 
the person, requiring such certificate to see 
that the President’s decision is so cotPniu- 
iiicaied. A case might arise where tijie 
Rent Controller would fix the standard rent 
at the same sum as the tenacit had been pay- 
ing but this might be increased on revision. 
Could it then be said that the landlord is 
exempted from the provisions of sec. 8? 

This case came before the Third Judge. 
A similar case came before the Sixth Judge. 
One decision was quite contrary to the other. 
It then came before a Full Bench, consisting 
of the Third Juidge, Sixth Judge and the 
Chief Judge with the result that the opinion 
of the Sixth Judge was upheld, the Third 
Judge dissenting. The learned Third Judge’s 
opinion was that when the order of the 
Controller is set aside or varied by the Tri- 
bunal under sec. 18, it is not necessary 
for the landlord to give another inotice. His 
reason is that sec. 8 deals with those 
cases where rent has been standardised by the 
Controller only, it idocs npt apply to the 
Tribunal where the matter has gone upoa 
appeal to decide the aidequacy of such cn- 
] hancement. In fact, the Controller refused 
to gjlant a certificate when asked bv the 
landlord to do so, on the ground that the 
order of the Tribunal had not been commu- 
nicated to him. The suit has been dismiss- 
ed by the Full Beach, subject to the opiniyn 
of the tifonourable Judges of the High 
Court. The- questions referred to the High 
Court are: — (1) whether noticei under sec. 
8 of the’. . Rent Act is necessary, when the 
standard rent as fixed by the Controller has 
been further increased by the President of 
the Tribuulal, the landlord having complied 
with tho provisiocis of sec. 8 as regards 
the increase allowed by the Controller: (2) 
If so, whether the said notice should be 
accompanied by a certificate from the Con- 
troller in order to entitle the landlord to 
recover rent so increased by the President of 
the Tribunal. 

Mr. F, S. R, Sufita for the Plaintiff. 

Mr. m. Ashraf Ali for the Defendant. 

The Judgment of the Court was as 
follows : — 

SandebsoIt, C, J.— ^This is a reference 


by the learned Chief Judge of the Court 
of Small Causes in Calcutta; and. the 
facts which are material for this reference 
are set out in the reference. They are 
stated as follows : — * 

“1. TEe Plaintiff is the landlord of cer- 
tain premises in Calcutta known as Cohen 
Mansions and the Defendant is tenant of 
Suite No. 8 thereof. 

“ 2. The. monthly rent was Es. 76. 

“3. The Bent Controller appointed 
under the Calcutta Kent Act, 1920, by his 
order, dated 15tli July 1V)20, fixed the 
standard rent at Es. 93-12-0. 

‘‘4. Being dissatisfied with the said 
order, the Plaintiff on the 21Lh ^^uguRfc 
1920, applied under sec. 18 of tlic eaid 
Act to the President of the Tribunal ap- 
pointed under the Calcutta Improvement 
Act for revision of the said order. 

“6.'The decision of the* President, 
dated the 11th February 1921, fixed the 
standard rent at Es. 100 a Jiiorith. 

“6. It is admitted that subsequent to 
the Bent Controller’s order the Plaintiff 
complied with the provisions of sec. 8 of 
the Kent Act by serving on the Defendant 
a notice in writing of his intention to in- 
crease, accompanied by a certificate from 
the Controller fixing the standard rent at 
Es. 93-12-0. 

“7. This increased rent has been paid 
by the Defendant up to 30th June 1921*. 

“8. The Defendant did not appear in 
the revision proceedings before the Presi- 
dent of the Tribunal. 

“9. It is admitted the Plaintiff gave 
notice in- writing to the Defendant of the 
further increase made on revision. The 
Plaintiff now claims to be entitled to re- 
cover the difference between the standard 
rent fixed by the Controller and the re- 
vised standard rent fixed by the President 
of the Tribunal. 

10. The Defendant’s contention is 
that the notice mentioned in para. 9 hereof 
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not hiiving been accompd>nied by a certi- 
ficate from the ‘ Controller ’ this sum is 
irrecoverable under sec. 8 of the Bent 
Act.” 

The questions which are submitted to 
this Court are — 

" (1) Whether notice under sec. 8 of 
the Bent Act is necessary when the 
standard rent as fixed by the Controller 
has been further increased by the Presi- 
dent of the Tribunal, the landlord laving 
complied with the provisions of sec. 8 as 
regards the increase allowed by the 
Controller. 

” (2) If so, whether the said notice 
should* be accompanied by a certificate 
from the Controller in order to entitle the 
landlord to recover rent so increased by 
the President of the Tribunal.*' 

The only fact which it is necessary for 
me to add to the facts, which are stated 
in the reference, is that it appeals that 
the Defendant was given notice of the 
landlord’s application to the President of 
the Tribunal. He did not appear in the 
revision proceedings and we w’ere inform- 
ed that after the President had given his 
decision, the Defendant appeared and 
alleged that the notice had not been serv- 
ed upon him. The President of the 
Tribuniti, we were informed, came to (be 
conclusion that the notice had been serv- 
ed. Therefore, it must be taken as a. fact 
that the Defendant was served with the 
notice of the landlord’s application to the 
President of the Tribunal and he did not 
appear in the proceedings. 

The first question which is referred to 
this Court is with reference to the notice 
under sec. 8. With reference, to that 
question, it is necessary to refer to three or 
four.' sections of the Act. • 

The first section to whitdi I wish' to 
refer is sec. 2, cl. (/) which defines 
“standard rent.” It says “Standard 
rent ” in relation lo any premises means. 


(i) the rent at which the premises “ were 
let on the first day of November 1918, or, 
where they were not let on that date, the 
rent at which they were last let before 
tiiat date and after the. first day of Novem- 
ber 1915, with the addition in either 
cases of ten ' per cent., on such rent; 
(n) in the case of any premises which 
were or shall be first let after the first day 
of November 1918 the rent at which the 
premises were or may be first let : 
(Hi) in the cases specified in sec. 15,' the 
rent fixed by the Controller.” 

On reference to sec. 15 we find that 
there it is provided that “ The Controller 
shall, on application made to him by any 
landlord or tenant, grant a certificate, 
certifying tho standard rent of any pre- 
mises, leased or rented by such landlord or 
tenant, as the case may be.” Then the 
section sets out certain cases in which the 
Controller is* given power to fix the 
standard rent at such amount, as having 
regard to the provisions of the Act and 
the circumstances of the case, he deems 
just; and it is fm’ther provided bv eub- 
sec. (4) that “ before exercising any of 
the powers cou'feiTed on him by this Act 
tlie Controller, shall give notice.of his in- 
tention to the landlord and tenant, if any, 
and shall duly consider any application 
r^eived by him from any person interest- 
ed, within such period as shall be speci- 
fied in the notice.” By sub-sec. (5) it is 
provided that “ All orders of the Con- 
troller passed under this Act shall be in 
writing, and a certified copy thereof 
shall he affixed to some conspicu- 
ous part of the premises to which it re- 
lates, or to some conspicuous ebioot near 
such premises and a certified copy shall 
also be delivered to the landlord, or .his 
authorised agent, in such manner as the 
•Local Government may, by rule; pres- 
cribe.” In this case, the application 
was made to the Controller by the land- 
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lord. We were informed by the leSraed 
Counsel that the Controller fixed the rent, 
basiof; his decision upon sec. 2, cl. (/), sub- 
sec. (1) and, that the application was 
made to the Controller in pursiiance of 
sec. 16, cl. (i). The Controller granted 
a certificate certifying the standard rent 
in accordance witli that section. It is 
admitted that in accordance with the 
provisions of sec. 8, the landlord gave a 
notice in writing of his intention to in- 
crease the rent, accompanied hy the certi- 
ficate from the Controller fixing the 
standard rent. So far llie landlord com- 
])lied with the provisions of the Act in 
c\ery res^ject. 'J'heii comes sec. 18 for 
consideration; and, that section provides, 
“ Jf the decision of the Controllci' fixing 
the standard rent for any premises is 
questioned, either the landlord, or the 
tenant may. in respect of premises in 
Calcutta, a])plv for, revision of such order 
to the -I’lesideut of Tribunal api)oiuteil 
under sec. 72 of the Calcutta Improve- 
ment Act, 1911 ■ 

Q'he decision of tile President of the 
Tribunal shall be final.” The provision 
in the Act as to the procedure tc^ be follow- 
ed by the President of the Tribunal is 
contained in sec. ‘Jl, which provides, 
“ In revising the decisions of the Con- 
troller, the President of^the IVibunal. . . 
shall follow as early as may be the proce- 
dure laid down in the Code of Civil Pro- 
cedure, 1908, for the regular trial of 
suits.” 1 take it, therefore, that in 
applying tlie procedureT laid down in the 
Civil Procedure Code, the President of the 
Tribunal would see that the parties receiv- 
ed such notice as would be given to the 
parties in the regular trial of suits, and, 
as it has been already staled, in this ease 
the tenant did receive notice before the 
President of the^:, Tribunal entered upon 
the cousideratiou of the application of the 


landlord. Then the President of > the 
Tribunal gave bis decision and after that 
the landlord gave notice of the decision to 
the tenant. 

The question is whether sec. 8 applies 
to the decision *of the President of the 
Tribunal. That section , is as follows, 
‘‘ (1) Wherever an increase of the rent of 
any ])remisos is ailow'able under the provi- 
sions of this ^ct, no such increase shall 
be recoverable until the expiry of one 
month after the landlord has served on 
the tenant a notice in writing of bis in- 
tention to increase the rent, accompanied 
by a certificate from tlic Controller fixing 
the standard rent.” 

Jn my judgment, construing the various 
sections of this Act, as best as I can, tlie 
meaning of Ibe Act is not that that sec- 
tion shoidd apply to the decision of the 
I’resident of the Tribunal. Further, it 
seems to me that ihi^ must be so from 
that wording of see. 8 itself. The certi- 
ficate which is to accompany the notice in 
writing, contemplated by that section, is 
a certificate from tlie Controller fixing the 
standard rent ; that must mean, in my 
judgment, a certificate which certifies the 
decision of the Controller himself, where- 
by he fixes the standard rent. When a 
party applies for a revision of decision of 
the Controller, fixing t|^e standard rent, 
to the President of the Tribunal, it is the 
President of the Tribunal who fixes the 
standard rent and his decision is final. 
When the President of the . Tribunal has 
revised the decision of the Controller and 
fixed the standard rent, the Controller 
has no power to interfere with the 
President’s decision : it is provided that 
the decision of the President of the Tribu- 
nal shall be final. The certificate con- 
templated by sec. 8, in my judgment, is 
the certificate to be granted by the Con- 
troller when bef the ContrqUei^ fixes the 
standard rent. 
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There is no corresponding section in the 
Act applicable to the decision of tlie Pre- 
sident of the Tribunal, nor is there any 
provision, directing a remission of tlic 
case to the Controller after the decision 
of the President of the ‘Tribunal in order 
that the Controller might issue a certi- 
ticate fixing the rent. In ray judgment, 
tiie true construction of the Act is that 
the provisions of sec. 8 ,^are not applica- 
ble to the case when the President of the 
Tribunal revises the decision of the Con- 
troller and fixes the standard rent. ‘ 

Therefore, I answer the first question 
in this way, that a notice under sec. 8 
of ,the Heat Act is not necessary w'hen 
the standard, rent as fixed by the Con- 
troller has been further increased by the 
President of the Tribunal, the landlord 
having complied with the provisions of 
sec. 8 as regards the increase allow'ed by 
the Controller. ‘ 

As regards the secoi\d <|(iestion it seems 
to me that the answer to that must follow 
the answer to tlie first one. because it is 
bused on the cuncliisioti (hat the provi- 
sions of sec. 8 are not applicable. 1 
answer the second question, therefore, by 
saying tliat under the circumstances 
which are stated in the reference, a 
certificate from the Controller was not 
necessary in or^er to entitle the landlord 
to recover the rent so increased by the 
President of the Tribunal. 

I wish to add for the purpose of safe- 
guarding myself that we do not express 
any opinion on tlie question, wdiich was 
raised by the learned Counsel for the Ee- 
spondent during the argument, namely, 
in respect of what period is the increased 
rent recoverable in consequence of the 
decision of the President of the Tribunal. 
That question may or may not have to be 
decided when the suit is tried. This suit 
has been dismissed merely on the ground 
tiiat the suit would not lie in consequence 


of the notioo and the certificate referred 
to in sec. 8 not having been seiwed in 
respect of the decision of the President of 
the Tribunal. The merits of the suit, as 
I understand, have not yet been investi- 
gated. 

We make no order, as to the costa of this 
reference. 

Eiohardson, J. — With much respect' to 
the opinion of the learned Chief Jn%e 
and the learned Sixth Judge, I agree with 
my Lord that in view of the terms of 
sec. 8 of the Calcutta Rent Act, that 
section can have no application to a deci- 
sion of the President of tlie Tribunal under 
sec. 18, revising, in the sense of increas- 
ing, the rent fixed by the Controller under 
sec. 15. In the Act tlie provisions relating 
to tlie Controller and his powers are kept 
separate and distinct from the provisions 
relating to the President of the Tribunal 
and his i>owers. We are told from the 
Ear that the Controller and the President 
do not occupy the same building. I agree 
generally with what in y Lord has said, 
and it does not appear to be desirable at 
present to say more than is necessary, be- 
cause a further question has been raised 
and ma^ require decision when the suit 
comes to be tried, as to the precise effect 
of the President’s decision in relation to 
the Controller’s certificate fixing the 
standard rent in the first instance, or as 
to the date from w'hieh the President’s 
decision operates. 

There is one point however on which 
a word may be aihled. A dilficulty per- 
haps arises as to the effect of cl, (I) of 
sec. 15. That clause enables the Con- 
troller on the application of any landlord 
or tenant to certify the standard rent of 
any premises leased or rented by such 
landlord or tenant as the case' may be. 
As I conceive, what is contemplated is 
not a certificate of a ministerial character 
stating what rent Las been fixed*' as the 
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standard rent, but the power conferred bv 
the clause is one of the powers before 
exercising which the Controller is to give 
the notice required by cl. (4) of see. 16. 
Sec. 15, including cl. (I), must be read 
with reference to the definition of “ stan- 
dard rent ” in sec. 2. As I understand the 
matter, therefore, a standard rent certi- 
fied by the Controller under cl. (7i»o£ sec. 
Jy may be revised by l.lie President under 
sec, 18. The Act appears to be so under- 
stood, because in tlie present case the 
rent revised by the J’j-esidont was a 
standard rent certified by the Controller 
under cl. (I) of eec. 16. Accordingly, it 
would not seem to be the intention of the 
Act, that after the President has given his 
decision under sec. 18, the Controller 
should have any» power under cl. (1) of 
sec. 15 to certify or recertify a standard 
rent. . 

The Act was hurriedly passed and is in 
some respect not easy to consUiie, but the 
view T have expressed receives confirma- 
tion from the fact that sep. 8 speaks of “ a 
certificate from the Controller fixing the 
standard rent.” With these words in 
mind, the phraseology of sec. 18,*‘‘the 
decision of the Controller fixing the 
standard rent ” would seem to apply as 
much to a certificate given under cl. (1) 
of sec. 15 as to an order, for in^ance, 
fixing the standard under cl. (.9) of that 
section. 

With these observations T agree with 
the answer which my T^ord has proposed 
to the questions referred to ns by the 
learned f^hief Judge of the Coin t of Small 
Causes. 

Mr. N. Ci Mitra, Solicitor for tho Plain- 
tiff. 

Mr. Mahomed Hahib Haq, Solicitor for 
the Defendant. 

M. K. K, ’ 


[CIVIL APPELLATE JVBISOIOnQV.] 

Appeal vboii Appellate Diobu 
N o. 1608 OP 1931. 

Mookbbjbb, J. ’ 

Chotznxb, J . Sabat Chamdba Sen, 

1922, Defendant, Appellant, 

Heard, 25 and v. 

26, April. >Baj Edmab Mookbbabb, 
Judgment, Plaintiff, Respondent. 

.12, May. J 

Civil Procedure Code (Act I'' of 1006), Seh. II, 
•pnro. IS— Suit pending ileemmi of arbitratort— 
AuMrd of arbitratore whether a bar to the euit 
where no application for etay of suit made— Proper 
procedure. • 

The Plaivtiff and the Defendant were 
owners of adjoining parcels and the con- 
troversy between Hum (instituted a 
boundary dispute. On {he 19th May 
1915 they executed a deed of agreement 
and referred the matter in dispute to three 
arbitrators who held an enquiry. On i&e 
4ih November 1917 one, of them announc- 
ed a (leeision which was sUjned only by 
himself and was unfavourable to the 
Plaintiff, On the 8th March 1918 the 
Plaintiff commenced a suit to establish his 
title and enforce his claim. The arbitra- 
tors were apprised of the institution of the 
suit and on the 30th March 1918, they 
published TJieir joint award., Thq De- 
fendant who did not receive notice of the 
suit till the ‘4th April entered appearance 
on the lllh April and filed his written 
statement on the 36th April: 

Held — That as the Defendant 'did not 
take recourse to the proper procedure, 
namely, apply for. stay of the suit; can- 
cellalion of the award as made toithout 
jurisdiction and thereafter remission of 
the matter to the arbitrators, the award 
had been rightly rejected by the Court be- 
low as made without jurisdiction and the 
suit was properly tried on the merits by 
the Court. 
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Ram Chandra v. Krishna Lal (1), 
Dinabandhd Jana v. Dorga Phosad Jana 
(2), Pam Prosad v. Mohan Lal (3), Jokt- 
RAM V . Ohaneshyam (6)‘a«</ Ram Chand «. 
OoWNDRAM (7) considered. 

That the Defendant should not be given 
an oppnrfnnily at this late stage to comply 
with the requirement pf the law as the 
death of one of the arbitrators rendered a 
reconsideration by the original arbitrators 
impossible, the agreement not eoniaining 
any provision for a reeonstitution of the 
committee of arbitrators upon such a con- 
tingency. 

This was nn appeal preferred on tlie 
26111 of July 1921, against the decree of 
Babii Hem CHiandra Das (iupta, Officiat- 
ing Subordinate Judge, 2nd Court of 
Zillah 24-Parganahs, dated the 20th of 
May 1921, modifying the decree of Babu 
Saroda Kumar Sen Caipta, ^^lln8if, Ist 
Court at Sealdah, dated the 29(h of May 
1919. 

The Plaintiff and the Defendant refer- 
x’ed a boundary dispute to the arbitration 
of three persons. There was no time 
limit within which the award was to be 
made. On Ihe 4th November 1917 an 
award purpoi'ted to be signed by one of 
them was puft'lished. On the 8th March 
19^8 the Plaintiff-Respondent instituted 
a suit* relating to the matter which was 
the subject of the arbitration proceedings 
alleging that the award made on the 4tli 
November 1917 was invalid as it was 
vitiated by misconduct. On the 30th March 
1918 all the arbitrators joined in making 
another award which was in agreement 
witfi that made on the 4th November 

. o. w V. 861 (lam 

I. L. R. 46 GiiA 1041 ! s. o. 28 0. W. N. 
716 { 29 C. L. J. 699 (M19V 
' (3) T. L. R. 47 Cal. 762 (I980i. 

(#) t. L. R. 47 <»]. 849V ■. c. 26 C. W. N. 62 

nSM. : 

(7) (1918] 18 B. L. R. 168, ' 


1917. On the 4th April 1918 the De- 
fendant was served with summons of the 
case. The learned Munsif held that the- 
only aVard that was operative in law was 
the award of the 30th March 1917, the 
earlier one being no aAvard at all not 
being didy stamped, and the said award 
was a bar to the Plaintiff’s suit. The 
learned 'Subordinate Judge on appeal held 
that the award made on the 4th Novem- 
ber was invalid as all the arbitrators did 
not join in malang it and the award made 
on the 30th March was without jurisdic- 
tion as tlie. institution of the suit made 
the arbitrators functus officio. He held 
therefore that the suit was maintainable 
and gave the Plaintiff a decree after going 
into the merits of his claim. 

The Defendant appeaied to the High 
Could;. 

ttabu Monmotha'Nath Mukherjee (with 
him Babu Pannalal Chatterjee) for the Ap- 
pellant. — The suit was not maintainable, 
otherwise if the view' of the Subordinate 
.ludge bo maintained, a party who ha.s 
a suspicion that the arbitrators are going 
to decide against him can nullify the 
whole’ proceeding by rushing into Qonrt 
at the very last moment. See dokiram 
Kaya y. Ohaneshyam Das Kedarnath (6). 
Here the award was made before the De- 
fendani: had any opportunity to apply for 
a stay of the suit under para. 18 of Sch. 
TI of the Civil Procedure Code. 

Babu Rupendra Coomar Mitrd for the 
Respondent. — Tho institution of a suit 
ousts the jurisdiction of the private tribu- 
nal. The history of the law of arbitra- 
tion shows that the authority of a private 
tribunal to decide disputes was one of 
gradual growth. In England in the first 
stage an agreement to have a dispute de- 
cided by private persons was considered 
illegal as interfering wilh the jurisdiction 

. (6) I. L. R. 47 C»l. 849 ; s. c. lIs C. W. N. 62 
at p. 66 (1920), 
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of the King’s Court. In the second stage 
such * agreements were given a limited 
effect. The existence of such an agree- 
ment did not prevent either party f^om 
having the dispute settled in Court, the 
remedy of the parties only lay in institut- 
ing a suit for damages for breach of the 
agreement. In the third stage when 
such Hamages were considered as inade- 
quate a party coujd at the earliest oppor- 
tunity apply for a stay of the suit, which 
had an indirect, effect on the other pai’ty. 
See Fletcher Moulton, L. J., in Doleman 
(6 Sons v. Ossett Corporation (4), also 
Bussel on Arbitration, p. 7.5. Hence the 
jurisdiction of the Courts is curtailed 
only to the extent as provided by express 
statute. This case is not provided for in 
the Civil Procedure Code and hence the 
institution of the suit ousts the jurisdic- 
tion of the piivate trjbunal, otherwise 
there would be a race between t\\ o tribu- 
nals, the public and the private. 

In Doleman 8 case (4) it is pointed out 
that the institution of the suit mak(>s the 
arbitrators functus officio, the fact that 
the award is made after the institu- 
tion of the suit but before the sum mops is 
not treated as material. 

See also Appavu v. Seeni (5), which has 
been approved in Dinabandhu v. Durqa 
Prosdd (2). . 

Secondly w'hcu there is a reference 
which does not in express terms provide 
for making more than one award, the 
arbitrators have power to make one award 
only. 

See Halsbury, Vol. I, p. 468, Gould v. 
Staffordshire Potteries Waterworks Co, 
(8). When award was made on the 
4th November 1917 the arbitrators had 

(2) I. U B. 46 Cal. 1041 ; a. o. 28 0. W. N. 

716; 29 0. L. J. sen (1910*. 

(4) {1912] 8 K. B. 2S^«4 p. 266. 

(6) I.4<.R.4I Had. 116 (1917). 

(») [1860] 6 Szoli, 214 (228^ t 14 Jnmt 628. 


no jurisdiction to make a second 
award namely of the dOth March 1918 
and the award of the 4th November 
1917 being invalid as it was signed by only 
one of them, there whs ho bar to a suit. 

See Abu Hamid v. Golum Sardar (9) 
and RamesTi Chandra v. Karunamoyi (K)\ 
Ibrahim Alt v. Mohsin AH (11) and Stal- 
worth V. 1 lines (12).^ 

Babu Monmotha Nath Mtikherjee in 
icply. 

The Judgment op the Coubt was as 
follows : — 

Mooeerjee, J. — This is an appeal by 
the Defendant in a suit for recovery of 
possession of land upon establishment of 
title. The Plaintiff and the Defendant 
are owners of adjoining parcels and the 
controversy between them constitutes a 
boundary dispute. On tlfo 19th May 
1915, they executed a deed of agreement 
and referi-ed the matter in disjiute to tliree 
arbitrators. The arbitrators held an en» 
qiiiry, and on the 4th November 1917, one 
of them announced a decision which was 
signed only by himself and was unfavour- 
able to the plaintiff. On the 8th March 
1918, the Plaintiff (sommenced the pre- 
sent litigation to establish his title and to 
enforce his claim. The arbitrators were 
not apprised of the institution of the suit, 
and on the 30th March 1918, they .pub- 
lished their joint award. The Defendant, 
who did not receive notice of the suit till 
the 4ih April, entered aj>pearance on the 
Uth April and filed his written statement 
on the 26th April. Amongst other de- 
fences, he urged that the award was a 
bar to the maintenance of the suit. 
Thereupon the following issues were 
raised : — 

(I*) 26 G. I.. J. am ( 997 ) 1 1916 . 

(10) I. L. B. 8H Oal. 498 (1906). 

(Ill I. n. R. 18 All. 422 (487 (F. U.; (1896), 
(12. 13 M. A W. 466 ('l844*. 
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1. Has the Plaintiff any title to the 
land in suit? 

2. Poes the disputed land appertain to 
hoiaingNo. 161? 

3. Is the suit barred by law of limita- 
tion? 

4. Is the Plaintiff’s suit barred by the 
laws of estoppel and acquiescence? 

5. Is the'euit maintainable under the 
law? 

6. Is the award made by the a,rbitrators 
with reference to land in suit void and 
inoperative.? 

7. To what relief, if any, is the Plaintiff 
entitled? 

The firial Court held on the authority 
of the decision in Jiam Chandra v. Krishna 
Lai (1) that the Plaintiff was not com- 
petent to ijssile from the ajp-eement to re- 
fer fo arbitration and that the award was 
not void and 'inoperativo. The Court also 
investigated the case on the merits and 
finally dismissed the claim. Upon appeal, 
*the Subordinate Judge held that as soon 
as the suit was instituted, the arbitrators 
became functus officio and the award was 
consequently invalid. On the merits, he 
held that the Plaintiff had established his 
title as found by the Commissioner, and in 
this view he decreed the claim in part. 
On the present appeal, the Defendant has 
contended that the award was not void 
and •must be deemed operative, till, at any 
rate, the Plaintiff should establish that 
the proceedings of the arbitrators had 
been vitiated by corruption or misconduct. 
The Plaintiff has argued, on the other 
Hand, that para. 18 of the second Schedule 
to the Civil Procedure Code of 1908 shows 
that the only remedy of the Defendant, 
if any, was to apply' to the Court to stay 
the suit, and that as he did not take re- 
course to the procedure prescribed, the 
suit could not be ''deemed barred by the 
award. 


The true effect of para. .18 has been 
considered by this Court in three recent 
cases. In Dinabandhu Jana v. Durga 
Prpsadlana (2), it was pointed out that 
where, for the determination of the con- 
troversy between the parties, two com- 
petent tribunals are available, the Court 
and the arbitrators, and Plaintiff chooses 
the Jatter but in fact has recomse to the 
former, it is not open, to the Defendant 
to enforce specific performance of the con- 
tract or to plead the contract as a con- 
clusive bar to the suit, but the Defendant 
may apply to the Court to stay the suit 
in the exercise of its judicial discretion, 
so as to enable either of the parties to 
obtain a decision from the arbitrators. 
■When the Court is apprised that the suit 
has been instituted in contravention of an 
arbitration agi-eement, the Court has thus 
a discretion to sjay thp suit. The burden 
lies upon the Plaintiff to show that some 
sufficient reason exists why the matter 
should not be left to be decided by the 
arbitrators and not on the Defendant to 
show that no such reason exists; it is 
the primA facie duty of the Court to act 
upop the agreement between the parties. 
It may be added that in the case then be- 
fore the Court, the suit had been institu- 
ted two days after the agreement to refer 
the matters in controversy to arbitration. 

The question prest'iited itself for con- 
-sideration again in the case of Ram Pro- 
sad V. Mohan Lai (3) in connection with 
sec. 19 of the Indian Arbitration Act, 
1899, which furnished the model for para. 
22 of the ' second Schedule to the Civil 
Procedure Code. There, a reference to 
arbitration was made by a buyer of goods 
on the 3rd May 1919. On the 21st May 
1919, the sellers instituted a suit for 
datpagea for breach of contract. On the 

(S’) I. U R. 4A Onl. 1041 1 «. o. 33 O, W. N 
716; 3no.t.J. 8(n (1913). 

«a) I. L. B. 49 Cal. 763 (1920>. 


(1) 17 0. W, N,361 (1«I3». 
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20t]i June 1919 the award was made, and 
on iUe 9th July following, it was filed in 
Court. On the 22nd July, the sellers ap- 
plied to set aside the award. Mr. Justice 
Oreayes granted the application on +Iie 
ground tliai though the refei'ence to arbi- 
tration had been made before the suit 
in terms of the contract between the 
parties, the award was of no effect, as the 
suit had not been stayed pending the 
ai'hitj’ation. This conclusion was approv- 
ed by the Court of appeal, as su])portcd 
by the decisions in Dolcman and Sons v. 
Osseft Corporation (4), Appavu v. Secni 
(5) and Dinabandhu v. Durga Prasad 
02). It cannot thus be disputed that if 
the Court has refused to stay tfie action, 
or if the Defendant lias abstained from 
asking it to do so, the Court has seisin of 
the disjuite, and it is by its decision and 
by its decision alone that the rights of 
the parties are settled. We need not 
consider whether a Plaintiff who has in- 
stituted a suit in contravention of the 
agreement to refer to arbitration may not 
deprive himself of his rigjit to prosecute 
the suit if, at the same time, he goes on 
with the ai'biti’ation and obtains an award. 
The facts of tlie present case do not raise 
such a question ; if it did require examin- 
ation, it might be difficult to reconcile the 
views of Fletcher Moulton, L. J., and 
Farwell, L. J., as expounded in Doltman 
d Sons V. Ossett Corporation (4), 

The point arose again in Jokiram v. 
Ghaneshyam Das (6). In that case, a 
seller of goods referred a dispute between 
him and his buyer to arbitration on the 
24th April 1919, in accordance with an 
arbitration clause contained in the con- 

'2) I. L. B. 46 Cal. 1C41 : ». c. 23 C. W. N- 
716; 2Q 0. L. J. 829 (1919). 

(4) [1912] 8 K. B. 267. 

16) I. L. E. 41 Mad.Jl)6 (1917). 

(6) I. L. B. 47 Oal, sib: s. c. 26 C. W. N. 62 


tract. On the 14th August 1919, the 
buyer, with full knowledge of the arbi- 
tration, instituted a suit for recovery of 
damages from the seller on the allegation 
that the seller w^as in# default. The seller 
received intimation of the suit on the 21th 
August 1919, but the writ was not served 
on him till lhe2Cth September 1919. On 
the J6th October 1919, the arbitrators 
made an award in •favour of the seller. 
On the 17th November 1919, the buyer 
made an application to the C’ourt to set 
aside the award on the ground that by 
reason of the institution of the suit tlie 
arbitrators were functus officio and their 
award was consequently void for want of 
jurisdiction. This application was grant- 
ed and the award w'as set aside on the 28th 
November 1919. On the 1st December 
1919, the seller applied for slay of the suit 
under sec. 19 of the Indiaji Arbitration 
Act. This application was refused by the 
trial Court but was granted by the Court 
of appeal. The arbitrators were thus left^ 
free to proceed with the arbitration. It 
was pointed out that though as the result 
of the institution of the suit the arbitra- 
tors became functus officio from that very 
moment and their aiitliority to deal fur- 
ther with the matter referred became cx- 
tinguisHed, the validity of the reference 
itself, which, when made, wfts in exact 
conformity with the agreement of the 
parties, was not affected. 

The true position consequently is that 
as soon as the suit is instituted the arbi- 
trators lose their authority. If the De- 
fendant still desires that the controversy 
should be decided by arbitration he must 
endeavour to obtain a stay of the suit by 
an appropriate application under para. 18 
of the second Schedule to the Civil Pro- 
cedure Code. If the application is re- 
fused by the Court in •the exercise of its 
discretion, the remedy by arbitration 
ceases to be available. If the suit is 
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stayed, possible contingencies may re- 
quire consideration. If the arbitrators 
have not yet made an award, they are 
free to bring their proceedings to a ter- 
mination and make* an award in accord- 
ance with law. If, on the other hand, 
the arbitrators have made an award after 
the institution of the suit as happened in 
Rmn Ghand v. Gobindram (7), the award 
cannot be pleaded as an effective bar to 
the suit. The award so made should be 
brought up before the (^urt under para. 
20 of the second Schedule to the Civil 
Procedure Code ; the Court will refuse to 
enforce it under para. 21 read with para. 
14 fc), jind as the award will thus etaiul 
cancelled because made without jurisdic- 
tion, tlie arbitrators will be left free there- 
after to resume their ])roceedings on the 
basis of tlie original reference. Tf this 
view were not adopted, the result would 
follow that a party to a submission, who 
had appeared throughout and had taken 
•his chance before the arbitrators, might, 
at the very last moment, wdien the award, 
possilily an adverse award, was about to 
be made and when there w ould be no time 
left for his opponent to obtain a stay order, 
institute a suit and thereby render in- 
fructuous the entire proceedings. 

In the case before us, the Defendant 
did not take recourse to the proper proce- 
dure-, naftiely, apply for stay of the suit, 
cancellation of the award as made with- 
out jurisdiction, and thereafter remission 
of the matter to the arbitrators. His 
failure was ]x)ssibly attributable to ignor- 
ance of the law which was explained in 
the case of Dinabandhti v. Durga Prostid 
(2), long after the institution of this suit. 
We have accordingly considered whether 
the Defendant should at this late stage be 
given an opportunity to comply with the 

(2) I. L. B. 46 Oal. 1041 : ■ o. 38 0. W. B. 

7l6t 20 0. L. J. 89n (inifl). 
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requirements of the law, as was done in 
the case just mentioned. In our opinion, 
the answer must be in the negative for 
the death of one of the arbitrators renders 
a reconsideration by the original arbitra- 
tors impossible. Unlike the case of 
Jokiram v. GJixineshyam Das (6), the 
'agreement to refer to arbitration here 
does not provide for reconstitution of the 
conunittee of arbitrators if one of them 
should die. Consequently, even if we 
were inclined to concede to the Defendant 
the same advantage as was given to the 
Appellant in Dimhandhu v. Diirga Pro- 
sad (2), he would not be benefited there- 
by. There is thus no escape from the 
position that in the present case the award 
has been rightly rejected as made Avith- 
out jurisdiction and the suit tried on the. 
merits by the Court. The appeal con- 
sequently fails and is dismissed with costs. 

S. C. C. ' Appeal dismissed. 


: CRIMINAL APPELLATE JURISDICTION.] 
App.’No. li»3 OF 1922. 
Wai.msi.bt, J. Abdul Qorur 

SuBBAWARDT, J. SiBKAB and ors , 

1922, Appellants,; 

Heard, 22, June. v. ' . 

Judgment, Tbe Einq-SmpbroB, 

« 26, June. Respondent. 

Jury, trial by—Mudireetion in ekatying' jury— 
Omiuion to explain that onue it on proteeution to 
prove charge — Omistion (o gtw proper direction on 
qweetione of fact 

When the Sessions Judge in his charge, 
to the jury did not clearly explain that 
the onus of proof teas on the prosecution 
and did not set out all the points for deci- 
sion and omitted to give proper direction 
on the facts of the case : 

(3) I. L. B. 46 Cal. 1041 : s. 0. 23 O. W. N. 

716; 29 0. L. J. 809(19in). 

(6) I. L. B. 47 Cal. 849^ s. c. 26 C. W. N. 62 
'1920). f . . 
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Held — That l^his was misdirection 
which vitiated the verdict and rendered 
the conviction liable to be set aside 

This was an appeal preferred gn the 
]!?fh May 1.9-2*2 against an order of the 
Additional Sessions Judge of Backergunj 
(Mr, H. U. Blonifield), dated the ‘27ih 
January IA)22. 

The material portion of the ^Sessions 
Judge’s charge to the jury is set out 
below : — 

‘ ‘ The case for the prosecution is that one 
evening early in last October the female 
accused Harojini, who with her daughter 
Hukhadha, a girl ol about 14, was staying 
in the house of her brother Prasanna, took 
hei* daughtei' out for a walk, but instead' 
of r(4iirning to her brother's house, took 
her to that of Abdul (lahur, one of the 
two male accused. From there she was 
removed to Sabi Midlah’s bouse, where 
she stoj)i)e(l that Jiigbt, and the next 
night she was taken by the two male 
accused and J or 4 other men to the house 
of Erf an, hei’ intended husband, her 
) Mother also being one of the party. That 
night sh (5 was left alone in Erfan’s room, 
anj^l he outiagcd her, repeating the por- 
foriuahce during tlie next 4 or 5 nights, 

^ her own mother and his mother conniving 
kt his villainy. She was then taken to 
various places, and finally cndM up at 
Pirojpur, wdieie the ))arty took up their 
abode in a boat on a khal near the house 
of one ]\lafezuddi Mukhtar, who for 
some reason best known to himself afford- 
ed shelter to the abductors. Prom this 
ignominious position slie was eventually 
rescued by the prompt action of the S. I., 
who took her before the Magistrate, by 
wliom she was made over to her brother- 
in-law and her uncle, who were members, 
of the search party. 

The case for the "defence is that mother 
daughter were a bad lot, and that so 


far from the latter having been abduct- 
ed by the former, on the contrary, tlie 
pair were turned out, bag and 
baggage, by their righteous uncle, who 
resented the slur otist on the fair fame of 
his family. Thereafter, it is said, they 
embraced Jfuhamma danism, and tlie two 
male accused embraced them ; for not 
only is it alleged (or at any rate suggest- 
ed) that the daughter went through a form 
of marriage with Erfan, but also — and.this 
the iTTOsecution admit or rather expressly 
state — that thii mother is the mistress of 
Al)dul Gahur. Thus there was no 
guardianship, the girl was not either 
kidnapped or abducted, and the accused 
Erfan merely had connection wdlli her, 
not against her w-ill, but with bej* consent. 
Krfjo no offence has been committed. 

(The evidence on both sides was here 
refeiTcd to.) • 

Two sto)*U‘S are thus before the jury — 
one in which a definite and palpable 
offence has been commilied— the offence of 
kidnapping or abduction cum procuration 
or disposal of a minor for immoral piir- 
l)oses, and the other in wJneb the accused 
have dojio nothing coni vary to law- (for 
seduction per sc is no offence). It is for 
tlie gentlemen of the jury to decide which 
hypothesis the better fits^the facts and 
the probabilities — that of guilt or in- 
nocence. 

Tlio question which the jury will have 
to answer is this. - 

Did the accused either kidnap or abduct 
the gii’I with an immoral purpose, and was 
that piirpoRc carried out? Eor if it was, 
that will be the best evidence of the pur- 
pose. So with the charge of disposal and 
obtaining possession of a minor. 

Now as regards the charge of kidnapp- 
ing, the question, of guardianship ie 
material. But for abduction it is not. 
For one can abduct any person. There- 
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fore, whelhei- the girl was in anyone s cns- 
tody or /lot, she may still have been 
abducted with intent that she should be 
seduced. 

Tliere seems very little reason to doubt 
Hint the accused Erfun had intercourse 
Mitli her. He does not trouble to deny 
it, but instead asserts that he married hci*, 
after she had become^ a Muhammedan. 
l^ositive evidence of conversion and marri- 
age, especially of the latter, are alike 
wanting. At the same time it is but fair 
to point out that in a case like the present 
the so-called conversion is no more than 
nominal, oris at best but a very perfimc- 
toi-y performance dictated entirely by 
ulterior motives and accepted as purely 
utilitarian by the other meinbeis of both 
religions. Evidence has been adduced to 
shew that the two women were expelled 
by their own family with no more than the 
clothes they stood up in. If this version 
is believed, then mother and daughter 
wore in a very awkaitl predicament. 
They could not return to their relations 
for their own relations had themselves 
turned them out; the other members of 
their caste would have nothing to do with 
them ; and they had neither food, shelter, 
nor money. What was to be done? Go 
to the landlord, or go to the devil? Be- 
come (and marry) a Muhammedan and 
become, a prostitute ? They had little 
choice. The only * religion that would 
have taken them in on equal terms, and 
would have provided them with husbands 
of thoir own choice, bad (hey so desh'ed, 
Was one of which they could know no- 
thing, but it is still open to them. If the 
jury .adeept the testimony of the three 
.Hindu gentlemen as to their being turned 
out of thoir habitations in pious honour 
by tlieir self-righteous bretheni, this will 
materially weaken the prosecution case. 

If they go further and believe that the 


women voluntarily went, or allowed 
themselves to be handed over, to Ei^an 
and Gohur respectively, and of their own 
arcovil lived with them, whether married 
or not. then the case for the prosecution 
will go altogether. 

Before, however,* coming to any such 
conclusion, let the jury consider well the 
narrative of events that culminated in the 
finding and recovery of the girl from* the 
clutches of the lawyer of Pirojpur. The 
motives of the person in harbouring the 
accused T must leave to the jury ; to me 
they appear questionable, in view of the 
allegation against him made by the girl, 
and of his4 refusal to give her up when 
called upon to do so. Tf Sukhada was 
voluntarily living with Erfan, why was 
she carted abonl- from place to place, and 
finally taken to Pirojpur? Here again 
the defence have an answer ready : they 
say that the two women went to Pirojpur 
of their own accord, to take legal advice 
for the recovery of their property from 
their relations. 

L 

Ti isi. necessary to point out that the per- 
sons chiefly concerned, viz,, the brother- 
in-law »»and the uncle, as well as ^ the 
wonien-folk of the family, flatly deny 
that they have turned out either the 
mother or the daughter, and especially not 
the latter. If they had already done so, 
w^ould they have troubled to run this case 
and to give evidence for a girl in whom 
they had on their own shewing no further 
interest. I would ask the jury to give 
careful consideration to this point before 
they conclude 'that the girl was already 
outcasted at the time either of the alleged 
abduction or of the recovery. Briefly, if 
the jury believe that the girl was to any 
extent removed or made to go from any 
place to any other w ith intent to force or 
seduce her to any (even one act of) unlaw- 
ful intercourse against her will or even 
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.U£||auifit her iiicliuutious, then they H'ill be 
bound to return a verdict of guilty under 
MC. 366, I. P. Code. 

jury must ask themselves \vhich 
view of the facts they find the more con- 
sistent and the more probable, and which 
seems to them the better siipjwrted by the 
evidence they have heard ; and slionld re- 
tiirg a verdict accordingly." • 

Moulvi A . K. Fazlul lluq and Babu 
Ra(Uiika Ranjan Guha for the Appellants. 

Mr.- Orr for the Crown. 

The JUD(!MBNT OP THE CoURT WaS US 
follows : — 

Walmslrv, J. — The three Appellants 
were all charged under sec. 360, I. .P. C. 
and there were separate charges,' against 
Abdul Ciohur under secs. 372, 109, I. P. 
C., against Erfan under sec. 373, T. P. C. 
and against Sarojini under sec. 372. T. P. 
C. They wore found guilty on all the 
charges, and the learned Judge sentenced 
Abdul Gohur to three years’ rigorous im- 
prisonment, and the other two to four 
years’ rigorous imprisonment each all 
under sec. 360, I. P. C., but did npt pass 
any separate sentences on the other 
charges. 

The girl in the case is Sukhada, the 
daughter of Sarojini, and briefly etyted the 
story is that Sarojini took her to Abdul 
Gohur’s house and afterwards made her 
over to Erfan for purposes of co-habita- 
tion. The defence is that the woman 
became a Musalman , and that Erfan want- 
ed to marry the girl. 

So far as the charges under secs. 372 
and 373, I. P. C. are concerned, the age 
. of the girl is an essential point. It was 
necessary for the prosecution to prove that 
she was under the age of sixteen years. 
For this purpose thft Assistant Surgeon 
was examined, and he expressed a definite 
opinion that she was below sixteen years. 


The first objection taken to the learned 
Judge’s charge is that he hais not dealt |hx>> 
perly with the question of minority. In 
explaining the laiw he said that for 
kidnapping, the girl must be under eixteen 
years, and in explaining the terms " die- 
posing of” and ‘‘immoral purpose” he 
used the word minor, but he nowhere 
said that if the gM was not proved to be 
under sixteen, there could be no offence 
under ,Bec. 372 or 373, I. P. C. Further 
on the question of fact, he merely re- 
ferred to the medical evidence, said that 
the defence tried to make out that she v^as 
sixteen, and left it to the jury to decide. 
That seenis rather a summary treatment 
of an important matter, but looking at the 
evidence on the record I am not prepared 
to hold that the verdict is vitiated by the 
defects. Secondly, it ig said that the 
learned Judges did not e.xplain to the jury 
that the burden of proof lay on the prose- 
cution. Tt is pointed out that at ^he 
beginning of the summing up, he said ” It 
i.s for the gentlemen of the jury to decide 
which hypothesis the better fits the facts 
and the probabilities — that of guilt or in- 
nocence,” and that his conclusion is in 
similar words, ‘‘ The jury must ask them- 
selves which view of the facts they find the 
more consistent and the more probable, 
and v\'hich seems to them the better sup- 
ported by the evidence they haveTieard; 
and should return a verdict accordingly.” 
On the other band, the charge began with 
general remarks on the burden of proof and 
the benefit of the doubt and the earlier of 
the two passages w'hicb I have quoted is 
immediately followed by the words : 
‘‘ The question which the jury w'ill have to 
answer is this : Did the acciued either 
kidnap or abduct the girl, etc.” In the 
absence of details as^to what the learned 
Judge said about the burden of proof I 
think this criticism is well founded, for 
when the jury was askpd to decide which 
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suited the facts better, they 
i» effect told that the prosecution 
^culd discjaarge its onus by producing the 
hypothesis. That was the last in- 
* stniction they received from the Judge, 
and t think it is very probable that in con- 
sequence they looked at the evidence from 
a wrong point o[ view. 

Thirdly, it is .said that the learned Judge 
lias expressed his own views ver> emphati- 
cally with nothing more than a conven- 
tional direction that the rosponsibilitv of 
deciding questions of tacts restb with the 
jury, 'rins criticism does not commend 
itself to ijw, for I find it diffienlt to nnder- 
.stand what view' of llic lacts as a wdiole 
the learned Judge did take, lie certainly 
takes it for grant<‘(l that Kifan was eo- 
habiting with the gill, to tlie knowledge 
of Sarojini luit 'those are facts not in dM- 
pute, for the Appellant's stor\ is that the 
mother and daughter wen* manied to 
Abdul and Erfan respectively. So lar 
from tsilving from the jury the duty ot 
determining questions of fact, I think tlic 
charge is defecti\e rather because it does 
not set out all the questions that required 
decision, and because it offers extremely 
little guidance. 

Another cAticism, affecting only Abdul 
Gohur, is that he is not said to have taken 
the girl to his house, and that lie was not 
at home wdieii she w^as brought there 
The learned Judge has not said anywhere 
in his charge w hat act on the part of Abdul 
Oohur could render him liable to a charge 
under sec. 366, I. P. C. : he took no part 
in bringing the girl to his ow n house ; the 
removal on the first night to Sabi Molla*s 
house does not appear to have been in 
furtherance of any scheme for abducting 
the girl, so that if Abdul Gohur participat- 
ed in any abduction it must have been 
when he escorted the ghl to Erfan’s 
house. The learned Judge has nbt dealt 


with this matter, although he should h^y© 
told the jury when and where the abduc- 
tion was said to have taken place, and 
asked' them to say whether Abdul Goimv 
took any part in it. 

In regard to the -exposition of secs. 872 
and 373, T. P. (’. T wish to point out 
that the learned Judge was w'rong in re- 
ferring' to the amenclinents projiosefl ui 
19 for they have not become part of 
the law , and also to say that the meaning 
ot the sections has been (liscussed in the 
ease of Quecn-Kmpress v. Sukee Jiauk H). 
It the .Indge had studied that anthoritv his 
explanation ol the terms “ (li.spoP(* of ” 
and ’‘use” w'onld luwe l>een \ei'v differ- 
ent. 

As 1 have indicated the charge is deftc- 
iive in several respects pavtieularlv in the 
manner in which the burden of proof was 
trealeil. The case is a veiy perplexing 
one, and T cannot sa> that in spite of mis- 
directions the jury has arrived at .i light 
decision. 

The course which w'e must adopt is to 
set aside the convii'tions and sentences, 
and leave it to the authorities to decide 
whether there should be a fresh li’ial or 
not. The Appellants will he released. 

Hi HBAWARDY, J.—T agree. 

S. O. M. 

lit M. «. 21 (!n1. 07 >1S»<t'. 
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NOT^S. Mil 

CQurse to that remedg^^n 

late claim a share in an item w plsirt of 

the piirtnership assets, 

Knox v. Gye (l) considered, \ 

Obiter dictum to the contrary 
V, Khatav (t>) and decisions in 

V, BUSTOMJI (3), SOKKANADHA V. SOKKA- 
NADHA (b) and Thiruvbngada V, Sada- 
GOPA (7) overruled. 


Lifuitation Act (IX of 1908 )t Sch, /, ArL 106^ 
Money received by pa>tner after dinolution of part- 
nership —Suit by other\partaer for recoctry of shire 
therein, if nvaintainaUe after suit for general at'- 
counte barred — Position where an item falls in 
after accounts squared off — Fresh cause of action. 

It is contrary lo the policy of the Legis- 
lature to allow a partner^ whose right to 
sue for a general partnership accounts has 
been barred by limitation, to sue for hi<f 
share of specific payments received from 
debtors by one partner subsequently to 
the dissolution of the partnership, per- 
milting the lalUr by way of set off to 
laim what may be found due to him 
\pon tahing the joartnership accounts. 

If a partnership has been dissolved and 
ihe accounts have been wound up and 
each partner has paid what he has to :on- 
tribute (o the debts of the partnership ami 
received his share of the profits, ihc 
mtual "lights and obligations having been 
dus all discharged^ and then it turns out 
^terwards that there was some item to 
' credit oj the partnership which was 
i^her forgotten or treated as valueless by 
utson of the supposed insolvency of the 

btor or for any other cause, which item 
.f^erwards becomes of value and falls in, 
it ought to be divided between the part- 
ners in proportion to their shares in the 
original partnership. 

If on the other hand no accounts have 
Seen taken and there is no constat that 
the partners have squared up, then the 
proper remedy when such an item falls 
in is to have the accounts of the partner- 
ship taken ; and if it is too late to have re- 


I’liis was an api)eaj against a decree of 
the Higli Court of Madras in its Appellate 
Jurisdiction, which affirmed subject lo a 
variation a decipc of the said Coui-t in its 
Ordinary Original Ci\il Jurisdiction. 

The facts are set out ip the j‘udgmcnt 
of the Board but may be shortly stated 
as follows : — • 

The two Appellants, the Respondent 
and Narasimhamchariar carried on busi- 
ness in paiiinership from June 1908. 

In 1911 Narasimliachariar died and in 
JJovember 1913 his adopted* son filed a 
suit for an account and for payment lo 
him of his adopted father’s share. The 
claim of the adopted son was settled and 
the present Respondent was by order of 
the Court made Plaintiff. 

The latter [inter aha) prayed for an 
account of the partnership business. 

The suit was tried before Bakewell, 3., 
who delivered judgment on the 26lh 
February 1915, and held that' the i>art- 
nership having been dissolved in April 
1910 the suit w^as barred by see. 106* of 
the Limitation Act. From I his jiulgnieiit 
no appeal was made but on the 30th April 
1915 the Respondent filed the present suit 
to recover his share of certain monies 
alleged to have been received by the Ap- 
pellants from a debtor of the late firm. 

The suit was tried by Kumaraswami 
Shastriar, J., who held that the monies 

(1) L. B. 6 H L 660 il872j. 

(2) 12 Bom. H C. B. 07 (1876). 

(3) I. L. B. 6 Bom. 628 (1882). 

(6) T. L. B. 28 ATad. 846 (1004). 

(7) L U B. 34 Mad. 112 (1910). 
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received by th'e Defendants were ironies 
due to tlie lafc firm and that “ a suit by 
the riuintilf to recover his share out of 
the specific items of the partnership 
assets recovered by "the Defendants would 
lie, allhotigh a suit by him for a dissolu- 
tion of the partnership and taking -of the 
partnership accounts would be barred.” 

In the course of his judgment the learn- 
ed Judge j'eforred to the decisions in : — 

Sohhinadhn Vannimwidar v. Sultlfa- 
nadhn V annhnnndar (6) and Sadhu Nara- 
yana Aiijauyar v. Ramaswami Aiyaiignr 
(9) And said “It isi argued <hy Mr. 
Krishnaswaiuy Ayyar that the effect of 
allowing a I’laintilf to sue for the rec-overy 
of specific items alleged to have been re- 
ceived by the Defendant's and of allowing 
the Defendants to set up the plea that if 
a generar account is taken the Plaintiff 
would he ejititled to no relief, would 
virtually fee to put an end to any period 
of limitation for taking the partnership 
accounts. Were the matter “ res 
inteyra" 1 should think there is consider- 
able foj-ce in the argument : but I am 
concluded by the Madras cases above re- 
ferred to.” ..... 

An appeal by the Appellants to the 
High Court in its Appellate Jurisdiction 
was dismissed by Wallis, C. J., and 
Napier, Ji In tlie Course of their judg- 
ment the learned Judges referred to the 
ahove-inontioncd decisions and stated ; 

They appear to proceed upon the view 
that the receipt of assets by a former 
partner after dissolution gives rise to a 
fresh cause of action, otherwise it would 
bo quite impossible to distinguish the 
decision in Kvo^ v. Gije (1).” 

The Appellants now appealed to His 
Majesty in Council. 

Sir G. R. Loirndes, K. G. and Mr. A. 

(M L. H. 6 H. L. 6BS (1873). 

'A) T. R. 88 MaS..84t (IWA), 

(9) I. L. S. 33 Uad.-203 (1908). ‘ 


M. Talbot for the Appellants. — The suit 
is not maintainable in any event. “ 

Partnership in India is codified in the 
Contract Act, IX of 1872 ; sec. 265 of 
which enables a partner to recoMetk-kdr 
share of profit from partnership ’ transac- 
tions but only by taking a general account. 

The English Law of partnership is the 
same : — • 

Sir Lindlev on Partnership. 8th Edn., 
p. 402. 

Halsbury's Laws of England, Vol. 22, 
sec. 104. 

Richardson v. Ranh of England (10) and' 
Marshall v. Maclvrc (ID. 

In India the High Court has decided 
(his in Sohkanadha v. Soklanadha (6)i? 
Thiruvengada Mudaliar v. Sadagopa' 
Mudaliar (7), Goltipali China Kondian- v.'; 
Gottipati Narasappa Naidu (12) and Mcr-1;. 
wanji v. Rusfomji (3). 

In the latter "case certain dicta in Knox^ 
v. Gyc (1) have been misconstrued. 

Their true meaning was that if a gene-^ 
ral account has been taken and adjusted, 
and subsequently a furtlier asset is receiv- 
ed by a siirvi\ing partner the executor of, 
a deceased partner can maintain a suit. 

Apart from these dicta the deqisipn U?; 
in my favour. Merwanji v. Rustomji (^ 
was based on the judgment of Green, 
ill Dayal Jairaj v. Khatav Ladha (2), b® 
the* Court in Mcricanji v. Rustomji 
overlooked the fact that in that caae.^. » s 
was expressly held that the ti-ansacti^^ 
in question was wholly outside the 
nership transaction. 

Merwanji v. Rustomji (3) was adverse- 
ly criticised in Rivett Carnac v. Gocul- 

(11 L. B. 5 H. L. 666 (1<78). 

(2) 12 Bom. H. 0. B. 97 at p. 10? (1876). 

IS) T. I.. B. 6 B< m. 628 (18821, 

(6) I. L. B. 28 Mad. 844 (1904V 
(7 T. U R. 84 Mad. 113 (19101. 

(10) 4 Myl. & Cr. 165 (1888). 

(11) L. B. 10 A. 0. 816, 884 (1886). 

(12) 26 Mad. i, J. 221, 
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das Sobhanmull (4), by tHe trial Judge 
ICanSy, J.), though he felt bound to fol- 
low, it. 

_ His judgment' was confirmed on appeal 
mir^n quite ai different ground, [vide 
Hivett Carnac v. Gocuhlas SobhaiimuU 
(4) and Bhvgwandas Mttharam v. Rivett 
Carnac (5)], and the point that js now 
being argued was never alluded to^ In 
NeJiaVy. Kislien (8), the Court rightly re- 
fused to follow Mertcanji v. Ruftfoniji (3). 

.The Indian cases which have been fol- 
lowed in this suit are in any case distin- 
guishable, because here a ^it for a gene- 
ral account had already bem brought and 
had been dismissed as barred by limita- 
tion. 

The items now sued on were received 
• prior to the judgment, and therefore the 
doctrine of '' res judicata*' applies: — 
Vinayak Shirrao v. Daitatraya (13). 

The payment gave rise to no new cause 
of action [Vide Knox v. Gye (1)] and 
the present suit is barred by Or. 2, r. 2 
of. the Indian Civil Procedure Code, 1908. 

Mr. Parikh for the Respondent. — A 
partner can always sue for a specific item 
in the hands of another partner but sub- 
ject to* the latter’s right to a general ac- 
count. 

This is established by a long line of 
decisions and should not be ovei;ruled 
Unless subversive of justice, equity and 
. good conscience. 

There is no suggestion that this is the 
case. 

There is no new cause of action here 
arising out of obligations under secs. 258 
and 263 of the Indian Contract Act IX 
of 1872. 

(1) L. 4. 6 H. L. 66S at pp 673, 688 (1872). 

13) 6 Bom. 628 (1882). 

(4) LJI B. 20 Bom. 15 (1896\ 

(6) li. B. 26 I. A. 82 : 8. c. I, E. 23 Bom 
544(1698). 

(8) ft9^0] P. R. No. 97. 

118 ) T. U E. 26 Bom. eetatp. 667(1902), 


Such an action is maintainable in Eng- 
land. 

Lindley on Partnership, 8ih Edn.> pp. 
628 and 630. 

Knox V. Gye (1) was decided under 
the English Statute of Limitations. 

The fact that the claim is not by the re- 
presentative of a deceased partner is im- 
material. The case of Nchal v. Kishen 
(8) was based on totally different con- 
siderations. 

Sir G. R. Lowndes in reply. — The rule 
of justice, equity and good conscience is 
the rule of English law niiles.s inappli- 
cable. 

Wayhcln Rajsanji v. Shrikh ^Mnshidin 
(14). ■ 

Their LonDsnirs’ Jiui(iaien;i' was deli- 
vered by 

Lord PiirLLiMORE, — Abdut the year 
1908 a partnership was formed between 
Narasimhachaiiar, the Respondent Vija- 
yaraghavachariar, the Appellant Gopala 
now deceased and the Appellant 
Ethiraqulu, who for the purposes of this 
appeal also represents the first Appellant. 
Narasimhachariar having died in 1911, a 
suit was filed on the 15th November 1913 
in the High Court at Madras by his adopt- 
ed son against the Respondent and the 
two Appellants, praying for partnership 
accounts, and payment to iiini <}f his 
adopted father’s share. The Plaintiff in 
this suit was, in some manner not now 
important to consider, settled with, and 
retired from the suit and by an order of 
the High Court the Respondent was trans- 
posed from his position as Defendant and 
became Plaintiff, continuing the suit 
against the other Defendants, the present 
Appellants. 

The suit came on for hearing before a 
(1) L. E 6 H. L. 656 at pp. 673, 686 (1872) . 
(8) [19X0] F. E. No. 97. 

(14) L. E. 14 I. A. 89 ; s. c. I. L. B. 11 Bom. 

551 ( 1887 ). 
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Judge of the High Court on the 26th 
February 1916, when it was found that 
the partnership had been dissolved before 
the death of Naraeimhachariar, namely, 
in April 1910, andithat therefore the suit 
was barred l)y Ai't. 1.06 of Sch. I of the 
Indian Ijiinitation Act, 1908, which pro- 
vides that a suit for accounts and a. shire 
of the profits of a, dissolved partnorsh’p 
must be brought within three years of ’ihe 
date of dissolution. The Bespondent did 
not appeal. But on the 30th April of the 
same year he launched a second suit 
against the present Appellants, which is 
now in question before their Lordships. 

In this suit, after setting out the pro- 
ceedings in the previous suit and ad- 
mitting that he had become disentitled to 
claim a g/?neral account and the payment 
to him of what might be found due and 
payable on t'he taking of a general account, 
he said that the sum of Bs. 18,842 had 
been received by the Appellants in various 
payments on various dates from debtors 
to the old firm, and he claimed his quarter 
share in this total sum. The Appellants 
put in a written statement in which they 
denied that they had received any assets 
of the firm, said that if the accounts were 
to be taken the Eespondent would be found 
to be indebted to the firm, pleaded the In- 
dian Limitation. Act, and that the suit was 
bai’red by res judicata and certain other 
'defences. The suit was tried before 
Eumaraswami Sastriar, J., who gave 
judgment on the 27th March 1916, de- 
ciding the bulk of the issues in favour of 
the Plaintiff, now Bespondent, and giving 
him a declaration that he was entitled to 
a quarter share of the amount claimed and 
ordering an account to be taken with a 
view to showing whether there was any 
set oif'in respect of sums which might be 
due from the "Respondent to the Appel- 
lants. By the schedule of the ^ccree it 
appeared that approximately Bs. 11,000 


of the sum'^ claimed had been received 
before the institution of the first siClCand 
the whole of the balance before the de- 
'^r^e in the first suit. The learned Judge 
held that though a general partffSri&ip 
account was barred by the Indian Limi- 
tation Act and by the decision in the first 
suit, there was nevertheless a right in a 
partner to sue his other partners for his 
share of the assets of the partnership, for 
which the period of limitation would be 
six years and not three ; and that, there- 
fore, the second suit had been brought 
in time. The learned Judge came to this 
conclusion €ti the authority of certain 
cases decided in the High Court of Mad- 
ras, following earlier decisions in the 
High Court of Bombay. 

The present Appellants appealed to the 
High Couii in its Appellate Jurisdiction. 
The apjieal came on before Sir John 
Wallis, C. J. and Napier, J. and was dis- 
missed, the learned Judges saying that 
they were not prepared to go behind 
three Madras decisions to the effect that 
a cause of adtion arises from the receipt 
after dissolution of partnership of as.sct8 
by a fornacr partner. 

They observed that these decisions ap- 
peai’ed to proceed upon the view that the 
receipt of assets by a former partner after 
dis^lution gives rise to a fresh cause of 
action. Otherwise, as they said, it would 
lie quite impossible to distinguish the deci- 
sion in Knox v. Gye (1). It is from this 
dismissal that the present appeal is 
brought. 

Though in the opinion of the . Appellate 
Judges the case of Knox v. Gye (1), unless 
it can be distinguished, would destroy the 
case of the Bespondent, it so happens that 
it is upon a reading certain passages in 
the speeches of the noble Lords who took 
pari in that judgment that the series of 
cases in the Bombay and./Msdras High 
(1) L. R. 6 H. L 666 (mn 
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Courts, upon the authority of which judg- 
"•^nt has been given for the Respondent, 
proceed. It is, therefore, important to 
begin the consideration of the law with a 
^Wireful analysis of that case. • - 

Gye was lessee of the Covent Garden 
Theatre and for the purpose of the con- 
cern obtained in 1853 a considerable sum 
of money from one Thistlethwayte on 
terms of partnership. ThistletWayte 
died in 1854, making Knox his executor. 
Knox in the second bill which he filed 
(which was the one that came under con- 
sideration in the House of Lords) con- 
tended that thereafter he and Gye conti- 
nued the partnership. In 1854 negotia- 
tions were entered into wdth one Hughes 
for the temporary use of Her ]\rajesty*s 
Theatre, and a sum of £5,000 was paid 
to Hughes in advance for this purpose. 
Hughes did not carry out Ins share of the 
bargain. Gye sued* him for the £5,000 
and recovered judgment, but not succeed- 
ing in getting the money, he ultimately 
^epted, in 1862, the sum of £2,500 by 
way of compromise. ,In 1856, the Covent 
Garden Theatre was burnt down and Gye 
look the Lyseum Theatre. In October 
1^64, Knox^ filed the bill agawnst Gye, 
praying for accounts from the date of the 
original advance by Thistlethwayte, for 
the winding up of the alleged partnership 
between Gye and Thistlethwayte, that 
Knox might have Iiis share of the sum 
advanced bv Thistlethwayte, including a 
share of the money recovered or whii'h 
ought to have been recovered from 
Hughes, and a share of the profits of the 
partnership. The answ^er set up by Gye 
in substance pleaded that Thistleth- 
wayte’s share was confined to the business 
of the old theatre, the whole capital of 
which was lost by the fire ; that Knox was 
not entitle to any accounts; that his 
rights if any aroscHat law and not in 
equity*; and that whichever way they 


iirose, the statute of limitation was a good 
answer. 

The Vice Chancellor, Sir William Pago 
Wood, made a decree in favour of Knox, 
being of opinion that the statute of limi- 
tation did not apply, either ‘as regards the 
money received from Hughes, which he 
treated as an equitable claim enforceable 
in equity, or as regards the share of 
Thistlethwayte , in the partnership, the 
statute being prevented from applying to 
that^part of the claim because of the fidu- 
ciary relation between l^histlethwayte and 
Gye, and by the fact that the money re- 
covered from Hughes was received within 
six years before the institution of the suit. 

On appeal the Ijord Chancellor, Lord 
Chelmsford, reversed this decree. When 
the case came on for hearing before the 
House of Lords, the Ilouje was composed 
of Sir William Page Wood, now become 
Lord Hatherley and *Lord Chancellor, 
Lord Chelmsford and Lords Westbiiry 
and Colonsay. At the close of the Appel- 
lant’s case the House was of opinioil that 
the partnership never extended to the 
Lyceum busiuess, and counsel for the Re- 
spondent were directed to confine them- 
selves to tlie argument upon the statute 
of limitation. It was apparently con- 
sidered that if the statute of limitation 
was to be applied, the right of Knox 
accrued in December 1854, upon the 
death of Thistlethw^ayte, the partnership 
being dissolved by his death; and that the 
bill not being filed till 1864 was out of 
time ; and with the possible exception of 
Lord Hatherley, the noble and learned 
‘Lords who composed the House held that 
the receipt of money from Hughes more 
than six years after the partnership was 
dissolved did not take the case out of the 
operation of the statute. If, therefore, 
the statute w^as to be applied it constituted 
a good defence. *The matter then remain- 
ing for decision w^as whether t|ii8 was a 
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case vi^here equity followed the law, and 
consequently the relief was barred. This 
was so held, Lord Hatherley dissenting, 
and the suit w^as accordingly dismissed. 

' "Now it will be obsetwed that the sum 
of dB2,500 was received within the statu- 
tory period, and its receipt was the receipt 
by Gye of a partnership asset. 

The case wosld seem^ therefore, to be 
in point, and (the suit having been dis- 
missed) adverse to tlie present Respondent. 
Rut as the suit was one for a general ac- 
count and not merely or even by way of 
addition to recover Knox’s share of the 
sum received from Hughes, and as there 
are in the,, speeches of the noble and 
learned Ijords some passages where a case 
like the present is put by way of 
hypothesis, the decision in Kno:B v. Gye 
(1) need not be taken for the purposes of 
the present judgment as laying down a 
final determination of the law on this 
point. 

J5evertheless the observations in that 
case when carefully considered do not 
Warrant the construction which has been 
put upon them by some of the Courts in 
India, but on the contrary warrant the 
conclusion to which independently, of 
authority a little clear thinking leads. 

Lord Hatherley, for the purposes of his 
observations, takes the case of a partner- 
ship dissolved by death and an account 
being taken “that everything which 
could be ascertained had been then ascer- 
tained and adjusted, that the account was 
complete and that releases were given ” — 
releases which as he says “ could only go 
to the extent of the claim that then exist- 
ed against the surviving partner. “ He 
assumes that in that case an asset for 
which no allow'ance has been made falls 
in and is received by ^ the surviving ex- 
partner ; and he holds that in such a case 
(1) L. R. 6 H. L. 666 il87S). 


the executor of the deceased ex-partner 
could claim his share. 

Lord Colonsay with a similar train of 
thought speaks of a sum of money “un- 
expectedly recovered . “ 

Lord Chelmsford says : “It was said 
that upon payment of the debt by Hughes 
a new right had accrued to the Appellant. 
But the^ right to sue for what? The ans- 
wer must be for an account. But that he 
w'as entitled to all along, and ilie account 
mus^ have included this very debt of 
Hughes, the receipt of wliich is supposed 
to have created a new^ right to an ac- 
count.” It is true that there is later on 
in Ijis speech some rather vague language 
whicli may have led to his having been 
supposed to take the view that even Wallen 
partnership accounts cannot be taken a 
suit may be brought for a specific item ; 
but the whole tenor of his reasoning show's 
that he is contemplating the circum- 
stances supposed by Lords Hatherley and 
Colonsay. Lord Westbury’s language is 
striking — he is not contemplating this 
particular case, but discussing the effect 
of Hie statute of limitation. He says : — 

It will^be asked whether the bar by statute 
can be greater tha«a a relcaETc between ftie 
parties. In the answer to that question the 
nature of the release must be required to be 
stated. If on an account stated a release 
is given, ‘che release will be limited to that 
account, and will not bar the right of an 
executor to have an account of subsequent 
receipts. But if the release be of the right 
to an account altogether, then the release will 
be exactly equivalent to tile bar here created 
•by the statute and will bar all right what- 
ever to claim the benefit of any subsequent 
receipt by the accounting party. 

The rule of law then is the following : — 

If a partnership has been dissolved and 
the accounts have been w^ound up and 
each partner has paid what he has to con- 
tribute to the debts of the partnership 
and received his share of the profits, the 
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mutual rights and obligations having been 
tjjus all discharged, and then it turns out 
afterwards that there was some item to 
the credit of the partnership which was 
fiijtjier forgotten or treated as valueless by 
reason of the supposed insolvency of the 
debtor or for any other cause, which item 
afterwards becomes of value and falls in, 
it. ought to be divided between the part- 
ners in proportion to their shareg in the 
original partnership. There is no reason 
why one should have it more than the 
other.. 

The case will not often occur. If the 
debt is incurred to the firm and both the 
ex-partners are alive the debtor can only 
safely pay upon the receipt of both, for 
tile agency of each ' for the other has 
ceased with the dissolution of partnership, 
and both receiving and being in posses- 
sion each can insist upon his proper share. 

Lord Hatherley ppints out the most 
probable occasion when it would arise, 
namely, when one of the partners is dead 
and the debt has accrued at law to the 
surviving partner who thus becomes 
solely possessed of the former partnership 
item ; and .he says that in such a case the 
executors of the deceased exjjiartner 
would have a right to recover their 
testator’s share from the cx-partner who 
has received the whole. It is not so cer- 
tain that this jiarticular case would arise 
in India by reason of the provisions of 
sec. 45 of the Indian Contract. Act, upon 
whicli section apparently different deci- 
sions Have been given in the several High 
Courts in India. (See Sir F. Pollock’s 
work on the Indian Contract Act, p. 193). 
It is. however, possible to conceive of 
other cases in which this principle might 
have to be applied. A partner might 
contract really for the partnership, but 
apparently as sole principal and in that 
capacity be the soKf^^jIcipient of a partner- 
ship item. ' 


""At any rate, in all cases where for any 
reason it did occur that after the dissolu- 
tion and complete winding up of a part- 
nership an asset which had not been taken 
into account fell in, it ought to be divided 
between the ex-partners oi* their repre-^ 
sentatives according to their shares in the 
former partnership. 

If on the other hand no accounts have 
been taken and there is no constat that 
the partners have squared up, then the 
proper remedy when such an item falls in 
is to have the accounts of the partnership 
taken ; and if it is too late to have recourse 
to that remedy, then it is also too late to 
claim a share in an item as part of the 
partnership assets, and the Plaintiff does 
not prove, and cannot prove that upon the 
due taking of the accounts he would be 
entitled to that share. It* might well be 
the case that one of the, reasons why no 
final balancing of accounts took place was 
that A. owed the partnership so much 
money and that it was anticipated that, B. 
would hereafter receive a particular item 
which would operate substantially to 
balance the claim. 

The principle above set forth being 
i-easonably clear and intelligible, it re- 
mains for their Lordships to discuss cer- 
tain decisions in the Indian Courts. 

The first case on tliis matter was Dayal 
V. Khatav (2) decided in the year 1875. 
The judgment in that case rested upon 
other and inc^ontrovertible grounds, but 
there were obiter dicta in the course of 
tl)e judgment which no doubt >\mld help 
the present Respondent. These obiter 
dicta were relied upon by Latham, J., in 
Merwanji v. Rustomji (3), decided in the 
year 1882. That decision is no doubt in 
point and in favour of the Respondent; 
but it is to be observed that it was largely 

•j 

(21 12 Bom. H. 0. B. 97 (U7BN 

(31 I. L. B. 6 Bom. 628 (1882). 
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based upon' the obiter dicta in the previous 
case. 

The tliiid Bombay case was Rivett 
Oarnac v. Goculdas (4). Candy., J., 
sitting as a single Jndg$ in the first Court 
criticised the'pre'vious Bombay decisions, 
but said that he was bound by them. 
Accordingly iie held that though a claim 
for a general partnership account was 
bulled by limitation a olaim for a share 
of moneys received by the partnership 
within the period of limitation was not 
barred ; that the Plaintifl was entitled to 
recover Hemabai's and Goculdas’s shai'es 
of the said money; and that the second 
Defendant was entitled to set off against 
this his shal'e of certain moneys received 
by the Plaintiff as part of the assets of 
the said paa’tnership. The High Court in 
appeal held tlmt the Bespondent’s claim 
to an account of, the partnership dealings 
was not barred by limitation because 
under sec. 17 of the Limitation Act (Act 
XV, of 1877) when a person, who, if living, 
would have a right to sue, has died, the 
period of limitation is to be computed 
from the time when there is a legal re- 
presentative of such person capable of 
instituting the necessary suit, and gave 
the Plaintiff a decree for the assets which 
he claimed. The case came on appeal to 
His Majesty inOouncil in 1898, and is re- 
ported as Bliugwaridas Mitharam v. Rivelt 
Carnac (5). This Board agreed with the 
decision of the High Court that the claim 
was not barred by the Limitation Act, 
but their Lordships thought that the de- 
cree given by the High Court was too 
wide, and directed an account to be taken 
of the partnership transactions. They 
made' no observations . on the particular 
point Ubw under consideration, and the 
case may be left out of consideration ex- 

(4) I. U B. so Bom. 16 (1896*. 

(6) L. B. SO I. A. 88 : s. 0. 1. L, B. 83 Bom. 

6M (1898). 


cept to the extent to which it embodies 
the ci’iticisms of Candy, J. 

Their Lordships now turn to the Mad- 
ras cases. In SokkanadJia v. Sokkaruidha 
(C), deK;ided on appeal by the High Court" 
in 1904, the decision in Merwanji v. Rus- 
Umji (3) was follow'ed as an authority, 
and reasons were superadded why in the' 
opinion of the learned Judges it was 
right. One passage may usefully .be 
quoted. : — 

Even on principle it would seem that this 
conclusion is the better one, for why should 
the fact that a suit for a general account is 
ao longer maintainalbile be used to secure 
some of the partners exclusively the benefit 
of realisation of assets made under circum- 
stances which raise no question of limitation 
with reference to a claim strictly confined 
to a share of what was realised. Of course, 
to allow such a claim to be maintained 
without the Defendant being at liberty to 
go into the whole accounts and if possible 
defeat the Plaintiff’s (slaim by showing that 
the net balance is against the Plaintiff would 
be quite unjust. The view we follow avoids 
such undesirable results while it secures to 
all the partners their fair and proper shares 
in assets with reference to which no question 
of lapse of time is capable of being raised 
under the law. 

With * great deference this reasoning 
bega the question. How is it to be 
known that some of the pui’tners would 
exclusively benefit Ly the realisation of 
assets wfiich come in after dissolution? 
To meet this objection thq leai’ned Judges 
assume that accounts may be taken and 
that they have done enough for the ex- 
partner who is sued in saying that he may 
have the accounts taken. But if the 
policy of the law be that after the period 
of limitation no accounts shall be taken, 
for the excellent reason that materials for 
taking such accounts may have disappear- 
ed, it is not legitimate to say to the per- 
son sued, “ Either pay on the footing 

(8) 1. 1*. B. 6 Bom, 828 (isni; 

(01 L L. B. 28 Had. 844 (19D4*, 7 . 
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tCut'^MiountB have been takMi which wa 
know have not bera taken and (m the 
footing that all matters have been squared 

bet ween you and your partner whed 
we have no knowledge that there has been 
any such squaring up, or submit to that 
taldng of accounts against which the legis- 
lature has protected you.” 

Thiruvengada v. Sadagopa (7), also re- 
ferred to in the judgment of the High 
Court in the case now under appeal may 
bo taken to -be to the same effect. 

On the other hand, the Chief Court of 
the Punjab has expressed its inability to 
follow these oases [Nekal v. Kishen (8)] . 

Their Lordships have no information as 
to the matter having come before the High 
-^irt of Calcutta. 

These decisions having been tluis ana- 
lysed appear to rest upon some obiler dicta 
which do not purport to express Indian 
law, but are the residt of the construction 
which some learned Judges have pul upon 
tlie decision of the House of Lords in 
Knox V. Gye (1) and inferences drawn 
from that decision, and except for the 
reasoning upon which their Lordships 
have already commented in Sokkanadha 
V. Sokkanadha (6) to have no other basis. 
As their Lordships have already pointetl 
out the obiter dicta in the Bombay High 
Court are founded upon a misapprehen- 
sion of what took place in Knox v. 
dye (1). " 

TEe present case is a striking illustra- 
tion of the mischief which might result 
from following the conclusion at wdiich 
the learned Judges in the Court of Appeal 
have arrived. The very items for which 
the Respeifdent is now suing were rctual- 
^ Herns which would have come into the 
account on his claim against the Appel- 

(I) L. B. 6 H. !«. 6W (ISm 
(6t T. U K 28 BMfiSMI. 

C7f I. It. B. 84 MM 112 
181 (t»IO].P. B. Ho. 07. 


lahts tor a partnership account in the suit 
in which he failed. 

As their Lordthips have arrived at this 
cQiteluakn, it is unnecessary to wnsider 
the further point raised on behalf of the 
Appellants that the dismissal of the pre- 
vious suit constituted the bar of res judi- 
ofto. ' 

. Their- Ijordsliips will humbly recom- 
mend His Majesty that the appeal be 
allowed and that the suit be dismissed and 
that the Ap])ellants liave their costs here 
and below'. 

Solicitor ; Mr. Douglas Grant for the 
Appellants. 

Solicitor: Mr. J. Josselyn for the Re- 
spondent. 

G. D. M. 
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third Judge— Procedure when third Judge doee »•« 
dedde quedien referred, bat m cAtogether note one 
•*Idmitaiion Act (IX of, 1908), Art. 187 , appti- 
of, where temire piavhaeed under rent, law 
124 
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and not right and inUred of jvdgmenX-dobtiir 
otdg. 

The Plaintiffe were the Owners of a 
miras tenure andt under them was a iar- 
juiras tenure held by the Defendants. 
This under-tenure was sold in execution of 
a rent decree and purchased by a third 
party who never obtained possession and 
in execution of & rent decree obtained 
against the latter the under-tenure was 
again sold more than twelve years after and 
purchased by the Plaintiffs who sued for. 
possession : 

Per WALMSLBy, J. (WoodboBfe and 
StJHBAWABDY, JJ., contra ). — That Art, 
137 0 } the Limitation Act applied to the 
case and the'suit was barred. 

Per SuHEAWABDY, J. — Art. 140 or Art. 
144 applied to the case. 

Per WooDBOFPB, J. (to whom the 
case was referred under sec, 98, 'G. P. C.), 

That none of the articles of the Limita- 
tion Act applied to the case hut the suit 
was barred under sec. 167 of the Bengal 
Tenancy Act. 

Where a rent-decree has been properly 
obtained the tenure itself passes to the 
purchaser and not the right, title and in- 
terest of the judgment-debtor only and 
the rights of the purchaser must be deter- 
mined by the provisions of the Bengal 
Tenancy Act under sec. 158B and see. 
169. The Plaintiffs by their purchase ac- 
quired the under-tenure with power to 
annul encumbrances and the interest ao- 
quired by the Defendants by adverse pos- 
session against the recorded tenants, of 
which the Plaintiffs were aware, was an 
encumbrance which the Plaintiffs could 
have and should have annulled under sec, 
167, Bengal Tenancy Act, within one year; 
and not having done so their right to re- 
cover possession was lost. 

The word encumbrance as used in secs. 
159 and 161 of the Bengal Tenancy Act 
includes a statutory title acquired by a 


trespasser by adverse possessioiyie^iie 
land of a defaulting tenant. 

Per WooDEOFFB and Suhbawabdy, 
3J. — Art. 137 of the Limitation 
not apply to a case where the tenure itself 
and not the right, title and interest alone 
of the judgment-debtor is purchased. 

Per WooDBOPFE, J . — That the differ- 
ence of opinion not haring arisen in a 
Letters Patent Appeal, sec. 98, C. P. C., 
covered the case and the objection that the 
reference was not in order and should have 
been decided by the opinion of the senior 
Judge failed. 

That under the present law the third 
Judge cannot dispose of the appeal gene- 
rally but can only decide, the point of law 
referred and then dispose of the appeal, ih; 
referring Judges having indicated how it 
should be disposed of according to- the 
possible answ&rs to be given. 

As the question of law actually referred 
to the third Judge was not decided by 
him, and the reference consequently proved 
infruetuous, dhe Division Bench disposed 
of the appeal under cl. (*2) of see. 98, C. P. 
C., the decree appealed against being con- 
firmed. t 

This was an appeal preferred on the 
10th November 1919 against a decree of 
tli 0 Additional (District Judge of Zillah 
Dacca TB. K. Bose, Esq.), dated the 23rd 
July 1919, reversing a decree of the Mimsif 
of Dacca (Babn Mohini Mohan Banerjee), 
dated the 29th July 1918. 

The facts of the case will app af from 
the judgment. 

Dr. Sarat Chandra Basak- and Babu 
Paresh Lai Shome for the Appellants. •- 

Babu Sachindra Kumar ndy for the 
Respondents. v . 

This appeal first came ort hearing before 
Walmsley and , Suftfawardy, JJ., who 
delivered the f^lowiog ju jjgments : — 

WtLMSiiBy, J.— The Plaintiffs are the 
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^ owne rs of a tniras. They created a iidr* 
rntrSs^ favour of the Guhae, the Defen* 
dants, and in execution of a; decree for 
rent they put the dar-miras to sale in the 
yeSrl890, when it was brought by Purda 
Chandra Dutta, who afterwards sold a six 
annas share to Sarat Chandra Dutta. 
The Plaintiffs looked to the purchasers for 
the rent, and obtained two decrees for 
rent against them. In execution of a 
third decree for rent they put the dar-miras 
to sale and bought it themselves on 
13th August 1904'. They instituted the 
present suit on 11th August 1916. 

The first Court decreed the suit, but on 
api^eal the learned Judge held that the 
suit was baiTed by Art. 137 of the Limi- 
tation Act. 

On behalf of the Plaintiffs the first point 
urged is that this idea of limitation is not 
raised in the pleadings. It is true that 
no reference is made tor the particular 
article of the Limitation Act, but the 
written statement does assert that the suit 
is barred by limitation. Considering 
what Plaintiff alleged as hie cause of ac- 
tion I do not think we can say that the 
Defendants’ plea ought to have been 
stated more explicitly. * 

The second point is that Art. 137 is not 
the appropriate article: that Art. 139 is 
applicable, or failing that the general .Art. 
144 .^" 

If Art. 137 is the appropriate one, the 
time thiat has elapsed since the purchase 
makes no difference to the case ; the suit 
was barfed on the day of the purchase in 
1904 as hopelessly as on the day when it 
was instituted nearly twelve years later. 
Two suggestions are made for taking the 
suit o^rft Art. 137. One is that that 
^.article- applies to suits where the pur- 
chaser is a stranger, but the article says 
nothing' of the kind, ai|d we must not 
read into it wordi'which^&re not there. 
'A socond is &at the Gubas were really the 


judgment-debtors, fiecause they had 
allowed Puma and Sarat to represent 
them and were consequently bound by* the 
decree. The objection to this view is 
that the landlords were aware of the fact 
that the 6uhas, and not Sarat and Pumaj 
were in possession, but they did not have 
them joined as Defendants in the rent 
suit, in fact the Plaintiffs have always 
taken the position that the Guhas are not 
tenants. I do not think they can now he 
allowed to say that they were none the 
less their judgment-debtors. 

The learned Pleader for the Plaintiffs, 
however, relies more upon his other con- 
tention, that Art. 139 is the appropriate 
aidiicle. If it is, the Plaintiffs are* within 
time for the period of twelve years will 
begin to run from the date on which the 
sale was confirmed. The articlb refers to 
a suit by a landlord to recover possession 
from a tenant, su'd time runs from the 
moment when the tenancy is determined. 
It is said that, these conditions ore satis- 
fied by. the third prayer in the plaint, that 
is the prayer for a declaration that the 
dar-mirasi right (acquired at the auction- 
sale) was merged in the mirasi right. I 
fail to see, however, that by this prayer 
the Plaintiffs seek to recover possession 
from a tenant ; for their case is that the 
Guhas are not tenants, and the* men who 
were their registered tenants are ^not 
parties to the suit. Similarly, if we look to 
the starting point the Plaintiffs do not 
allege that any tenancy of the Guhas has 
been determined. In my opinion the 
learned Judge of the lower Appellate Court 
is right in holding that Art. 139 is not ap- 
plicable. 

As for tbe contention that Art. 144 sp- 
pUes to the suit if Art. 139 does not, I 
cannot agree because in my. opinion Art. 
137 does apply. • 

' I am not troubled by the suggestion 
that the case is a hard one for the Judge 
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finds that rurua and Sarat mver got pos- 
session and we were told in tine course of 
tlie beui'iug that the Plaintiffs were aware 
of the fact. 

In my opinion thp decision the Ijower 
Apellate' Court should be affirmed, and 
the appeal dismissed with costs.. 

Huhkaavabdy, J. — regret, I am un- 
ublc to agree with my learned brother in 
the order he proposes to pass in this case. 

<)u the question of limitation the first 
Court held that the Plaintiffs’, cause of 
action arose on the date of the sale of the 
tenure, i.e., 18th August 1904, or when 
the sale was confirmed, viz., 14th Sep- 
tember 1904, the Plaintiffs’ suit having 
been instituted within twelve years of 
those dates, it overruled the plea of limi- 
tation and decreed the suit on the merits. 
The Lower Appellate Court without en- 
tering into the merits of the case held on 
the allegations made in the plaint that 
the suit was barred under Art. 137 of the 
Limitation Act, 1908. 

In order to face the plea of limitation, 
it is necessary to examine the facts as 
stated in the plaint and as found by the 
learned Munsif. It ap|)ears that the De- 
fendants held a dar-miras under the iniras 
held by the Plaintiffs’ predecessor-in-title 
which was sold in ;executiou of a rent 
decree obtained by the Plaintiffs against 
the Guhas in 1890 and purchased by 
Puma who subsequently sold a portion of 
it to Sarat. Since then the names of 
Puma and Sarat were recorded in the 
.Plaintiffs’ books us the tenants of the 
dar-miraa, the Plaintiffs looked to them 
only for then- rent. The Plaintiffs aver, 
and it has been found by the first Court, 
that “ the I’lainliffs were in possession of 
Unit iniras tenure by realising rent from 
the dar-mirandars Puma and Sarat as is 
proved by contes^pd decrees Exs. 3 and 
4. Subsequently the rent of the dar- 
mints having fallen into arrears the Plain- 


tiffs brought a suit for rent against Puma 
and Sarat and in execution of tha,deeil^^ 
therein put the dar-miras taluq to sale and 
irurcluiiS^ it themselves in 1904. The 
Phiiniiffs brought the present suit*foirrti^ 
covery of kkas possession on the ground 
among others that the tenure became ex- 
tinguished by merger in their superior 
tenure. 

It is found that Puma and Sarat never 
obtained possession of the dar-miras after 
their purchase in 1890 which remained'in 
the possession, which must be wrongful, of 
the Defendants. It is therefore argued 
that as the judgment-debtors were out of 
possession on the date of the sale in 1904, 
limitation should run against the Plain- 
tiffs auction-purchasers from the date 
when the judgment-debtors were first en- 
titled to possession, viz,, 1890, and as it 
was over twelve years from that date when 
the .Plaintiffs brought the present suit 
their claim is barred under Art. 187. It 
is beyond cavil that what the Plaintiffs 
sold and purchased in execution of their 
decree in 1904,waB not the right, title and 
interest of the judgment-debtors, but the 
tenme itself which is described in the sale- 
proulamation Ex. 1 as 

(miros taluqdari right under patta). 

Iteading Arts. 136 and 137 together it 
is clear that the latter article intended to 
make the law uniform in cases of privi^ 
and Court stdes and the two artudes in 
conjunction lay down that wh^ the pur- 
chaser .of jin immoveable propertv nt a 
private ^le or at a sale in execution of a 
decree sues for. possession of the property 
of which the vendor or judgment-debtor 
Was out of possession at the ti«>e of the 
sale, he, the purchaser, is not^taitjtled to 
get a fresh start of limitation fr^^he 
date of his purchase, but the time is to be 
csulculat^d as running agwiMt him from 
t^. date of dispossesshi^ the veadm: or 
judginsnt-debtor as if . there ^was no gale. 
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This premises and presupposes that the 
“^wrehaser has purchased the interest of 
the vendor or judgment-debtor, has 
stepped into his shoes and is claiming 
thirough him. 

In the present case, as I have observed, 
the Plaintiffs purchased not the interest 
of the judgment-debtors, but the tenure 
itself, and hence they cannot be said to be 
entitled to the possession of the "property 
through the. judgment-debtors. A pur- 
chaser in such -circumstances is not a pur- 
chaser within the meaning of Art. 137. 
The same consequence will follow if the 
landlord purchases a tenant’s right or the 
tenant surrenders his interest to the land- 
lord. In all these cases, the landlord is 
not the transferee of the iuteiest of the 
tenant but the effect of the transfer is to 
extinguish the tenancy giving immediate 
right of entry to the landlord. The reve- 
nue sale law affords* an analogy for the 
proposition as it has been held that the 
purchaser at a I'evenue sale even of a share 
of a revenue paying estate is not a person 
claiming from or threugh the defaulter, 
but rather adversel.^ to him and Under a 
paramount title — [Bitas Chandra v. Akshoy 
Kiimar (1)] . The terminus a * quo in 
cases Iffre these should be the date whem 
the right to immediate possession accrued 
to the purchaser or, us is otherwise ex- 
juressed, when the estate fell in^o posses- 
sion. 

There is another point of view from 
which the present case should be looked 
at. It is conceded and rightly conceded 
in view of authoritative judicial proi 
oouncements from the time of Sir Barnes 
Peacock to- the present day that* posses- 
sijjB^verse to the lessee is not necessarily 
■"^mverse to the lessor. Here the Plaintiffs 
were in receipt of rent of the tenure from 
P/irna and Sarat during the period that 
the Defendante we^" holding advers^y lo 
11* 16 0. w. w,' 687 rism ' 


the lattSr. The possession of the De- 
fendants as against Puma and Sarat in 
the circumstances was not of such a 
nature as to operate ds an ouster of the 
Plaintiffs. • , 

In the above view of the law I hold 
that the article of the Limitation 'Act ap- 
plicable to the present case is Art. 140 or 
Art. 144, and time against the Plaintiffs 
is to be taken to have begim to run from 
the date of the confirmation of the sale 
of the tenure in September 1004, and that 
the suit is within time. ^Krishna Gobind 
v. Hart Gliaran (2)]. To h<dd otherwise 
would be to violate the maxim that “ pres- 
cription does not run against a party who 
is unable to act ’ ’ (couira non valentem 
agero nulla currlt praescriptio). Art. 139 
contemplates a suit against the tenant and 
is not applicable in the present case. 

For the Appellants it ‘is also contended 
that as the Defendants had before the sale 
in 1904 acquired by adverse possession 
the right and interest of Puma and Sarat 
they had become unrecorded tenants of 
the Plaintiffs and as the sale in 1904 was 
of the tenure in execution of a rent deci'ee 
obtained against the recorded tenants, it 
passed the interest of the Defendants in 
the tenure also. No doubt there is a great 
deal of force in this con^ntion. In the 
circumstances of this case what the De- 
fendants acquired by adverse possession 
was the interest of Puma and Sarat, viz,, 
the tenant’s right which should be taken 
to have been extinguished by sale in exe- 
cution of a rent-decree obtained against 
Puma and Sarat who were the registered 
tenants of the Plainidffs and against wlmm 
alone could they proceed. An analogy is 
to be found in the effect of sales under the 
Bevenue Sale law where a purchaser has 
been hold to be entitled to recover posses- 
sion, oven though "the adverse possession 
Was completed l^ore the sale. .[Kumar 
(S) I. L. B, 96U. 867 (1882). . 
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Kalanomd v. Syed Sardfcit Hossein (3) and 
Rahimuddi v. Nalini Kanta (4)3. 

In my judgment this appeal succeeds 
and should be allowed. The case will be 
remanded to the Court 'of Appeal below 
for the decision of the other issues and for 
disposal of I lie case. Costs to abide the 
result. 

WaiiMslky and Suhrawaudy, J.J. — 
In view of our difference of opinion in 
this case, under the proviso of cl. (2) of 
sec. 98, C. P. C., we state the poiilt of 
law on which we differ in this manner : 
“ On the facts stated in this case, what is 
the article of the Limitation Act which 
is applicable?” Let the case be laid 
before the leai'ned Chief Justice for refer- 
ence to another Judge or Judges. 

[The matter ^then came on before Mr. 
Justice Woodroffe.J 

c 

The JUDOME-MT OF M'oouiioffh, J., was 
as follows : — 

WOODROFPE, J.—This matter has been 
referred to me on a difference of opinion 
between Mr. Justice Walmsloy and Mr. 
Justice Buhrawardy, the actual point 
referred being as follows ” On the facts 
stated in this case what is the article of 
the Limitation Act which is applicable.” 
A preliminary ojjjection has been taken on 
the ground that the reference was not in 
order and that the case should have been 
decided by the opinion of the senior Judge. 
But 1 am of opinion that though that 
procedure is applicable in the case of 
Letters Patent Appeals, sec. 98 of the 
Code governs this case, I therefore over- 
rule the objection. I would first shortly 
state the facts for the purpose of this 
judgment. The Plaintiffs are the owners 
of a miras tenure. There was a dar-miras 
tenure under them of which the Guba 
defendants were tedants. This under- 

(8) 18 0. W. N. 628 (1908). 

(4) 18 0, W. N. 407 (1909). 


tenure was sold in execution of a renV- 
decreo in 1890 and Puma Chandra Dutta' 
was the purchaser. This Puma subse- 
quently^ sold a six annas share to Sarat 
Chandra Dutt and Purna and Sarat whom 
1 call the Duttas were registered tenants 
of the under-tenure.' The Duttas never 
obtained possession. On the' 13th August 
1904 the under-tenure was again sold in 
executiorf of a rent-decree obtained against 
the Duttas who were registered tenants. 
It was purcliused by the Plaintiffs. The 
Plaintiffs brought this suit for possession 
on the 11th August 1916. 

The question now is what is the nature 
of the interest actpiired by the I’laintiffs 
by their purchase on the 13th August 
1904. If they purchased the right, title 
and interest of the judgment-debtors only 
they purchased nothing as the right of the 
judgmcnt-debtois A\as extinguished by 
adverse possession foi'' over 12 years by the 
Guhas and the I’laintiffs therefore ac- 
quired no title to the under-tenure. No 
question of limitation as regards the 
Plaintiffs’ right aiisos at all in that view. 
Because, a question of limitation arises 
only on the assumption that there is a 
title which may be made subject to tiie 
operation of the Limitation Act. Nor 
where no title is sliown is recourse to the 
provisions of the Limitation Act neces- 
sary. Art. 139 of the Limitation Act is 
applicable only where the purchaser ac- 
quires the right, title and interest of the 
judgment-debtor. But the rights of a 
purchaser at a sale under' a decree for rent 
must be governed by the Bengal Tenancy 
Act. Where a rent-decree has been pro- 
perly obtained the tenure itself passes to 
the purchaser and not the right, titl^Hi^ 
interest of the judgment-debtor onl^' 
The rights of the purchaser then must be 
determined by the provisions of the Beng^ 
Tenanoi Act under sec. 168B and sec. 
159. The Plaintiffs by tboB. j^urebase 
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ti^ierefore acquired the under>teuure with 
power to annul .encumbrances under the 
provisions of the Bengal Tenancy Act. 
The interest which the Guhas ’had ac- 
quired by their adverse possession against 
the recorded tenants was according to the 
decisions of this Court an encumbrance 
under the Bengal Tenancy Act. If .''.o. 
the Plaintiffs could have annulled the en- 
cumbrance created by the adverse posses- 
sion of the Defendants and they could do 
so only under the provision of sec. 167 of 
the Bengal Tenancy Act. According to 
that Act (sec. 167), however, if tlie party 
does not follow the procedure within one 
year as laid down in that section his right 
to recover possession as against the tenant 
is lost. 

In this case there is a finding that the 
Plaintiffs knew about the possession of 
the Defendants all -along and there is no 
allegations nor is it suggested before me 
that notice was served under sec. 167 of 
the Bengal Tenancy Act. This doubtless 
is not the way in which the case has 
hitherto been treated : but no ([ucstion of 
fact is involved. It is found that there 
Ijad .been adverse possession,"* that the 
tenure itself was purchased, and there is 
no doubt whatever that no procee-lings 
were taken to annul the adverse possession 
as an encumbrance. The question then 
is one of law arising on the facts, whether 
on sucli facts the suit is barred, Mr. 
Justice .Walmsley thought it was barred, 
according to the opinion of Mr. Justice 
Snhrawardy it was not barred. 

It, has been argued however that opi- 
nion has- varied as to w'hether adverse 

C Bsion is on encumbrance under the 
„al Tenancy Act. But without dis- 
cussing tluB question . fcHT the moment it 
appears to me that the Plaintiffs in this 
suit can not havt^’it both ways, that is, 
they dhnnot invoke the. B^Dgftl Tenancy 
Act in order to establish that they bought 


the tenure and not the judgment-deMots* 
interest and at the same time oontend 
that the adverse possession is not .An en- 
cumbrance under that Acl^ If they could 
claim to have purchased a tenure and titat 
the previous adverse possession was not 
an encumbranco on it then the limitation 
would run from the date of their purchase. 
But tins, I am*of opinion, cannot be so in 
the circumstances of this case. They can 
not> say that they purchased the tenure 
under the Bengal Tenancy Act free from 
adverse possession without first annulling 
the latter as an encumbrance. 

Moreover, as at present advised I see* 
no reason for differing from the decisions 
of this Court that the word encumbrance 
as u^ed in secs. 159 and 161 of the Bengal 
Tenancy Act includes a Statutory title ac- 
quired by a trespasser Jby adverse posses- 
sion of the land of a defaulting tenant. . 

There appears to me to be no substaA^e 
in the contention that there is no question 
of encumbrance, because the dar-miras 
which was the subject of the encumbrance 
had ceased to exist being merged in the 
superior tenure on the Plaintiffs’ purchase. 
There is in my opinion no merger in the 
circumstances above stated. 

The result is that the suit is in my 
opinion barred under sec. 167 of the 
Bengal Tenancy and not in mjr opinion 
under any of the articles of the Limitation 
Act mentioned in the reference. 

The position then is this ; Walmsley, 
J. is of opinion that Art. 137 applies and 
that the suit is barred. . But in my opi- 
nion that article does not apply to a case 
such as this where the tenure itself and 
not the right and interest alone is pur- 
chased. Suhrawardy, J. is of opinion, as 
I am, that Art. 137 does not apply b^use 
the tenure was sold but be goes further 
and holds that the suit is not barred. But 
if the tenure was sold it coiild only be sold 
under the Bengal Tenancy Act and sub^ 
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avoidance of encumbrances.. And 
aa this encumbrance was not set aside the 
suit is barred under sec. 167 , Bengal Ten- 
ancy Act, though not under Art. 137 of the 
Limitaiion Act. My answer then is that 
187 does not operate to bar the suit but 
that other sections are not applicable so as 
to admit the suit which should in my opi- 
nion be dismissed under Bengal Tenancy 
Act, sec. 167. 

This finding, how'ever, raises a queatio»i 
of diflficulty in disposing of the reference. 
The learned Judges who made it assume 
that one or other of the sections of the 
Limitation Act mentioned in their judg- 
ments apply. * I am asked to decide which. 
My answer is none of the sections apply. 
Substantially considered T do not there- 
fore answer thd question put to me. It 
is only on my deciding the question re- 
ferred one way or the. other lltat I have 
power to dispose of this appeal. This 
difficulty arises, from the change in the 
law. Formerly the third Judge could dis- 
pose of the case generally, now he must 
dmde the point of law refeixed and then 
dispose of the appeal, the referring Judges 
having indicated how it should be disposed 
of according to the possible answers to be 
given. The I’esult is that under the pre- 
sent law a Judge may be asked to decide 
whether ||his or that applies when his opi- 
nion may be that neither does apply. 

There is a further difficulty, namely, 
that the ground upon which 1 would hold 
the suit barred was not taken before the 
referring Judges. No doubt as I have 
said the question is under tlie circum- 
stances one of law. But the point of law 
which is.an important one was not referred 
to OMuIlor even discussed by the learned 
Judged, <’ 1 ^ 2 ., whether adverse possession 
is an encumbrance under the Act, a pro- 
position which is contested before me. I 
shave expressed my view on this moitter 
the question still, remains whether 


whatever be my view upon it I can act 
on my opinion when this point wasmot 
i-eferred to me. If I were at liberty to 
dispose ‘of the appeal I would dismiss it 
but I am not satisfied that I have under 
the circumstances power to dispose of it. 

I therefore answer the question refer- 
red by saying that none of the sections 
of the limitation Act referred to apply 
and direct that this judgment be placed 
before the referring Judges. As this re- 
ference is infructuouB possibly the result 
may be that as. there is no majority of 
Judges reversing the judgment of the 
Court below the appeal may be dismissed. 
But this is a matter for the learned Judges 
themselves to determine. 

The Division Bench (Wiilmslcy and 
Rnhrawardy, JJ.), then passed the follow? 
ing order on 26th May 102-2. 

In view of the judgment delivered by 
iMr. Justice Woodroffe to whom this ap- 
peal was referred under the proviso of cl. 
(S) of sec. 98, 1. P. C., we think we ought 
to proceed under cl.» ( 2 ), that is, the part 
preceding the proviso and hold that this 
is a case in which there is no majority 
which ebneur in a judgment varying or 
reversing the decree appealed from and 
accordingly order that the decree appealed 
from be confirmed and this appeal do stand 
dismissed* with costs. 

S. C. M. 

(CIVIL APPCLLATB JOBISDICTION.] 

Appeal fbom Appellate Dbobee 
N o. It24 op 19X7. 

Harihab Mookebjee 
Mookerjbb, 0. J. andanr.. Plaintiffs, 
Flbtoheb, J. Appellants, ‘ '' 

1920 , «. 

20, May. Jabarudoie Maedal, 
Defendant, Respondent. 

Aeevttwr, teshildsr appoirOti hp-Ma^amabi- 
litp of tuii bp (be owner of the ietate apaiiut 
teahfi^r for aoeounts—Seeeim, if « r^freeentative 



VOL. XXVI.]. THE CALCUTTA .WBiPiY NOTB^., 993 

Harihab Mookebjee V. Jaharuddin Man^. 


of the owner of the esMe -Fidueiarjf rdalio ehip, 
neeeukg to eUeMith. 

The oivners of an estate brought a suit 
for account against a Tehsildar of ifheir 
estate who had been appointed by a Re- 
ceiver who had been in charge of the estate 
under an order of Court but had since been 
discharged : 

Held — That a suit was not maiptain- 
able, ’ Such a suit can be sustained 
only on proof of fiduciary relation between 
the parties. But the Receiver is nol a re- 
presentative of the owner: he is an officer 
of the Court, Hence an officer appointed 
by the Receiver does not stand in the same 
position as an officer appointed by the 
owner, 

^ JATINDRA NARAYAN AOHABJYA r. RAJEN- 
DRA Kishohe Das ( 1) followed. 

Although a Receiver has been discharg- 
ed, it is still open to thd party entitled to 
surcharge Him in his accounts and obtain 
relief against h im ; and a suit may he main- 
tained against the Receiver if it is estab- 
lished that he has monies belonging to. the 
estate slill in his hands, notwithstanding 
his discharge. 

Re, Edwards ( 2) and Osmond IteEBY 
V. Khitish Chandra Acharjya Chow- 
DHURY (3) referred to. 

This was a-n appeal from a decision of 
J. A. Woodhead, Esq., District Judge, 
24-Parganas, dated the 14th May 1917, 
affirming that of Babu Umes Chandra 
Chakravarti, Subordinate Judge, Alipore, 
dated the 19th. January 1916. 

The facts will appear from the judg* 
ment. 

Babu Satish Chandra Mookerjee for the 
Appellants. 

" B&husc Hira Lai Chakravarti and Biraj 
Mohun Majumdar for the Respondent. 

ID SO. L.X luaoost. 

(» Ii. ^ 11 Tr. Stf 

(8) n. E. 41 0*1. 771 ; i, o, IS 0, W, W, 

681 (1914). 


The Judgment op the Court was 
follows ■ X 

Mookehji®,. 0. J.— This is an a^^^al 
bj the plaintiffs in a suit for account 
against a Tehsijdar of their estate who had 
been appointed by a Reeeiver who was in 
charge of the estate under an order of 
Court. 

The Courts belqw have held that the 
suit as framed is not maintainable, bpt 
they have made a decree in f%\'our of th^ 
Plaintids for a sum of Rs, 463-14-6 ps. 
which it was established was money be- 
longing to the estate, but still in the hands 
of the Defendant. The Plaintiffs have 
contended that the suit as framed was 
maintainable and an enquiry into the ac- 
counts should have been directed at their 
instance. We are of opinion that this 
contention is not well-founded. 

It was ruled by this CourJ in the case of 
Jatindra Narayan Acharjya v, Rajendrfl 
Kishore Das (1) that a suit for account is 
not maintainable by the owner against a 
Tehsildar who was appointed by a Receiver 
to his estate. The reason assigned for 
the decision was that the Tehsildar was a 
sub-agent under the Receiver who might 
be regarded as an agent of the principal, 
and, as sub-agent, he was liable to render 
accounts to the Receiver and not to the 
principal. On behalf of the Appellants, 
the correctness of this decision has* been 
called in question, and we have been in- 
vited to refer the matter to a Full Bench ; 
but we are of opinion that the case is well- 
founded on principle. A suit for an ac- 
count of the description now’ before us is 
really on the same basis as a bill of dis- 
covery, and such a bill can be sustained 
only on proof of fiduciary relation between 
the parties. It has been argued that the 
Receiver appointed by^the Court is really 
a representative of the true owner und that 
consequently an officer appointed by the 
(1) 8 0. L. 4. 114 (leOSi. 
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'Receiver stands in the same portion as an 
officer appointed by the owner, ^is con- 
tention is manifestly fallacious. The Be- 
oeiver is not a representative of the owner : 
he is an officer of the Court. 

It has further been argued that in the 
present case the Beceiver has been dis- 
charged and that the Plaintiffs are accord- 
ingly entitled to proceed directly against 
the Tehsildar appointed by the Beceiver. 
There is pTainly no substance in this con- 
tention. Although the Beceiver has been 
discharged, it is still open to the Plaintiffs, 
if so advised, to surcharge him in his ac- 
counts g.nd obtain relief against him. 
[See in Re Edwards (2)]. On the other 
hand, the decision of this Court in the 
case of Osmond Beeiy v. Khitish Chandra 
'A char jy a dhowdhury (3) shows that a 
suit may be <raaintained against the Be- 
ceiver if it is established that he has monies 
belonging to the estate still in his hands, 
•notwithstanding his discharge. It follows 
that the Courts below have rightly held 
that a suit for account, as framed, does not 
lie. 

The result is that this appea;! is dis- 
missed with costs. ^ 

FiiEtcheb, J. — ^I agree. 

,T. N. B.^ Appeal dismissed. 

( 2 ) L. B. SI Ir. 242 . 

( 8 ) I. li. B. 41 Oal. 771 ! 8 . c. 18 O. W. N. 681 
( 1914 ). 


(CIVIL APPELLATE JUBISOICTION.] 
AfFEAL from AffELIiATE Deobee 
No. 176 OF 1920. 

OOBINDA OhANOBA 
Mullie and anr., 

N. B. ObatterteA', J. Plaintiffs, 

Panton, J. Appellants, 

1921, V. 

Heard, 21, November ^Chaikhan, Huqhlv 
Judgment, and Chinsuba 

25, November. Mdnioifalitt, ■ 

Defend int. 
Respondent." 

Bengal Municipal Act (III of 168k, C.}, sec. 

S61, manufactory or place of business from which 
offensive or unwholesome smell may arise— Cases 
in which the offensive smell arises when the water 
from a mill comes in contact with the stagnant^ 
water of the Uunicipal drain, if come within the 
purview of the section— The manufactory or busi- 
ness, if must be per se offensive or unwholesome 

In a rice-mill’ within a certain Muni- 
cipality the water, in which the paddy was 
steeped, was offensive when it flowed 
from the drain, hut not so offensive as 
when it came into contact with the stag- 
nant water of the Municipal drain and 
the finding was that the flow of a large 
quantity of filthy water was thes direct 
cause of the bad smell : 

Held — That the flriding was sufficient 
to bting the case within the category of 
places of business from which unwhole- 
some or offensive smell may arise and there- 
fore within the purview of see. 261 (Ben- 
gal Municipal Act), which covers not only 
cases which are per se offensive or noxi- 
ous but ttlsb a manufactory or place of 
business from which offensive or un- 
wholesome smells may arise. 

Wanstead Looaij Board op Hradth j). 
Wiluam Hidl (2) and VTbt^gton 
Local Board of Healtt^ p. Corporation 
of ;\I.anche8ter (1) distinguished. 

' . i' , I 

(It 11898] 2 Oh. ... - 

(2) 13 Oom, Ben, Sep. (N. S.) 479 asesj. 
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Gobinda Chandba Mullik V. ChairmXn,, Hughly and ChinSura Munioirauty. 

This was an appeal preferred on the that is found not to be offensive. When 
16th January 1920 agaiijist the decree of the 'water in which the paddy A steeped 
Babu Lai Behari Chatteiii, Subordinate flows from the drain, it is offensive btttr 
Judge of Hughly, dated the 24th NoVem- not so offensive as when it comes into opn- 
ber 1919, reversing the decree of Babu tact with the stagnant water of the Muni- 
Rash Behari Mukerji, Munsif at that cipal drain. The ’learned Subordinate 
place, dated the 8th June 1918. Judge further finds that the flow of such 

The material facts will appear froia the a large quantity of filthy water is the 
judgment., direct cause of the bad smell. .We think 

Dr. D, N. Mitter, Babus Monindra these findings are sufficient to dispose of 
Natli Banerjee and Debendra Natll Man- the first contention. 
dal for the Appellants. As regards the second contention, we 

Bahu Ama^rendra N. Bose (for Babus have been referred to the case of lYethiwg. 
Manmotho Nath Mookerjee and Nanda ton Local Board of Health v. Corporation 
Gopal Banerjee) for the Respondent. of Manchester (1). There a local urban 

authority proposed to erect a temporary 
The JuDGMijiNT OF THE CouHT was as small-pox hospital on land of .their own 
follows : — within the district of an adjoining local 

l^he Plaintiffs who are the Appellants authority without their consent. Th© ad- 
in this appeal brought a suit against the joining local authority brought an action 
Hughly and Chinsura Municipality for a and moved for an injunction restraining 
declaration that the action of the Muni- them from erecting the’ hospital. The 
cipality in levying a license-fee from them Court of Appeal held that the Bmall-i)OX 
and realising the sum by distress was ultra hospital was not a noxious or offensive 
vires and for a permanent injunction re- business within sec. 1J2 of the Pubiic 
‘straining the Municipality from levying Health Act, 1875 (38 and 39 Viet. c. 55), 
the fee in future. * That section lays down that any person 

The Plaintiffs have a rice-mill within who after the passing of this Act estab- 
the Municipality and the latter irpposed lishes within the district of an urban 
a fee under sec, 261 of the Bengal Muni- authority without their consent in writ- 
cipal Act (III of 1884). ing any offensive trade, that is to say, the 

The Court of first instance decreed the trade of blood-boiler, bone-jjoiler or fell- 
suit. That decree has been set s^ide by monger or soap-boiler or tallow-melter or 
the Court of appeal below. tripe-boiler or any other noxious or offen- 

Two contentions have been raised before sive trade, business or manufacture shall 
us ; the first is that there is no clear find- be liable to a penalty not exceeding ±50 
ing as to whether it was a manufactory in respect of the establishment thereof, 
or place of business from which offensive ^ Having regard to the terms of the sec- 
or unwholesome smell arises and secondly tion the case is clearly distinguishable, 
that in order to bring a case within the Lindley, L. J., after referring to the 
section, the manufactory or business must words of the section such as, “ blood- 
be per se offensive or unwholesome. boiler, bone-boiler, fell-monger, etc., 
.With regard to the first contention, we and the words “ any other noxious or 
think the findings are sufficient. The re- offensive trade, business or manufacture . 
suit of the findings w4hat when paddy is observed “when yoti bear in mind that 
boiled, tliere is some smell emitted but (i) 2 Oh. le. 
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' those words have been construed already 
^so as not to include business which may 
or may not be noxious, the conclusion at 
which I have arrived is clear and strong 
that even assuming a hospital to be in 
some sens6 a noxious business, still it is 
not a noxious business to which see. 112 
has any application ; but it is a thing to 
bo dealt with under the other group of 
sections which relatei specifically to hos- 
pitals and noxious- diseases.” 

In the Case of Wanstead Local Poard of 
Health v. William Hill (2), which also 
lias beun relied upon, the question was 
raised whether brick-making was “other 
noxious business, trade or manufacture ” 
within tlfe meaning of the section. The 
Court held that to bring the case within 
the general words, the business or trade 
must be of itself of a noxious or offensive 
nature. 

Sec. 261 of the Bengal Municipal Act 
on the other hand covers a case of a manu- 
factory or place of business from which 
offensive or unwholesome smells may 
arise. There is thus a clear distinction 
between the English and the Indian 
statutes. 

' It is further Contended that the clause 
“ manufactoiy or place of business from 
which offensive or unwholesome smells 
may arise “'should be construed ejusdem 
(jeneris with the clauses precediug it, 
viz., ‘“melting tallow^, boiling offal or 
blood ” and go on. But the previous 
clauses cover not only such cases but also 
places used as kiln for making 'bricks, 
pottery, tiles, or lime, or used as a shop 
for the sale of meat. It appears therefore 
that the genus comprises trades, business 
or manufactory which are not offensive 
per te and which woqld not come within 
t^ , English statute. We arc of opinion 
that the section covers not only cases 
which are per se offensive or noxious but 
12) .13 Com. Ben, Rep. 'M. S.) 47S (1868 


alfo a manufactoiy or place of business 
from which offensive or unwholesome 
smells may arise. 

The appeal must accordingly fail and 
is dismissed with costs. • 

J. N. B. Appeal dismissed. 


(OktftlHAL APPELLATE JDBISDICnOH.j 
Afp. No. 76 OF 1922. 
WAUI8I.KT, J. . « • j 

A*””*. aon« 

im, 

Heard, 22, March. 

Judgment, 

28, ifarcb. 


anr., Appellants, 

V. 

Thb Kano-Emfrbob, 
Respondent. 


Jury, trial by—Ssads of chargs mutt betuffi- 
ciently frM to ewMe High Court to ateertain what 
was actually said to the jury— Verdict set aside 
on ground of misdirectioH and abused aeguitted. <. 

The law requires the Judge to record 
only the heads of charge to the- furi/ but 
this record should be sufficient to enable 
the High Court bo ascertain what was 
actudnif saiS to the jury. 

The High Court set aside the verdict on 
the ground of misdirection to the jury and 
acquitted the accused. 

This was an appeal preferred on the 
22n&" February 1922 against the or^er of 
the Additional Sessions Judge of Mymen- 
singb (B. Vaughan Stevens, Esq.), who 
accepting the verdict of the jury convicted 
the accused to 10 years’ rigorous imprison- 
ment under sec. 395, 1. P. C. 

The facts of the case will appear from 
the judgment. ^ 

The heads of charge to the jury are set 
out below — 

Heads of chai'ge. 

Preliminary . — Jury judges of fact. 
Jiidges explain law. Prosecution to 
prove case. Accused need not addueb de* 
fence and no adverse inference if he does 
not (here he did). Benefit of 'doubt. 
'W'liere more than one accused, evidence 
agalnsb each to be considered.* 
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Story , — On Sunday 19th Bhadra Abdul 
Jal^ar of Kandapara was sleeping in 
kachari house with four ‘servants. His 
mother, two daughters, two sons, a beggar 
woman and daughter were in nofthern 
hut. His elder brother Abdul Nabi and 
his wife in western house. 

About midnight 10 or 12 dacoits ap- 
peared hanging on roof and walls. One 
man entered northern ljut and tlu'eatened 
mother of Abdul who showed box contain- 
ing Es. 650, ornaments and clothes. Witii 
the aid of another* man took this out. 
The box was broken open and contents 
taken and broke door. 

They also broke open a box in western 
but. 

Abdul Nabi, Nobjari Bewa and others 
fled to Nabi Hossen’s bari. They roused 
uoighboiirs aiid came back after dacoits 
had gone. 

Abdul Jabbar then came out. He had 
been hiding in the gbor. 

He said be recognised Obottu Khan and 
Kala Chand among the dacoits. 

liajar ma, his sister, appeared from 
“ Tushcr ghor.” She said she first hid 
under the platform, and then fled to 
Tusjier ghor. * 

Nobjan, mother of Abdul, said she re- 
cognissd Chottu Ehan as the man who 
entered her hut with a lamp and dao. 

Ejahar was laid on second ftiorning 
after occurrence, by Abdul Jabbar. 

As to fact of a dacoity. «• 

Evidence . — ^Three baris only are at all 
near to complainant’s. These people called 
and . other neighbours. Prove being 
roused, collecting together, and going to 
the bari after dacoits had left. 

State of bari, boxes broken, N. and W. 
houses’ doors smashed. Two bamboo 
lathis. 

Tin box found near river one mile off 
neSt day by one wSfeess. Prove state- 
ments of Nobjan and son ; Moslem nearest 


neighbour says went out,' heard dacoits, 
saw light. 

Alamatos produced in Cotirt. 

Abdul Jabbar, Rajar ma, Nobjan prove 
10 or 12 men implicated. Dress of daooits. 
Neighbours prove being told oi this. 

In effect 10 or 12 men beat on roof and 
walls, broke open door, threatened Nobjan, 
broke open boxes, terrified inhabitants of 
bari, were armed* with daos, looted cash, 
clothes, ornaments. 

Is there any reason to doubt there was 
such an occurrence. 

Law “ theft ” explained — dishonestly — 
moveables — out of possession — ^moving 
with such intention, this with violence or 
putting in fear of immediate ddath or hurt 
is “robbery.” 

Five or more committing robbery or 
where whole number present and assisting 
more than 5 — ^all guilty, of “ dacoity.” 
Secs. 391, 390, 378 (395). 

Occurrence was “ Dacoity,” sec. 395. 

Evidence as to the two accused beuig 
concerned. 

Eala Chand ’s daughter married to 
Abdul Nabi, who took another wife, and 
Kala Cband’s daughter remaining with 
her father. Kala Chand wanted new 
Kabin refused. 

Daughter had .been to see Abdul 
Jabbar’s father Eahim just before death 
about 10 days before dacoity. Kala Chand 
visited the bari. 

Kala Chand not well off. Had b.Ben 
helped. His hut built by Bahim. Lent 
money. Was now aggrieved party. 
Chottu his brother. 

Kala Chand identified by Abdul Jabbar 
only. Chottu by Abdul Jabbar, says Saw 
them between Bahir aad' bhitor bari — ^lamp 
on bamboo N. of bari. 

Police map and • Shb-Inspector's evi- 
dence — Abdul could see from lakrir gkar 
into andar bari. 
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Nobjan says Ohottu entered N. hut 
^here she was with lamp and dao. 
Throateued her. 

Lamp in hand not same as Abdul 
Jabbar’s evidence. , / 

a 

Neighbours corroborate being told this 
not sure u'lach said first. 

Itajar ma in hut with Nobjan. Now 
says recognised Gbottu by feet when hid- 
ing under platform. Not too probable. 

Moslem Khan, nearest neighbour, says 
came out by lank and saw Ohottu By light 
of lamp to N. of hart. First said nothing 
through fear, later told Sub-Inspector. 
Accept with caution. 

Against* Ohottu ’s brother (Ot. witness) 
says brother in house all evening. 

Two witnesses prove ivala Ohand could 
not have returned home till late that day. 
His ban JO or 12 miles from place of 
dacoity. They not sure originally whe- 
ther it was Saturday or Sunday. 

^ F. I, E. lodged 2ud morning. Delay. 
Eeason given illness of elder brothers. 
Thana close — baitok in bari. Still Abdul 
a boy only — choukidar came late. 

Both accused known to inmates. Would 
they dare openly enter bari — Even dis- 
guised with topi and shirts? 

Oonsiderable doubt. 

Rajar ma and Moslem’s evidence not 
too good. Nobjan unintelligent witness. 
Abdul Jabbar clear and unhesitating as 
against both accused. 


If you believe Abdul Jabbar and his 
mother you will convict, otherwise if you 
|hmk they could not have recognised in 
.fright, men in topis, in. nearly dark you 
will acquit both acOused. 

Mr. A. K. Paplul Huq and Babu 
Sachindra Kumar Boy for the Appellants. 

Mr, Orr for the Crown. 


The JddgMhnt of the Couet was as 
follows : — 

WALM8LEy..J. — The Appellants A'bdul 
Cufur Khan alias Kala Ohand Khan, and 
Abdul Sakar .Khan alias Chohe Khan.^ave 
been convicted, on a unanimous verdict, 
under sec. 395, Indian Penal Code, and 
sentenced to undergo ten years’ rigorous 
imprisonment each. 

Tha inmaies of the house in w’hich the 
dacoity is said to have been committed 
were Abdul Jabbar, the complainant, a 
boy of fifteen, his .elder brother Abdul 
Nabi, another brother, two sisters, one of 
whom is the witness Alokjan, a girl of ‘ 
eleven, their mother, some servants and 
a beggar woman. 

The occurrence is said to have taken 
jilace on the night of Seplemlier 4th. and % 
information was lodged at the TJiana seven 
miles distant, on the morning of the 6th. 

The description, of the dacoity is of the 
usual kind, but there is this singular 
featm’e in the case that the Appellant 
Kala Ohand Khan has given his daughter 
in marriage to the Abdul Nabi just men- 
tioned . Eelations are strained because 
Abdul Nabi has married a second wife 
and Kala Oband’s daughter is living with 
her father. The second Appellant is 
brother of the first. 

The case for the prosecution is that 
Kala Ohand was recognised at the time of 
the dacoity by Abdul Jabbar, and by no 
one else, while Ohottu Khan was re- 
cognised by Abdul Jabbar and his 
mother and his sister and a neighbour 
named Muslem. Apart from this oral 
evidence there is nothing whatever to 
show that the Appellants joined in com- 
mitting the dacoity. 

The objections to the charge are three-.^ 
fold. First it is urged that the whole 
charge is so condensed that it is difficult to 
understand exactly what the learned 
Judge really, said. Secondly itas said that 
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there ought to have been a referenoe to the 
fact that the prosecution did not ex- 
amine all the servants and tHe beggar 
woqaan, and that there ought to have been 
a direction as to the inference to be drawn 
from the omission. 

Thirdly the manner in which the 
learned -Judge dealt with the evidence of 
identification is criticised as being in- 
complete and unlikely to help the jury in 
arriving at a right conclusion. 

With the ^st objection I agi'ee. It is 
true that the law requires a Judge only to 
record the heads of his charge; hut the 
meaning of those words has often .been 
explained in this Court, and 1 should like 
to 4raw the attention of the Judge to the 
case of The Queen v. Kasim Shaik (1). I 
have no doubt that the learned Judge could 
from his brief notes prepare a full state- 
ment of what he said Jo the jury, but it is 
hardly possible for others to do so. 

.\s to the second objection, I think the 
point is one which ought not to. have been 
' overlooked by the .Judf'e; but the case is 
not one in which it would be reasonable 
to hold that the witnesses not examined 
were really important witnesses, p.nd on 
this ground alone I should not be prepared 
lo hold that the charge was bad. 

The third criticism which is to some 
' extent a repetition of the first liys much 
. more substance. The Judge’s comments 
' bn the evidence of identification like the 
remainder of the charge are recorded in a 
form which makes it difficult for us to 
know what was actually said. 

; In dealing with the evidence of identi- . 
fiication there were several points which 
deserved careful treatment. There was 
the relationship between the parties, with 
the question of probability which it raised : 
there was the. long delay, in reaching the 
Thana ; there was thQifact that only Abdul 
Jabbar pfetended to recognise Kala Cband, 

(II 88 W. B. Or, 82 (1876N 


and Abdul Jabbar is a mere boy, and ^ 
defence suggested that he bad bidden bu^ 
self in a place from which he (Wiild not 
see the dacoits : there was the absurd story 
of Alekjan that she recognised Cbottu 
Khan by his feet : there was the contradic- 
tory evidence about Muslem’s pretended 
recognition; there was the evidence of 
neighbours about, w'hat they did and did 
not learn when they came on the scene; 
all of^il coupled with the fact that not a 
word was reduced to writing for nearly 
thirty six hours. 

I do not mean that the learned Judge 
did not refer to these points, for he did, 
but in my opinion, his comments, so far 
as we can guess what they were, did not 
give the jury the help that they needed. 

It would be tedious to dsal with this 
matter at greater length. For the reasons 
given I think the charge is vitiated by 
misdirection. 

It remains to consider what order we 
should pass. Against the fijst Appellant 
there is nothing but the evidence of Abdul 
Jabbar, end against the second Appellant 
nothing but the evidence of Abdul Jabbar 
and his mother, after eliminating, as we 
must, the evidence of Alekjan and 
Muslem. In the strained relations 
between the parties it seems to me very 
doubtful whether ’ those two witnesses 
should be believed, when there ts not a 
scrap of independent evidence to support 
them, and my distrust is increased by the 
extraordinary delay that took place in 
going to the Thana. In these droum- 
stunces I think the case is one in which 
there ought not to be a retrial. Accord- 
ingly T set aside the verdict of the jury and 
acquit the two Appellants. 

SuHBAWABDY, J, — ^I agree. 

S. C. M. 
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ICBIMINAL RBVISIONAL JOBISDICTIOM.] 
Bkv. No. 501 OF 1922. 

Akshot Eukaa Bi^t- 
TiOHABJA and ora., 

Sandxbbok, C. J. jgj party, Fetitioojers, 
Ohotzhbb, 4> . ' V, 

1922, Bbojiswab Ghaitae 
10, Angnst. ^ 2nd party. 

Offsite Party. 

Criminal Prooedvm Code^(Aet V of 1898), teet. 
14 s, 146 —Evidenc* of poitatsion on both tides 
equally unreliable— Order wider sec. 145, bated on 
presumption of possestion arising from Uitle, if 
valid— Sueh presumption when applusaMe— Jnta-fer- 
tmot by Bigh Court— Magistrate directed to act 
under tee. 148. 

Where in a proceeding under sec. 745, 
Or. P. G.fa Magistrate found that the evi- 
dence of possession on both sides teas 
equally unreliable, but declared the. second 
party to be in possession relying on the 
presumption as, to possession arising from 
the title he found in that party: 

Held — That the order of the. Magistrate 
under sec. 145 was bad, and he was direct- 
ed to act under sec. 146, Or. P, C. 

Where a Magistrate finds the evidence 
on both sides, which in itself is reliable, 
equally balanced, and he is unable to con- 
clude from such evidence which party is 
in possession then he is entitled to corro- 
borate the evidence of possession given by 
one side by the presumption as tagjj^osses- 
sion arising from the title which he finds 
in that side. But this principle does not 
apply in a case like the present one where 
the. Magistrate finds that the evidence of 
possession on both sides is equally un- 
r.,eUable. 

Thia was a revision against an order 
of Baba Upendra Nath Ghosh, Deputy 
Magistrate of Khulna, dated the 31st 
May 1922. 

The facts appear from the jndgmeni. 

Babu Manmatha Uath Mukerjee (with 
Bobtt Saraj Kumar Chatterfee) for the 
Petitioners. 


Babu Dasarathi Sanyal (with Babu Mon 
Mohun Bose) for the Opposite Party. 

t 

t 

The Judgment of tee Court was as 
follows. 

Sanderson, C. J. — This is a rule calling 
upon the District Magistrate, and the 
Opposite Party to show cause why the 
order complained of should not be set aside 
on the, second and fifth grounds mentioned 
in the petition. 

The second ground is, “ for that with 
regard to the portion lying to the east 
of Thia khal the Magistrate’s finding being 
that there was no satisfactory evidence 
of possession on either side, the order in 
respect of the said portion is without 
jurisdiction.” 

The fifth ground is, ” for that the order 
is without jurisdiction as relating to 112 
bighns of land when (he entire area accord- 
ing to the learned'’ Alagistrate himself is 
not less than 250 bighas and no 
attempt has been- made to define a smaller 
area.” 

The proceedings were under sec. 145 of 
the Criminal Procedure Code and the 
learned Magistrate declared that ,:^;the- 
second party was in possession of the dis- 
puted land and that the disputed land was 
iKninded on the North by Kangal Mandal’s 
bhari, on the East by Guatolar khal or 
tinatola kata khal, on the 8outh by 
Siminar kata khal and on th'?i \Vc,‘;( I-<- 
Thia khaler kata khal. 

The disputed land has been described 
in the judgment as being divided into tM'o 
parts, one being called the western por- 
tion, which lies between the Thia khaler 
kata khal on the west and Thia khal 
original on the east. The north and the 
south boundaries are those which I have 
already mentioned. The other was called 
the eastern portion, lying between Thia 
khal original on the west and the Guatolar 
khal on the ea§t, the northern and southern 
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boundaries being those which I have 
already mentioned. 

The learned Magistrate’ came to the 
conclusion on the evidence that the second 
party was undoubtedly in possession of 
the western portion ; and in my judgment, 
there is no mason for interfering with the 
learned Magistrate’s order as regards that 
portion, which I have described and which 
is called the western portion, » 

As regards the eastern portion the 
Magistrate in his judgment said this : — 

‘ ‘ Though neither Sovaram nor the first 
party could adduce satisfactory evidence 
of possession in respect of the eastern area, 
I should also find possession of it with 
Sovaram and his co-sharers with whom 
I have found the title to this land to be 
' by relying on the recognised principle 
enunciated in various rulings of the Cal- 
cutta High Court, which is very much 
applicable to a case * like the present 
one and accordingly, as I have already 
stated, the Magistrate declared the 
second party to be in possession not only 
of the western portion* but also of the 
eastern portion of the disputed land.” 

It has been argued that having regard 
to thp finding of the learned Magistrate 
that neither party bad adduced satisfac- 
tory evidence of possession in I’espect of 
the eastern poi'tion, the Magistrate was 
not entitled to take into consideration the 
presumption as to possession which might 
arise from the title which he found to be 
in the second party. The principle which 
may be applied to this case is that where 
a Magistrate finds on each side evidence 
which in itself is reliable and he finds that 
the evidence on the one side and the evi- 
dence on the other side is equally balanced 
- and he is unable to conclude from such 
evidepce which party is in possession then 
he is entitled to corrol^prate the evidence 
of possession given by ode side by the pre- 
sumption as to possession arising from 


the title which he has fotfhd io be in that 
.side. In my judgment, however, tlftf' 
principle does not apply to a case , where 
the Magistrate has come to the conclusion 
that the evidence as regards possession is 
equally unreliable on both sides. The 
question is, in which category does this 
case lie? I have been placed in somewhat 
of a difficulty by the fact that the explana- 
tion of the Magisttate, which he lias for- 
warded to this Court, does not seem to- me 
to be consistent with the judgment which 
ho has given. I have already I’ead what 
the Magistrate said in his judgment and 
but for his explanation I should have come 
to the conclusion that he meant to find 
that there was no satisfactory evidence on 
either side with regard to the question 
of possession, and if that be the proper 
construction to put upon liis judgment 
then’, in my judgment, he was not en- 
titled to rely upon any presumption as to 
possession from the title which he bad 
found in the second party. » 

In bis explanation, how'ever, the Magis- 
trate has said, "Both parties . adduced 
evidence of their respective possession 
over the portion lying to the east of 
Thia khal, but I found it evenly balanced 
on both sides, so I referred incidentally 
to the question of title an^ found pos- 
sessionMith the pariy with whom I have 
found the title to this land, in addition 
to the evidence of possession adduced by 
them.” 

In my opinion if his explanation had 
been embodied in his judgment then this 
Court should not have interfered with 
the order which the Magistrate made. 
But in my opinion that explanation is not 
consistent with the Magistrate’s judg- 
ment. I have carefully conside^ the 
judgment of the learned Magistrate and 
I am bound to put the natural meaning 
upon the words used by the learned Magis- 
trate in bis judgment and I hkv^ come 
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to the conclusion tliat at the time when 
Tih delivered his judgment, he meant to 
find that there was no satisfactory evi- 
dence on cither side with regard to the 
■question of' possession', consequently in my 
judgment, he was not entitled to declare 
that the second party was in possession 
of the eastern portion. In my judgment, 
with regard to the e[istern portion, the 
proper course for the Magistrate to adopt 
would have been to apply the provision of 
sec. 140 of the Criminal Procedure Code. 

The result is, in my judgment, that this 
rule should be made absolute only so far 
as the eastern portion is concerned. We 
do not intend to interfere with the Magis- 
trate’s order as regards the western por- 
tion. As regards the eastern portion we 
remit this jnatter to the Magistrate and 
direct that the Magistrate do put in force 
the provisions' of sec. 146 of the Criminal 
Procedure Code. 

Chotznb®, J.— I agree. 

II. C. S. Rule partly made absolute. 

[CRIMINAL APPELLATE JURISDICTION.] 
Rbf. No. 1 or 1922 


doubtful which of several persons has 
taken the chief part in any given crime 
committed in furtherance of the common 
interition of all of them each of such per- 
sons is severally liable at if he alorte had 
done the deed:” 

Held— rThflt it is necessary for the 
Judge to read the very words of the sec- 
tion itself to the jury if he purports to 
give 'them what are the provisions 'of the 
section and then if necessary to explain 
what is the meaning of the section and 
the direction with regard to sec, 34 was 
not a proper direction. 

In charging the jury as to what con- 
stitutes murder the Sessions Judge said — 
" Murder is the intentional killing of an- 
other human being with malice afore- 
thought.” 

Held — That it is not the way in which 
Judges ought to, charge the jury in this 
country. It is usual to refer to the sec- 
tions which relate to culpable homicide 
and to direct the jury as to what is culp- 
able homicide and in what circumstances 
culpable homicide amounts to murder. 

As to the charge under secs. 302/140, the 


Apr. NO.J148 or 1922. 
SaNDBB 60 R,,C. J.' 

Panton, J. ^ 

,1922 EiNO-EHniOB 

Hoard, 26 and • „ « 

27, April. Ohaban Bbpabi 

Judgment, ’ and ors., Accused. 

28, April. , 

Jury, tdal hy^MMi*ection on of law 

and impropei* direoiion on facts. 


Sessions Judge charged the jury as fol- 
lows : — “ This charge is to some extent 
redundant and strictly applies only to one 
accused A other accused are sup- 

posed to have been the actual murderers. 
By sec. 149, A becomes a constructive 
murderer and liable for the substantive 
offence just as by sec. 84 all the accused 
are equally liable for the murder as though 
each of them had committed it single- 
handed.” ' 


The three accused were found guilty by Held — That this was a misdirection. 


the unanimous verdict of the jury, two 
imder secs. 302/34, 1. P. C. and one 
under secs, 302/149, I. P, C. and further 
all under secs. 364!-, 148, I. P. C. 

The Sessions Judge in charging the jury 
said — ‘“Sec. 84 provides that where it is 


Held further — That the Sessions Judge 
was in error in not drawing the attention 
of the jury to some material evidence and 
to the fact that many of the prasecution 
witnesses were related to a person tbho 
was the prime mover in the prosecution 
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or to owe another and to the discrepancies 
in the evidence and his direction on the 
evidence in one insldnce was not borne out 
by the record. 

That the attention of the jury should 
have been directed to the individual cases 
of the three accused. 

On the ground of misdirection the 
High'Court set aside the verdict of* mur- 
der as regards all the accused and hold- 
ing that there was no misdirection as to 
the charge under sec. 304, I. P. 6'., up- 
held the conviction of two of the accused 
on that charge, but set it aside in the case 
of the other accused and set aside the 
conviction of two of the accused under 
sec. 148 and upheld it in the ease of the 
‘other. 

This was a reference, dated the 11th 
March 19’22, by the Additional Sessions 
Judge of Backerganj for confirmation of 
the sentence of death passed by the Court 
of the first Additional Sessions Judge of 
Backerganj (Mr. H. O. Blomfield), upon 
the accused on the lOth March 1922. 
There was also an appeal from the convic- 
tion and sentence. , 

Mii^rial portions of the heads of charge 
to the jur^are given in their Lordships’ 
judgment. 

The Sessions Judge’s charge to tl\p jury 
in dealing with the evidence was as fol- 
lows : — 

III. — The case for the prosecution is 
that about 11 p.m. on the night of 
13tb October 1921, a widow lady Nanda- 
rani, of Baher Char, P. Mendiganj, 
in the sadaf Sub-Division of this District, 
was forcibly abducted from her house by 
three men — ^Durga Charan Mandal, 
’Tarini Mandal and Hasan Dewan — ^the 
first two of whom were her nephews by 
marriage, and drag||ed through the 
paddy-fields to the rivei: Ealabador, on 
the batik of which she was strangled with 


her own doth, and her body cast into 
the river, where it was discovered shorl^ 
afterwards by her lover, Ananda Mandal, 
one of a search party that hud come to 
look for her. A doth was • found tied 
tightly round the neck, and the greater 
part of the left thigh as well os part of 
the left heel had been eaten by some 
aquatic or amphibious reptile, probably a 
crocodile, though the witnesses suggest a 
tortoise. 

The motive for the crime is to be sought 
in the bitter mutual hatred that is alleged 
to exist between Ivalidas, the father of 
Durga Charan and Tarini, on the one 
hand and the deceased on the other, con- 
cerning the lands that she inherited From 
her late husband, who was the younger 
brother of Kulidas. • 

IV. — The defence is that this long- 
standing quarrel was settled recently by 
a deed of compromise filed in Court, by 
which half shares in the property were 
assigned to the respective claimant^, 
Nandrani and her brother-in- law Ealidus. 
He had therefore no reason to do away 
with her, and even if she were removed, 
he, as brother, would not inherit : her 
Haugbt'ers (Swarna and another) would 
come first. Ergo, Kalidas and sons had 
nothing to gain by killing* Nandoi'ani. 
On th ^l jtontrary, Ananda, the patron of 
the deceased, had a motive for falsely im- 
plicating both . the brothers, Durga 
Charan and Tarini, because his mistress’s 
litigation with their father had already 
cost him close on Bs. 800. Hasan Dewan 
was involved because be had*bougbt some 
of the land, and Alimuddi was added 
because (1) he is a friend of Hasan's alnd 
(2) he was acquitted in a case brought 
against him by Ananda’s nephew, Baj 
Mohon Mandal. Moreover, the so-called 
sale by Kalidas of a Rani of his share of 
the land to Hasan was not a politic move 
to import a newcomer on to his side in 
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J|hi8 family conspiracy against his sister- 
in-law, hut was rather the natural out- 
come of Xalidas’s own financial straits 
consequent on his expensive litigation 
with the Widow. Again, in the quarrel 
between the parties over the betel-nuts, 
it was JTnsan who proposed that they 
should he deposited with a third party, 
thus slicwing his fair /ind impartial atti- 
tude. 

h'rom all this and from similar, a pos- 
teriori considerations it is argued that the 
account of events on the Thursday niglit 
given by the prosecution cannot be be- 
lieved, and is really false. What 
probably happened was that the woman 
disappeared earlier in the night; and was 
discovered much later; her absence was 
not noticed t»t the tiuie, and all this about 
the forcible abduction by the three men 
and the abortive pursuit in the paddy-field 
is a mere yarn ; and (generally) there Is 
nothing to connect these three with her 
disappearance, still less with her murder. 

V. — ^The evidence is that at the time 
of her decease Nandarani was living in 
a house of her own built for her by her 
protector and ])aramour, Ananda Man- 
dal, whose own house was close by. At 
the time of occurrence her son-in-law, 
the complaiivant, and her daughter, were 
staying with her. They are the eye-wit- 
nessed' of the abduction. They were in 
the kitchen at the time, while she was in 
the sitting room, hemming a hoglc mat 
with the door of communication open, 
through which they -could apparently 
both see her. On hearing her sefeams 
they rushed into the room and found 
Durga Charan half, throttling her with a 
cloth, while the other two had pinioned 
h«r arms. She clutched the mat wall by 
the door post, but was torn from it by 
her captors, who dragged her away across 
the verandah and the yard, into the 
paddy-field .close, by. Her son-in-law 


Nagarbashi came out into the yard; and 
made a feeblo ^attempt to rescue her’ but 
retired at the sight of Alimuddi’s spear, 
and of the other armed men. He and 
his wife screamed and this (added to . the 
shrieks of Nandarani herself) brought the 
neighbours to the scene, amongst others 
Ananda himself. These persons ran 
after the accused, the complainant him- 
self bringing up the rear; but they had 
hardly come up with the accused when 
they were violently threatened by Alim- 
uddi and Jabbar Ali — ^members of the 
gang — and fell back in terror on Nanda- 
rani’s house. Here they collected rein- 
forcements and again started in pursuit. 
By tliis time, however, the abductors had 
got clean away ; but by following their , 
track they came to the river bank, and 
there, in the marshy water at the river- 
side, half covercci with water-hyacinth, 
they came upon the body of the unfor- 
tunate woman. The dafadar and chauhi- 
dar were sent for, and the body was re- 
moved to the hut in which Ananda kept 
his oil-press; and information was given 
to the police next morning. 

Sotmnch for the events of the night of 
Thursday, 13th . October between' the 
hours of 11 p.ra. and 2 or 3 a?ln. (on the 
Friday morning). "We must now return 
lo thq night of Tuesday the llth. Thi.s 
was Dasahara day, and there was some 
form of bean-feast {Harir Lut) at 
Ananda’s house that night, at which " 
most of the actors in this tragedy were 
present. Haring an interval in the sing- 
ing, the widow is said to have proposed 
to convey some of her land to Ananda in 
payment of her debt to him, and it is said 
that this was overheard by Durga 
Charan, anB was the immediate cause of' 
the conspiracy. 

Going back still further, we come to 
the 4tb October, on which day Kaltdas 
imde over a I'ani of his land to. Hasan; 
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and then goiD|{ forward, we come to the 
betA-nut incident of the 7j^h October, in 
which Hasan clainied the whole plot and 
all the nuts, and in which the widow and 
he, each, threatened the other with 
violence, his threat to her being one of 
death. This aggravated 'the existing 
bitter feelings between the parties, and 
the proposed transfer of land brought 
matters to a head. 

The plot was apparently hatched on the 
Wednesday apd carried into effect on the 
Thursday. On this night the evidence 

that Ananda was kept in play by one 
Biraj — type of the unwelcome caller — ^who 
seems to have extended his inopportune 
visit right up to the time of the abduc- 
tion, thus keeping the only person likely 
to interfere, out of the way. 

Besides the two eye-witnesses of the 
actual seizure, the imtial stages of the 
dragging through the paddy were seen 
by Ananda Mandal himself (P. W. 3), 
Nishi Kant Byapari (P. W. 4), Badha 
•Oharan Byapari (P. W. 7), and Badan 
Byapari {P. .W. 9), these last two coming 
from Ananda’ 8 house and arriving on the 
scene with him. Kishi Eanti^ bad 
ah’ettdy got there, and was apparently the 
first to do so. These, with Banamali 
Byapari (P. W. 14), were the first per- 
sons who, with the complainant lagging in 
the rear, were so easily routed by the dis- 
play of armed force. Bam Sundar 
Taluqdar (P. W. 8) arrived in time to 
join the tale-end of the stern chase, and 
elicited from Badan the names of the 
abductors. 

The second search party w'ag composed 
of the above persons, with the addition 
ofr Baj‘ Kumar Byapari (P. W. 11), 
Nikpnja Byapari (P. W. 13), and appar- 
ently others. Other witnesses are the 
police, the civil suzigeon, the dafadar, 
the linkman Abdul (P. W. 16), and a 
miscellaneous collection of deed- writers. 


pleaders and persons who prove the rela; 
tionship between Hasan and Alirnml^i 
tlhe latter is the father-in-law of the for- 
mer by the second maraiage of his 
daughter Amina), dnd also the ceremony 
of the Harir Lut on the Tuesday night. 

VI. — Summing up. The plain ques- 
tions for the jury are two : — (1) Was 
Nandarani murdejed? And (2) if so, did 
the three accused pei'sons murder her? 

(1) The medical evidence shews con- 
clusive'ly that deatli was due to strangula- 
tion. This is confirariod by the accounts 
of all the witnesses who saw the j>ody 
with its neck tightly bound with a cJoth. 
The only alternative event suggested by 
the defence in the lower Court was ex- 
pressly ruled out by the Civil Surgeon, 
who stated that in suicide by hanging, the 
symptoms are quite different. Moreover 
one must hang oneself to* or from some- 
thing, and the body was not found hang- 
ing from a tree or lintel or wall, but was 
discovered in water knee-deep. The 
cloth round the neck and the expert evi- 
dence of the Civil Surgeon, then, exclude 
the possibility of the woman’s having met 
her death either by natural means or by 
suicide. 1 may add here that it has not 
even been suggested by the defence that 
she w’as either drowned er eaten by a 
crocodile,' the damning noose round the 
neck is against that. The conchtsion is 
irresistible that tlie deceased was mur- 
dered. 

(2) If so, by whom? This, as I have 
now shewn, is the real question for the 
jury, though technically thSy have to de- 
cide the other also. In coming to a deci- 
sion, the jury must ask themselves who 
were the persons last seen with the deceas- 
ed and under what circumstances and 
must remember the circumstances under 
which the body was found; the evidence 
is that Dnrga Charan had tied the cloth 
round the poor w'omal^^,s neck al the time 
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q/ the capture, and tliat so they dragged 
away : long before she got to the 
river she must have been half choked, 
and it wonld require little more pressure 
to complete* the suffocation. The jury 
must also take into consideration the ad- 
mitted hatred that existed between the 
deceased and her husband’s relations, and 
mu,st ask themselves whether in their ex- 
perience such hatred does not, in nine 
cases out of ten, at any rate in Backer- 
ganj District, furnish a powerful motive 
for such a crime. Here the attitude of 
the accused is indicated by the threats of 
Hasan on the occasion of the betel-nut 
incident. The jury must take account of 
the track through the paddy which was 
made by the accused and which directly 
led to the finding of the body, and the 
apparent impossibility (humanly speak- 
ing) of accountmg for its discovery under 
such circumstances except on the 
hypothesis that those who dragged away 
Nandarani also made away with her, and 
slung her body into the nearest river, or 
left it where it fell when they had choked 
the life out of her. 

Of course all this is a matter entirely 
for the jury to decide. T regret that my 
opinion is not binding on the jury, and 
that the above considerations are merely 
offered as a guide to the jury in their task 
of decKling Ihe question of the guilt or 
innocence of the accused. As I have 
already said, which of the three abductors 
actually applied the pressure that ended 
her life — if this was how she died — is im- 
material undet sec. 34, I. P. C., all are 
equally guilty, if the evidence is believed. 
As against Alimnddi, it is the charge 
under, secs. 302/149 that mainly applies. 

If the jury believe that these thr^.e men 
murdered Nandarani, they must find 
them guilty of murder ; if they believe 
that they did not, they will return a ver- 
dict of no% guilty. 


Babv Suresh Chandra Taluqdar (with 
Bahus Moheiyha Kumar Ghoae ♦nd- 
Sachindra Kumar Roy) for the Accused: 

Mr. Orr, Deputy Legal Remembrancer 
(with Babu Manindra Nath Banerji)’ tor 
The Crown. 

II 

The Judgment op the Court was as 
folio w.<i : — 

Sanderson, C. J. — This is a reference 
under sec. 374 of the Code of Criminal 
Procedure in a case which was tried by 
the learned first Additional Sessions 
Judge of Bakerganj and a jury and in. 
which the three accused were found guilty 
of murder and were sentenced to death. 
There is also an appeal by the three ac- 
cused. Two of the accused Durga Charan 
Byapari and Hasan Dewan were found 
guilty of murder by the unanimous verdict 
of the jury under secs. 302 and 34 of the 
Indian Penal Code and the other 
Alimuddi Mistry was found guilty of 
murder under secs. 302 and 149 of the 
Indian Penal Code. All three were found • 
guilty on the remaining two charges, 
namely, under sec. 364 which is the sec- 
tion i\ealing. with abduction with intent 
that the person abducted may be mufdcr- 
ed or may be so disposed of as to be put 
in danger of being murdered, and under 
sec. 14^, which is the section which deals 
with rioting by a person or persons armed 
with deadly weapons. 

The first ground' or rather the ground, 
upon which the learned Vakil, who 
argued the case on behalf of the accused ^ 
mainly relied, was, that the direction of 
the learned Judge to the jury was o^n 
tp criticism. In my judgment the 
direction by the learned Judge to fhe jury 
is open to certain criticism and I have 
come to the conclusion that there' are 
material matters which, as far as I can 
ascertain from the heads of charge to the 
jury w'hich are now before a8,*’were no® 
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brought to the attention of the jury. 
Before I deal with those matters atten- 
tion should be drawn to the way in which 
the learned Judge dealt with sec. ,34 ,of 
the*Indian Penal Code. I am quite aware 
that the document, which we have before 
us is not more than' “ heads of charge 
to the jury ” and I cannot accept the 
suggestion which was made by the learn- 
ed Vakil for the accused, that the’leamed 
Judge said no more to the jury than what 
appears in the heads of charge. The case 
lasted, (if my recollection serves me 
right), for six days and the seventh day 
of the trial was reserved for the learned 
Judge’s summing up; it was not until 
about 3 o’clock in the affernoon tKat the 
jury retired to consider their verdict. I 
therefore regard this document as no more 
than " heads of charge to the jury.” But 
even so, I may say that there are certain 
matters in the heads- of charge which are 
open to criticism. In the first place, the 
learned Judge has stated as follows: — 

‘ ‘ Sec. , 34 provides that where it is doubt- 
ful which of several pei'sons has taken 
the chief part in any given crime com- 
mitted in furtherance of the common in- 

<• 

teniion of all of them, each of such per- 
sons is severally liable as if he alone had 
done the deed.” If the learned Judge 
intended thereby to be informing the jury 
as to what were the provisions of sec. 34, 
no one can denj that it is a misdirection, 
because the provisions of sec. 34 are not- 
es stated by the learned Judge. 

But I take it that the learned Judge 
was giving his own view of the meaning 
of the section. In my judgment it is 
necessary for a learned Judge to read the 
very words of the section itself to the jury, 
if he purports to give them what are the 
provisions of the section, and then, if 
necessary, to explaij^^hat is the meaning 
of (die' section. T^' learned Judge did 
,go on to* say; “in other ^words, it pro- 


vides for those cases in which all help to 
commit, e.g., a murder, but in w'hictfft 
is, in the nature of things, difficult to 
say exactly whose hand actually caused 
the death of the murdered •person.” It 
seems to me that in that sentence the 
learned Judge was on sounder ground; 
but even then, having regard to the first 
part of the direction, I regret to say that 
I cannot regard ft as a satisfactory direc- 
tion with regard to the provisions of sec. 
34. • 

Then his only direction as to what con- 
stitutes murder is contained in one sen- 
tence “ Murder is the intentional killing 
of another human being \vith malice 
aforethought.” Tb^t may be a compre- 
hensive way of describing what the mean- 
ing of murder is but it is ^ot the way in 
which learned Judges ought to charge 
the jury in this country* It is usual to 
refer to the sections which relate to culp- 
able homicide and to direct the jury as 
to what is culpable homicide and in what 
circumstances culpable homicide amounts 
to murder. I should not however reject 
this direction to the jury by the learned 
Judge on this ground alone, if 1 felt quite 
clear that the misdirection had not occa- 
sioned a failure of justice. Further I do 
not approve of the last paragraph but one 
at page 40 of the paper-book where the 
learned Judge was dealing with secs. SOi^ 
and 149, viz. : “ This charge is to some 
extent' redundant, and strictly applies only 
to Alimuddi, for Hasan and Durga Charan 
are supposed to have been the actual 
murderers. By seC. 149* Alimuddi be- 
comes a constru(‘tive murderer and liable 
for the substantive offence, just as by sec. 
34 all these accused are equally liable for 
the murder, as though each oif them had 
committed it single-handed.” In my 
judgment if the chaibge was, in fact, deli- 
vered to the jury in .those words or in 
words which would convey that .meaning, 
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in my opinion the jury might misiuter- 
it and they might have been thereby 
induced to come to the conclusion , that 
there was no more to be said about the 
matter. In> my opinion, this amouUts to 
a misdirection. 

The next paragraph is material in an- 
other respect. The learned Judge was 
dealing with sec. 148 and said: “Simi- 
larly, though all three are charged with 
rioting armed with deadly weapons under 
see. 148, Indian Penal Code, it &ppears 
from the evidence that the charge will 
only apply to Alimuddi who was ai'med 
with a spear, the other two being un- 
armed.” Jn spite of that direction by 
the learned Judge the jury found all three 
of the accused guilty under sec. 148. 
This goes to show that apparently the 
jury bad not appreciated the learned 
Judge’s direction : in effect he dhected 
the jury that only one could be convicted 
under sec. 148 and yet the jury found all 
three of them guilty under that section. 

It is difficult to believe that all that 
the learned Judge said about the evidence 
is represented in his heads of charge : If 
it be a full and correct representation of 
his charge with regard to the evidence, 
then it appears that the learned Judge did 
not draw th^ attention of the jury to the 
fact that many of the witnesses W'ho were 
called .on behalf of the prosecution were 
related to Ananda, who was alleged to be 
the prime mover in the prosecution, or 
to each other ; nor did he draw the atten- 
tion of the jury to the discrepancies in the 
evidence of seme of the witnesses, discre- 
pancies w'hich certainly did occur. 

Again, the learned Judge said : “ The 
plot was apparently hatched on Wednes- 
day and carried into effect on Thursday.” 
1 Wve read tlie evidence carefully. I do 
not know what evidence is supposed to 
support the suggestion that a plot was 
hatched ‘on Wednesday. The learited 


Counsel and the learned Vakil were not 
able to assist me on this point : these is 
the evidence of Iswar Charan Byapt^ 
who ^proved that at Sabda^’s house there 
was a feast and that Alimuddi, Biraj Ali 
Jamadar, Kuti Mollah and Jabbar Ali 
w'ere invited to it.' Hasan Dewan is the 
son-in-law of Alimuddi and he lived in 
that house. The feast took place on 
Thursday an^ .not on Wednesday and I 
do not find anything in that evidence 
W'hich would justify the suggestion that 
any plot was then hatched. 

Towards the end of the learned Judge’s 
summing up he said, “the evidence is 
that Durga Charan had tied the cloth 
round the poor woman’s neck at the time 
of the capture, and that so they dragged 
her away.” It is true that Swarna the 
woman who is alleged to have been pre- 
sent at the time the abduction took place, 
used the words ‘“tied a cloth round her 
neck.” On the other hand, the first wit- 
ness for the x’rosecution Nagarbasi said, 
“ burga Charan had put the upper part 
of her cloth round her neck and so had 
caught her” which may mean that he 
tied it or it may mean that be had merely 
wrapped it round her neck for the purpose 
of di'agging her away. That by itself 
would not be so important but for the sen- 
tence which follows it : because the learn* 
ed JuHge says, “long before she got to 
the river she must have been half-choked, 
and it would I’equire little more pressure 
to complete the suffocation.” That de- 
pends to some extent upon how the cloth 
was tied, and the learned Judge did not 
draw the attention of the jury to this 
question. The learned Judge further 
said : “ The jury must also take into con- 
sideration the admitted hatred that exist- - 
ed betMreen the deceased and her hus- 
band’s- relatives and must ask themselves 
whether in their experience .such. hatred 
does not in nine cas^ out of iso, at any 
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rate in Baokerganj District, furnish' a 
poweafol mothe for such a crime.’* 

In my judgment the learned Judge 
ought jto have dra'ftrn the attention of 4he 
jury to the evidence of Nagarbashi with 
regard to this point; .Kagarbashi sai^ 
that as between Kalidas and the deceased 
there was a settlement of the dispute and 
it was called an amicable settlement^ and 
he went so far as to say " there was no 
quarrel between them after the case 
between them was amicably settled last 
Assarb.” In view of this statement I 
fail to see how the Judge was justified in 
telling the jury that there was existing 
" admitted hatred.” Finally, the learn- 
ed Judge directed the jury as follows i 
V As I have already said, which of those 
• abductors actually applied the pressure 
that ended her life — if this was how she 
died— is immaterial.” . 

There were three men involved in the 
charge of murder. It seems lo me that 
the attention of the jury should have been 
directed to the individual cases of the 
three men. As for instance, it may be 
that Alimuddi had no intention of mur- 
dering Nandarani, though he may have 
been v^illing to take part in the abduction 
of the woman ; there is no evidence that 
he laid his hand upon the deceased though 
' there is evidence that he assisted the ac- 
tual abduction by holding back and 
threatening the would-be rescuers. For 
these reasons, in my judgment, it would 
not be right to allow the verdict of mur- 
der to stand in respect of the three 
accused. Consequently in our judgment, 
the verdict of murder and the sentences 
of death passed upon the three accused 
must be set aside. 

That however does not dispose of the 
case.- 

xThe learned Vakil ■*iot the accused 
pressed us tp remit the case for a fresh 
trial, but with regard to the charge under 


sec. 364, the learned Vakil frankly ad-^ 
mitted that he could riot say that ther^ 
waa'a misdirection as regards that charge^ 
at ail. events, so far as the two accused, 
Durga Gharan Byapan and Hasdn Dewan, 
were concerned; in my judgment there 
was ample evidence in this case to justify 
the jury in coming to the conclusion that 
thero two men did abduct the woman and 
that they abducted her either with t|be in- 
tention 0 / murdering her or with the mten- 
tion that she might be so disposed of ns to 
be put in danger of being murdered. The 
jury unanimously accepfed tlie evidence 
in this respect, and there being no mis- 
direction in respect of this charge as re- 
gards these two accused, it is not neces- 
sary to send this case back for a fresh trial, 
and in our judgment this Court should 
uphold the convictions of Durga Charan 
and Hasan Dewan in respect of the charge 
under sec. 364 of the Indian *Penal ('ode. 

With regard to Alimuddi T have con-^ 
siderable doubt vvlietlier the conviction 
under sec. 364 ought to be upheld. As I 
have already said, it is possible that this 
man may have taken part in the abduc- 
tion without any intention of murdering 
the woman or putting her in danger of 
being murdered. The object of the 
abduction, so far as he was •concerned, 
may have been something qiiile differ- 
ent. In this connection it is to be re- 
membered that "the evidence of Abdul 
was ' to the effect that he had seen two 
men only near the place where th^body 
was found, and in our judgment it would 
be safer in the interests of jusliice to hold 
that in the case of Alimuddi, the convic- 
tion under sec. 364 should be set aside. 

There remains the conviction under 
sec. 148. With regard to Durga Charan 
and Hasan Dewan, f agree with the 
learned Judge that theire is no evidence 
that those two men were armed w^ith any 
deaMy weapon, or with any such weapon 

127 
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M is mentioned in sec. 148; ■ tJon- 
wquently, tHe convictions of those two 
men under sec, 148 must be set seide. 
The conviction of^ Alimuddi however 
under sec.* 148 ought in our judgment to 
stand. He was armed with a deadly 
weapon and he was guilty of rioting. 
There was an assembly of five or more 
persons and on the evidence which has 
been accepted by the jury, there is no 
doubt that the common object of .that un- 
lawful assembly was to abduct the 
woman, and by means of crimintd force, 
or show of criminal force, to compel the 
deceased woman to do what she was not 
legally Bound to do. In other words, 
the case would come within the mean- 
ing of sec. 141, sub-cl. (3) 'or sub'Cl. (5) 
of the Indian Penal Code. In our judg- 
ment therefore the conviction of Alimuddi 
under sec. 148 must stand. 

The result of our judgment is that the 
convictions of all the three accused, 
namely, Durga Charan Byapari, Hasan 
Dewan and Alimuddi Mistri, for murder, 
and the sentences of death passed upon 
them are set aside. The conviction of 
Alimuddi Mistri under sec. 364 of the 
Indian Penal Code and the convictions of 
Durga Chsfran Byapari and Hasan Dewan 
under sec. 148 of the Indian Penal Code 
are "also set aside. But the convictions 
of Durga Charan Byapari and Hasan 
Dewan under sec. 364 of the Indian Penal 
Code are upheld and the conviction of 
Alimuddi Mistri under sec. 148 is upheld. 
Under these circumstances we do not 
think it necessary to direct a new trial. 

' How there remains the question of 
sentence. My learned brother and I re- 
gard this as a very serious case and it is 
• such a serious caie that we have Had con- 
siderable hesitation whether we ought 
not i<\ remit the case in order that there 
should be a further trial on the charge 
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of murder, but after due consideration we 
have decided* not to take that oourle. 

Having regard to the facts of the case, 
the* sentence we pass upon each of the 
accused Durga Charan Byapari and Hasan 
Dewan is ten year’s rigorous imprison- 
ment under sec. 364; and the sentence 
on the accused Alimuddi Mistri is three 
years’ rigorous imprisonment under sec. 
148 of the Indian Penal Code. 

Panton, J. — I agree. 

S. C. M. 


(CBIHINAL BEVISIONAL JDRISDICTION.] 
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192?, 

Judgment, 

10, Januarjr. . 

Confemon^ retracte!^ endentiary vahie of~^ 
Necessity of corroboration-^ Effect if any against 
perspn other than maker. 

It cannot be laid down as an in'flexible 
rule that a confession made - and subse- 
quently retracted by a prisoner cannot be 
accented as evidence of his guilt without 
independent corroborative evidence. The 
weight to be given to such a confession 
must depend on the circumstances under 
which the confession was originally given 
and the circumstances .under which it 
was retracted including the reasons given 
by the prisoner for its retractation. . 

It is unsafe for a Court to rely on‘ and act 
on a confession which has been retracted 
Unless, after a consideration of the whole 
of the evidence in the case, the Court is 
in a position to come to the unhesitating 
conclusion that the emfessioy'ie trite, that 
■ ii to say., usually unlm the 'eonfeisibn is 
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cortohorated by credible independent evi- 
dence. ■ , 

A retracted confession should carry 
practically no weight as against a parson 
other than its. maker. 

Held, on a consideration of the circum- 
stances, that the confessions were obtain- 
ed in some manner under threats and 
inducements such as would render* them 
inadmissible under sec. 24 of the Indian 
Evidence Act. <> 

This was a Eeference under sec. 307, 
Cr. P. C., dated the 14th July 1921 from 
the Sessions Judge of Noakhali (Mr. S. 
G. Ghosh), diagreeing with the unanimous 
verdict of the jury who had found 
,the accused not guilty of the charges 
framed against them. 

The facts of -the case will appear from 
the judgment 

Mr. Orr and Bah’u Atindra Nath 
Mukerjee for the Crown. 

Babu Santosh Kumar Bose for Accused 
Nos. 1 and 2. 

Babus Manmotho Noth Mukerji and 
Probhat Ch. Dutt for Accused Nos. 3 and 
4. 

A 

The JunoMKNT ov thb Coubt was as 
follows 

' Pivo accused persons were put oi^ their 
trial before the Sessions Judge of Noakhali 
(md a special jury. They were all 
charged with conspiracy to murder Bipin 
Behari Shaha; one of the accused Bises- 
war Dey alias Biseswar Baj was charged 
with having actually committed the mm* 
d«r; two of them Jotindra Mohan Das 
ahd ^tish Chandra Shaha were charged 
’%ith‘ having been' present abetting the 
"murder ohd Jotindra Mohan Das was fur- 
ther diarged witii having abducted Bipin 
Behari Shaha in order ’*mukt he might be 
murdered; the remaining, two Eshetra 
Mohan Sharia add Maharani were chug* 


ed with abetment of the murder. After 
a trial held fen: 28 days the jury returned 
a unanimous verdict stating that the case 
gainst the first four accused was doubt- 
ful and they gave tUem the benefit of the ' 
doubt and that Maharani was not guilty. 
The Sessions Judge agreed with the ver- 
dict as to Maharani and acquitted her. 
In respect of the others he disagreed with 
the verdict and held it to be perverse and 
thought it necessary for the ends of 
justice 'to refer the case to this Court 
under the provision of sec. 307, Cr. P. C. 
In his opinion these fourticcused are 
guilty of the offences mentioned in the 
charges laid against them. > 

The case against the accused rested 
mainly on the evidence of an approver 
Bidhu Bhusan Shaha (P. W, No. 1) and 
retracted confessions of the accused. 
Before considering the stfength of the 
case so made out it will be convenient to 
state certain facts W'hich are either un- 
disputed or which have in our opinion 
been proved beyond reasonable doubt. 

Bashpara is a village in the jurisdic- 
tion of the Chhagaluaya Police Station 
and the Feni subdivision of Noakhali 
District. It is 1} miles from Chhaga- 
luaya and 9 miles from Feni. In this 
village a rich Shaba family, of which the 
principal member is Babu Amar Krishna 
Chaudhury, own a large pucca house. 
Babu A. K. Chaudhury who is called by 
the witnesses Amar Babu, lived sdme 
times in Chittagong and some times at 
Bashpara. The accused Maharani was a 
servant of Amar Babu, and came from 
Chittagong to Bashpara at the time of the 
Durga Puja of 1920. The accused 
Kshetra Mohan Shaba is the brother-in- 
law of Lall Mahon Babu who is a 
brother of Amar Babu. The accused 
Satish Chandra Shaha is .a nephew of 
Ai^ar Babu. Jotindra Mohan Das is the 
taa of Ambika who bad long wwked for 
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the family as a mason and was maintain- 
* 'Ned by Amar Babu and his two sharers. 
The accused Biseswar Dey was, brought 
by Ambika a few months before the occur- 

• rence to, work as a mason. Bidhu 
Bhusan Shaba, the approver, is the brother 
of the widolv of a cousin of Amar Babu. 
The accused ^shetra had a tailor’s shop 
in one of the rooms of the Shaha’s house. 
The accused Satish a^d Jotindra and the 
approver Bidhu were students at the 
Ghhagaluaya School. The ages of the 
accused are as recorded by the Sessions 
Judge, Biseswai* 22, Jotindra 18, Kshelra 
20, Satish 16 and Maharani 19. Bidhu’s 
age is about 16 years. 

Bipin Behari Shaba, whom the accused 
are charged with having murdered, was 
aged about^21 years. He was a . nephew 
of Amar Babu and came from Amar 
Babu’s house in Chittagong to Baslipara 
on the lOtb March last. On the night 
of Sunday J2th March Jotindra, Bipin, 

• Bidhu and Kshetra were seen playing 
cards at about 9 or 9-30 p.m. The 
following morning the corpse of Bipin 
was found lying on the masonry 
platform of a tank about 300 feet distant 
from the place where he and the others 
had been seen playing cards. The right 
hand was^ amputated and there was g. 
wound on the throat cutting the wind 
pipe, gull, and carotid arteries. There 
w’ere also cuts on the left and right ears. 
From the quantity of blood on the pave- 
ment and the marks of spurting of blood 
there can be no doubt that Bipin was killed 
near the place where his corpse was found. 
Information of the finding of the corpse 
was given to Sub-Inspector Pramatha 
Nath Mukherji at the Ghhagaluaya Police 
Station at 8 a.m. and he came to the place 
and recorded a first information there at 
9 a.m. on the 13th March. The inquiry 
into the case was commeneed by 
this Sub-Inspector. The Bnbdivisionai 
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Officer went to the place of occiurreuce 
accompanied by the Feni Inspector of 
Police Annada Gharan Bandopadhaya on 
the afternoon of the 13th. The Inspector 
personally took charge of the investiga- 
tion on the 17lh March. The Deputy 
Superintendent ‘arrived at the place on 
the 16th March and supemsed the in- 
vestigation. Eshetra, Jotindra and Bidliu 
said* that Bipin had [dayed cards until 
about 10 or 10-30 p.m. and had left them 
saying he would sleep at his father’s 
house and go to Feni the next morning 
to get his cycle repaired. An examina- 
tion of Bipin’s father’s house showed 
that Bipin could not have slept there at 
any time during his visit to Bashpara. 
On the 20th March Amar Babu’s house 
was searched. In this room occupied hy^ 
Maharani was found a blood-stained quilt. 
Maharani was arrested at 8-0 or 9-0 
o’clock that morning. In consequence of 
slafements made by her, Jotindra, 
Kshetra, Satish and Bidhu were arrested 
ut 8-0 or 9-0 o’clock that night. The 
following day 'Biseswar was arrested at 
1-30 p.m. On the 22nd these six accused 
persons were sent to the Subdivisional 
Ofi^cer at Feni to have their confessions 
recorded. They were produced before 
him at 12-20 p.m. and on hearing that 
they bad just arrived and had not had 
their meal he told the Gourt Sub-Inspec- 
tor to feed them and give them a rest in 
the Gourt lock-up and to produce them 
before him at 3 p.m. They all made 
confessions that afternoon and were re- 
manded- to custody. For some reason 
that, has not been disclosed Jotindra 
was sent to the Noakhali jail on the 26th 
March. While there,- he admitted to the 
officiating , Givil Sm'geon who was in 
charge of (die jail that he was present at 
the murder and held down the feet of the 
man when the Baj Mistri . gave the 
finishing stroke.. On the 2nd -of May. the 
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hearing before the Subdivisional OiBcer of 
Fj^ni as Committing Magistrate com- 
menced. After the case ‘had been opened 
by the Government pleader the confes- 
sions made by them on the 22nd* March 
were read to each of the accused and each 
of them said: “I made this confession. 
It is true. I have nothing more to sav." 
Bidhu was then tendered a pardon and 
examined as a . prosecution witness . At 
the close of the day's proceeding Jotin- 
dru, Satish and Kshetra retracted their 
confessions. Witnesses were examined 
daily till the (5th May on which date the 
accused were again examined. Jotindra, 
Satish and Kshetra denied having com- 
mitted any oifeiice and said their confes- 
sions were false and made under threats 
and inducements. Biseswar Dey said, 
“ 1 committed the offence. 1 have nothing 
more to say here.” Maharani only said, 
“lam guilty.” Tlie following day at the 
commencement of the sitting of the Court 
Maharani said that the previous day 
through mistake she stated that she was 
guilty although she was not guilty. The 
trial in the Sessions Court eoiuumenced 
on the Gth June and when the charges 
wgro road all live accused plcsffled not 
guilty. Bidhu the approver was ex- 
amined as a prosecution witness on the 
6tli and 7th June. The Court did not sit 
on the &th and 9th. On the lOtlf June he 
resiled and sailtl tliat all ho had previously 
said w^as false. When examined by tlie 
Sessions Judge at the conclusion of the 
trial all the male accused made statements 
accusing the police of ill-treatment and 
alleging that they were tortured to make 
theii* confessions. Maharani made a 
statement denying the truth of certain 
evidence implicating her to which her at- 
tention was drawn by the Judge but she 
was not asked and bai^^uothing about her 
own previous admission. The story told 
by the accused in their confessions and by 


the approver before be resiled is to th^ 
following effect : Maharani was a wpmftn 
of loose character, Satish and Bidhu used 
to bleep in the varandah of the room where 
Maharani lived and carried ,ou an intrigue 
with her. Jotiiidra became enamoured of 
her and threatened Satish and Bidhu' with 
disclosure to the Babus and got thorn to 
agree to call Maharani’s mother and to go 
and sleep elsewlflere. Kshetra had also been 
misbehaving with Maharani at the same 
timo as Satish and Bidhu, but Kshetra 
and Jotindra were fast friends and con- 
tinued visiting the woman* together when 
the deceased Bipin came. He visited 
Maharani on the Thursday^ and Friday 
nights. According to Jotindra it was 
Kshetra and according to Kshetra it was 
Jotindra who suggested that Bipin should 
be killed in order to prevent him taking 
the \N Oman back to Cljitiagong and inform- 
ing Ainar Babu. Biseswar was promised 
Ks. 500 if he would commit the murder. 
Satish and Bidhu wei'e persuaded to •join 
the consphacy for fear of their miscon- 
duct being revealed. On the Saturday 
night Kshetra, Jotindra and Bidhu got 
Bipill to play cards with them . after 
supper. They stopped playing about mid- 
night and then Jotindra took Bipiii to the 
platform of the tank where the murder 
w^as committed. Bidhu went and woke 
up Satish. A kharga (sacriliciiil knife) 
had been planed in readiness under 
Satish's bod. Bidhu and Satish went 
with the kharga, there are discrepancies as 
to w^bich of the two carried it, and called 
Biseswar. Biseswar didjuot get up and 
they started back. They met Kshetra and 
told him they could not wake up Biseswar 
and then Kshetra went and woke Biseswar 
by poking him with bamboo. The 
khurga w^as given to Biseswar and Kshetra 
went off to bod. Bidhu, Satish and Bis- 
eswar then went to the place where 
(Jotindra and Bipin were sittiing talking. 
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BisGswar came behind Bipin and Btrnck 
liim on the neck. Bipin fell ddWA and 
began to groan. Biseswar struck him 
again and Jotindra held Bipin’s leg| 
while he was writhing'- in agony and 
dragged the dead body to the water where 
it was found the next morning. Accord- 
ing to Jotindra and Maharani, Eshetra 
and' Jotindra took a blood-stained quilt to 
show her that her lover liad been murder- 
ed hut Kshetra denies that he came out of 
his house again that night. “ 

The principles which should govern a 
Court in considering the evidential value 
of retracted confessions have frequently 
been considered by the High Courts in 
India. It cannot be laid down as an in- 
flexible rule that a confession made 
and subsequently retracted by a prisoner 
cannot be accepted as evidence ul' 
his guilt without independent corro- 
borative evidence. The weight to be 
given to such a confession must de- 
pend on the circumstances under 
which the confession was originally 
given and the circumstances under which 
it was retracted including the reasons 
given by the prisoner for its retractation. 
It is unsafe for a Court to rely on and act 
on a confession which has been retracted 
unless after- a ^consideration of the whole 
of the evidence in the case the Court is 
in a position to como to the unhesitating 
conclusion that the confession is true, that 
is to say, usually unless the confession is 
corroborated by credible independent evi- 
dence. A retracted confession should 
esary practically no weight as against a 
person other than its maker. 

On a consideration of the- circumstances 
under which these confessions were made 
and retracted, it is clear- that the confeS'* 
sions made by the ap^oover and the three 
accused other than Bideswar were made in 
the belief that they would he . tendered' a 
pardon and made Eing’s Evid^n^. 
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Apart from other reak>nB this view is 
strongly supporjied by their behaviour >00 
the 2 nd May. Though these accused had 
adhered to their confessions in the morn- 
ing, at the end of the day when they “re- 
alised that Bidhu alone had been selected 
as an approver they retracted then alleging 
they had been made under threats and 
inducements. We do not believe the 
statemehts ihade by the accused at the trial 
as to positive ill-treatment by the police. 
Nor do we believe that the whole story was 
a concoction by the police. We think the 
learned Sessions Judge was misled by 
the falsity of a great part of the case for 
the defence set up before him. If the 
defence at the trial had been conducted 
with the same ability and moderation as 
it was before us we doubt if he would have 
thought it necessary to make this refer- 
ence. That Maharani was threatened 
when the blood-stained cloth was found in 
her room is not unlikely and the fact is 
deposed to by witnesses who seem the 
more credible -since they speak with 
moderation, the denial of this fact by the 
police witnesses who were present renders 
their conduct open to suspicion. What 
we believe to have happened was that after 
Maharani’s arrest Jotindra, Eshetra, 
Bidhu and Satish were arrested on suspi- 
cion because she stated they were her 
lovers and because three of them were the 
last people with whom Bipin was seen 
alive. These accused were then closely 
questioned by the police and threatened 
and cajoled into making various state- - 
ments. A .statement made by one 
accused would be made the basis of 
future questioning of another and 
each would be told, when so ' much 
had been discovered, his only hope 
of safety lay in making a confession. Out 
of the facts ascertained and such admis- 
sions as were made, a theory of t&e crime 
would be constructed and this.' would be 
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put to the acoused individually. Once 
thly had been convinced* that their best 
hope of safety lay in becoming Xing’s 
E^ddence they would' be only too willing 
to adopt the suggestion made to them. 
There is no direct evidence’that this was 
what happened in the present case but 
from the circumstances under which these 
confessions were made and retracted and 
from the nature of the confessions them- 
selves we have no doubt that they were 
obtained in , some such manner under 
threats and inducements which render 
them inadmissible under sec. 24 of the 
Indian Evidence Act. Apart from their 
confessions there is no evidence to support 
a conviction of any of these three accused. 
The evidence of Bidhu is absolutely worth- 
less, not only on account of his denial of 
its truth, but apart from that the story told 
by him is highly improbable and there are 
discrepancie.s on important points between 
the evidence given by him before the 
Committing Magistrate and that given at 
the trial. The more incriminating evi- 
dence is that relating to the card party 
on the night of occurrence. But it is not 
shown that the account given the next 
morning by the accused as to the termina- 
tion of the party is false. The learned 
Sessions Judge appears to have overlooked 
the possibility that Bipin may have given 
his compatiions- a false reason for his 
departure. Though it is clear that Bipin 
did not go to his father’s house that night, 
this does not prove that Jotindra and the 
other accused were not telling the truth 
when they said Bipin had made this 
statement. Other facts like the swoon- 
ing of Jotindra after arrest are equally 
consistent with the guilt and innocence 
of the accused. Jotin’s confession to the 
Civil Surgeoh at Noakhali is of no more 
value than his fihtt confession to the 
Msgistrq,te. He may well have thought 
that repeating = his- ismifession would 


strengthen hig ohanoe of being made flip 
approver. When the eonfessions flittd'’’evi- 
dence of the approver are rejected the 
circumstantial evidence is not suffident. to 
do more than raise some suspicions agsdi^ 
these accused and this suspicion is in- 
creased by the falsity thdr statemmts 
at different times. But we agree With the 
juiy that they cannot be convicted cm imy 
of the charges framed against them. 

Tl^e case of Biseswar remains to be 
considered. He did not as did the other 
three accused retract his confession on the 
2nd of May after Bidhu ’s examination' bnt 
adhered to it even on the 6th May. It 
may be that being unlike the others un- 
educated he had still hope of a pardon. 
There is no reason to think that he was 
treated differently from the others duripg 
the police investigation ^and this renders 
it difficult to act on his confession now that 
“ it has been retracted.” Howevw that 
may be we are not in a position to comp to 
unhesitating conclusion that the confes- 
sion is true. The whole story of the 
murder is improbable. We are unable to 
believe that these young men would 
conspire in the way alleged to deliberately 
murder Bipin because he ■was carrying on 
an intrigue with a woman of Mabarani’s 
character. Nor can we ‘believe that a 
mere promise of Rs. 500 from a man in 
Jotindra’s position would be a 'sufficient 
inducement for the commission of. a mur- 
der. We also cannot overlook .the possi- 
bility that Biseswar may have been in- 
ducted to make himself a scape-goat, 
Further we find absol^ftely no corrobora- 
tion of his retracted confession. The re- 
tracted confessions of his co-accused 
would be of no evidential value against 
him even if we had not rejected them as 
against the maken^ and Bidbu’s evidenoe 
Bs already stated is worthless. ’ /nie 
learned Sessions Jiffige has sjjpted in Ins 
letter ef referenfid that foot-juint ^gnnd 
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(]los 0 to pool of blood was according. < 1 ^ the 
foot^print expert the foot-print of t!(h ac- 
cused Biseswar; but we can find no ancb 
statement in the evidence given by the 
foot-print expert Inspector Ananta Kumar 
Ghakravarty (P. W. No. 20). He has 
stated in detail the points of similarity and 
dissimilarity between the impression 
that was taken of Biseswsir’s foot-print and 
the foot-print found at the scene of the 
murder. But he has not stated that the 
prints of similarity preponderate over 
those of dissimilarity nor has he express- 
ed his opinion as an expert that the two 
foot-prints are of one and the same per- 
son. We are told by the learned Counsel 
for the Crown that he did give evidence 
to this effect before the Committing 
Magistrate. But this deposition was not 
put in evidence at the Session trial and 
cannot be considered by us. In the case 
of Biseswar we therefore hold there are 
no materials on the record to justify our 
setting aside the unanimous verdict of the 
jury. 

We accordingly acquit the accused on 
all the charges framed against them and 
direct that they be released. 

S. C. M. 


[CI7IL RBVISIOMAL JORISDICTIOM.] 
' Rbv. No. 16 or 1922. 


0. C. Ghosb, J. 
OoxiNO, J. 

1922, 

Heard, 12 and « « 
18, July. 
Judgment, 

28, July. 


Sabat Ohabdba 
Mandal and anr.. 
Complainants, 
Petitioners, 

V. 

Bamsasbi Rot 
and ors.. Accused, 
Opposite Party. 


Crtminat Procedure Cod* (Act V of 1898), tee. 
19C, d. <6 — Application *a rmition if lie* to the 
Sigh Court when tmetien hat been refuted both 
bjf the fret and the Appdhete Court— “ Anp.adne- 
fien given or refuted under the, teeHon,” meaning' off 


—Government of India Act of 1915, tee. 107— 
Civil Procedure Code (Act V of 1908), tee. 115. * 

The words “any sanction given or re- 
fused under the section” in sub-sec. (6) 
to sec. 195 of the Criminal Procedure Code 
mean sanction given or refused in the 
first instance ; that being so^ one appeal or 
revision only is contemplated by the sub- 
section. 

Habibab Rahman v. Khoda Box (2) and 
OmiJA Sankar Roy v. Brnope Sheik (3) 
not followed. 

Re : Ram Pbasad Malla (1) and Hami.t- 
oDDi Mondaii V. Damodab Ghose (4) ap- 
proved. 

Two Courts having refused sanction 
upon the evidence. 

Held — That there was no case for inter- 
ference under sec. 107 of the Government 
of India Act or under sec. 115 of the Civil 
Procedure Code. 

Per CuMiNCi, J. — Qiwre, whether these 
sections apply to the matter at all. 

This was a rule granted on the 23rd 
May 1922 against the order of the second 
Additional District Judge, 24-Ferganab6, 
dated (he 16th March 1922, confirming 
on appeal the order of the Subordiifate 
Jndge, 3rd Court, 24-Ferganabs, dated 
the 7th February 1922, declining to grant 
sanction under sec. 19.'3, Or. P. C., to 
prosecute the Opposite Party for conspir- 
ing and fabricating a bainapatra said to 
have been executed by one Alladi Dasi on 
18th May 1922. 

The facts of the case will appear from 
the judgment.. 

Babus Manmatha Nath Mukerji and 
Bimala Gharan Deb for the Petitioners. 

Babus ,DasarailH Sanyal and Bir 
Bhusap, Dutt for the Opposite Party. 

(1) X. h B. 87 Oal. IS (19081. 

(8) 11 0. W. N. 19.5 : 8. «. 6 0. Ii. J. 819 
(1900», 

(81 6 0. I>. J. 888 (1906). * 

. , (4* 10 0. W. N. lOMt (I906\ 
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The JUDOMBNT OB' THB ^OUBT WBB aS 
follows : — 

C. C. GbosBi J. — ^This rule was issued 
calliiig upon the District Magistrate of 
24-PerganahB and upon tke Opposite 
Piurties to show cause why the order passed 
by the learned Additional Sessions Judge, 
dated the 16th March 1922, confirming 
the oVder of the learned Subordinate*Jndge 
should not be set aside and sanction 
granted to the Petitioners under sec. 195, 
Or. P. C. to prosecute the Opposite Parties 
on various charges of perjury and forgery. 

The facts which have given rise to the 
application on which the rule was issued 
are as follows : — 

, On the 28th October 1919, a suit was 
instituted Being Title' Suit No. 233 of 
1919, .in the Court of the Subordinate 
Judge of 24-Perganah8^ 1st Court, by a 
company called the Chitpore Golabari 
Companv. Ltd., of which the Managing 
Agents are Messrs. Andrew Yule and Co., 
against three persons named Brimati 
Alladi Dasi, Sarat Chunder Mondal and 
Sasi Bhusan Mondal for specific perform- 
ance of an agreement for sale of c<)Ttain 
land^ for Es. 10,000 alleged to have been 
executed by Srimati Alladi Dasi on the 
18th May 1919, on receipt of a sum of 
Es. 1,201 by way of earnest. The suit 
was not contested by Srimati Alladi Dasi 
but the other two Defendants, who were 
the reversionary heirs, defended the suit 
on the ground that the agreement in ques- 
ticm had not. been executed by Srimati 
Alladi Dasi. The suit came on for hear- 
ing on the 26th July 1921, when the 
Opposite Parties Eamsasi Boy and Kiran 
Chunder 'Ghose gave evidence in the cause 
'to the effect that the agreement in ques- 
tion was executed on the 18tb ISIav 1919, 
and that the sum of B%' 1,201 was paid 
in Currenc]^ Notes whiofa,^ amongst others, 
consisted !n paxtieulBr of two Notes 
bearing Nos. as follows' . 


If 14820 for Rs. 500. 

II 68786 for Ra 500. 

It transpired holvever frotn the evi- 
dence of a witness from the Currency 
OfiSce, who was subsequently examined, 
that the Currency Note for Bs. 500 which 
bore the No. || Q8788 was not in exist- 
ence on the date of the said agreement 
and was in fact issued from the Currency 
Office more than two months after the 
said date. The suit itself was withdrawn 
on the 28th July 1921, on the ground that 
it bad been prematurely instituted inas- 
much as the period within which the 
agreement was to be performed had not 
expired on the date of the institution of 
the suit. The Petitioners tliereafter ap- 
plied before the learned Subordinate 
Judge for sanction to prosecute a num- 
ber of people including the Opposite 
Parties under various sections of the In- 
dian Penal Code on the allegation that 
the agreement in question was a false and 
fabricated document and brought iuto 
existence long after the date it bore and 
that the Opposite Parties Eamsasi Boy 
and Eiran Chunder Ghose were guilty of 
perjury when they •stated in the course 
of their evidence that the consideration 
mentioned *in the agreement was paid 
in their presence. The learned Sdbordi- 
nate Judge for the reasons given by him 
in bis judgment dated the 7 th February 
1922, was not satisfied that the agree- 
ment in question was a forgery. He 
thought that apparently a w^ong number 
was. noted against the Currency Note in 
question and that the wrong number bad 
been evidently taken from a hundred 
rupee Note which had been given to Bri- 
mati Alladi Dasi at the time of the agree- 
ment. The matter was taken by the un- 
successful Petitioners to the District 
Ju^e under the provisions of Sec. 195, 
cl. 6, .Cr, P, C., but the application to the 
• 128 
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District Judge did not succeed, £l« Being 
of opinion that there was no reatonable 
ground for suspicion against the Opposite 
^Parties on' the matWials placed before 
him. 

On behalf of the Opposite Parties it 
has been contended that the present ap- 
plication to this Court 4s not maintainable 
either under the provisions of sec. 107 of 
the Government of India Act or under 
sec. 115 of the Code of Civil Procedure 
and further that having regard to the 
language used in sub-secs. 6 and 7 of sec. 
196 of the Code of Criminal Procedure, 
only one 'application by way of appeal or 
revision against an order passed by a 
Court of first instance is contemplated in 
cases which* are not covered by the provi- 
sions of sec. 439, Cr. P. C. and lastly in 
any event having regard to the facts of 
this case and having regard to the fact 
,that two Courts have refused to grant 
sanction, this is not a fit and proper case 
for this Court to interfere, 

Tn support of the firat contention that 
sec. 107 of the Government of India Act 
does not apply to a case of this nature, 
our attention has been called by Mr. 
Sanyal to a number ’of cases decided in this 
Court and 'elsewhere. It is unnecessary 
to go through the cases. The principle, 
as we understand, is this that although 
this Court is vested with very wide powers 
of superintendence over the {HDceedings 
of Subordinate Courts, these powers are 
not to be exercised for the purpose of in- 
terfering with thg order of a Subordinate 
Court merely on the ground of error in 
law or error in fact. In other words, the 
powers of superintendence are not appli- 
cable where the only question is whether 
the decision of th^ lower Court is against 
the weight of evidence. Now applying 
this principle to the facts of the present 
case, we cannot but come to the conclu- 
sion that sec. 107 of the Government of 


India Act capooit be invoked- in snp^rt 
of the present application for sand^ion- fo 
prosecute. Nor can we hold that this is 
a sustaiDable application imder the firovi- 
sions of sec. 115 of the Code of Civil 
Procedure, There has been no excess of 
jurisdiction nor failure to exercise juris- 
diction ; and on the facts it is difficult to 
say that this case can be brought within 
the last clause of sec. 115 [see in this con- 
nection Re : Ram Prasad Malta (1)] . 

There now' remains the question whe- 
ther having regard to the terms of sub- 
secs. 6 and 7 of sec, 195, Cr. P. C. one 
or more applications' against an order 
passed by a Civil Court of first instance 
are contemplated in cases not covered by 
sec. 439, Cr. P, C. The decided cases 
on this point are not uniform and we 
think the solntiop of the question ought 
to be determined on a consideration of 
the terms of the sub-sections. Now 
reading the W’ords of snb-sec. 6, I doubt 
if the words “ any sanction given or re- 
fused under the section ” could have been 
intended to mean anything else but the 
sanction given or refused in the first in- 
stance. If that is so, then onlyohe ap- 
peal or rather one application in revision 
would appear to have been contemplated 
by ^his dpb-isection. Then look at the 
words of sub-sec. 7. It provides that for 
fhe purposes of the section every Court 
shall be deemed subordinate only to the 
Court to which appeals from such Court 
ordinarily lie. I doubt very much if the 
legislature intended in cases not covered 
■by sec. 439, Cr. P. C., to allow a -suc- 
cession of appeals or applications in tevi- 
sion.. However that may be, we think 
this application must fail on the facts. 
In this case, two Courts have refused to 
grant a sanction, because they have held 
that there is .no clear prwiA' facie case 
against the Opposite Parties’. This itf in 
(Ij I. L. S, 87 Cal. 18 at p. SS (1900). 
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aocordaoce with the principle that a sanc- 
tion. given under this section is not a 
mere formal matter and that before sanc- 
tion can be granted it is necessary for 
the Court to see if there is a primd facie 
case against the Opposite P|uiaes. Fur- 
ther the Court will be astute to see that 
no abuse of the administration of Criminal 
Justice takes place. We think there is 
much to be said in favour of the view 
taken by the District Judge that a mistake 
was probably committed by the Opposite 
Party Bumsasi Boy in setting out the 
numbers of the Cuncncy Notes. At any 
rate on the entire facts of this case, we 
are not prepared to differ from the view 
taken by the two Courts below. 

The rule therefore fails and must be 
discharged. 

Cuming, J. — ^The facts are these. 

The Petitioners sought, for sanction to 
prosecute the Opposite 'Party for using as 
genuine a certain bainapatra which they 
allege is a forgery and has been fradu- 
lently antedated. 

The learned Subordinate Judge for 
reasons which at present it is not neces- 
sary to specify refused the sanction. The 
District Judge was then moved and he 
also refused the sanction. The Peti- 
tioners have moved this Court and ob- 
tained this rule. The first point that has 
been argued is whether this Court ^as any 
-power to interfere and if so under what 
provision of the law. The Petitioners 
contend -that under sub-sec. (6) of sec. 
195 the Subordinate Judge is a Court 
subordinate to the High Court and so is 
the -District Judge. The Subordinate 
Judge having refused sanction, applica- 
%ja for* sanction could be made to the 
District Judge and he haying refused 
sanction^ , {^plication could then be made 
to the Higii Court. Su^ec, (6) provides : 
“ any sanction given or refused under this 
section may be revoked or granted by any 


authority to whidb the authority giving or 
refusing it is subordinate.” Sub-sec. /JT 
provides : “for the purpose of this section, 
every Court shall be deemed to be subordi- 
nate only to the Court to w'bicli appeafs, 
from the former Court ordinarily lie, thSP 
is to say, (a) where such appeals lie to 
one or more Courts the Appellate Court 
of inferior jurisdiction shall be the Court 
to which such Cdurt shall be deemed to 
be subordinate.” 

Beading the plain words of tlie section 
it is quite clear that for the purposes of 
sec. 195 the Court of the* Subordinate 
J udge is subordinate only to the District 
Judge. The use of the word “ only ” 
would seem to make this clear. The 
decisions on the point in this Court are 
somewhat conflicting. 

In favour of the view wlucJi the Peti- 
tioner desires us to take there are the cases 
of Habibar Rahman v. Khoda Bm ('2) 
and Girija Sankar Boy v. Benode Sheik 
(3). These authorities favour the view 
that this Court could deal with the matter 
under sec. 195, sub-sec. (6). 

The contrary view has been taken in the 
case of Hamijuddi Mondal v. Damodar 
Ghose (4). Thig ruling was followed in 
the case in Re : Ram Prasad Malta (1). 

In the case of Hamijuddi Mondal v. 
Damodar Ghose (4), it was held that the 
High Court was not an appellate author- 
ity within the meaning of sub-sec. (7). 
In that case the District Judge bad re- 
voked the sanction granted by the Munsif. 

It is perhaps difficult to distinguish this 
case from the two cases of JHabibar Rah- 
man y. Khoda Bux (2) and Girijoi Sankar 
Roy V. Benode Sheik (3), though one learn- 
ed Judge was a party to all three rulings. 

(II I. L R. 87 CM. 18 (19091. 

(21 11 O. W. N. 1P6: s. 0. 6 0. Ik J. 219 
(1906). 

|S> 6 0. I/. 3. 222 (1906). 

14) 10 C. W. M. 1026 (1906). 
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In the cuse of Ite : Raw Pfoscd McUa (I), 
tliiO learned Judge followed the ruling re- 
ported in Hamijuddi Mondal v. Damodar 
Ghose (4). Beading the plain words of 
the section .it would seem quite clear that 
in the present case the Court has no juris- 
diction to interfere under sec. 19S (6) and 
(?) and I have no hesitation in following 
the rulings in Hamijuddi ^Mondal v. 
Damodar GJiose (4) anti Re : Ram Prasad 
MaJla (1). 

The point then remains, is thdre any 
provision of law under which this Court 
can deal with the present case? In the case 
of Re : Ram Prasad Malta (1) this Court 
held that .‘the matter could be dealt with 
under sec. 116, Civil Procedure Code. In 
the case of Emperor v. Har Prasad Das (5) 
the Full Court held that the Court could 
interfere under sec. 115 of the Civil Pro- 
cedure Code *or under see. 15 of the 
Charter. That was a case under sec. 476 
of the Criminal Procedure Code. 

• Speaking for myself and with great res- 
pect to the learned Judges who have held 
otherwise I should have great difficulty in 
holding that an application for sanction 
to prosecute could be the subject of revi- 
sion under sec. 116, Civil Procedure Code. 

Sec. 115 of the Civil Procedure Code 
obviously re^rs to civil matters and civil 
matters only. It is found in the Code of 
Civil Procedure and cun have no applica- 
tion to criminal matters. 

An application for sanction to prosecute 
is made under sec. 195 of the Criminal Pro- 
cedure Code. The fact that it is made to 
. a Civil Court seems to me immaterial. It 
is granted under a section of the Criminal 
Procedure Code and I must admit 1 find 
some difficulty in understanding how a 
section of the Civil Procedure Code could 

(1) I. L. U. 87 Oftl. 18 (lflp9 . 

<41 10 0. w. N. l&M (19061. 

(K| I. L. B. 40 Oal. 477 : B, o. 17 0. W. N. 647 
»tr.B.)U913). 


be invoked to deal with a sanction grant- 
ed under a section of the Criminal .Pro- 
cedure Code. ' 

It has further been suggested that the 
Court has power under sec. 107 of the 
Government of India Act. 

Here again speaking fer myself and 
again with great respect I have consider- 
able difficulty in seeing how it can come 
within the purview of this section.- As- 
suming however that the matter could be 
dealt with either under sec. 116, C. P. C., 
or sec. 107, Government of India Act, we 
could not interfere with the findings of 
the lower Court. The two Courts have 
held after considering the evidence that 
the evidence would not justify granting 
sancllon to prosecute. In doing so they 
may or may not have come to a wrong 
finding of fact but it is obviously not a 
case which would fall within sec. 115. 
It is not a question of exercise or non- 
exercise of jurisdiction nor is it a material 
irregularity or illegality. 

Nor would it fall under sec. 107, GoVr 
ernmeut of India Act. That power is 
exercised only in exceptional cases and 
this is clearly not an exceptional case. 
Here* two Courts have held that on a re- 
view of the evidence they will not grant 
sanction. I therefore agree in discharg- 
ing the rule. 

8. (5. la. » 


[CIVIL APPELLATE JOBISDXCTION.] 
Afpbai. fbom Appbllatb Dboreb 
N o. 23»7 of 1919. 


I Bombs Chandba Das, 
Mookbrjbb, J. Plaintiff, Appellant, 
BuokIiANd, J. «. 


1981, J Monindba Lal Das and 

7, Jane. I ors.. Defendants, 

j BespondentSi 

OivU Procedure Code (Jet V of tdCS), Or. 4 /. 
r.lOtryeetionof ana^ppeodfor failure to furnieh 
teewriiy for eotU-Sce. I04 and Or.'JiS, r, t, eucA 
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order if e^petdeMe -See, S (S', suoA order of rejec- 
tion if comes wit Ain the definition of “ Deoree.” 

fn an appeal the lower Appellate Court 
called upon the Appellant to furnish 
secwUy for costs under Or. 41, r. lOvf the 
Civil Procedure Code, and the order not 
having been jsomplied -with dismissed the,^ 
appeal. Against this order an appeal was 
preferred to the High Court : 

Held — That an order of lejectioy, of an 
appeal under Or. 41, r. 10 is not appeal- 
able either as a decree or as an order. If 
it is treated as .an order, it is not included 
in the list of appealable orders set out in 
Or. 43, r. 1 . nor is it covered by the provi- 
sions of sec. 104. 

That the order further did not fall 
within the definition of a" Decree ” con- 
tained in see. 2 ('2), because the Court did 
not deal with the merits of the contro- 
versH between the parties. 

Lekha V. Bhanna ’(1), Seubbtarv oe 
State for India in Counoil «. Jillo (2) 
and FiRozi Beoam v. Abdul Latip Khan 
(3) approved and followed. 

This was an appeal from a decision of 
W. A. ^ealon, Esq., District Judge, 
Chittagong, dated the 25th June, 1919, 
aihi^ing that of Babu Kunja Behari Bis- 
was, Additional Sub- Judge, Chittagong, 
dated the 15th June 1918. 

The faeCs will appear from tl^p judg- 
ment. 

Babu liamidhone Dutt for the Appel- 
lant. , 

Babu Chandra Sekhuf Sen for the Re- 
spondents. 

Thfi Judgment of the Court was as 
follows : — 

MooXbbjee, J>— This is an appeal by 
the Plaintiff in a suit for recovery of pos- 
session . of land upon partition. The 

(1) I. L. B. IS All. lOjL j[F. B.t (1896). 

(Si I. L. B. 21 All. le ases). 

(8f I. L. B. 80 All. 148 (1906). 


Court of first instance dismissed the suit 
after trial on the merits. The Plaintiff, 
then appealed to the District Judge. The 
lower Appellate Court called upon him to 
fuiTiish security for^the costs of the appeal 
and of the original suit under sub-r. («) of 
r. 10 of Or. 41 of the Code of Civil 
cedure. The Plaintiff did not comply 
with this order. Thereupon the Court 
proceeded to make the order contemplated 
by sub-r. (it) of r, 10 which provides that 
where, such security is not furnished, the 
Court shall reject the appeal. The order 
of the District Judge is not |ccurately ex- 
pressed, because it states that the appeal 
is dismissed and not that the appeal is 
rejected. This inaccuracy m ‘expression, 
however, does not alter the nature of the 
order. The Plaintiff has now appealed 
to this Court. • 

On behalf of the Respondents, a pre- 
liminary objection has been taken that 
the appeal is incompetent. This raises 
the question whether an order under (^r. 
41, r. 10, sub-r. (it) is or is not appeal- 
able. If it is treated as an order, it is 
clearly not appealable because it is not 
included in the list of appealable orders 
set out in Or. 43, r. 1 nor is it covered 
by the provisions of sec. 104. Conse- 
quently, if an appeal is to be entertained, 
the Appellant must satisfj' us that the 
order of rejection is, in essence, a decree. 
We are of opinion that the order does not 
fall within the definition of a decree con- 
tained in sec. 2 which provides that 
“ Decree means the formal expression 
of an adjudication which, ^ so far as re- 
gards the Court expressing it, conclusively 
determines the rights of the parties with 
regard to all or any of the matters in con- 
troversy in the suit." The order in this » 
case does not determine the rights of the 
parties with regard •to all or any of the 
matters in controversy in the suit, inas* 
much as the Court rejected the j^ppeal and 
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did Qot deal with the inerite con- 

•trovorsy between the parties. This view 
was. adopted by a Full Bench in the case 
of LeMia v. Bhanna (1), which was men- 
tioned with approval ip Secretary of State 
for India m Council v. Jillo (2) and 
Firozi Beoaw v. Abdul Latif Khan (3). 

We observe that in the case last men- 
tioned, it was remarked that it would be 
well if the legislatura would consider 
whether it would not be advisable to em- 
body in the Code of Civil Procedure some 
provision analogous to that contained in 
the second jj^aragraph of sec. 381 of the 
Code of 1882 and thus to give a right of 
appeal from orders passed under sec. 541 
of that Co'de.' The legislature, however, 
does not appear to have taken notice of 
the suggestion. It may be pointed out 
further that §cc. 2 includes in the term 
“ Decree ” an, order of rejection of a 
plaint but not an order of rejection of au 
• appeal. It is also worthy of note that 
Of. 25, r. 2 whicli deals with the dis- 
missal of a suit on failure to furnish 
security describes the order, not as that 
of rejection of a suit but as that of dis- 
missal of a suit, and such order of dis- 
missal is made expressly appealable under 
Or. 43, r. 1, cl. in). We are conse- 
quently of opinion that an order of rejec- 
tion of an appeal under Or. 41, r. 10 is 
not appealable, either as a decree or as 
an order. This appeal is plainly incom- 
petent and is accordingly dismissed with 
costs. 

The application, hied in Court to-day 
with a view ^o have the order set aside 
in the exercise of our revisional jurisdic- 
tion'br of our power of superintendence, 
is refused. 

Bhokland, J.— I agree. 

J. N. B. Appeal dismUeed. 

Cl) I. n. B. 18 All* 101 (V. B.) (ISAB). 

C2) 1. L. B. 21 All. 138 (1898). 

(8) C b. B. 80 AU. 143 il806). 


[CIVIL APPELLATE JUBISDIOHOB.] 
Affbai. fbok Apficllatb Obdbb . 

Nt). 157 or 1920. 

Raja Jotb Cookab 
Mokbbbjeb, Plaiii^fi, 

^ Appellant, 

Jadunath Bosk and 
anr., Defendants, 
Respondents. ' 

Bvidmee Act (I of 187X), tecs. 9S atid'98, parde 
evidmee to exj^in an unambigttout word in a 
leaie, admiuibUit^ of— Civil Proeedwre Code(Aet 
Vof im),Or.Jil,rr.S7{\) (a), S8, 89, revertal 
of decree for improper exdwtimi of evidence and 
remand of euit bp Appellate Court, legality of. 

The right of fishery in a tank was let 
out for a term of 9 years by a lease which 
specified the period to be 1316 to 1384 
San. The lessor having instituted a suit 
for ejectment on the ground of expiry of 
the period of the lease, the Defendant 
staled that the year in respect of jalkats 
begins from the commencement of the 
rains, i.e., from Ashar, and the term of 
yearly settlement,subsists till then, so that 
the term of the aforesaid setUement did 
not expire before Ashar 1385. The Court 
of first instance held that the expression 
used in the contract was unambiguous and 
that oral evidence was not admissible to 
show that the expression San meant not 
the Bengali year which ends on the last 
day of Chaitra, hut another period which 
ends ini Ashar : 

Held — That it is well-settled that 
various words in written documents which 
primA facie present no ambiguity may he 
interpreted by extrinsic evidence of usage, 
and their peculiar meaning, when fouridin 
connection with the subject-matter of the 
transflction, fixed by parole tesUrnony. 

Therefore evidence was admissible to 
show tlwA the term San did not signify 
the Bengali year, but a different periofl 
specially applicable to jalkpjr, tenancies. 


HOOKBBJBB, J, 

Pantom, J. * 
1921, 

28, July. 
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-Grant Maddox (1), Kb : Anoh {2) and 
R. V. Nbw STEAD (3), and other cases re- 
ferred to. 

ifeld furthel^*— Tfoot the eirewnstoiice 
that emdenee had been improperly excluded 
by the trialTlourt did not justify a rever- 
sal of the decree and a remand of the~suit. 
Under the provisions of Or. 41, rr. 27, 28 
and' 29, it was open to the Appellate Court 
either to take the evidence itself or to 
direct the primary Gout I to take the evi- 
dence and to send it to the Appellate Court 
for consideration. 

This was an appeal against the order 
of Babu Xial Behari Chatterjee, Subordi- 
nate. Judge, 2nd Court of Zillah Hooghly, 
dated the 10th of March 1920, reversing 
the order of Moulvi Abdul Khaleque, 
Munsif, 2nd Court at that place, dated the' 
30th April 1919 and, remanding the siiit 
to his Court for fresh trial. 

The facts will appear from the judg- 
ment. 

Babu Fiupendra Kumar Mitra for the 
Appellant, 

No one appeared for the Respondents. 

The Judgment of this Court *was as 
follows ; — 

This is an appeal from an order of re- 
mand made by the lower ' .^ppellate 
Court in a suit for ejectment and mesne 
profits. The subject-matter of the litiga- 
tion is the right of fishery in a tank let 
out by the Plaintiff to the Defendants on 
an yearly rent of Rs. 18. The kabuliyat 
e^eented by the tenants stated that the 
tenancy would last for a term of 9 years 
from 1316 to 1324 (EE) {San). The 
Plaintiff instituted this suit on the allega- 
tion that the tenancy had terminated and 
yet the Defendants were in occupation. 
The Court of first .i^tance decreed the 

an« M, A w; isn t 71 B. B. SIR (1848). 

(Si Ufi76] 8 Djrer. 848a, pi. S: 

(8) [1788] Burr. 098, 


suit. Upon appeal the Subordinate Jti^^ 
has revered that decision im tbb g^qnd 
that evidence legally admissible h ad been 
erroneously excluded by the trial Uou^t. 
It appears that in the sixth paragraph of 
the written statement the Defendants 
alleged that the year in respect of jalkars 
begins from the commencement of the 
rains, that is, fr&m the month of Ashar, 
that the term of yearly settlement subsists 
till then, that old fishes are caught till 
that time and there is right to catch and 
take the same ; and that acoording to this 
practice, settlement of the disputed jalkar 
was taken in Sraban 1316, so that the 
term of the said settlement did not expire 
before Ashar 1325. The Court of first in- 
stance held that the expression used in the 
contract was unambiguous* and that oral 
evidence was not admissible to show that 
the expi-ession (,EE) (San) meant, not the 
Bengali year which commences on the 
first day of Baisakh and ends on the last 
day of Chaitra, but another period which 
commences in Sraban and ends in Ashar. 
The Subordinate Judge has held that evi- 
dence was admissible to show that the 
term EE (San) has, by custom and 
usage, a special .meaning in connection 
with tenancies of fisherie^. In our opi- 
nion, the view taken by the Subordinate 
Judge on this point is correct, and is sup- 
ported by sec. 98 of the Indian Evidence 
Act. 

It is well-settled that various words in 
written documents which primA facie pre- 
sent no ambiguity may be interpreted by 
extrinsic evidence of usage; and their 
peculiar meaning, when found in connec- 
tion with the subject-matter of the tran- 
saction, has been fixed, by parole testi- 
mony of the sense in which they were 
usually received, when employed in eAues 
similar to that under investigation. As 
an illustration of this principle, reference 
may ,be made to the decisiop in thg css p 
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*o£ ^Grant v. Maddox (1). In that case, 
the Plaintiff by a written contract, agreed 
to perform at the Defendant’s theatre and 
the Defendant agree* to engage her for 
three years and to pay her a salary tff £5, 
£0 and £7 per week in those years res- 
. pectively. It was ruled that parole evi- 
dence was admissible to show that accord- 
ing to the uniform usag*e of the theatrical 
profession, the Plaintiff was to be paid 
only during the theatrical season, that is. 
during the term that the theatre was open 
for performaffice in each of those years. 
It was argued that the word “ year ” v\as 
nnambiguops, signifying the calendar 
year which commences on the first day of 
January and terminates on the last day 
of December,^ and that consequently the 
Defendant was Iwund to pay to the 
Plaintiff at the agreed rate for the frl 
weeks included in the year between its 
commencement and its lerminalion. 
This contention was overruled. Similar 
illustrations are afforded by the decisions 
in Re : 'Anon (’2), H. v. Newstead (S), U. 
V. Sayer (4) and Myer v. Sari (6). In 

(1) 16 M. & W. 787 ; 71 R. B. 816 (18461. 

(8, [1676] 8 Dyor. S46a, pi. 6. 

(3) [1769) Burr. 669! 

<4) 10B.it 0.486 (1830). 

(6) 8 B. ft B. 806 1 188 B. B. 710 (1860). 


our opinion evidence was admissible -in 
tins case to show that the term v^) iSm) 
did not signify the Bengali year which 
commences on the first day of BaisakH and 
ends on the last day of Chaitra but a 
different period specially *bpplicable to 
jalkar tenancies as stated in the written 
statement. 

But* although the view taken by the 
Subordinate Judge upon the question of 
admissibility of evidence is correct, we 
are of opinion that the order of remand 
made by him cannot be supported. The 
circumstance that evidence has been im- 
properly excluded by the trial Court does 
not justify a reversal of the decree made 
by that Court, The Code of Civil Proce- 
dure provides the method to be followed 
in a case of this description. Or. 41 , rr. 27 
(1) (<j), 28, 29; it is open to the Judge 
either to take the 'evidence himself or to 
direct the primary Court to take the evi- 
dence and to send it to the Appellate Court 
for consideration. 

The result is that this apjieal is allow- 
ed, the order of the Subordinate Judge set 
aside ^nd the case remitted to him to be 
dealt with in accordance with law.* As 
the appeal has not been opposed, there 
will be no order for coats in this Court. 

J. K R. Appeal allowed. 


[Ebb of Vol. XXVI 1 
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The Long Vacation in the East hnd West. 

The Calcutta High Court re-opened after 
the Long Vacation on Friday last. The legal 
u? 5 v year in Bengal practically sychroniaes 
'vith the legal new year in England. Both in 
*hese Eastern and Western seats of culture, 
the autumn has from the distant past been 
observed aa a general time of recess. While 
Uie autumn, in the East,* which follows the 
monsoons, is associated with a clear azure 
sky pouring down a deluge of bright sunshine 
md plentiful fields rejuvenated with fresh 
green life, the autumn in the West shrouds 
I he departing days of the summer in sombre 
lines and ushers in a dark, dull and dreary 
winter, mercilessly robbing pature of all her 
charms of fohage yet not without its kibnte 
of ibounfy to mankind. In England the 
lutumn, following as it does the charming 
lays of the summer, is the time for reaping, 
ft is for such reason, in the old days, that the 
!ieat8 of learning, be it the Universities or the 
Law Courts, all used to close their portals for 
iurnisbing facilities for harvesting. Times have 
DOW changed and men and their occupations 
dso. Lawyers in England have of late been 
bitterly complaining about the length of the 
Long Vacation, as during these ten weeks 
hey are deprived of the opportunity of conti- 
inally fleecing their fellow beings. We are 
not aware that the litigant public have much 
o oompdain. ‘ Most of them know that they will 
reap as they have sown and the Long Vacation 
does as a matter of fact affm'd them a tem- 
porary relief. We, have little sympathy with 
those who are keen on gett^ their pound of 
flesh with as much expedliKm as i^ible. 
Except in casb of fraud or bad faith human 


sympathy is always on the side of those whose 
misfortunes are ‘exploited by their more for- 
tunate brethren. If people w'ould be reason- 
able and lawyers no less, many of the.oontenr 
tious cases for which they would often stake 
all that they have in the world, may be settled 
out of Court. The Autumif Vacation in l^n- 
gal is crowded with religious festivals peculiar 
to Bengal, and the most remarkable of lhe«^ 
is the peace-celebration day ‘of the Dushei^ 
(the Bijoya) when all are expected to forgej; 
and forgive all past wrongs and to embrace 
even one’s enemy with good-will and amity. 
It is therefore very appropriate that the Law- 
Couits in Bengal should re-open after this 
unique ceremony for the chastening of the 
human soul. Thus it is in a spirit of love and 
charity that we meet again to-day and such 
spirit is the key-note to the doing of jiistice in, 

all affairs of men, 

' * 

iThe reopening of the Calcutta High Court, 

The reopening of the High Court is hot 
marked by anything similar to. the Lord 
Mayor’s show in London. The Bench and 
Bar resume business after a ceremonial ex- 
change of civilities. We, have enough of 
pageants duiing the celebration of pujat in 
these provinces. The dewali marks the 
advent of a new year and the feast of light with' 
which the dark night preceding the new moon: 
is made resplendent is meant to dispel the 
da^k forces of nature. It is an agreeable 
coincidence that the Court cmnmenced busi- 
ness this year by the solemn observance of 
silence for two minutes in* commemoration of 
the day of armistice on which the most de- 
vastating war that the world has ever seen 
came to a close. Has the world been in peace 
since? War still continues in the near East,. 
The ember^ of civil war are smouldering still 
within an integral p|rtof the United Kingdom. - 
The pan-Islamic fire is still adding fuel to In- 
dian unrest. The ideal of woidd-peace will 
never be accomplished till psace.is restored 
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in Dha New and the Far East. It will tax' the 
resouie^ of the best brains of the world to lay 
the spirit of universal unrest that is now 
threatening to throw society out of gev. But 
we. are great believers in the good sense of the 
■East and if these tempcwary ebullitioM pf the 
human mind are treated with tact, judgment 
and symi»thy, society wilj eventually settle 
down to its normal activities. On the judi- 
ciary rests a grave responsibility at the present 
moment. It is for them to maintain law and 
order but they must always be prepared to 
allowances for the abnormal conditions of 
the present lime and temper justice with mercy. 


.■Mr. Justice Bepin Behari Ghosh. 

We offer our congratulations to Mr, Justice 
Bepin Behari Glmsh on his elevation to the 
Bench. He ryas a prominent member of the 
iVakil Bar and is well known for his legal 
attainments and scholarly habit. We wish 
him snccess in the dischtirge of the onerous 
duties of his office. 


The departed. 

On the rc-oiienin^ of the Courts, we are 
greatly grieved to miss from amongst us two 
familiar figures at the Bar, Mr. P. K. Ray 
Chaudl^pri who died just before - the Com- 
mencement of the Long Vacation and Mr. J. 
•N. Roy who passed away during the close 
holidays. Both made thernselves very popular 
by the -amiability of their character and their 
self-sacrificing zeal in every public cause. 
■Mr. P. K. Ray Chaudhuri joined the Calcutta 
Bar exactly tw-enty two years before his death. 
He began his career as a promising junior and 
his devotion to lias duties met with much 
appreciation from the leaders with whom he 
worked. Hi; was also for sometime on the 
staff of this journal and many of the cases 
reported by him in these columns testify to the 
thoroughness with which he used to do his 
work. But he was one of those who gradually 
cub hiniself adrift from the profession and de- 
voted a great deal of his time in servmg the 
public. He was for some years the Honors^ 
Secretary to the Bar Library. The industrial 
development and the political advancement of 
the country engaged a good deal of his time 
since the days of the Bengal Partition. 
Latterly he identified himself with the labour 
movement and helped intthe organisation of 
the Press and Taxi Cab Unions. Although he 
#armly advocated legitimate labour grievances 


be Vas averse to {Homoting striltes and 
always threw the weight of his influence 
in bringing about a reasonable compromise. 
His premature death is a great loss to^the Bar 
and the publicw 


The death of J. N. Roy was equally unex- 
pected. He * was senior ta Mr. . Ray, Chau- 
dhuri by only a year, having been called to the 
Bar of England in June and enrolled' in 
the High Court of Calcutta in December of the 
same ^r. He was a man of brillidnt parts. 
His studies with a view to enter the Indian 
Civil Service greatly stimulated his intellec- 
tual faculties. He possessed literary talent, 
strong imagination and deep and generous 
emotions. He made his mark at the Bar 
quite at an . early part of his career. To men 
of Lis temperament the practice of criminal 
law offers a peculiar fascination. His brilliant 
]>art3 enabled him to get up a large criminal 
practice. But a man of his generous impulses 
can never make money-making at the Bar tb'». 
sole aim and end of his life. He always 
took an active interest in Indian ]>olitics. 
During the Partition and the consequent 
unrest and repression in Bengal, he took a 
prominent part in the defence of political 
prisoners, mostly as a labour of love, and con- 
ducted the cases with an amount of zeal and 
earnestness which, love of gain can seldom ins- 
pire. He was one of the first to offer his 
services for the defence of the political prisoners 
during, the administration of the martial law 
in the Punjab. It has been the prdhd privi- 
lege of the English Bar to protect the rights 
and liberties of the subject and in this respect 
ho WM always staunch in maintaining the best 
traditiops of the Bar to which he belonged. He 
bad very pronounced sympathy with all demo- 
cratic movements of the present age and 
latterly made the cause of the Bengal 
poasaintry his own. It was hard work in con- 
nection with the now notorious Munition case, 
that undermined his health, which was never 
strong. The Bar hw been a grave to many a 
men of literary promise and but for his choice of 
the legal professmn be would have, like his 
talented cousin, the late poet Rajani ^n, been 
also a worshipper of the muse. He was in 
prime of life and his untimely and unexpected 
death, which took place on the lltb October 
last, has ‘been a great shock to his numerous 
friends and a very serious loss to the Bar and 
the country, - ’ . • 

i 
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LONDON LETTEE. 

The list of business for the Michaelmas 
Sittings of the Judicial Committee of the rri\y 
Council ^ contains 47 Appeals. The Sittings 
commenced on the 18th Octobei* and Prize Ap- 
jieals and Appeals from Crown Colonies were 
the first to be heard. • 

Indian* Appeals are to be taken next, but at 
the time of writing it has not J)een decided 
whether one or ’^•wo Courts shall sit simulta- 
neously to hear them. 

The inconveniences to Counsel of two Courts 
are obvious, and it is somewhat of a hardship 
on the litigant if, in the final Court of Appeal, 
the Counsel whom he has retained is unable to 
give his whole attention to a case. 

The argument contra is that — the litigant 
benefits by having his case heard with greater 
despatch. 

There are 26 Indian cases in the list, the 
majority coming from Madras, 6 from Ben- 
gal and 6 from Patna. 

Sir Lawrence Jenkins vjill once more take 
his .place on tlie Board during this term. 

^In the Kings Bench Division, Eowlatt, J., 
has delivered judgment in Reader v. 6'. fL 
and C, By* and L. and N. W. Ry. and in a 
niuriber of similar cases brought against Rail- 
way Companies for tlie value of goods sold by 
ihe Companies during the Eailway Strike of 
1919. 

When the Strike broke out the goods were 
in transit and it became impossible to forward 
them or to communicate with the senders. 
The goods consisted of apples and margarine 
and were thereupon sold by the Food Controller 
as being* perishable, with the concurrence of 
the Railway Companies. 

The actions were brought by the. consignors 
who contended that the goods were not perish- 
able, and that the Railway Companies had not 
proved that the Pood Controller had authority 
to take and sell the goods. 

In the case of the apples they had been 
booked through from Kent to the North of 
England over the S. E. and C. Ry. apd L. 
and N. W. Ry. Companies' lines, one consign- 
ment was stili in the cusl^y of the S. E. and 
0. Ry. at' the time of the Strike, the other had 
gone into the custody of the L. and N, W. Ry. 
Judgment was given for the Railway Com-, 
panies. "R was held by his Lordship that"** in 
a commercial sense the goods were ** perish- 
able** although in particular circumstances 
they might have last^ for weeks or even 
months. 

In reaped of the consignment of apples sold 


from the custody of the L." and N. .W, Ry., 
the 6. E. and C. Ry., tlie other Company was 
not liable owing to a condition on the back of 
the consignment note confining tlieir liabilfty, to 
the limits of their own system. 

The S. E. and C. Ry. were held to be not 
liable on the other consignment on the ground- 
that the consignor 'Tiad suifiefent notice* of and * 
was bound by the Company’s general condi- 
tions which were displayed in the Company's 
stations and to wliich reference was made on 
the back of the consignment note. The Food 
Controller was hgld to have taken the goods 
under his statutory powers and not as agent 
of the Eailway Companies and the charge 
made by him for his services was disallowe^l 

The learned Judge in particular draws a 
distinction between the amount of notice re* 
quired by a consignor carrying on a settled 
business with the Railway Co. and a mere 
pa-ssenger or depositor of luggage in a cloak 
room. 

G. D. M. 

THE HINDU LAW OP REVERSIONS 
AND REVERSIONERS. 

{Continued from (\ W. JV., p. clxxxiv.) 

Priyambada' $ cane, just cited, illustrates 
two things : 

Firstly^ that a “ life estate *' can, oftcoutse. 
be created independently of (the Hindu law of) 
inheritavee, that is to say, by net of the' 
parties,, as in the case of Mcda v, Mitta, where/ 
a member of an undivided Hindu family grant- 
ed to his deceased brother’s widow the share 
her husband would have been entitled to on' 
partition. 

Secondly, that this is the usual type of rever- 
sion under the English law, which is, of course, 
always a vested one, that is to say, it remains 
vested in the grantor, subject to the particular 
estate 'granted — ^the grantor, for his heir), .in 
virtue of his present estate, is ready at any 
moment to receive possession of the fee 
simple back, so soon as the particular estate, 
or, if there be more than one, all the particular 
estates shall fail or determine. In other 
words, the right of ownership, subject to tlie 
particular estate granted, whether for life or 
for years, or even in tail, remains vested in the 
grantor, which is, accordingly, descendible 
to, and transferable by, his heirs. 

This distinguishes a reversion under Hindu 
law, which, unlike the English one, is always 
future, uncertain^ and contingent on survivor- 

lU Ind. Oaies U9ta), 11 » 
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or other limited o\yner in possibility of succeeding. This* from the very 

Ih^e of succession and "non- nature oi the case is so with reference to every 

of any nearcT hem (but the possi- such reversioner irrespective of the proximity 
f- contingency ceasing by such limit- or remoteness of hfs relationship to ^thc last 

fid forfeiting y or voluntarily giving up or male owner. ** 

surrendering the estate inter vivos is another What is then the true xharaqter of the po&i- 
mektter), such only of the surviving reversionary lion of a reversioner under Hindu .la,w? The 
heirs taking the estate aftcf her as would have answer is : “ His interest involves nothing of 
heen the heirs of the last male owner had the a present proprietory nature. His right 

fester lived up to and died at the moment her to safe-guard the reversion bj" challenging acts 

tllO reVersioiiei’S of a Hindu aliAnnfinn <m/1 or%Aliiv‘f inn hxr a. nii!i.1ifiAfT 


Therefore 

*f:^idow ’ — a convenient term descriptive of all 
like limited owners, that is,„all female takers 
Virith qualified estates of inheritance — have not. 
during the life of the * widow,* it is so stated 
in Mnstt. Bhaybutte Thakur v. Gkowdnj 
Bholanath Thakur (1), “a vested remainder’* 
according to the language of English law% but 
merely a contingent one.” 

Such contingent reversioners cannot be 
better described ^than in the language of their 
Lordships of the Privy (Jouncil in Bahadur 
Singh y. Mohan Singh (-2), viz.^ ''expectant 
hairs with a spes successionisf' (i.c., a naked 
chance, or bare possibility of succeeding). 

“ None of these reversioners, strictly speak- 
ing,” it was accordingly observed by a Madras 
Pull Bench — vide the case of Ghiruvolu Pun- 
namma v. Ghiruvolu Perrazu (3) — “can be 
said individually to possess any certain or 
tangible interest in the reversion’ for the per- 
/wn who will get it is only he (i) who shall 
actually '^urvivc the qualified proprietor and 
(ii) who { shall occAipy at her death the post 
tion of heir to the last full owners and who that 
will be , it is, of course, impossible before hand 
to say.” Jn short, these would-be claimant^! 
under the Hindu law to U future, contingent 
reversionary estate, a re quite unlike the owners 
of reversions as known to the system of Jaw 
from which the term has been borrowed, for 
tlie obvious reason that, w'hile the right of such 
owners is indefeasible , that of these so-called 
reversioners of a Hindu widow is defeasible 
either by their death in the life-time of the 
qualified owner, or by the adoption of a child, 
or by the biHh of^a nearer heir than 1 hem- 
selves in the line of succession. What interest 
these contingent reversioners possess in the re- 
version merely amounts to what the Privy 
Council has termed a spes successionis or bare 

(n Jj. R. 2 t. A. [Ift76] 26« 

^ 12 ) L. R. 20 1. A. at p L. R. 24 All. [lOOll 94 (107) 
r. O.t Sue alan Janaki Ammal v. Nanuan Satni Aiyar. 
14 All. L. J. [1916] 997 <10021 PC. 

(3) I. L. B. 29 [1906] 391 (401) F. B. 


of alienation and spoliation by a qualified 
owner), no doubt, is a consequence of the 
doctrine of reverter incident to the ^qualified 
estate of females fahing as heirs of a deceased 
Hindu'* male owner (1). 

In other words, according to the language 
of the English law, the ” widow ” — the type, in 
general, of all limited owners (2) as the ” hus- 
band ” is, of all full owners — ” holds an estatr 
of inheritance to herself and the heirs of her 
husband. Until the timination of it, it 
impossible to say who are the persons ‘vlio 
will be entitled to succeed as heirs of her hus- 
band. Upon the termination of that estate Itftr 
property descends to those who tcould haif^ 
been the heirs of the husband if he had lived up 
to and died at the moment of her death;’' (3) 
for it is always to the heirs of the last full owner 
I hat inheritance is traced by Hindu law. For 
instance, in cases, as pointed out by Mookerjee, 
J.. in Abinash Chundra Mazumdar v. /fqW- 
nafh Shaha (4), — where “ upon the death* of 
full owner, the/ estate successively passes 
through the hands of a series of female heirs, 
who take only a qualified estate before the pro- 
l>erty ’vests in another full owner, t}iey may 
rightly he regarded in the aggregate as the 
holder of a limited interest which intervenes 
between illb full ownership of the original,*" 
(i.e., the immediate prior male owner), and the 
ultimate** (absolute) “taker;” and the estate 
would, on the death of the last of these female 
takers, devolve on those who would have heen 
the heirs of the last full owner if he had -J/oed 
up to and died at the moment of her death. 

N. MUKERJEE. M.A., B.L., 

Barrister-aUku\ 
(To he continued.) 

(1) Chiruvulu v. Chimvalu, 1. L, R. 29 Ifad. [1936] 39! 

(401), F. B. 

(2) Nobin Chvndtr CfhuohrbuUy y. Itsur Chwnder Chuchor- 

hnUy, 9 W. R.'[l«68] 606 (609). “ I have .of a 

in. nany parts of this jnd^ent, but thO rem^rka wliioh r 
liave qiade e^mUy to other femxde hein, such as mothers, , 

daughters and the like.’ —Per PeROOok, C, J. 

(3) L L, R. 4 Gal. [18781 744. P. 0. . 

(4) I L. R. 32 Cil. [1904] 62 (66). 
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in Calcutta. But he should have nothing to 
do with the trial of cases. If the Magistrate 
is made the head of the Police, we do not sec 
the necessity of continuing the present cffico 
of tJie District Superintendents of Police. It 
is wollinown that these ofiftces are more or 
less i^inecure and the real work is done by the 
inspectors and sub-inspectors of Police. In 
other words the* office of 'ihe District Magis- 
trate and Superintendent of Police may be 
combined. For disciplinary and other ad- 
ministrative work in connection with the 
Police, ho may bo assisted by an officer oC the 
rank of tht3 Deputy SuiJeriqtendeni of Poli(?e 
who may be styled Deputy Commissioner of 
Police and the Magistrate the Commissioner. 


Then we would further .suggest that the 
office of the. Divisional Commissioners slioiild 
be abolished. With the expansion the scope 
of local selt-goycrnmeiit and the transfer of 
local ^tters to the portfolios of ministers, there 
is no^lohger any necessity of retaining tliest*. 
highly paid officials, ^.riieir functions may be 
split up and distributed amongst the Collector 
of the District, the Board of Revenue, the 
members of the Kxeculivc* Council and th<* 
Ministers. Whaiever justiticalioa there might 
have been for the existence of the offtc<‘ of 
Divisional Commissioners when Bengal, Behur, 
Orissa, were under one adiiii lustration and ther(‘ 
„were no ministers and members of the Execu- 
tive Couucil, there can be no excuse for their 
(iontinuance at- presein. If the office of the 
Divisional CV)ininissionor8 are dispensed with, 
then the present nomeuclature of the District 
Magistrates may be changed into District Com- 
missioners and their assistants may be called 
Deputy Coimniaaijmers, The designation of 
Magistrates should be limited to officers nre- 
siding over criminal Courts. This will require 
some legislative changes both in the iiomenclu- 
tiire and the ]X)wprs and functions of sucli 
officers. 'But that would not present any difti- 
cully. It will result in very substantial 
saving iu the cost of Provincial administnitioii 
and having regard to the financial diflionliies 
of the provinces, the pruning knife should bo 
used without any hesitation for lopping off all 
surplusages. 


As regards the administration of law and 
justice in the provinces, we would en- 
trust the work entirely^ to the members of 
the Provincial .Services. We would do away 


with the distinction between the provincial, 
judicial and executive services and place the 
members exercising judicial functions on an 
equal footing in every respect. They may be 
required to do»civil and criminal wwk alter- 
nately at different periods of their service. 
In the Districts the Courts may be called Civil 
CV>urts and Magisterial Courts aqd officers 
presiding over them, Civil Judges and Magis- 
trates and ranked first, second and so on iu 
accordance with the CourlJS^over which they 
preside. The District and Sessions Judge 
should be the head of the District Judiciary. 
The Magistrates and Civil Judges should all he 
under ' the administrative suiiervision of the 
District Judge and under the supcrintendeiict- 
and guidance of the High Court as the Provin- 
cial Judicial Service is at. present. These are 
the broad outlines of our scheme and we believe* 
that it is possible to give effect to it not only 
without throwing any additional burden on the 
province but, by effecting a saving in the cost 
<»f administration. It might be said that our 
scheme woqld interfere wuth vested interests. 
But that is a matter of secondary consideration. 
Essential administrative reforms cannot be 
off from such considerations. When the 
Gov’ernment of India is unable to come to the 
help of Bengal it is the obvious »‘ight of the 
Proviucial Crovernment to reduce the cost of 
administration by any legitimate means avail- 
able to it. 


LONDON NOTES. 

(From our own Correspondent.) 

Tht* Privy Council commenced the hearing 
of Indian Appeals on Monday last, the 24th 
instant. 

The first case heard was Bhaidas SliivdaJt 
v. Bai Gulab d: anr., an appeal from the High 
Court 'of Bombav regarding the construction of 
a will drawn in Giizraii. The case had already 
been before the Board on a preliminary ques- 
tion of ja’ocednro which their Lordships de- 
cided in favour of the Appellant on the Hth 
Februaiw 1921. 

The will wa« made by one Natl/oo Moolji 
who left a' widow and two daughters. He ap- 
pointed his widow “ U'oras ” and ' nialik ” of 
hivS estate and directed that after her death she 
shoqld give “whatever propeilv’ mav remain 
either by will or other writing ’’ to the Testa- 
tor’s two daiightei’s. ♦ 

The main question for the decision of the 
Board was whetlier according to the terms of 
the wull the widow took an ab^lute estate or 
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whether her estate was subject to a tr&st in 
iavour of the daughters, so as lo give the ob- 
jects of the trust a vested estate ui default of 
*its exercise. 

DcG^uythcr y K, C. (witji him Pcrikh) 
<irgued in favour of the Trust. 

Sir G. R. 'Lowndes^ K. C, (with him 
argued contra for the EesponJeni. 

The judgment- of tho lk>ard consisting of 
Tjords Buckm(j,ster, Atkinson, ©arson and Sir 
viohn Edge was delivered on the 25th at the 
conclusion of the argument. Their Ijordships 
dismissed ilio appeal and found in favour of 
ihe Keijpondent’s contention, liefere.nce was 
made to the following authorities. 

Horwood V. West, 1 Siman and Stuart 887; 
^) Ch. D. 9G, l^arnall v. Parmlt, 35 I. A. J7; 
34 I. A. 03 and 1 1 I. A. 89, Mavno, secs. 014 
niii 615 . 

The judgment was delivered orally and will 
he reported when the printed judgment is 
available. 


^ Tlie same Board strengthened by tlu^ addi- 
tion of Sir L. ilc'rikina are hearing ilic cast‘ of 
Nakm VnUablmama Uao tC ors, v. MandaviUi 
Narayaihtmoorthif J; ors,'*, in which tlio Ke- 
spondent is claiming a share of tlie joint 
family property of thtj Appellants. The suit 
'was dismissed bv Ihc. iirst Oomi- but this deci- 
sion was reversed t)y the Higti Court. The 
Uespondejit is not ri‘pi*(4jonU‘d befoje the' 
lk)ard and the qiuistion seems to be mainly one 
of fact. 


A judgment which hjis caused considerable 
itgiiatioii in the press was delivered by the 
House of Lords yesterdav in the case of tinltcrs 
V. Brigqs. In effect llieir liordships held that 
money })aid by cheque in settlement of a })(‘lting 
or other gambling transact ioii could be n*- 
ola-imed by the loser, liis heirs, cxeculurs, or 
trustees. It is anticipaied by a. section of ila* 
])reS 8 that the (Joiirts will be inundated ^^ith 
suits by botli backers and book-makers asking 
for the repayment of money ]>aid by them in 
the settlement of boU. The agitation would 
<ippear to be ill-founded. Though th(i provi- 
5 iions of the gaming act are well-knowm, it is 
seldom that this defence is pleaded, owing to 
the recognition by public opinion that there is 
a strong moral obligation on a loser to dis- 
charge his gambling . debts, and the real sanc- 
tion is the fear of being ix>sted as a defaulter. 
On the other hand, it is probable that a certain 


amount of litigation will ensue owing to the 
efforts of trustees^ in bankruptcy and other- 
wise, to recover on behalf . of their estates 
moneys that have been paid away for bets. 

tf. D: M. 

London, 

^6-Id-j2L 

if 

THE HINDU LAW OP REVERSIONS 
AND REVERSIONERS. 

(Continued from 'p, in,) 

Accordingly, as observed in Roodcr Chunder 
Chmedry v. Shonibhoo Chunder Chowdfy, (1) 
'‘pro]Xfi*ty \vhich had devolved on the widow 
by the death of her husband gots at her death 
to the heirs of her husband, and their ri{!fht 
begins to accrue from the j^ate of the death of 
the u'idow, and not from the date of ihe death 
of the husbandW 

In Gobind Monce Dassn*' v. ShUm tall 
Itysack ( 2 ) the right of succession of nephews 
(sister's sons), whether born -befor’e or afier 
the death of their maternal uncle, was simi- 
larly held to accrue to them, m)t on ihe death 
of ihe maternal uncle, but on the death of his 
icidoic, * 

Any way. as pertinentlv put bv iVimock, C. 
d:. in Nabin Chunder Chnkrabartii v, Iswar 
Chunder Ohukrabuiii (3), “ it is a very anoma- 
lous position that a person should take us heir 
and that his right to take should bcj dt'tcr- 
mined according to a state of fjicts, fiot exisL 
ing at the time of the death of the anrestor, but 
caused by evenis which may have oircurred 
many years after his death," 

I’his points to an im])ortant (hstinetion in 
the nature of a ufomatCs estate under Hindu 
law'. The distin(*tive foaUire of Ihe estate is 
that at hci* deatli it does not go io lier heirs as 
sucJi, but reverts to tht' ht‘irs of, the last n)a)(‘ 
owner. “ Generally, if not always, the heirs 
of (he female holder and the heirs of tho last 
male owner are difleient but if ever anv of 
her hi'irs talom the eslate it is not as heir of 
her, but as iioir of (be immediate, }aw male 
owner to whom sIk^ hersejf succeeded as heir. 
In other words, slie lacks full proprietorship 
and dors not ( 1 ) (except in Itombay if .she is 
a daughter, sister, niece, or grand-niece), be- 
come a fresh stock of descent ( 2 ). 

On tlic otlicr hand, when a male owner of 

(1) Sol. Rep. riS2IJ106(109) 

(2) vv. R. nW54l 15a. * 

la) 9 W. R. C. R. 505. 

14) Law J>ecturcB, lS7fl, flSSJ, Ktl.]. 

(5j Majue's JLfiiie nnd 8t^ Ed., p. 697, 
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pr^erty clies, liis^ heiis, and not the heirs of 
any previous holder of the . property , succeed 
lo it. In other words, every mule owner is 
full pr^>prietor and can become. a fresh stock of 
descent, ^fhis distinction in the nature o£ a 
Hindu woman's estate is put more fully in 
Abinash Cliundar Mnztimdar v. Harinatli 
Shaha, cited above, as foljows : Each ‘<‘1' 
these recipients (in this case there were 
several female holders in succession) — “of the 
limited interest has throe common rharactrris- 
lies, namely, first, each possesses only a quali- 
jUd riyht of alicitaiion; secondly, not one of 
them van transmit the propf^ty to her oten 
heirs as sueh, but it ])asscs upon her death to 
the h<3ir for th(‘ time bein^f of the last full 
owner; and thirdly, none of tliom can,'* (apart 
from legal necessity), alienate the estate ab- 
solutely, even unth the r.onscnt of the ncji 
female remrsionary heir, for where the next 
reversionary heir. is herself a female who only 
lakas a ‘ life-estate,' hpr consent w jU not hind 
Ihe next reversioner who takes an absolute 
e^state/’ for the. simple r(‘ason that sucl) con- 
.sent cannot invest the alienation with “ 
chara^ier of greater htluHiy than it would hare 
possessed if it had been made by herself," 

'riie ‘ w'idow' ' (using thii exj>ressiou geiu*- 

rally for any limited female holder) — has a 
qualified ])o\vor to dis]x)se of her iuisbaiul's 
estate’ — (using the expression ‘ liusbaiid,’ 
again, for a fnlly capacitated owner) — “the, 
Ihnits of which,’' it was observed by a Bengal 
Full Bcneli in the leading case of (\usscrnatli 
liysaek v, Iliirsoondrec Dassce (1), “it is ditli- 
cnlt., if not impossilde, lo define furlher Ilian 
by saying that Ihe propriety of any particular 
exorcise of I hat power must depend upon cir- 
cumstances muler which it is made, and must 
he consistent with Ihe general ])rincip!es of the 
Hindu law regarding such dispositions.” 

N. Ml'KKlUKE, M.A., B.L.. 

Bar-at-Law. 

(To be eontinned.) 


I&ebicbos. 

BOOKS EKCKlVEn. 
Willie's Ooutrac't of Salo, 2nd edn. 

Oockle'8 I^^ng Casos iu Common Li^‘. 

Kolly'e Famoas AdvocateR & Their Spocchos. 
— — « 

South. F. B Tlaliiig«. 


‘ Itotes i>f 

CALCUTTA HIGH COURT. 

Recent deolBtone not yet reported ^ 

c ■ ■ 

(The important casea to;b6 fully reported hereafter.) 

(’ivin ' Revision AL Jukisdiction. o Before’ 
New'bould, J. Civ. Rule No. 297 ov 
1921. MAIN ADDIN BEBAKI and ors.. 
Defendants, Petitioners v, SM. RADHA- 
RANI DASSYA, I^Iaintiff, Op]X).site Painty. 
The I8th November 1921. 

Suit fbr money — Existing debt whether con- 
sideration of. a money bond. 

In a. suit on a. Iioml for the repayment oi 
money alleged l-o liave been paid in cash, the 
Defendants pleaded that no -consideration 
passed hut tlio bond Avas (*xt3cuted for thi- 
satisfaction of a decree which had already beeiL 
paid otV. The (^ourt below found that tht^. 
bond was executed in settlement of the said 
decree and the money only changed liands Ui 
make the sureties liable : 

JfeW—That thert‘. was no such variatioir 
between the pleadings find the findings as 
would justify the dismissal of the suit, having 
regard to the fact tliat it is (mstomary in Indiii. 
wiien a bond is given in consideration of an 
existing debt to denser ibe the consideration as 
ready money rec'eived. Huhmn Chand v. Hira 
Lal’t] Bom. 159, followed. 

Bahn Uajendra (Jhandra Giilia for the Peli- 
tioners. 

Dr. D. N. Mitter and Babu Satis Ch. Ghaii- 
dhury JoT the Opposite Party. 

S. i.\ C. Buie (lisehargecl with costs. 
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The present unrest, its cause and remedy. 

VVe are glad to note -that before long the 
British Government is likely to come In 
as satisfactory an arrangement with the Angora 
and Tu/kish Governments as has been arrived 
at with Afganisthan. When we say satisfactory, 
we mean that the terms of the Sevres Treaty 
should be so modified as would restore not only 
friendly relationship between the British 
Government and the Mahomedan powei-s con- 
cerned but would restore confidence and good- 
will towards the British Government m the 
minds of*our Mahomedan fellow subjects. The 
present Indian unrest is very largely due to the 
chagrin of the followers of Islam at the 
disintegration of the Turkish Empire that 
'followed the groat European War. Buf Egypt 
is now on a fair way to regain her independ- 
ence. There is also every prospect of the 
British GoWrnment arriving at a perfectly 
satisfactory settlement with regard to the 
Turkish treaty. In that event, we anticipate, 
that the present unrest amongst our Maho- 
medan fellow subjects will cease. They do not 
seem to very keen about the sicaraj movement 
in India. They are still too niuch engrosi^ 
in their own communal integrity to look with 
eooanimitv on any democratic form of Govern- 
ment wh’ch would level down all distinctions 
hn-sed on cliSB, communal or sectn’-Gn basis. 
Before we can establish a thoroughly demo- 
cratic form of govemnient, we must ircilcite 
the democratic spirit amongst the different 
sections of fbe oommunitv. far ns our 
Moslem brethren are concerned they are 


thoroughly democratic in their spirit so far as 
their own oommhnity is concerned. But they 
have yet to acquire the same spirit outside their 
communal life. Wo are far from saying that 
the. liindus are quite free from such a spirit. 
But it must be said on their behalf that al- 
though more exclusive in their social and reli- 
gious Hie, they have through superior edu^ 
tion acquired more liberal views with regard'to 
civic life and so are le.ss influetfeed by communal 
interests in their political ideals and aspira- 
tions. The root cause of the present Maho- 
medan unrest is more rel-^ious than political. 
When the former is allriycd, as we expect it 
will be by British deplomacy at no dis- 
tant date, our Mahomedivn brethren in India 
will be less keen about securing self- 
government or swaraj. In such circumstances 
a great deal of educational work amohgst the 
people, both political and general must precede 
before we can establish self-government in i& 
traest sense in this country. The forces of 
disorder wotild only retard our progress. 


We do not understand what advantage is 
to be gained by letting loose the foiees of dis- 
order amongst us. Swaraf or full self-govern- 
ment cannot, surely, be obtained by promoting 
ill-will or feelings of enmity ’between the 
different sections of the community in India. 
Any form of national Government must be 
bao^ on national good-will. The Indian 
nationality does not comprise people of any 
particular relig-on, sect, creed or coterie but to 
be w’ortliy of its name, it? must comprise all 
and all of tliem must regard India as their 
common motherland and must be prepared ‘to 
sink their differences for her common w^. 
Difference of views amongst different cIsps-’s 
of people is hound to exist in a progress've 
community. The higher thev are in the ' 
scale of civilijsatioif. they settle these differ- 
ences by appeal to reason, and the lower they 
are, they resort to arqumenfnyi aj 
Even ciyil’zed people may st times be unressen. 
able and then force may have to be resoried to 
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for vindication of one’s right and liberties. 
Evep when nations fall out and decide to settle 
their diferences by resort to force they weigh 
their relative strength very carefully before- 
hand, also the pros and cons of such methods 
of settlement and would npt have recourse to 
force except when they have exhausted all other 
methods of amicable seltlemcni. After the 
bitter' lessons of (he last war, all the great 
powers are busy devising means for the main- 
.tenance of peace without resort to arms. 

- ^ « 

We are sorry that the present national 
movement is drifting towards the ronsjng of 
passions and prejudices of the people against 
those who liappen to differ from them as also 
against the constituted authority. Tlieir atten- 
tion has been diverted altogetli(‘r from the re- 
. formed constitution. We never come across 
any criticism of its defects and short-comings as 
miiy have been disclosed in its practical work- 
ing. Those wlio have' studied the reformed 
constitution are well aware that it has con- 
I'erred very large ndwers on the representatives 
of the people. They have fiirnislied a plat- 
form for fighting Ihi^V'OP^^ s battle in a peace- 
ful manner. If control can be secured over the 
reserved sul)je(*t, it is bound to lead on to the 
nttainmenl of swaraj, .Tl is a law of nature 
that forces follow llie path of lea^t njsist- 
Riice. This is equally true of liuman aolio/vs. 
JNo sensible man will prefer a perilous 
path which is beset with pit-falls at every st(‘p 

one attended with less risk. Then* are (wo 
paths by which swaroj may l>e attained. 
Kither by steady progress along constitu- 
tional lilies or bv resorl to revolutionary 
methods. The latter is the more risky, un- 
<'crtain and leads on to a chaotic end. Every 
Government jvorthv of . its name is for this reason 
alone, if for no oilier, bound to coml>at every 
revolutionarv movement. Tt is a fundamental 
prhiciple of constitutional law that all mani- 
'festntions of physical foive against the State 
.must be repelled by force. '\\"e believe that 
.the progress of India will b(* indefinitely post- 
poned by calling into being forces of destruc- 
tion. A nation can only be great by bringing 
into play its forces of construction. It is not 
by rousing blind passions and prejudices but 
iby.^^jpealing to the eternal moral law^s and by 
industry, bard work, devotion, and 
knowledge that ^^'e can w’ork out our salvation. 

;^he Anglo^Afjgan treaty. 

ylt is gratifying to note that 'a satisfactory 
.arijangeuient' with Afgainistah has at la^t been 


come to. It is real statemanship and sound 
foreign policy to maintain friendly relations with 
a neighbouring State and the Crbvernment of 
India k to be congratulated on this diplo- 
matic success which fittingly marks the adminis- 
tration of one who has acquired a v^orld-wide 
fame by his diplomatic services during the 
Great War. * Looking at it ft om the point of 
view of the Afgan Government the record of its 
development is unique. The installation of 
Amir Abdur Kahman by the British is not a 
matlertof ancient history and it was only in 
the reign of the late ;King Edward VII tha/t 
the Amir of Afganistan was recognised as a 
King and was designated llis Majesty. After 
the JIane Mission the ruler of Afganistan gain- 
ed in status and His Afgan Majesty has advanc- 
ed his status to that of an international 
sovereign on the present occasion. - The 
enemies of law and order perhaps built 
many a fond hope on the possible break- 
down in tlie long protracted negotiations now 
brought to a successful termination, to the 
satisfaction of botli parties primarily concerned. 
The menace to India by the contemplated estab- 
lishment of Soviet consulates in important 
places on the border line has been swept away 
by the assurances given by the Afgan Cioverii- 
mont. tn the treaty itself provision is 

made for establishment of British consulates 
in Kapidahar and, Jelalabad. It can fairly be 
expected that (he renewal of the traditional 
friendship between the two* countries will be 
conducive to the welfare of both. The 
agencie.s uliich tried to seduce Afganistan awav 
from the path it has so long followed in its 
dealings with the British Government must 
liave now relalised to their discomfiture that the^ 
shrew dy Afgan people- have intelligence enough ' 
to see through tlie game.. By the treaty just 
now concluded the British Government agrees 
that a ]\Iinisler from His Majesty the Amir of 
Afganistan shall be received at the Eoyal Court 
of London, like the envoys of all other powers 
and permits tiie establishment of an Afgan 
Jjegation in London and the Government of 
Afganistan likewise agrees to receive in Kabnl 
a IMinistBr from His Britannic Majesty, the 
Emperor 'of India and to permit the establish- 
ment of a British licgation at Kabul: 
This will now enable the Amir of Afganistan fo 
occupy the place he' desires to hold among the 
rulers of the world. ’ ^ 


Tile 'treaty farther provides Jdr the carrying 
on of trade'hetween Afganistan and India pd 
a sound basis and as regards the frontier triBfes 
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it ife* stipulated' tiiat the parties to the treaty 
will infpfm each other in future of any military 
opemtion of major importance which may ap- 
pear necessary 'for the maintenance of peace 
and order before the commencement o^ such 
operation's. The treaty is drafted throughout 
in a spirit of cordiality and solicitude for the 
welfare of botJr parties concerned. It is no 
•doubt a terniendous blow to the revolutionary 
rhovement in Central Asia and with His Ex- 
•cellency the Viceroy at tlic nelm of foreign 
affairs, we hop^ that it will mark an era of re- 
newed and ever increasing friendship between 
Afganistan and (Ireat Britain to the mutual 
.advantage of both. 

LONDON NOTES. 

(From our own Correspondent.) 

The following cases have been heard by the 
Privy Council during the past week : — 

. ’ From Madras. 

Nalam Pattabhirama Kao & Ors. 

V. 

Mandavtldi Narayanamoorth\., 

C.'A.y. 


From Central Provinces. 
Pandurano Krishnaji 

V. 

Mahkandbya TiUnVRAM & O9S. 

. Appeal allowed. 


. From Patna. ^ 

: Mdsammat Sasiman Chowdhurain & Ors. 

V. 

Shib Narayan (’howdhury. 

C. A. V. 


^ From Bengal 

K, S. Bonnerji 

V ■ 

. *Sitanath Das & Anor. 

, Appeal allowed. 

The first ease was noted last week. The 
<me. of Pandurang KrisJianji v. Markandeya 
Tuharam d: ors.y was a claim to recover pos- 
session of land. The Plaintiff was the pur- 
chaser and his claim was resisted on the 
ground, that his Vendor had no title. The 
facts are' brifeflly' as follows : — 

The members of a joint Hindu family had 
agreed that.P. should be manager of certain 
family property on the terms contained in a 
register^ deed. The deed provided that, if 
th^rc were losses on the property, and if the 


other co-sharers failed to paiy on demand their 
proportion of the losses, they should be.held 
under the deed to have lost theii* shares. 
L^ses occurred and the co-sharers K. *& V. 
failed to pay up and passed a lettei? to P. 
acknowledging th^ir inabilijiy to pay. The 
letter was not registered — K. & V. Ixiter pur- 
ported to sell their shares to the predecessor in 
title of the Plaintiff. 

The District Judge dismissed the suit, bur 
this judgment was reversed on appeal by the 
Judicial Commissioner. It was argued for the 
Appellant that V. obtained Jiis title from the 
registered deed. For the Kespondenc the 
arguments taken in the low^er Court w-ero ad- 
vanced, namely, (1) that P’s title could 
only come from the iptter, this w-as invalid as^ 
not being registered and (2) that P. having 
attested the sale deed of the Flaintiff’s pre- 
decessor was estopped from denying* the' 
latter’s title. 

The jugdment of the Board consisting of 
Lords Buckmaster k Carson, Sir J. 
Edge, & Sir Lawrence Menkins, was de- 
livered by Lord Buckmagter allowing the ap- 
peal. The Board pointed out that mere at- 
testation of a deed did not imply any know- 
ledge of its contents and could not raise an 
estoppel as suggested by the (.’ourt below. 

• 

The appeal from Patna, Sasiram CltowJhii- 
rain v. Shib Narayan Chowdhurii, raises vey\; 
much the same point over the eonsiruction of a 
will as was raised in the case of Bhaidas Shiv- 
das V. Bai Gulab d anr.. which was decided by 
the Board last w^eek. Their Lordships after 
hearing arguments have ri^served judgment. 


Judgment was fleliverecl to-da,y (November 
Ist) in the case of K. S. Bonnerji v. Sitanath 
Das d dnor. 

. In this case property ai Tallah w'a-s settled 
by Padmabati .on herself and her eldest sou 
Protap Chandra Cihosha upon trust foe certain 
religious purposes. 

Blmpendra Shri Ghosha, Protap’s son piu% 
porting to act on behalf of his father executed a 
permanent lease in favour of the Respondents.. 
Bhupen’s authority to make the lease 
called in question in the appeal and the Board 
in giving judgment for the Appellant,, who w^as 
Receiver in charge ♦of the property held that. 
Bhupen could not have had such authority., and 
that even if such ai\t.horitv. had. beet| proved it 
would have beep a delegation by I^rp<;ap of :his 
fiduciary powers which w^as not permissible. 

11 
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An application was made, to the ]3o!ajrd this 
.morning in the ca^ of : — 

Sotni •Reddi v. The King-Emperor (Madras) 
for special leave to appeal against a con- 
viction for murder. In refusinf} leave Lord 
Buckmaater said, that Crin^inal appeals to the 
Board should not' brought ou the "round 
that the evidence could bear a different coii- 
etruction to that jdacicd upon it by the Courts 
below. 

Special leave to appeal was granted by the 
Board in the ease of Ghiilani Uasul Khan v. 
The Secretarti of State for India in Council. 

The suit was for a declaration th^t the 
I’laintiff was a Rajput by caste and as such 
entitled to hold land. JiCave had been re- 
fused by the Lahore Couit on the ground that 
the suit was not of the value of Its. 10,000. 
For the Applicant it was argued that this was 
.a case in which«it was impossible to define in 
money value the character of the dispute and 
reference was made to Radhahrishna Ayyar v. 
SwaminathU Ayyar, L. E. 48 Indian Appeals 
31. 


ilotc« of €tiecs. 

CALCUnA HIGH COURT. 

Recent deoleione not yet reported 

<The important caeos to bo fully reported hereafter 

Civil Revlsional Jurisdiction. Beioro 
Newbould, J. Civil Rule No. 310 of 
1921. DURGAdATl JMNKIUI, ]).- 
fendiint, J\>titioner .r?. MAHARAJA- 
DHIRAJ Sill JUJOY (UIAND MAILV 
TAP, Pliiintifi', Opposilu I’liiiy. The 
18th NovemlxM' .1921. 

Bengal Tenancy Act {VIII of ISS5), s. m 
— District Judge, if has jurisdiction to reverse 
decision of Munsif empowered under see, 
on a point of law — Jurisdiction, 

The point for determination in this Rule 
was whether tl\e District Judge had jurisdit> 
tion under'sec, 153 of the Btuigal Tenancy Act 
to reverse the decision of the Munsif eni- 
under that section on the ground that 
an error of Iiiw* had been committed. 

HeW--That the District Judge had no such 
, jurisdiction,, and the decree of the learned Dis- 
trict Judge was sot aside** and that of the 
Munsif restored. 

Heid, /tirfher-pThat the jiowers of revision 
tinder the proviso to sec. 163 of the Bengal 


Tenancy Act are practically the same as thosd^ 
contained in sec. 115 of the Civil Brooedurei 
Code. « • 

Raranundn Bdnerfi v. Anapta, 9 C. W. N. 
192, • Sheo, .Prasad Barigsidhur v. , Chunder 
Ilaribuk, I. L. R. 41 Cal, 323 referred to. 

Dr, Jadvmth Kgnjilal with Babu Binode- 
lal Milker ji for the Petitioner. 

Babu Sarat Kmnar Mitra for the Opposite 
J'arty. 

H. C. S. Rule made ai>solute. 


Criminal Rbvisional Jurisdiction. Before 
Newbould and C. C. Ghose, JJ. Ceim. 
Rev. No. 848 op 1921. HAJARI SONAR, 
Accused, Petitioner v, THE KING-BM- 
PKRGH on the Complaint of RAM 
LAKHAN SONAR. The 8th November 
1921. 

Charge under sec, 379, Indian Penal Code 
failing f accused convcled under sec, 457— 
Ame^mcnt of charge if necessary. 

The accused Petitioner was tried on a 
charge of breaking open the khirki door of the 
complainant to commit theft of properly when 
he was caught, red-handed. The trying 
mag’strate and the Appellate Court both held 
that the prosecution had failed to establish 
that theft was the objtKJt with which the ac- 
cused entered into complainant’s hoiisfe. They 
both held that he came to complainant’s house 
to carry on an intrigue with his wife and con- 
victed him under sec. 456, I. P. C. 

Hcld-i-That wdien a charge had been de- 
finitely framed in which theft was alleged the 
iiccused could not be convicted of house tres- 
pass with some other object without an 
amendment of the original charge unless the 
Court w^as satisfied that he had not been 
prejudiced in his defence bv the omission , to 
amend the charge 16 C. W. N. 606 and 41 
Cal. 743 followed. There is no finding by the 
Courts below on this point. 

Babu Narendra Kumar Bose for the Peti- 
tioner! 

S. C. G. Ruk made absolute. 
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relate to an alluvial formation which appeared 
in the River Gtodavari. A portion of the land 
formed in this manner was claimed by the 
Government, the Rajah refuged to admit the 
claip, and Government thereuwn imposed a 
penal assessment on the property and the 
Rajah brought his suit asking for a declaration 
of his title to the alluvial land. Both the 
Madras Courts had fonnd^ in favour of the 
Rlaintiffl oni the ground that the land in suit \sas 
an accretion to the Plaintiff’s pre-existing lands. 

For the Govormncnt it was argued inter alia 
that the formation of the land was not 
“griOdnaJ, slow, and imperceptible,” so as to 
br,ing it imder the English law of accretion, 
and that the lower Couris were not juslilied 
in adopting American principles iis the, basis 
of thejr decision. 


The case of VenhaUi linw v. Tuljaram Row 
(b others^ raises a question of Hindu law relat- 
ing to the rights of after-born sons of a Hindu 
governed by tlie Mitakshara law. Venkata 
Itow, the grand-father of the present Appellant 
and his four sons formed a joint H<ndii family. 
Venkata Row died in 1871 and liis sons vsiir- 
vived him. In 18^1 there was a dissolution of 
the joint family, and a division of part of Ihe 
joint estate leaving ihe bulk of it undivided 
and in the hands of Tuljaram Row wdio was 
the Manager of the family. In 1897 under a. 
decree ^ for partition of the family property 
Tuljaram was liable to his brotlier Rajarum 
‘Row and the son of tlie latter [viz,, the Plain- 
tiff-Appellant Venkata Row alias Oauesha 
Row) in a sum of Rs. 86,000 and cross-appeals 
were pending against that decree. Rajaram, 
who was the guardian ad litem of liis son, en- 
tered^ without ihe leave of the Court, into an 
arrangement of compromise in pursuance of 
which ho entered ‘'up satisfaction of the said 
amount due from Tuljaram and the latter 
withdrew liis api^eal. The son Venkata when 
he came of ago repudiated the compromise and 
instituted the present suit against his uncle 
Tuljaram joining Rajaram as a Defendant. 
He stated the relevant facts in his plaint and 
prayed for a decree for the said sum of 
E^s. 86,000 and interest. 

In 1913 the Judicial Committee held that 
' the aid compromise was not binding on Ven- 
kata and remitted the suit to the ifadras High 
Court for the disposal of other questions arising 
between the parties. That judgment is re- 
ported in L. R. 40 I. A. 132. 

When the suifeame on remand to the High 


Court, two after*born sons of Rajaram, aged 
6 aud 3 years respectively, were added, repre- 
sented by their father as guardian ad Mtem^ 
and put forward their rights as co-parceners in 
the fund in dispute. 

The judgment of the* Board composed of 
Lords Buckmaster, Carson, Sir John Edge, 
Sir Jenkins and Mr. Ameer Ali 

was delivered by Lord Buckmaster ai the con- 
clusion of the arguments. They held that the 
compromise ^ was not binding on any^ of 
the parties but had failed altogether, 
that Tuljaram could go on with liis appeal, and 
the cross-appeals might be prosecuted. It had 
been tirgiied for Tuljaram that although the 
Privy (jounc/il had held the compromise as not' 
binding on tho infant Venkata, yet that Raja- 
ram had bound himself and the after-born 
children by it. 

London, G*. D. M. 

9-11-21. 


EIGHT TO PETITION. 

The resolution moved in the Council of 
State by Sir M. B. Dadabhoy of the Central 
TVovinces on the 15th September last to the 
effect ” that this Council be authorised, if 
necessary, by statute to receive from tho 
ptiblic, {>etitions on all matters relating lo 
public WTong, grievance or disability or to any 
act or acts of public servants or to public 
policy, to investigate that complaint and make 
a report to this Council and that a Committ3e 
be constituted on public petitions with powei* 
to examine witnesses and record evidence,” 
raises a question of considerable constitutional 
importance. In resisting it, Mr. Craik put 
the Government case fairly and squarely but 
stated that they were prepared to refer the 
question to a small committee of experts. 
Sir B. C. Miller’s opposition went upon his- 
torical " grounds only, and not upon legal 
grounds nor upon grounds of practical politics 
though we had a right to know the views of 
perhaps the ablest lawyer in the Council on 
this supremely important question. Such 
being the case, it is necessary that, the ques- 
tion should be considered in the bght of con- 
stitutional law and procedure which it was the 
object of the resolution to establish: 

Sir Maneckjee’s resolution meant to intro- 
duce an almost effete and obsolete principle of 
English Constitutional law into Indian parlia- 
mentai 7 procedure that is in the making. He, 
however, erred upon the vital point in that he 
moved for ” this Council,” namely, the Coun- 
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cil of State to be invested with the authority. 
If it is our intention to follow closely upon the 
heels of English (institutional principles the 
error appears to reside in the tact that the 
Council of State, winch admittedly is no more 
than a revising Chamber, like* tlie House of 
Lords, should be invested with an authority 
which legitimately belongs to the popiilur 
House, and which the Peer’s Chamber at no 
jieriod of its long history possessed oven in a 
shadowy form, to .the exclusion of the Ijowor 
Chamber. Sir Maneckjee’s resolution suffered 
from this fundamental defect. . But a still 
greater blunder appears to lie on the face of 
the resdlution which pur|X)rted to recognise 
-the right to petition without recogiiisiug the 
right of assembly. These two me iuseparabk' 
under the English law, the. basic principles of 
which do not permit any abridgment of the 
right of the peoj)le ])eaceably to usstunblo ami 
to petition the (lovernment for a redress oi 
grievances. Two rights are protected by this 
provision : the right of the people to assemble 
themselves together, and the right of petition. 

When the term the people is inade use of in 
constitutional law or discussions, it is often the 
case that those only aro intended who have a 
•sliaro in the Government through being clotlied 
with popular elective franchise. Thus, the 
people elect delegates to a constitutional con- 
vention, and determine by their votes wdiether 
the completed work of the convention sliall or 
^hall not bo adopted; the people choose the 
A)fficer8 under the constitution ti.nd so on. For 
•These and similar purposes the electors, 
though constituting but a small minority of the 
whole bpdy of the community, .nevertheless act 
for all, and as being for the time clie represen- 
tatives of sovereignty, they are considered and 
s)X)ken of as the sovereign people. But in all 
the enumerations and guarantees of rights the 
whole people are intended, because tlie rights 
of all are eaual, and are meant to be equally 
])rotected. In this case therefore, the right 
to assemble is preserved to all the people. 

The right of assembly, however, always 
w^as, and still is, subject to reasonable regula- 
tion bv law. Parliament has sometimes been 
compelled to interpose strict regulatons, when 
a greet and tumultuous body of pec^e threaten- 
ed to appear at its doors to present a demand for 
a change in the law. 

The right of petition though Inseparable 
from, is not oo-extensive with the right to 
assemble ; for in its nature it can have no place 
in merely social affairs, though it has a limited 


range in religious and industrial organisations. 
Petition is for the redress or p*’cvoution of 
grievances, and is addressed to some person or 
body having, in respect of the matter in hand, 
superior authority. It is a generic term, how- 
ever, and applies to all recommendations to 
office or public i^ositiori or privilege, as well 
as to reiuonstranccs against them, and to ap- 
peals of every soil, and f<M‘ every purfiose, 
made to the judgment, discretion, or favour of 
the person or body having authority in the 
premises. 

A |>etiti()u is, nevtn-theless, nu'iely a privi- 
leged puhlicatiori, and the right to be heard hy 
mearis of il may be so abused as to take ftway 
the privilt‘gt\ One must not resort to it for 
the ))*irpose of visiting his uialice upon others, 
through lh(' piihlication of fals(‘, cliarges; but 
wiicn the (jccasion is jjroper for petition, gootl 
motives in presenting it Will be luesumed, 
and the fact that il c'onlains false and injurious 
aspersions of character will not n)alm out a 
right of action, hut malice m tlie Petitioner 
must be establislieii also. The yictition must 
be for vsoniething within the authority of the 
person or body a(UTress(‘(l to grant , or must iu 
g(xxl faith he supposed to be; and when it is, 
it will bo protected while cinailating for signa- 
tures as well as after it ha-s been presented. 
But if a false charge is merely put in the form 
of a jietition, witlioiiL the intent to present il, 
it is not witljin the privilege. 

8o much !d)oiil tl^e principle o'' the right of 
petition but tlie right of the Commons to re- 
ceive petitions is as old as Edward 11. “ Thc- 

(U)inmous first of all demand to bo informed of 
the j^etitiofis that flowed in from tlie most 
various sources ” writes Pi’ofessor Grieist. 
And again “ a-s t?aily as 3 Edward 11. we meet 
with ‘ receivers of petitions ’ also In the ('em- 
inons. After the manner of the Magnum 
Concilium, in P2 Edward TIT, there was also 
conceded them a share in the .ip|X>inlment of 
the reiKirters, althougli they have no right of 
decision and no part ici]iation in the resolu- 
tions of the Great Council. Their altcrcMl posi- 
tion became also gradually apparent in the 
phraseology of the time.’’ For we sec that 
under Richard TI, the humbles pauvres com^ 
muncs were called the right wise, ** right 
honounible, worthy and discreet Commons *’ 
and the Petitioners came to address their re- 
quests to “ the Right Honourable the House 
of Commons ” itself. But it* is not really till 
the succeeding reign of Henry IV, ihat we 
have the custom of presenting petitions to the 
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Commons House direct, firmly established, 
even though they are directed sometimes to the 
King, sometimes to the King in Council, 
sometimes to the King, Lords and Commons, it 
limes to the J.ords and Commons but more 
often toddle (■omiiioris alone with the request 
“ to use their good offices witti ine King and 
Council/’ Prof. (Irieisl elsewhere, in discussing 
the right of the .Common Si to receive and en- 
tertain jHititions dir(‘cl, observes that “the 
answer to the complaints was ‘General ly made 
known at the close of the proccexlings, that is, 
after the votes of money supplies.” To those 
who arc acquainted with British constitu- 
tional pjhiciples and practice, it is a ooncln- 
sive evidence of the fact that the right to en- 
tertain petitions belongs exclusively *10 the 
(’ommons. 

A. K. Ghose, 

• Bar, ('alcuila. 

(To be conTiHued,) 


|iebtcl]D. 

Kamoos Aov(K!m:s and tuliir SpKKctiKs. 
Ilfl B, IP. lu'llff,^ Mcfif^rs. Sivcrt and Man- 
lerll^ Ld, London. 

^I’he Bar in , England has idayed no small 
pari iii building up (he noble edifice of ]K‘rsoual 
liberty and • eonstiiutional freedoni whieii lia.s 
been the model of the civilized world. The 
eonstitrttional battles at which the Bar scoi**il 
such singular victories all raged round the law 
V’curls r.iuee ibe peaeefid revolution of IfiSS, 
.11 was only in lODo that persons .iceused of hidi 
treason were lirst allowed to be dehoided 'nv 
eoiinsel. it at treason or -bite (rials, I be 

altitude of evmi eniirumi eoimsel was then 
a|)ologelie, necessarily (o die projiuliec of the 
accused. It SMis ajmosi a ei'iiturv afteruaidN 
on the eve of the American war of Independ- 
ence and the Frencli Revolution that ilu* 
stiuggle for Vonstilulioiial lilx’rty in England 
also began. Duiang the reign of terror in France 
the (lovernment in Kngland tli rough panic 
decided to prosecute sonic of liie English 
sympathisers of the Eroncli Bovolution. ^lauy 
eminent persons known as “ Friends of tla* 
IVople uere airesleil. (’hargos of Ingh 
^*'eason br<iugiii against 'riiomas Hardv, 

Horne Took and ten other peisons. The 
\ttorncy -Genera I, Sir John Scott (afterwards 
Lord Kidon) in an address for nine hours de- 
Diiled nmcli that told most scrioiislv against 
Tboimis Hardv, Thomas* Erskine, who bus 
been rightly called tlie Demosthenes of the Eng- 


lish Bar, defended the prisoners. “ Himself of 
noble extraction-— son of the tenth Earl of 
Buchan — his early years had been spent as an 
officer in the Navy and afterw-ards m the Army 
as a preliminary to assuming the forensic toga. ' 
His speech in^defenceof Hardy, as is tlie case 
wdth the most effective orators, combined the. 
hard Jogic of facts with close reasoning^ and force, 
and elegance of language seldom surpassed in 
the annals fii advocacy. He convinced the 
Court and the jury that the opinions of the 
accused, however objectionable they might be 
regarded by the authorities, were all directed 
towards bringing about reforms in the constitu- 
tion and not revolution. Hardy was acquitted 
amidst trans])orts of tumultuous joy. His coun- 
sel became the idol of ])eople. But Erskine was 
no demagogue. After this historic victory within 
the ])recincts of the law Coui'ts, he felt that its 
glory would be gone if it was followed by any 
public disorder outside. He came out of Couri 
alid. in an impassioned address to the sectli'ing 
imiltiiiule w'lio had beseiged the Courts, 
reminded them that the law's of England were, 
after all, the best guardians of public liberty 
and that any outrage or unseemly demonstra- 
tion on the occasion could only terminate in 
throwing discredit on a righteous cause. The 
apprecialive (‘row'd soon melted avMiy and Old 
liailey, wdiere the trial laid taken place, soon be- 
came. deserted. This short acTOunt of the 
memorable trial we liave eulled from ihr pagt'.^ 
of this very interesting and instruetive little 
book. The brngrapliical sketches of (lie 
.'Stalwarts of the English Bar as also the e.\- 
irads from their s[)eoches given in this volume 
ar(‘ vAw pleasant reading. Lord 'iMiivlow, the 
Great Chancellor, of \vhoin Fox said “ no one 
ever was as wise as Tliurlow looked.” w'ho used 
to l;n)wl)(‘a1 tlie Tjords and Bishops, was 
(he most potent force in the council of Genrye 
III. eventuallv this Goliath of the Bar 

met his Haaid in youlliful Pitt, tlie “heaven 
horn ” Afinister, is dejiicted in ils true light 
boili in the pictorial and biographical sketch 
given ill this volume. How the passion for 
distribiiting patronage by the talented Lord 
Westlnirv amongst his owmi favourites coritri- 
luiled to ultinuile downfall is not without 
its iiiora* even to-dav. The remarkable 
career of J)an.ipl O’Connel, the Tribune- of the 
Trislii people, both at the Bar and in public- 
life, is very synqiatlietically reviewed, 'fhe 
bocjk isi of fascinating interest and both the bnsv 
practitioner and the student will filid in its 
pages enjoyment and inspiration. . 
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Lord Sinha's retirement. 

It is very unfortunalo that Jjord Sinha had 
to reth'e from the Governorship of Beliar and 
Orissa owing io a break-down in his heallh 
brought about by the strains of his olhce. 
Amongst Indians as also amongst the members 
of the legal profession in this cdunlry he was 
•the first to be appointed to such a iiigh oftico 
under the British rule. Even in the Bomi- 
nions aaid the self-governing Colonies it is con- 
trary to practice to apiwiilt any native of such 
Colonies to provincial (iovcrnor8hii)B. .But 
during the better ])art ol the ^logul rule all 
high offices, be it civil or military, were o|)en 
to Hindus and ^lahonicdans alike. So Lord 
Sinha’s appointment was quite in^ accordance 
with pre-British precedents. Lord Sinha’i: 
career has l^een conspicuous for his being 
singled, out as the first recipient of ev(*ry high 
office that has for the first time been thrown 
open to an Indian. Lord Sinha had a very 
successful career at the Bar. He has excellent 
qualities both of the heart and mind and has 
always been a thorough gentleman.* But he 
has seldom taken any active interest in poli- 
tics and a political career was praidically 
thrust upon him by Government. So in every 
high office he has filled, he has felt somewhat 
out of his element. He has not been wanting 
in tact and judgment hul' the constant strain 
and tension of the head of a provincial execu- 
tive especially' in the jiresent troublesome 
times brought on nerveres iirostration. He 
is not unique in this nwpect. President Wil- 
^n, a great scholar and a life-long politician 
also broke down from tl# strains of after-war 
peace negotiations in his attempt to reconcile 
the views of the European Allies with those of 
his own (louijtry-men. We hope Lord Sinha will 


soon be restored to heallh and we wish him' 
a long and a happy life. 

• 

Political trial and trials in Camera. 

We have never been in love with le- 
pressive laws. Wo have always expressed the 
view that putting such laws into operation 
precipitates the mischief .which they are in- 
tended to suppress. So long as force is not 
used, it is always wise to allow the people to 
give free vent to their opinions and feelings. 
W’^c consider it very unfortiuiate that arrests 
should have been made on such a largo scale 
amongst men who had been going about wear- 
ing or selling homespud elotlr, even if Some 
amongst them asked peoj)le to close their shops 
on the next Cbristmas Evt'. Jf these people 
had been left alone and the Government had 
confined its activities to taking only precau- 
tionary JiieasiircK, no slio))keeper with the 
prospe(!l of making a brisk business on that 
(lay would have taken serious notice of any suth 
recpiest. Bui the arrests have had the. very con- 
trary effect. T'’roin the newspaper rejxirts we 
gather that these men have not only not used 
any violence. ItuI have not even suggested by 
words or condnet, any use of force. .Many of 
them arc not members of any organisation 
which have been proclaiifted under Bart II of 
11)0 Crimiiv)! Law Amendment Act. We and 
the ))nblic are absolutely in the dark on what 
ovidene?, under what procedure and provisions 
of the law, I lie peiwins arrested are being con- 
victed and sentenced to long terms of imprison- 
ment. 

We do not underslahd why the trial of 
these men are being held in camera and in 
jails. It is reported to us that even lawyers 
interested m the trial of such prisoners are 
unable to get any information about the place 
and time of their trial. May we ask if this is 
how the (jolice, the magisfraev and the local 
Government are displaying their regard for 
the often repeated announcement cf the 
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Viceroy that justice shall be the watch-word 
of his policy in India? We fail to understand 
also why the trial of Mr. J. L. Bauerjee for sedi- 
tion in the Court of the Chief Presidency 
Magistrate of Calcutta was held in camera. 
The Court was not invested by crowds, there 
was no disturbance or demonstration during 
the trial and we can find no justification 
for holding the trjal in camera. It is of the 
greatest importance that state trials should not 
be held in camera and Star (Chamber pro- 
cedure followed in the trial of political prisoners 
in India so late in tlie day. The Government 
of this country ai e surely aware that only cases 
of incest are heard in camera in England. 
The Presidency Rfagistrate will do well to look 
up the dictum of Ijord Shaw with regard to 
trials in camera and hold trials before 
the public gaze and in* broad day-light. We 
earnestly invite the attention of the Govern- 
ment and the High Court to this question of 
supreme constitutional importance. 

Free State of Ireland. 

We are glad to note that the Irish qiieslion 
has after all been settled to the mutual satis- 
faction of the Sinn Pein ])arty and the Britisli 
Government. Ireland' is hejiceforth to bo 
known as the Irish Free State and is to liavo 
the constitutional status oC a Dominion. Ire- 
land is to have hcv own Parliament \vith full 
powers of making laws for the peac*e, order and 
good government of Ireland. Tlie fwsition of 
tlie Irish Free State in relation to the Imperial 
Parliament is to l>e similar to tliat of the Donh- 
nion of Canada and the representative of the 
British Crown in Ireland is to he appointed in 
the same manner as the Ciovornor-General of 
Canada. The members of ihe Irish Parlia- 
ment are to take^ oath of true faith viml 
allegiance to the constitution of the Iri.sh Free 
State and solemnly swear to he faithful to 
H. M. King George Y, His Heirs and Suc- 
cessors and acknowledge the common citizen- 
ship of Ireland with Groat Britain in the 
British Commonwealtli of Nations. The 
Ulster Parliament is to be given a month’s 
time after the ratification of the above terms 
to decide whetbei* she desires to be excluded. 
If she does, the constitution and powers of the 
Ulster Parliament is to continue as at present 
and then the frontiers of North and South 
Ireland are to be demarcated by a snecial 
commission. It is, however, hoped that the 
North and South will both be included in tlie 
new Irish Free Sfate. Then it will be seen 


that Ireland after fighting fbr freedom for 
centuries has accepted the Dominiqn status 
within the British Commonwealth. It has 
secured for Ireland perfect freedom with re- 
gard to her own affairs, and has given Jier the 
security of being a member of a Federated 
British Empire. This leads us to a hope that 
fndia may at no very distant date secure a 
siuiilar status by quiie constitutional means. 

RIGHT TO PETITION. 

(Go7]tinucd fro^n p. xvi.) 

On the same principle the Canadian House 
of ComiPons has adopted the right to enter- 
tain petitions to the exclusion of the Senate, 
(’ommons Standing Order 19 under the 
British North America Act 1867, lays down 
the routine of business (in the Commons) to 
be (1) Presenting petitions, (2) Reading and 
receiving petitions, (3} Presenting reports by 
Standing and Select Committees and (4^ 
Motions. After the routine business '.‘omo 
(jiiestions, notices of Motions, Private Bills, 
Government Orders, and Public Bills but ihe^ 
order in which these matters are taken varies.’ 

Ill the beginning of the last century all peti- 
(i('*ns liad to be re{?(l to the House by the 
members presenting them, giving rise often to 
lengthy and sometimes to endless discussions. 
The result was a Inige waste of tinio i.nd the 
fear of frequent arrivals at Westministei; of 
large bodies of Petitioners. The inconve- 
nience to iiip progress of ])ubHc business felt 
was great. Tliesc huge gatherings sometimes 
led to riots. The entrance of the House of 
CommdPa was (Xiinpletelv blocked bv a great 
crowd of women in 1611. Immortalised i;y 
Butler in his “ Hudibras 

“ The oyster women locked their fish up 
“ And trudged nwav to erv ‘ No Bishop ’ !”. 
they were led by a certain ^frs. Anne 8tagg, 
a gentlewoman and Brewer’s wife, and their 
object was to present a petition directed against 
the Popish bishops. Thev were spoken fair qind 
sent away by the Sergeant of the Parliamen- 
tary Guard. Two years later a large crowd 
of “mean women” wearing white ribbons in 
their hats invaded \Yestminister with another 
netition, erving onf “Peace! Peace! Give us 
those traitors that are against peace that we 
may tear them to nieces ! Give us the dog 
Pvm!” The conduct of these women 
became so violent that' to maintain peace the 
king’s infantry had to be called out and order 
to fire on the mob had eventually to be given 
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ia justification of* which a contemporary bis- 
J:orian states that *'when the gentle sex can 
5b flagrantly renounce their character, and 
make such formidable attacks on the men, 
they certainly forfeit the polite treatment due 
to them as women.” Evidently the “gentle 
sex” forgot themselves but their forgetfulness 
cost them^ several lives. In still more rt'cent 
times female deputations in favour of Women’s 
Suffrage, accompanied by a mob of inquisitive 
sight-seers and a section of the criminal classes, 
had beseiged the Palace of Westminister in a 
vain attempt to gain admittance to the 
House of jCommons. Half a century ago a 
mob of match makers marched to Westminis- 
ter to protest against a tax on matches but 
were dispersed by the Police — rather a gloomy 
outlook for Mr. Hailey when he was holding 
forth his Budget at Delhi last March. But all 
these inspile of the One ]\Iile Act of (.Ttorge 
III under the pi’o visions of which no assembly 
of Petitioners or public meeting can bo per- 
mitte<l within a mile of the Palace of West- 
minister. 

Let us examine for a moment how petitions 
are dealt with by the House of Commons it- 
self. They are dealt with in a summary 
manner whicli does not admit of any time being 
wasted. The House of Commons allows no 
debate to be raised on the subject of petitions 
and the mode of their presentation which is 
nothing but rigorously formal has given place 
to a more satisfactory, if sopiewhat perruncs 
tory. procedure in dealing with them. This 
is best recorded by Harrv (iraham, a most 
popular exjjoneni of Parliament at york. 
“Behind# the Speaker’s Chair,” writes the 
historian, ” hangs a large bag. In this a ])eti- 
tion may Ve placed, at anv time during i 
sitting, by the member in charge of it. 
Thence it is sent to the Committee on public 
Petitions, and presumably never heard of 
again. Petitions sometime contain so many 
signatures, and are consequently so bulkv, 
that no eartblv bag could possibly contain 
them. In 1890, for instance, a petition eight 
miles in length, in favour of Local Taxation 
Bill, w’as piesented to Parliament, and in 
1908 another, almost as voruminoiis, provided 
a material protest against the Licensing Bill. 
Petition of such pro|>erties are carried into 
the .House on the shoulders of stout officials, 
. and, after reposing for a brief space upon the 
floor, are presently borne away to be no more 
seen or remeihbered.** 

Such are the privileges of the House of 


Commons under tue English constitution as 
well as under a constitution modelled upon 
that of England. Must the popular chamber 
(by that I n^ean the popular chamber in jhe 
malcingj in India give up a valued right, if it 
is to be had recourse to at all, in favour of ihe 
Council of State, which is admittedly a revis- 
ing Chamber and b;^^ virtue of its compositioiv 
is likely in times to come lo*shape its policy 
not always in symjtathy with the more popular 
and democratic Jiiiib of the legislature. 

But after all we in India seem to have a 
sneaking affection for tilings which are ho|xi- 
lessly out of date i« England. There are con- 
stitutional difficulties in the wav of either IIoiHe 
of Legislature entertaining petitions without 
full responsible (rovernment to .vhich Mr. 
Craik in his sfieech in opposition ro Sir M. 
Dadabhoy’s motion alluded^ Even if we 
brushed all that aside for the moment the fact 
remains that in these days of easily arcessihlc 
Courts of Justice, a free press and a free plat- 
form and activities of news-vendors and cor- 
respondents, the need of petitions is not nearly 
as great as when the voice of the yieople ob- 
tain(*d but an inadecjuate * liearing. News- 
papers arc ne ver known to, be reluctant to lend 
their columns to the ventilation of grievances, 
personal, nrinmunal or national, sometimes 
real, at others imaginary, and politicians are 
only too eager to make capital of any indivi- 
dual injustice, oppression and even dis- 
courtsey. 

'A. K. Ghose, 
Bar-atAau\ 

(Concluded.) 

t 

IRctoteto. . 

JjMADixfr (Usns ON 'iirr: Co.mmon Law. 
Witli Notes, explanatory and conncclive. By 
the Me Ernest CocMc and W. Nernbhard 
llibbert, Lfj.D. (Land,), London: Sweet and 
Maxwell, IaL, 3 Chancery Lane W. C. 2. 
1921. 

Tliis is very welcome addition to the 
Students’ Tjibrarv, and wilf be greatly ap]jre- 
ciated also Lv the practitioner, because whilst 
on the one hand it is not too voluminous for 
the former, it is, on the other, not too 
brief for use as a book of reference for pur- 
|>oses of practice, at the same time that in the. 
interest of both it more than makes good the 
claim of the compiler*that it presents a syste- 
matic view of the whole subject. It naturally 
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covers a fairly wide field. The cases and the 
connecting and explanatory notes are clasbiiiod 
under tliree heads (U Law of things, illj Law 
of ^Persons and (111) Conflict of Laws. The 
first is tlividcd into three sections, viz., 
(Joiitracts, Torts and Damages in Contracts and 
Torts, d’iie part dealing with the Law of Per- 
sons treats of from the Sovereign donii to 
Trade Unions. *Tho selection of the leading 
cases and the extracts from the judgments 
therein appear on the Avhole to be made wit'i 
excellent judgment, and the connecting ind 
explanatory Jiotes show careful study and are, 
what they should be, instructive. It would 
be ol).viou"ly unfair to criticise tlie selection 
and the notes because they are not at all 
points what tlie critic if he liad been the 
author would have liked to ('jnl)ody in the 
hook. For ourselves, wc would have liked 
to see one o! two recent' cases in which Sallo 
Mayor v. DrBarros, L. H. 3 V. J^. 1 lias heen 
considered and to a considerable extent modi- 
fied and these cases should at any rate have 
been dealt with in the note.s. We would also 
perhaps have liked to put in one or two v- 
cent cases on fnistvation of coutr.icls. But 
W’o feel that it would be liyjjercritical to lay 
emphasis on these differences in i>oints of 
view rather than defects in execution and 
we gladly express our appreciation of the 
Ihoussnd pages of really solid readable matter 
which has been presented for Die benefil of 
' ])oih students and ])raetitioncrs. In the pre- 
face Dr. Hibbcrt expresses liis indebtodncs.s 
for a coTisiderable amount of material and 
method to (he la(e 'Mr. Cockle whose death he 
rightly laments as a very special loss to tlie 
literary branch of Ihe la^y.. whilst he takes full 
responsibility for the classification of rho 
topics, the note'.-! to the cases and all cases 
from 1908 onward. Very u'isely he tias not left 
doctrines of erjuitv altogether out of considera- 
tion whore they have inateriallv modified the 
rules of common law. We think, we ran 
safely assure him that liis expectation that the 
present work will achieve a success eoual lo 
Mr. Tockle’s “ Ticading Cases on Evidence” 
will not 1)0 disappointed. 


Thi\l of C\sks. By F, B. Taylor: Thir>I 
Kdition;^ hy P. ('\ Sarh:r. Catholir Orphan 
Press. Rs. 4 annas 8. 

The new edition of this useful book is very 
welcome as there is clehrlv room for a work- 
man-like guide to the. Civil and Criminal Conrt- 


wovk of lawyers and judges.^ Junior lawyers, 
after they have been through a course of the 
theories of law*, often feel the need of a book 
giving the chief points of practice and proce- 
dure from practical point of view; and 
ilagistrates, who, in India,, very often come 
to their duties without previous training in 
judicial work, feel seriously handicapped by 
their ignorance of the regular methods of pro- 
cedure. The little book under review \vull be of 
immense help to both these classes of persons. 
It is a clearly-composed summary from which 
a. man of affairs could get a fair knowledge of 
the* fundamentals of Court procedure. Two 
new^ chapters on Criminal Courts have been 
added in this edition which enhance the use- 
fulness of the book. 


Ghosh’s Lawyer’s Diary for 1922. Com- 
pilcd by J. A/. Ghosh and published by’ Messrs. 
M. C. Sarkar and sons. Price Re. 1 as. 4. 

Ghosh’s ])iaries hardly need any introduc- 
tion. They are too well-known to the public. 
These diaries are published in different, 
varieties. The one that we have before 
us is generally intended for the legal pro- 
fession and We hswe not the slightest doubt 
that they will be accorded the same treatmom; 
this year as in previous years: As usual Mr. 
Ghosh has spared no pains to make the Diary 
acceptable to his customers. There is a de- 
cided imjirovement this year in the paper use.i 
and a \’ery large amount of valuable informa- 
tion legal and otherwise has been given, .:o 
as to make (lie diary well worth the price. 


The Decextaij Digest of Indian Decisions,. 
1011-1920. By R. Narayanaswami lyer^ B. 
.1. B.. L. Vakii High Court. Published by The/ 
Madras Law Journal Office ^ Mylapore^ Madras. 
Volume IIL 

We liad occasion to review the first two 
volumes of this very useful digest and we have 
no hesitation in saying (hat the same standard 
of efliciency has been fully maintained in the 
present volume which reaches up to “ Light 
and Air,” We exjiect the early publication of 
The other volumes. 
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Proclamation under the Criminal Law 

Amendment Act and trials thereunder. 

We are glad to be able to aiiiiouDcc that in 
[Rirauance ol‘ our representation tJie (lovern- 
raent has given directions that the trials of the 
\K)lunteers and others charged* with sedition 
• and other political offences held in the lh*csi- 
dency Magistrate’s Court will be in open 
Court and not in camera. The iiieinberH of 
the Bar and the public fnay attend the trials 
up to the limit of the capacity of the (!ourt. 
Since last Thursday the principle that all 
trials political oi* otherwise should he held 
before tlie eyes of the public is being observed 
in the J’olice ('Ourt. \Vv congratulate the 
Govermnont for directing the alteniion of the 
Ih'osidency Magislrale to this matter and also 
the members of the general public wliOse con- 
duct in and about the Courts during these 
trials has been exemplary. 

We think that the (jovernment of Bengal 
have committed a grave error of judgment in 
bringing into requisition the Criminal Law 
Amendment Act, Part II, to cope with the pre- 
sent situation. Wc have always maintained 
the view that the ordinary law of this country 
clothes the executive with sufficient power to 
prevent breaches of the law or order even on 
extraordinary occasions. We shall illustrate 
that by a reference to recent events in Cal- 
cutta. In justification of the promulgation of 
the Criminal Law^ Amendment Act for pro- 
scribing volunteer associations as being of an 
unlawful nature, it has been said that the 
JKhelafat and the Congress Volunteers used 
intimidation and violence on the 17th of 
November last in order to close down shops and 
businesses, and stop all vehicular traffic, and 


that they did actual ly resort to force, coercion 
and thv(‘at on those who w^ere of a contrary 
view and W’ho'very legitiinately felt that theu* 
personal liberties W’cre most unjustifiably into'- 
J‘er$d with. On the 17th of November last if 
the rights of such people to transact business 
or go about freely in their carriages had been 
interfered with by any individual or body of 
men, it w’as quite open to the Government 
to arrest those persons who resorted to eithci* 
threat, intimidalion, violAico, coercion or 
obstruction and prosecute them and get them 
Dunished either under the Police Act or undei* 
the Indian Penal Code.^ If the Government 
had done that no* one could havt^ legitimately 
brought any (barge of •oppression and repres- 
sion against* such a course and such action 
w'ould ha\'e been a sufficient, warning against 
its repitilion on the 211h Decomluu’ next. 


But instead of taking this quitch legitimate 
course under the ordinary law' the Govern- 
ment has been so ill-advised as to take action 
under the Criminal Law Amendment Act. 
Under this Act it has jROclaiitied certain 
volunteer associations as unlawful. There- 
upon the leading members of the iion-oo-opera- 
(ion party in Bengal, evidently by way of 
protest agaijist the Government proclamation , 
have taken to enlisting volunteers, enjoining* 
upon them not to resort to violence of any 
kind. These men, as we have alreadv saicl, 
had been going about ilu*. streets of Calcutta 
offering for sale honliespiin cloth, dressed in 
similar cloth, and were requesting people auii(i 
j)eacefully jK>t to open their shops on the 24th 
of .December next wdth a view’, when H. R. H. 
the Prince of Wales arrives in Calcutta, to 
impress upon the Prince the idea that thi^ 
people of India are not satisfied with the 
bureaucratic powers of the executive in Biis 
country. We presume that no one will have 
the hardihood to s^ that by so doing they have 
infringed the spirit or even the letter of anv 
Jw, including the Criminal Law .AmendiTURjt 
'Kci . " 
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We shall take the Criminal Law Amendment all over the country. The Government has 


'Act itself. The object of the Act, as it a])- 
I>ears |rom sec, 35 (a), read with sec. 16, -s 

to empower the Governor-General in Council 
(now also the Governor in Council) to pro- 
scribe unlawful associations. An “unlawful 
association” in sec^ 15 {2) is said to mean 
“ an association wliich encouraffes or aids per- 
sons to commit acts of violencie or intimidation 
or of wdhch the members liabitually commit 
such act.” It is evident, that the volunteers 
as above described t?annot possibly come under 
the above section. Sub-cl. (2') of th(5 above 
section no doubt says that an association is 
unlawful if it has been so declared by.tlie 
Governor-General (or Governor) in Council. 
Sec. 16 further says that tliey may declare any 
association unlawful if tliey arii of opinion that 
such association ” interf(u*es or has for its ob- 
ject interference with the administration of the 
law or with the nuiinlenance of law or order or 
ihat it constitutes a dan^^er to the ])ublic 
peace.” It would he too absurd (o sup]K)st‘ 
that the Government inay at ihf ir pleasure and 
for no good or sutficient reason declare*, any 
association or “ body ])ersons ” as unlaw'fui. 
According to the ordinary canons of construc- 
tion of statutes, tlie soetions referred to 
contemplate that the Governor-General or’ 
Governor' in (’oiincil would only be justified in 
proclaiming an association as unhnvful if its 
object and acts ai’c such as would bring thiMu 
within the scopes and description of sec. 15 
<2) (a) and sec. 16. \i\ illustration w ill make 

<jur meaning clear. A Bar Association or a 
Vakils’ Association may displease the execu- 
tive, and individual member of it mav commit, 
])romote, aid or abet lireaches of the peace, 
violence or intimidation. Such individual 
member may be ai'rested and jHinislied under 
the ordinarv law' but surely tlv.it would bo no 
justification for proclaiming such associations 
unlaw'ful. Similarly with regard ' to tlv* 
voluntary associations which have been ]U‘o- 
claimed, their avowed object as also the conduct 
of the ])ersi)ns belonging to such associations 
luive to he taken into consideration and it can- 
not surely be said ihat these bodies come .w ith- 
in the contemplated scope of sec. 15 or sec. 16. 
To punish jieraons sliuplv for being moiu- 
bers of such associalious with imprisonment or 
fine under sec. 17 amounts to punishing ]ieople 
not for any offence knowm^to law but at the 
command of the executive. We publish a 
letter. from a leading member of the Jlofnssil 
which w ill si ow' that the same view’ ]>revails 


blundered and now finds itself in a difl&cult 
position. It w^oula be wdse to withdraw the 
proclamation and take to conciliation, " 

CHAMPERTOUS AGREEMENTS 
WHETHER SHOULD BE MAD^E 
ILLEGAL IN INDIA. 

We (jannot conceive wdiat really it w™ that 
induced Dr. Gour to introduce his bill to 
amend tlie Indian Contract Act, which, if 
])assed into law, wdll make agreements' to fur- 
nisli any information pr assistance in consider- 
ation of receiving a share in the proceeds of a 
litigalion lirienforcea-ble in this country a»s. 
.subject to certain well-defined exceptions, they 
are in England. Such agreements are called 
in English legal terminology champertous 
agreements. A champertous agreement may 
or may not, as between the parties to it, be 
unconseionable. If it is unconscionable, it is, 
under the ]a\v now’ in force in this country, 
iinenforc('able not because it is champertous* 
but because it has been induced by means or 
influences reprobated by the law’ as embodied 
in oiuvor other of the relevant sections of the 
Indian Ckmtract Act. Dr. Gour would ap- 
parently go furthei*; he would have all agree- 
ments of this description declared illegal 
nierelv hec^aiise they involve a division of the 
proceeds of litigation between the claimant 
and a stranger, how'evei’ just or fair intrinsical- 
Iv they may otherwise he. 

But 'wlio arc the people whom Dr. Gour 
s^peciallv ex])ects to benefit by this law? Not 
llie claimant, if lie is i^Kior and unable to meet 
the expenses of the litigation wdiieh he must 
commence and figlit to the finisli if he is to 
have his owm — expenses which in existing 
conditions seldom hear a reasonable propor- 
tion to the matter at stake and which tend to 
increase iudcfinitelv w’ith the ineaUvS and re- 
sources of the ojiponent. Given therefore a 
])ow’erful desseisor (and it is but seldom that 
any oilier dares to act in violation of other 
people's rights), ihe claimant, if he is poor, 
must seek the assistance of another wdio has 
the necessary resour(*es to fight his opponent 
on more equal terms. We are not aware that 
(his or any other country breeds philanlhrO- 
pisis who will lend this assistance ' w’ithout 
stipulating for a substantial return. Consider-^ 
ing the w’ell-known uncertainties of litigation, 
we shall also not be surprised if the stranger 
who is induced to risk money on other people’s 

95 ) 



VOL. XXVI.] THE CALCUTTA .WEEKLY NOTES; xxiii 

' Jiligations should, iu sticking his bargaiu, this sense, but only gambling ia unrighteous 
>j>ecially remember the adage > a bird in the litigation knowing it to be such. That this 
(land is worth two in the bushr But provided w’as so appears from tlie judgment of the Jujli- 
ii is not an unconscionable bargaip, it is to the cial Committee delivered by Sir Arthur JVilson 
i/iterest of the claimant that it sliouhl be en- in BhagwaL Doijal Singh v. Debi Doijal Sahu, 
lorced, even if it be a hard one. To make all I. Jj. h. 35 ('al. J’iO (1908). The agreement 

.such bargains unenforceable Mould be to*de-' in (|uestjon in that case Mas concurrently de- 
|)l•i^e the claimant of this assistance altogether, dared hy I he Courts in Jiulia to ho '‘one 
and owing to it, of ajl acco'^s. to Ihd Courts, lo opposed io i)iibli(‘ jxdicv as fosieriug and pro- 
life immense advantage of the dis]>ossessor. moting gambling in liligation, and hence 
riic proposed Itnv; if passed, Mill thus pul a void.*’ It is clear IVoin the judgment that, in 
premium upon unlawful dispossession of (he the opinion of the Judicial Committee in 1908, 
poor I)v the rich and u])on dishotiest denii^l by an agreement, being chain|)erl()us, which can- 
<iie latter of tlie former’s 'rights. This, we not he (|ues(ioned as cham])ertous, cannot also 
roQccive, can liardlv he what Dr. (lour is de- he (juci^lioncd on .suhstanlially tla; same 
^irous of achieving by his Bill. In Bam- ground, by being called a gamble in litigation. 
roomer ('oondoo v. Chumler Canto Mooherjee, The law as it stands sullicieutly protects the 
1. Ij. II. '1 C il. 233, the leading case u|X)n the person who has made not merely an improvi- 
^)uestion ol.' the application in India of the lav; dent, but also an imc()nsciorial)le bargain M’ilh 
of cliam]>ertv ancl maintenance, the Judicial the champertor. It was also laid doM-n in 
I'onimiltce observed: "A fair agreement to /iV/m ('Oo/y/ur cas(‘, folh)Mjng English 

■'Uj)i)ljY funds to carry on a suit in consideration precedents, lliat a stranger lo the agreement 
jf hajPing a share of the iiroperlv, if* recovered. mIio bv reason of it has betui subjected lo a 
ought not to be regarded as being per fte malicious aiul caustless aeliop and Jtas sufler- 
ojiposed '() public policy. Indeed eases ] nay I5e ed damage in (^onsoijuencc Jais liis remedy in 
I'lisily sup])as.ed in M'lucli it Mould be in furlh(‘r- an action for dainagc‘S. Wc.do not reullv see at 
a nee of right and justice and necessary to resist wlial points and in, whose interest tliis law 
oppression tliat a suitor M'ho liad a just title to needs further stiffening. Dr. (lour, in his 
pH)])erty and no moans except (he ])ro])crly statement of Objects and Reasons, speaks 
Itself, should he assisted in litis maniUT.'* vaguely t>f “ aluises,” “the lime for clit^'king 
Whal,- one wonders, lias happened since 1870, M'hich is rijK‘." The time, in our view, ia ripe 
lo provoke Dr. (tout* to fly directly in the face for earnestiv appealing to all itrivate members to 
of those very M'ise observations in a judgment put ;• check upon Ibis growing misuse of their 
uhieh was delivered by Bit ^NFoniague Rmiih ])rivilege, r/i., in ])ntling forward proposals 
M'ith the concurrence of Sir Barnes Petvock for legislation from considerations of a more or 
and Sir B.V. Collier? less academic, character, M'hicli cannol even be 

Xo doubt, in that judgment , their Lordships leinotoly connected .M*ith any of the clamani 
observe fiirtlier that “ agreements of this kind neu-ssilies of the hour, and Mdiich needlessly 
ought lo he carefully Matched, and M'hen found lake up Die time not merely of th(‘ (lovern- 
To be extortionate and unconscionable, •so as mont ;md llio TiOgislalive Assoinblv but of tin* 
to be inequitable against the party; or to be various public bodies to mIioui they are neces- 
made, not with the bona, fide object of assisting sarily refci’red for opinion. 
u claim believed to he just, but for improper Tn liis statement of Objects and Ileasons, Dr. 
objects as for the purpose of gambling in liti- Oour refers all m'Iio may seek to probe beneaDi 
i>ntion, or of injuring or oppressing others by the surface f)f liis Bill, to a sonunvlial leng.thv 
abetting and encouraging unrighteous suits, so discussion of the tonic contained in one of liis 
as«: to he contrarv to public ])6Hov, effect om u books. Tliis discussion ‘does not offer any 
ought not to be given to tliein.” “Gambling li^lit on just Dint one topic Mliicli properly 
in suits’’ is a- figurative expression. Tf everv illuminated Mould have c’^ablcd bis readers to 

< Transaction in‘ which an element of sneculation test his Bill. e.g.. the jiiptorv of Die law of 
enters is to be stigmatised as gamblinp", tlien cbam])eriv. The statutes which hit id charn- 
no agreement to divide tiv^ proceeds of a liii- pei*tv and maintenance— to the extent indeed 
gation by a stranger with the claimant can of makin.rr them indictald^ ()fferic'‘s— originated 
possibly escape that designation. Their Lord- in the reign of Edward T. Tn the training of 
shi])s, it is therefore clear, did not wish to con- these statutes, the rommons mIio had vet to 
denin all gambling in litigation, understood in find Ihoir feet, could have ]iad r*o real part or 
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Bhare, and they Mere laws as the Feudal 
Barons chose to make them. It was just the 
tijpe wlien the high-handed violence of the 
powerful feudal lords tvas -beginning to ho 
tempered by tlie skilful utilisation of the law 
and the law Courts by others less endoM'«al 
with force than wiki. Instead of backing tluj ' 
victims of an obnoxious baron’s oppression by 
armed force, they tooiv to backing them by 
]>ecuniary and otiior aids in the law Courts. 
The bliiir old s(;hool of physical force, Mith 
their lough and ready metliods, very nainvally 
regai’dcd this insidious « undermining by 
the slow proc(^,8S(^s of law, as a nuisance, and 
lieing all-powerful in the (’ouncils of tlje King, 
made haste to suppress it by declaring Ama- 
perty and maintenance to he indictable ofiVnees 
and actionable ifs civil Mroiigs. These laws 
were framed to j)revcnt j)oor ])eople ^vho had 
suffered at tlie hands of the governing class 
from seeking nulress in Courts of Lavv with the 
<to them) indispensable aid of strangers. It 
may interest Dr. (loni* to learn that as original- 
ly framed, they^ vvere nnilerstood to exclude 
lawyers from ihe*^ precincts of (’oiivts and wit- 
nesses from the box. They were im|K)ssibl(* 
law's and ww^ defied wdth impunitv, and he- 
ca-me tolerable by reason only of numerous ('x- 
(•.options and qnalifieations, statutory and 
otherwise, whi(;h nearly ended in eviscerating 
the law. The criminal law* of ehampertv and 
maintenance lias fallen in England into practi- 
(;aJ desuetude. . No w'onder, the Privy Council, 
witli its finer sense of historic perspective 
wherein Dr. (iour is so entirely lacking, made 
haste to repudiate the law for India, lock stock 
and barrel. Why is Dr. .(jrour so anxious, in 
this the latter end of 21st vear of the Ninetewth 
Century, A. D.,\otie this age-worn ]^Iedie^al 
halter round India’s neck? 

N. 0. 

dotrest^onbente. 

The Editor, “^('alcutta Weekia Notes.” 
Dear Sir, 

The Governor has been ple^ised to pro- 
claim tlie volunteer associations unlawful 
obviously under cl. (6) (2) of sec, 16 of the Act 
read with see.. 16. ,The (Tovernor says that 
these associations interfere or have for their 
objects interference with the administration of 
the law, or with the maintenance of. law and 
order. It is. well-known that the Criminal 


Law’ Amendment Act was an emergent legisla- 
tion enacted' under extraordinary circum- 
stances. for tile -suppression of associations 
dangerous to, the public jxjace, as the* statement 
of objects and reasons of the Act will show. 
The volunteer organisations in the country 
can*by no means be accused of having for their 
object the commission of any act of violence or 
inlimidatioli, for .this simple reason that their 
object is exactly the reverse of it, viz,, to carry 
on their j>ropaganda on strictly non-violent 
lines, by moral jiersuasion and not by intimida- 
tion., if any particular member of the organis- 
ation was actually found guilty of any violence 
(though I think there is no such record) it onl> 
showed that that member w’as guilty of violat- 
ing the principle enjoined by the leaders ol 
these jissociations. Particular instances might 
be dealt with according to the existing law's. 
]f then the objecti is not the exunmission ol 
violence or intimidation, is the (i-overnor in 
Council justified in issuing the procjlamation ? 
In other 'words does the Act authoirise the 
Governor to suppress any association .he 
chooses, if only he dislikes it? The action of 
tlie Gbvernment has brought on a grave 
crisis. Is not the' time come for persons of all 
sliadoR of opinion to combine and protest?* 
Will yon kindly consider the legal aspect of the 
onestioji and enter your ))rotest in the columns 
of the C. W. X. if you agree that the procla- 
mation Jr iinjustfifiable. 

Yours, etc.. 

Member, Mofussil I^ar, 

DiK.UPUR, 

16-12.21. 


I’ORIiOCK AND AIULLA'S IXDIAN OONTRAC'J 

Act. Student’s edition. By Dinslmh Far- 
flanji Mnlla and J. 8, Khergamvaht, Bombay. 
Messrs. N. M, THpathi <f* Go. Book-seUers 
a nd Publishers, 1 921 , 

This is an abridged edition of Messrs Pollock 
and Mulla’s Commentary on the Indian Con- 
tract Act adapted to the use of students. The 
increasing bulk of the parent Work made it 
unsuitable for such use. We have no doubt 
the* book w’ill serve the purixise for which it has 
been prepared. It gives all that a student - 
needs to obtain an insight into the principles of 
the English law.of contract and the manner in 
which they have been adapted or altered in the 
Indian Code. 
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Separation of Executive and. Judicial Func» 
tions. 

The ibllowing commuiii(|iie issued by the 
I (j^vernmeut of India on the 10th of Deceiii- 
- her. last, imleBS explained by reference to the 
(legate on the question in the Legislative 
Assembly on the 20th of September last, »s 
Iflcely to create a misapprehension in public 
mind, that the (.jovernnieiit of India is not 
favourable to the (piestion of sejiaration of the 
execyti^Te and judicial functions. I'he com- 
munique, we refer to, is in the following* 
terms : — 

The Governor General in Council has expressed 
Ins inability to accept the resolution of the 
^legislative ^ Assembly adopted during the last 
' bimla Session regarding the separation of Judi- 
cial and Executive functions on the same grounds 
( as stated in the debate by the Home Member in 
opjMsing the motion. At the ^ame time he 
desires to reiterate that if any Province decides 
on the separation of Judicial and Executive 
functions and makes proposals to that end, and 
(lovernment of India will facilitate the passinit#of 
Such Ijegislatfbn as may be rcQuired for carrying 
them into effect. 


Tbe_ facts are that Itai Taraprasanna 
^Mukerjee Bahadur moved a resolution reewm- 
mendihg the separation and the appointment 
of a Committee by the Governor-General in 
Council for preparing a scheme for the pur- 
p^. Sir William Vincent while accepting 
the prinoi{)Ie of the separation, pointed ont that 
it was for the Provinces who are autonomous 
in such matters to frame their own scheme and 
submit it to the Government of India for 
necessary legislation. Mr. ,T. Chaudhuri 
thereupon moved an amendment to the effect 
4iat when the Provincial schemes are vc- 
'•eived the Government of India. should ap- 

to tlje scheme, 

Sir Wil ham Vincent accepted this amendment 
With the qualification that ^though the 
;,JiovernmeHt of Itidia was quite prepared to 
'mderlake the- necessary legislation for giving 


effect to the scheme.yet they .were not in a 
j^sition to assist the J’rovinces with funds. 
. ‘ auiihun then entered his protest with 
regard to the financial adjustment between 
the Imponal and IVoiincial Governments, alid 
acceping Sir William Viiujent’s assurance 
with regard to legislation, he withdrew his 
amendinent to which the House assented wilh- 
out a dwision. Bai Taraprasanna Mukerjeo 
Hahadur, howevei', pressed his original resolu- 
tion to a division and as the first portion of it 
aflinned tlie pnneijiic of the Separation, the 
majority ol the House including the mover of- 
the aiiieiidmeiit voted in its favour. But when 
we Iwk at the debate as a whole’ we. find that 
the (loverninent a«!ej)tcd the principle of sepa- 
ration and also Mr. •('handhnii’s amendment 
that wlien the, Ihovinces submitted schemes 
101 separat/on t lie Government of India would 

for* giving legislative 
effect to it I lins, it will be seen, that the Gov- 

follows the 

net losiilf of the debate and in no way trenches 
ipon the assurance given by the Home mem- 
ber in the course of the’ debate. A Com- ' 
mitt^e picsidcd over by Mr. Justice Greaves 
IS now sitting to frame a scherno'of separation 
foi Bengal. A scheme was presented in our 
columns (ante, pp. y .^nd vi) for effecting a sepa- 
ration without, throwing anv additional burden 
on the provincial finahe. The Editor of this 
pnrnal was examined by tlia Committee in 
I elation to the scheme. 

SEP.ABATION OF JUDICIAL 'AND 
EXECUTIVE FUNCTIONS. 

(DKBA'rr; in the Legi.smtive Assembly.) 

Ed/ T. P. Mukerjee Bahadur.— Ih Prosi- 
dent, the Resolution which I beg to move 
. as follows 

f}pn», *1 recoromends to the Governor 

tak^ rJ? should be separated and steps should be 
an^^ n appoint a committee consisting of officials 

pS?po°e"'af an’eariy ^ 

The Honourab)e .SVj Willmh Vincent-.- 
Ihis subject IS mainly a Provincial subject and 

Members of this Assemblv cannot fiave it boM, 
ways; at firnes they speak of Provincial aiito- 
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nomy in regard to their own Province, but 
when they want anything done by the Gov- 
ernment of India, then all principles of Pro- 
vincial autonomy vanish, and, as in the present 
case,^ the Government of India is asked to 
interfere in what is definitely a Provincial 
snbjeci, namely, the administration of justice 
and land-revenue administration. These are 
the two branches of administration which are 
mainjy atb;(‘ted by the present proposal. At 
the same time, this question of separation does 
iim Jift'ect the Central Government, and it 
was for this I’eason T did n.ot attempt to the 
Resolution disallowed, indeed, I am very glad 
(o have this opportunity of stating what the 
intentions of Government are in rega‘rd to this 
matter. But I can only really repeat to this 
Assembly what T said last year in the Council 
of State, namely, that the subject is a T'rovin- 
cial oi>e, hut if any Local Government deculcs 
to take up tbe question — and the matter is one 
for them — the (lovernment of India will pro- 
ceed to make such legislative changes as may 
be necessary in order to give effect to the pro- 
posals of the Local Government, but we are 
not prepared to interfere with the discretion of 
the Tiocal (lovernrnents in a mattei’ which is 
mainly one of Pi’ovincial administration. 

Now let us look at the position at the present 
moijrient, Two I/ocal Governments have al- 
ready appointed Committees to inquire into 
this matter, one being tlu? Governmenl of tlic 
Tl’niied Provinces and the other the Govern- 
ment of Bengal. The Committee a])|X)intcd 
in Bengal will be presided over by an eiuinenl 
Judge of the C’alcntta High Court. I ask the 
Assembly, does it now seek to interfere in 
what is a Provinoial subject and thus diiplicalo 
the steps alroadv taken by two Provinces to in- 
quire into it and to investigate a matiei* whicii 
will probably be made the subject of inquiry by 
other Provinces? It would be unreasonable to 
interfere in the matter. Non-officials have *i 
majority in the Provincial Councils, and they 
can see to it that, the matter is taken up at 
once. Hitherto, T imagine, the difficulty has 
been largely a financial one. We have been 
told, for instance, that in Bengal they have n 
deficit of '23r cror'es, that the last figure T 
heard, but I do not know w-hether it will affect 
them in taking up this question. In any case, it 
is not right for tliis Assembly to be guilty of 
vicarious generosity and to force Tjocal Gov- 
"•-lernments to take up stjhemes which they may 
giot have the funds to finance. 

( • * * # ^ 

/ Let any Local Government come up and say 


r 

that .they want this change made and we are 
prepared to do our best to give effect to their 
recommendations, but we do not want to force 
our views on them. 

In one Province I know the question was 
considered last year and for good reasons or 
bad reasons — I w^as told at the time they wer^?- 
very bad reasons — the proposal was turned 
down. That was in Madras. All I do want 
to ask this Assembly to do, is not to ask the 
Government of India to appoint a Committee 
on a matter which is already being inquired 
into by two Provincial Committeevs w'hich is 
Provincial matter and which this Assembly" 
generally ought not really to attempt to con- 
trol. 

•* * * * 

Mr. J. Chaudhuri. — Sir, I have giveij^notiee 
of an amendment which will obviate the diffi- 
culties that have been pointed out by the 
Honourable Home Member. May I move it 
now? My amendment is in. the following ' 
terms ; 

* The Provincial Governments be asked to 
submit schefaies for such separation in thefir re- 
spective Provinces in consultation with the Pro- 
vincial Legislative Councils, and the schemes 
when received be> submitted to a Committee con- 
sisting of Members of the Indian Legislature com' 
poped of two-thirds non-official and one-third | 
official members to consider and recommend mea- 
sures necessary for effecting such separation.' . 

The object of my amendment is this, that ^ 
although schemes of separation may be for- 
mulated by the Provincial Governments, the 
Central Government will have to introduce 
legislation to give effect to thejn. Beside^;, 
that, a scheme that will suit Bengal will not 
necessarily suit the United Provinces or Sind 
or Madras or Bombay. So, each Provincial 
Government should he left to itself to formulate 
its OTn scheme, and when those schemes are 
received by the Government of India, we may 
have a Committee to consider these schemes 
and consider what legislation will be necessary 
for giving effect to these schemes. It ma- re- 
quire amendment of the Code of Criminal Pro- 
cedure and in certain respects the revenue and 
the civil law as well. I do not wish to go into 
the history of this question, but I must men- 
tion that the Executive Government have 
opposed this scheme on the ground that it will 
be found financially to be much too expensive. 
But’ w’e are orepared in Bengal to present a 
scheme by which we can effect the .separation 
without increasing the expenditure. Since 
a Committee has been appointed, I am not 
going to fasten, any suggestions of my owm 
on that Committee.' I have pointed oiit that 
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legislation by the Central Government niay be 
necessary, and further, assuming that the 
giving effect to this schenSe involves additional 
expenditure on any Provincial Government, 
the question of finding the necessary money for 
carrying out the reforms will have to be con- 
sidered between the Provincial G(i\'ernment 
and the Imperial Government. 

The Honourable Sif William Vincent has 
referred to the 'particular grievances of Bengal 
in this respect. We have been running the 
province with a deficit of crores. This 
question may be brought up before this 
Assembly in another connection, but in pass- 
ing I must observe that the financial adjiist- 
iiient that has been made l)y the late Finance 
.Minister of the Government of India witli the 
Provinces is pressing hard against every Pro- 
vince, and it is very unjust to the Provincial 
Governments. T shall only mention here that 
we in Bengal are merely revenue farmers on 
behalf of the Government of India. We raise 
.nearly seven crores on inccmie-tax for the 
Government of India and 'we do not get a 

pice • 

Rao Bahadur T. Rangacharm, — I rise to a 
point of order, Sir. • 

Mr. J. Ghaudhuri. — T have only mentioned 
Ibis point to indicate the injustice of the ad- 
justment. I will not refer <0 it in detail. 
But I say this, that even my friend Mr. Ranga- 
chariar will admit that k is the improgressive 
revenues that have been allotted to the pro- 
vinces. For instance, w'e have to rely on land 

revenue and excise # 

Mf. President. — Order, order. The Honour- 
able Member is breaking his own undertaking. 

Mr. J. Chaudhuri. — I was mentioning those 
facts because occasion may arise when the 
Provinces may have to come up to Wic Govern- 
ment of India not only for legislation, but also 
for helping them with assignments on a more 
eouitable basis for carrying put the necessary 
reforms. I need not dilate upon the griev- 
ances of the Provinces at the present moment. 
But I invite the attention of the House to 
them only to show that in this matter the Pro- 
vinces are not t|;ie final authority on this Ques- 
tion, and there will soon be occasion for the 
Provincial Governments to come up to the 
Governmenf of India not onlv for legislation, 
hut to appeal to them to come to their rescue 
with necessarv allotment of funds. That is 
sufficient "for me to explain the scope of my 
amendment. I ^say in the last part of mv 
amendmerft : * lo consider and recommend 
measures necessaty for effecting such separa- 


tion.* Sir, mv' object placing these facts 
before this House is .that it will be necessary ^ 
for the Central Government not only ^ to take 
up the necessary measure of legislation* but it 
may also be necessary to go into the question 
of finance. I, therefore, beg to move my 
amendment, and I am sure tliat it will meet 
with the acceptknce of this House. The Com- 
mittee need not be eonimitted to any definite 
scheme. My amendment is wide enough .to 
meet any contingency that may arise. With 
these words, Sir, I beg to move my amend- 
ment. # 

The Honourable Sir William Vinci:hi.--\ 
thjnk I can go some way to meet the Honour- 
able Mover of this Amendment, though I can- 
not by any means accept all the proposals. I 
tliink I may gLiarant(‘e that when proposals for 
separation are received ))v the Government rl* 
India, we shall be ready to aj^point such a 
Committee as Mr. ('haudhuri proposes to as- 
certain what would be llu*. best method of 
giving effect to tlie proposals. I agree with 
a great deal of wliat h^ said as to conditions 
varying in difl’erent provinces, and it seemed 
to me tliat, if that vi«w be accepted, it was a 
convincing and a very cogent argument against 
the apjiointrnmit of an All-India (’ommittee. 
Surely, if conditions differ in different pro- 
vinces, then the matter is one for tlfe provinces 
to consider. I have no doubt also that legis- 
lation will be necessarv finally and the assist- 
ance of members of this yVssembly, official and 
non-official, will be readily accepted by tlc^ 
Government of India in framing that legisla- 
tion. When, however, tlie Honourable Mem- 
ber .suggests that the Government of India arc 
to make assignments or give doles to the 
Government of Bengal* or any other Govern- 
ment for a purnose of this kind, then T must 
say quite definitely that I (fan bold out no 
hopes of that being done, and indeed I hope 
that will never ho done, iHU'^ni-'e tliis system 
of doles has proved in the past a very evil 
one 

Mr. J. Chaudhuri. — I did not expeef any 
dole. T simnly suggested : 

Mr. President. — Order, order. 

The Honourable Sir William VinceMt. — The . 
Honourable Afember did not use the word 
‘dole,’ but be used the w'ord ‘assignment:’ 
whatever be his wwd for monetary assistance, 
whether it is subsidy, dole, or assignment — 
none of these tfiings will the Government of 
India, if I know anything about them, give the 
Provincial Government of ;JBengal for carrvinrr 
out the separation of executive and judicial 
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Junctions. But if it is a question of appoint- 
ing such a Committee, as the Honourable 
member suggests to consitler the legislation 
necessary to give effect to schemes of separa- 
tion, 1 think I can meet him. On the other 
liand, I am not prepared to ask tlie Local 
(rovormnents to submit such schemes. Indeed, 

I think it is really an insult torU large i^rovin- 
cial (xovernment like Bengal, Bombay or the 
Ignited Provinces, to suggest to them that tliey 
have not considered this matter and that we 
seek to control them in a provincial matter of 
this kind. As s(X)n as wo do^ get schemes 
from .them, or when we have even two or three 
schemes, I arn (piite readv to take steps for 
the constitution of siicli a Committee as tiie 
Honourable Member proposes. 

1h. IL jS'. Gonr . — ] move that the question 
he now put. 

Mr. J. Chnudhnri.— ln view of the assur- 
ance given by the^ Hononrablo Sir William 
Vincent I do not press my amendment. T 
only want to correct certain misappreliensions 
in ills mind. I did not say that we want j.ny 
dole from the (lovernment of India. What I 
meant was that Tiord Meston’s assignment ns 
liet'Ween the Provinces and the Central Govern- 
ment is considered unjust all over India, and 
the day is not far distant when this Assembly 
will hpe to take up tlie question of a fairer 
apportionment of the revenues between the 
Govf^rnment of India and the Provincial 
Governments and pass a final judgment on 
Lord Meston’s award. That is all thal I 
meant. 


LONDON NOTES. 

(From our own Correspondent.) 

24-] 1-2]. 

The Board susipended the hearing of Indian 
Appeals during the past week, and it is said 
that there will lie two Courts hearing them 
next week. 

Ijords Buckmaster and Carson, with Sir 
LawTence Jenkins, Sir John Edge and Mr. 
Ameer Ali have been pytling to hear most )f 
the Indian Appeals so far. 

The following cases have been lioard. 

n) Mohammnl Hafiz v. Mirza Mohammed 
Zaharijia. 

h2) Sabz AU Khan v. Khair Mohammed 
Khan. 

Naha KMore Mandal v. Vpcndri 
Kishore MandoL 

In the Ist case — A liypothecatioii hotid con- 
tained a clause etiilbling the creditor to sue 


either for interest alone or for principal and 
interest, A suit was brought for interest alone 
and the ‘decree obtained was satisfied. The 
creditor then brought a further suit fox the 
jjrincipal sum and interest accrued since the 
previous decree. The Board upheld the judg- 
ment ofAhe Allahabad High Court, an^ dis- 
missed the Ajipeal on the ground that the suit 
was not maintainable owing to the provisiona 
of Or. II, r. 2 of the Code of Civil Procedure. 

2. The parties in the second ^se are Bugti 
Ihlochis, and the claim by the Plaintiff-Ap- 
jiellant was for possession iiy pre-emption ..la 
a. collateral of the alleged vendors of the land 
in suit. 

The suit was decreed by the District Judge 
of ]>era Ghazi Khan. This decree w-as re- 
versed by the Punjab Chief ('Ourt and the 
Privy (.’ouncil after hearing an ex parte argu- 
ment have reserved judgment. 


M. In the third case, an Appeal from Bengal, 
the Board upheld the judgment of K. R. 
Cliatterjee and Smither, dJ., delivered on the 
5th August JV)]&. On the question, whether 
a Hindu wddow was justified in making an 
alienation. 

They held that a permanent lease executed 
by a Hindu widow had not been shown to be 
for legal necessity nor for the benefit of the 
estate, and therefore-' was not binding on the 
reversioners. The reversioners were similar- 
Iv not hound by a sale of certain property which 
the widaw' haJ purported to convey, and 
wliicli was held to be in reality accretions to 
her Imsband’s property. 


Reserved judgment was delivered bv the 
Board during the week in the case of Nalam 
Patfnhhirama Rao v. MandavalU Narayamt 
M north If allowing an ex parte appeal horn 
^fadraa. 

The suit was brought by the Plaintiff who 
claimed to have an interest in a Hindu joint 
family business, alleging that the joint family 
had agreed' to take in as partner the person 
through whom the Plaintiff t\'as claiming. 

The Sub-Judge of Rajahmundry found 
that the arrangement had not been proved 
and dismissed the suit. 

On appeal to the High Court at Madras this 
iudgment was reversed and the present appeal 
1o His Majesty in Council was lodged bv the 
familv and it was allowed. 

Ct. D. M. 
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tioDs by the United States, (5) Through the 
provision for api)eal from the Supreme Court 
of the Philippine Islands to tlxe Supreme 
Court of the United States in certain cases. 

“ With the exception of the third item, sub- 
starTtially the same modes of control are ** in 
Mr. ]\Ielencio*s opinion, “ exercised by Great 
Britain over the affaire of her dominions.'^ 

So far as can* be judged from the details 
which follow this general description, we arc 
unable to see that the former really bear out 
the latter. The constitution of the Philippine 
Islands is certainly more advanced than the 
constitution of the Crown 'Colonies of the 
British Dominions, because the Legislature is 
undoubtedly representative of the |3e«ple. 
But it is wry far removed indeed from the 
constitution of the self-governing Dominions, 
which Mr. Melencio had a])parciitly in mind 
when he spoke of the control exercised by the 
United States over the Philipinnes being sub- 
stantially the same as that exercised by Great 
Britain over the affairs of her .Dominions. 
The following passages from Mr. Melencio’s 
article dealing with jihe “Executive Powder"’ 
will make this clear. “He (the GovWnor- 
General) is granted extraordinary powers in 
case of rebellion or invasion, and, when the 
public safety requires it, he may suspend the 
privilege of the writ of habeas corpus and place 
the island'ii or any part of them under martial 

law He has the exclusive power to 

gi‘ant 2*>ardons and reprieves, and to remit 

fines iind forfeitures He can veto any 

legislation enacted hy the Philip])ine liegis- 
lature . . . . Tn the exercise of his executive 
power, he is assisted by six departments and 
several bureaux of the Philippine Govern- 
ment Each department is headed by a 

Secretary assisted bv an nnder-secretary .... 
The secretaries of departments, together with 
the President of the Senate, and the Speaker 
of the House of Representatives constitute 
the Council of State i , The Council of 
State is m)t a constitutional body, inasmuch as 
it w^as created by the executive order of the 
last Governor-General. Succeeding Governor- 
Generals are not bound to recognise it. If, 
however, a Governor desires to form another 
advisory ,body. the act would he justified be- 
cause of precedent.” The Philif)pine Cabinet 
as Mr. J^Ielencio calls this bodv, is thus com- 
posed virtually of appointees of the Executive 
a-nd not of the Legislature. .It is more like 
the Executive Councils of the few British 


Crosvn Colonies which still possess a represen- 
tative legislature, but the executive power of 
which is vested in nominees of the Governor- 
General or of the Home Government. The 
form of Government in the Philippines is thus 
inferior both to the Home Federal Government 
and the Government of the self-governing 
Domiliions of the British Empire, though it is 
superior to that of the Crown Colonies of that 
Empire with<5ut representative legislatures. 


Upon the character of American Colonial 
administration it was' stated in the„ Tagore 
Law Lectures for 1918 : “ Looking at it from 
outside, the organisation of the American 
Colonies appears to be a close copy of that of 
the Home Federal Administration . . . .(But) 
the fact that the Governor is a person ap]X)inted 
from Washington and so necessarily pledged 
to cany out the policy of the Home Govern- 
ment, whilst the Legislature which makes 
laws and votes supplies is -freely elected by the 
people of the localities, makes the administra- 
tion of the Colonies fundamentally different ^ 
in character from the Home Administration. ’ 
In fa'ct the United States Colonial Administra- 
tion is in its essential features similar to that 
of non-self-governing ‘British Colonies, 2 ) 0 sse 8 s- 
ing representative legislatures. To prevent 
deadlocks, inseparable from such an arrange- 
ment, it is generally j^rovided (as in the consti- 
tutions of the British Crown Colonies, to which 
Ihcy hear the nearest resemblance) that 
colonial law^s may be vetoed by the Governor 
and, if passed over his veto, by the President 
and finalfy bv the Congress (e.o., in the Con- 
stitution of the Philippine Islands, as amended 
in 1916). Acts of Congress, moreover, may and 
often do impose important limitations on the 
“ legislative power of colonial legislatures ” 
tCrhose’s 'Comparative Administrative Law', 
p. 271). 


LONDON NOTES. 

(From our own Correspondent.) 

80-11-21. 

No Indian Appeals have been heard during 
the past W'eek. It is probable that tw'o Boards 
will sit to hear them next week. 

[Appeal from East Africa.] 

Stephens V. Allen. 

The Appellantsf, a firm of builders entered 
into contracts with a Company, Disputes 
arose w;hich went to arbitration. The Re- 
spondent was retained as Solicitor for the Ap- 
pellants. . 
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An award was made by the arbitrator in 
favour of the Appellants but in' 1914 this was 
set aside by the High Court at the instance 
■of the Company on the ground that the agree- 
ment Ao refer to arbitration wis not under the 
Company’s seal. In 19] 6 the Respondent 
sued thp Appellants for lis. 4,000 odd for pro- 
fessional services rendered. The Appellant 
aid into Court Rs. 772 for matters for wliich 
e admitted liability and' denied the balance. 
The Respondent thereupon under r. 377 of the 
Rules of Civil Procedure (which seems io 
resemble very closely Or. XXIV of the Indian 
Civil Procedure Code) took out the* amount 
paid in and sent a notice to the Registrar that 
it was accepted in full satisfaction of the claim. 
The Appellants subsequently filed the present 
suit against the Respondent claiming damages 
for his neglect in not seeing that the Com- 
pany’s seal was affixed to the reference to 
4 irbitration. 

The Appellants contended that since the 
Respondent had witlidrawn the money paid 
into Court in the former suit he was now 
estopped from disputing his negligence.* 

The lioard held that the acceptance of ihe 
amount under the words, of the Rule as satis- 
faction in full of tlie Plaintiff’s claim did no.t 
amount to an admission of the grounds of de- 
fence set up by the Defendant and the Defend- 
ant was consequently not estop))ed from rais- 
ing in the present yu’oceedjngs the plea that 
he was guilty of no negligence at all. 

With regard to the question of negligence 
their Lordships held that the local Ju^dges ac- 
quainted with local conditions were best able 
to decide it and they were unwilling to disturb 
ihe decision of the lower Court that the Re- 
spondent’s action was reasonable. 

12rl2-21. * 

Sir Geo. Lowndes, K. C., instructed by Mr. 
Delgado applied to the Board for special leave 
to appeal against a decision of the Higli Court 
of Madras in the case of Khan Sahib S. Chinna 
Saheb v. Markanda Kothan alias Markanda 
'Royan. 

In dismissing ihe application Lord Buck- 
master said : — 

“ Their. Lordships have often considered . 
these applications for special leave to 'appeal, 
and they have attempted, as far as they can, 
to lay down something in the nature of a guide 
to help practitioners in knowing what are the 
oases which will be properly entertained by the 
(Board. It is not merely because it is a diffi- 


cult question of law. It must be an import- 
ant question . of law. It must be something 
more than a question merely affecting the 
rights between two people. If it is^ merely 
that and nothing more, and unless "it can be 
shown tliat it is such a (]ue8tion that its deci- 
sion will guide and bind others in their com- 
mercial or domestic relations, it really is not 
a case in which their Ijordsliips would advise 
His JTajesty to interfere.” 

Ct. D. M. 

Hindi; Law. By ], ]{. Gharpurr, B. A., 
LL.B. Third Edition. Boona. Printed at 
the Aryabhiishan Press. 1921. 

This is tlie tliird edition* of a book originally 
compiled for the benefit of students preparing 
for law examinations. As in the case of otSer 
similar text books, with cVery fresh edition 
there is an increase in bulk resulting, from a 
desire to make it serve llie purposes of legal 
practitioners as well. Jf this tendency is. 
allowc^d to take its course, it will before long 
cease to bo a student’s book, on account of the 
mass of details which are being allowed to 
overlay the discussion of principles. The 
special features of the book, viz., the map 
shewing the local extent of the several schools 
of Hindu law, the notes on the principles^of 
interpretation according to the mimansa and 
sapiuda relationship are nr;aintained in this 
edition. The b(X)k will be useful to both 
students and practitioners. We notice a 
curious oinission which seems inexcusable. 
'I’he provisions of the Hindu Disposition of 
Property Act, XV of 1916, are not noticed 
at all. 

of 

CALCUTTA HIGH COURT. 

Reoent deoWona not yet reported 
(The Important oases to be fuUy roporred hereafter.) 

Civil Appellate .TuKismcTinx. Before 
CrMiNG, J. Appeal from Appellate 
Decree No. 2534 of 1919. OSMAN 
SHKTKH, Plaintiff, Appellant v. FAKIR 
MAMUD SHEIKH and others. Defend- 
ants, Respondents., Heard 23rd Novem- 
ber 1921. Judf^ment 30th November 1,991 . 

Bengal Tertancy Act, sec, 85 — Permanent 
lease, by under-raiyat, if t)al\d. 
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The suit out. of which this appeal arose, 
w^as brought by the Appellant for recovery of 
possession on declaration of his permanent 
underr-nxiyati title to the land, the Defendant 
having whongfiilly dispossessed him therefrom. 
U’he .Haintiirs case was that he held under a 
permanent iinder-raiyati lease grunted to him 
by one Uu^esh Cbackrabarty , who in his turn 
obtained a similar lease granted to him .by one 
Bllaie Sheikh who was a Icaimi raiyat of the 
land ; both leases, viz., lease to Umesh and that 
to the J^lainliir being under-raiyati leases. 
'The question i‘or determination in this appeal 
was wiiether the permanent under-raiyati lease 
granted to the .Plaintiff, an undor-raiyat, bv the 
iinder-raiyat Umesh was valid and opefative 
under the provisions of sec. 85 of the Bengal 
'I'enancy Act as against the Defendant, a 
wrong-doer : 

}Ield — Reversing the decision of the lowjr 
Appellate Court , J.hat tlie provisions of sec. 85, 
Bengal Tenancy Act do not apply to a ]>ernia- 
nent under-raiyati lease granted by one nnder- 
raiyat to another uiuler-raiyat. There is no- 
thing in the Tenancy Act to prevent an.iinder- 
raiyat sub-letting his land. 

Guru Das v. Kali Has, 18 C. W. N. 882 and 
Parushulla v. Sital, 19 C. W. N. 110, refer- 
red to. 

Dr. JqduLvath J\atijilal and Mr. BcJiode Lai 
MuWierjce for the Appellant. 

..No one upj>eared for the Respondents. 

H. D. C, 


Ciyin Revi SIGNAL Jukisdiotion. Before 
SuHRAWARDY and Cuming, JJ. Civil 
Rule No. 503 of 1921. IIARI GHARAN 
KORANJAT, Vlainiiff, Petitioner v. 
BAHAH SHEIKH, Defendant, Opposite 
Party. Tiie 19th .December 1921. 

Civil Procedure Code {Act V of 1908)^ see. 
725, and Or. XLI, r. 97 — Hefmal to admit 
additional evidence by Appellate Court — Hkih 
Court, if has jurisdiction to interfere under see. 
116, C. ‘P. G. 

The facta material to this rei^ort are as 
follows : — , 

Plaintiff brought this suit for recovery of 
money due on two ^unregistered bonds allejicd 
to have been executed by the Defendant. The 
Defendant denied the execution of the bonds 
and-pleaded that the suit was the outcome of 
enmity. The Court of first instance decreed 
the suit. On appeal by the Defendant the 


learned Subordinate Judge allowed the appeal 
and dismissed the Plaintiff’s suit. The learn- 
ed Judge disbelieved the Plaintiff’s case and 
held inter alia that the account books •tiled by 
the Plaintiff weVe not kept in regular course of 
business and there were entries which disclosed 
clear evidence of interjK)lation. On the-20fch 
May 1921 the learned Judge heard the argu- 
ments and Kxserved judgment. On the 23rd 
May the Plaintiff filed some’ account books for 
receiving them in evidence with a view, as was 
stated, to clear up a misapprehension regarding 
the account books adready exhibited in the case. 
On he said date the learned Judge refused to 
admit the account books in evidence, and re- 
corded the following order : ‘^Respondent filed 
some kliatas to-day in order to use them in evi- 
dence.' No fresh evidence can be taken now. 
Prayer disallowed. Return the khatas to the 
Respondent's pleader after taking receipt.” 
On the 27th May, the learned Judge delivered 
judgment and allowed the appeal.’ Against 
that decision,* Plaintiff moved the High Court 
under sec. ] 15 of the Civil Procedure Code ani^ 
obtained .the present Rule. 

The ground urged on behalf of the Petitioner 
was that the learned Subordinate Judge acted 
w'ith material irregularity in the exercise of 
his jurisdiction in refusing to take in evidence 
the account books filed by him. On behalf of 
the Opposite Party it was submitted inter alia 
that under Or. XLT, r. 27 of. the Civil Proce- 
dure Code, it was entirely in the discretion of 
the low^er Appellate Court to admit additional 
evidence or not, and in the exercise of its dis- 
cretion it having refused to admit the addi- 
tional evidence, the High Court was not’ com- 
petent to interfere in revision under sec. 115 
of the Civil Procedure Code, and the case ih; 
J: L. R.^22 Cal. 484 at p. 48(5 was referred to : 

HcM— That under Or. XIjI, r. 27 of the 
Civil Procedure Code, the admission of addi- 
tional evidence was a matter within the discre- 
tion of the lower Apnellate Court, and the 
learned Judge in refusing to allow the account 
books to be put in evidence did not act with 
material irregularity in the exercise of his 
jurisdiction, and the case did not come within 
sec. 115 of the Civil Procedure Code. 

Bahu Atul > Chmdra Gupta for the Peti- 
tioner." 

Babu Hemendra Chandra Sen for the Oppo- 
site Party. 

H. C. S. Rule discharged with costs^ 
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iVakils was wanting. The caveator thereupon 
applied for a change of Vakils, which was 
ordered on condition, of payment of n certain 
sum of money to the former Vakils. The 
payment was made. But meanwhile the case 
had been posted as an undefended suit, and 
the application of the caveator to the Judge 
to treat the written staterient previously filed 
as properly presented or if necessary to excuse 
the delay in presenting it was refused. On 
appeal by the caveator against this order, the 
Appellate Bencii, constituted as stated above, 
held that the Vakils whom the caveator had 
first engaged but had not fully paid were 
not entitled on that ground to refuse to take a 
necessary step in the suit and at the same time 
to refuse their consent to a change of Vakil, 
and that delay in filing a written siatomcnt 
within the time fixed thereby in consequence 
of the refusal should be excused. 

The Chief Justice in the course of his judg- 
ment observed: “Vakils, as regards acting, 
are very much in the same position as solicitors 
in England. Now it is, I think, wqll settled 
in England tliat attorneys or solicitors are not 
entitled to refuse to go on with an action for 
want of funds, unless they have given their 
client sufficient notice of their intention to 

make other arrangements It is true 

that on the common law’ side an attorney could 
-resist a change of attornev unless his costs 
were paid, by which must be understood his 
'Costs for work already done, in the action, not 
•as in the present case an agreed payment to- 
W'ards the general costs of the action. On the 
equity aide a change of solicitors was allowed 
without insisting on the payment of costs, 
and this equitable'riile has been held to prevail 
by reason of the provisions of the Judicature 
Act: but even the commpn law rule 

must be read in the light of the other rule 
already mentioned, that it is the solicitor’s duty 
to go on if put in fimds to meet out-of-pocket 
expenses.” His Tjordship then went on to 
observe that “ the rules requiring pleadings to 
be filed promptly v;ere passed to avoid delays in 
the dis}X)sal of the business of the Court and 
not las a means of enabling practitioners fo ob- 
tain prompt payment of their fees ... .It is 
.also unnecessarv and undesirable that they 
should be used for such a purpose, as solicitors 
and vakils are otherwise sufficiently protected. 
They can insist on payment of their fees in 
advance, or rely on their lien on the client’s 
palmers and on the fruits of the litigation as 


well as on their right to sue for their fees. 
They are also in a better position than 
barristers who cannot sue at all and than first 
and second grade pleaders who under*the Legal 
Practitioners " Act cannot recover on special 
agreements unless they are in writing and 
filed- in* Court and then only to tha extent to 
which they are reasonable.” Krishnan, J., 
concurring rsaid : “I agree with the learned 
Chief Justice that the action of the Vakils was 
not justifiable and that the rules w^ere not in- 
tended for the purpose of enabling the Vakils 
to force their clients to pay their fees at the 
risk of having their cases dismissed Bv the 
Court.” The Court’s ruling in this case is 
obviously confined to determining the obliga- 
tion of the Vakil to continue acting for the 
client or consent to a change. It does not 
cover the question of appearance in Court. A 
Vakil fulfils the functions in part of a solicitor 
and in part of an advocate, and the rules 
governing the conduct of either solicitors or 
counsel in England do not furnisli altogether 
satisfactory precedents to govern the relations 
of a Vakil to his client. It is a matter which 
should be. taken up by the Vakils themselves 
with a view to arrive at a solution which will 
be just to the Vakils without being unfair to 
the liiigants. 


LONDON NOTES. 

(From odr own Correspondent.) 

The following cases have been argued before 
the JJoard during the past w’eek, (iLrds Buck- 
master, Atkinson, and Carson, Sir* Lawrence 
Jenkins, and Mr. Ameer Ali). • 

T, jB. Ramachandra Pao, Appellant v, A. 
AT. 6'. Ramachandra 7iao, Respondent, on ap- 
peal from Madras. 

Dec. 8 and 9, 19*21. 

There are two main questions for determina- 
tion in this appeal, 

(1) Whether a Hindu lady took an absolute 
or a qualified estate in property given to her 
by her husband under a deed of gift. 

The trial Court held that the deed conferred 
on her a widow’s estate for life, the High 
Court held that she took an absolute estate. 

(2) Whether the principle of “ res judicata ” 
was applicable having regard to a judgment of 
the High Court delivered in appeal in certain 
Land Acquisition proceedings w’hich contain- 
ed a finding that only a widow’s estate passed. 

Both lower Courts held that^ the principle of 

res judicata ” applied only tb the portion of 
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the property comprised in the Land Acquisi- 
tion proceedings. 

DeGfuyther, K. G. and Narasimham on be- 
half of the Appellant argued that only a life 
estate passed to the lady and that the principle 
of ** res judicata** applied to the whole of 
propert^y comprised in the gift. • 

Dube for the Respondent was asked to con- 
iine his argument to the point of judi- 
mta** and contended that inasmuch as the 
earlier Land Acquisition suit w-as merely a 
question of compensation any decision therein 
could not operate as “ res judicata,'' ^ 

Their Lordships reserved judgment and in- 
formed Mr. Dube that they would hear his 
argument on the other point should it be 
necessary. 

The same Board is sitting to hear the case 
of 

Ramalinga Annavi v. Narayana Annavi and 
others and cross appeal. 

Dec. 9, V2 and 13, 1921. 

. These were consolidated appeals from the 
. High Court of Madras in a suit for partition of 
properties belonging to a joint Hindu family 
governed by the Mitakshara law. 

The question fo^ determination is whether 
-certain properties belong to the joint family 
or to an individual member^ 

Lord Buckraaster unfortunately became in- 
disix)sed and was unable to preside over the 
Board after the first day’s.hearing. 

The' following Couns^ are engaged : — ^ 

Sir George Lowndes, K. C, and Dube for 
K. Ramalinga Annavi. • 

A, M. Dunne, K. G, and Kenworihy Brown 
for Narayana Annavi. 

DeGruyther, K, C., Narasimham and 
Parihh appear for other interested parties. 

The argument is expected to continue for 
another tw^o days. ^ 

There now remain only four Indian cases in 
the list and it is aniticipated that the Board 
will sit until December 21st. 

An important case on appeal from Madras 
was argued before a Board consisting of Lords 
“Summer Wrenbury and Carson during last 
week by : — 

. DeGruyther, K. C. and Harold Morris, K, 
G. — Ex parte. 

h. Oppenheim tf Co. v. Hajee_ Md. HaneeJ 
Saheb. 

The Appellant and Respondent contracted 
for the sale of goods and the contract contain- 
ed a clause for ** differences to be submitted 
arbitration in London in the usual manner. 


The Appellants contended (mter alia) that 
the arbitration clause provided for arbitra,tiou 
only in England and according to EugilaJi law 
and that any alleged defect or misconduct in 
the course of the arbitration should be adjudi- 
cated upon according to the provisions of the 
English Arbitration Act. 

Judgment has* been reserved. 


Dec. 13, 1921. 

Now that the railways can no longer look 
to the State to provide their dividends, economy 
is ' 4 , major consideration, and in conjunction 
with this a rigid enforcement of the rules and 
bye-laws. This probably accounts for an ap- 
peal which yesterday caftne before a Kings 
Bench Divisional Court consisting of Horridge 
and Sliearman, JJ. The Great Western Rail- 
way are apparently seeking a legal definition 
of Hie term “personal luggage.” Mr. War- 
wick Evans, a musician while travelling on 
the (L W. Ry. took with him his cello weigh- 
ing sbmething under 14 lbs. In the County 
Court the Railway Co. sued him unsuccessfully 
for is. Id. for the carriage of the instrument 
and accordingly appealed to the Divisional 
Court. 

• 

Mr. Schiller, Tv. C. for the Railway Co.. con- 
tended that tJie instrument was not ordinary 
personal luggage but was carried for the pur- 
pose of his business ; a commercial traveller’s 
samples could not bo considered as personal 
luggage. 

Mr. Harold Morris, K. C. for Mr. Evan.s 
contended that the only aiiestion for consider- 
ation was whether it was* ordinary luggage, or 
not. 

To consider that it ceased^to be personal 
luggage if carried by the passenger for the 
purpose of his profession would prevent a 
barrister from carrying his wig and gown. 

Horridge, J. fPhearman, J., concurring') 
gave judgment for the I^ailway Co. and allow- 
ed the appeal. He declined to give any defi- 
nition of ordinary luggage, but lield that the 
cello was carried by the player for the purpose 
of bis profession and was not personal luggage. 

Leave to appeal was granted. 

G. D. 
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IX'rUODq^JTlON TO THE ClVlL rROCEDURK 

(U)Uii, By Nagmdra Nath Ghoscy MA,, 
Jj.L.y VaixMy Calcutta High Courts and Projes- 
■vor, University Law CollegCy Calcutta, Pub- 
lished by the Weekly Notes*' Printing Works y 
-iy Hastings Streety Calcutta: Price 

PiS, 4. 

To make a text-book out of a statute — out 
of the Civil Procedure (.’ode, to be more jpre- 
cise—is the task the author oh this hand-book 
set hirnseJf to accomplish, and he would be a 
carping critic indeed who would fail to recog- 
nise the ability and insight which have been 
brought to bear on the performance of the 
work. One notable/ feature in the curriculum 
of legal studies in India is the prepondel-ancc 
in the jwescribed courses of statutory enacts 
ments ; and this is unavoidable since the major 
portion of the law in force in this country Juis 
been framed into statutes. But how many of 
them really lend themselves to use as text- 
books? Not very many, and least of 'all the 
(’ivil I’rocedure (Jode. . (hit up, as it .has been, 
since the passing of the Act of 1908, into a 
“ I3ody ” of the Code and “Eules,” even 
practised lawyers stumble at it, and it is only 
after several yeiirs’ diligent study that the 
beginner in- the practice of law (not to speak of 
students) learns to handle? the Code with com- 
petence. If there is an Indian statute which 
anore than others stands in need of an “ Tntio- 
duction*' to bring it within the range of 
l)eginners, it is the Civil Procedure Code. 
Mr. Ghose has wisely refused to follow the 
arrangement in the, Code, which is both arti- 
ficial and iinsiiited to students. Tlie chapters 
of his book and the to])ics dealt wdtli in them 
follow each other in natural sequence. But 
the book is^ not just a restatement of the provi- 
sions of the Code in a diflWent order. What 
makes it a real text-book is the skilful blend- 
ing 01 the provisions of the Code and the best 
there is in tlie case law, which it presents -o 
the reader. Rome of the chapters, as for in- 
stance, tlmse on lies. Judicata (Ch. VITI), 
Execution (Ch. IX) and Incidence of Appeal 
(Ch. XII) are little theses combining in them- 
selves the qualities of lucid exposition with 
sound judgment and scholarship. It is a book 
for students and practitioners alike, if the aim 
of the reader is to gain insight into the Code. 
It is pioneer work too, ably executed, and legal 
education in tliK country would owe a great 


debt to it, if, as we hope, it will induce others 
to bring out equally w^ell-executed treatises on 
the remaining statutes which usually figure 
in the courses of- legal studies. ' 

^oUb of CaotB. 

CALCUTTA JI6H COURT, 

IReoent deolBlone not yet reported 

(The important cases to be tally reported hereafter.) 

Civil ' Appellate ^ Jurisdiction. Before 
Sanderson, C. J. and Chotzner, J. S. 
A. Nos. 1777 AND 2047 of 1919. .EAJA 
SASl KANTA ACHAKTYA BAHADUE. 
I?. SANBHYA MONI DASYA. The 
30th August 1921. 

Bengal Tenancy Act {VIII of 1885, B, C.), 
sec, lOJB (3), presumption of correctness when 
entry relates to land not within the scope of the 
ActSec, 102 (b), weight to be attached [o 
entries not properly made. 

The Appellant sued for hhas possession of 
some lands which were recorded in the record- 
of-rights as chandia^ land: He, how^evev, did 
not produce his papers which wwld liave 
shown the origin ^.nd nature of the tenancy. 
The low^er Court in dismissing the suit lield 
that by chandina the settlement authorities 
meant bazar land not subject to the provisions 
of the 33engal Tenancy Act, and as such no 
presumption as to the correctness of the entry 
arose, it was an entry which the settlement 
authorities had no jurisdiction to make' in the 
record-of-rights. 

Held — That the presumption arising from 
the entry cannot be of sucli great weight as 
w^ould btf the case if the entry were with re- 
gLTi-d to matters which are rightly and properly 
included in the record-of-rights. The non- 
production of papers by the Plaintiff-Appellant 
coupled with the statement of the Defendant 
w^as suflScietlt to rebut the statement in the 
record-of-rights, 

Bahus Jogesh Chandra Dey and Gobinda 
Chandra Dey Roy for the Appellant. 

Dr. Sarat Chandra Basak and Bahu ’Annada 
Charan Karkoon for the Eespondent. 

J. N. E. Appeal dismissed with costs. 
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Common Lavr of England how far applicable 
to India. . 

The Madras High Court has held that 
the common law of England may be ap- 
plied to India except when* a statute 
either expressly or by implication aljro- 
gates it (Ramasami Ayyer, 1. L. K. 44 
Mad. 913). In support of the view taken re- 
ference is made to In re Venkata Reddy, 1. L. 
E, 36 Mad. 206, where the question arose in a 
case of defamation in connection with the state- 
ment made by the accused in a certain case. 
A Full Bench of the Madras High Court held 
that although the English ddctrine of absolute 
privilege was not expressly recognised in sec. 
499 of the Indian Penal Code which dealt 
with defjmation it did not necessarilv follow 
that it was the intention of the legislature to 
exclude its application from the law of this 
country and by the application of the English 
common law, the statement was absolutely 
privileged and could not be the subjeclf of an 
indictment. There is considerable divergence 
of judicial opinion on the point, the trend of 
the decisions in the Madras and Bombay High 
Courts being one way and tliat of the 
'Allahabad and Calcutta cases the other 
way. In the present casej the question of 
the applicability of the common law of Eng- 
land to this country arose in a case the facts 
of which 'wqre as follows : — On the day in 
question the Petitioner’s attention was drawn 
to the misconduct of a drunken and disorderly 
man who was not only threatening to commit a 
breach of the peace but was a danger to the 
other villagers. The Petitioner with the help 
of several , pe^ns tied his hands and removed 


him to the police station. For this the Peti- 
tioner was convfcted on a charge of wrongful 
restraint.' The High Court held that under 
the common law of England, the Petitioner 
was justified in doing what he did. The rule 
of common law invoked is thus stated by 
Baron Parker in Tinwthey v. Vimpson, (1885) 
4 L. J. (Ex.) 81. “ It is clear that any per- 
son present may arrest the affrayer at the 
moment of the affray and detain him till his 
passion has cooled and his desire tp break' the 
p)eace lias ceased and then deliver him to a 
police officer. And if that^be so what reason 
can thtire be why he may not arrest an 
affrayer after the actual Violence is over but 
whilst lie shows a disposition to renew it by 
fiersistiiig in remaining on the spot where he 
liad (!ommi1ted it. Both cases fall within 
the same piinciple which is that for tlie sake 
of the preservation of the peace any individu^ 
who sees it broken may restrain the liberty 
of him whom he sees breaking it so long as 
his conduct sliows that the public peace is 
likely to be endangered by his acts.” The 
principle was approved of in Queen v. Light, 
(1857) 27 L. J. (M. C.) 1, by the Court of 
Crown Cases Reserved consisting of Cockburn, 
C. J., Erie and Williams, JJ., Martin and 
Channel BB. who field that ^here vfras a 
power not only in a constable but in all subjects 
of the Sovereign to apprehend a person as to 
whom there was reasonable ground for suppos- 
ing that he was about to commit a breach of the 
peace. As observed by the learned .Judges 
the power given in this matter is one which is 
very essential to the orderly government of 
society and the preservation of the pdace. No 
doubt the magistracy and the judiciary should 
jealously watch any inlerference iVith the 
liberty of the subject and scrutinise carefully 
the act.s of any person who alleges that in 
order lo preserve th« peade he had to interfere 
with the liberty of his fellow citizen. But if 
that necessity is once clearly established it is 
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not only the law but it is extremely expedient 
that the power of interference should be 
upheld. 


oD^v voidable and was binding until set aside 
by a competent Court, his I^ordship held that 
the indictment of bigamy was sustainable. 


Abetment of bigamy by a Hindti father. 

A curious case of bigamy recently came 
up before the Punjab High Court, Gafja Nand 
and another Crown, i?. Lahore 288. The 
facts are these. An ‘ unfortunate dispute arose 
between a Hindu wife and her husband re- 
garding the right to give their daughter in 
marriage. The wufe left her husband’s house 
•and migrated with her minor daughter to the 
house of her brother and ‘ while there slie 
married the daughter only nine years old to a 
man of forty. The child was practically sold 
to this man who paid Rs. 5,000 as the price 
of the girl. The father on coming to know 
of this unfortunate affair took the help of the 
Criminal Court and the girl on being produced 
in Court in pursuance of a warrant was handed 
over to him. A few months later the father 
solemnised the marriage of the daughter with 
a suitable bridegroom and this led to the pro- 
secution of the farther and the son-in-law for 
abetting the offence of bigamy. The convic- 
tion was upheld by the High Court and the 
reasons given by Shadi Lai, C. J., are as fol- 
lows ’ 

“There can 1)0 no donhi that the marriage 
of a girl of nine years with a man of forty 
prompted as it w'as by tlie (;upidity of her 
maternal uncle and the resentment of her 
mother against her husband was not in tlie in- 
terests of the girl ; but the crucial question for 
determination is whethei* it was a void tran- 
saction and had consequent! v no existence in 
the eye of the law. Now if has been foiuut as a 
fact tliai the niotlier actuallv celebrated the 
marriage and the ])resunipiion is that the 
usual cerenjqnies w’ere performed. Tlie law 
h peifeetly clear that the father is the proper 
person to give his daugliter in marriage, that 
unless the father has deserted his wife and 
daughter tlie mother cannot give the daughter 
in marriage without the consent of the father. 
But a Hindu marrjage is a sacrament and the 
rule is now firmly established that a marriage 
which is duly solemnised and is other- 
wise valid is not rendered invalid because 
it was brought about without the consent of 
the gnafdiau in marriage or even in contraven- 
tion of an express order of Court.” In this 
view and further holding «*fchat even if +he first 
marriage was brought about by fraud it was 


A Hindu father in the position disclosed by 
the facts of this case would naturally com- 
mand the sympathy of every one but under 
the law as it stands, there is perhaps 
no answer^ to a criminal charge. But 
so far as ‘the man who marries the. gii’l 
is concerned it is absolutely necessary 
that it should be found against him that he 
had knowledge of the fact that the girl had 
a husband living. This is all the more neces- 
sary in a case whe're the girl in question has 
not passed the age at which marriage usually 
takes place and there is no reason to suspect 
any foul play. The judgment of the High 
Court no doubt affirms the conclusions arrived 
at by the lower Court but in a criminal case 
one would ex])ect to find some indication in 
the judgment of the High Court showing that 
this very material point was taken into con- 
sideration. There is no doubt that in such 
ca?es the person who marries the girl is in a 
different position so far as mens rea is concern- 
ed from the person who gives away the 
daughter. 


From the ]>oint of view of the father also 
cases like these ought to engage the serious 
attention of Hindu society, for so > far as 
these matters are concerned the Government 
is totally helpless and cannot ]>e expected to 
take any initiative to bi-ing about a change of 
law. ^ Without meaning to say •anything 
dei'ogatoi’v to the sacrosanct character of marri- 
age in Hindu law it seems to be repugnant to 
all notions of justice and common sense that a 
girl practically sold a.s a slave to a rogue under 
the gaVb of ceremony of marriage should be 
given up as lost for ever. 


A Suggestion from the Administrator»Gene« 
ral and Official Trustee’s Office, 

The Administrator-General and the Official 
Trustee has drawn our attention to the fact 
that members of the legal profession in address- 
ing communications to him do not head those 
comlnunications so as to indicate the estates ,or 
trusts to which they refer. This omission, he 
writes, causes a considerable amount of in- 
convenience and confusion in the records of 
the Administrator-General and, the Official 
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Trustee, and also leads to delay in attending to 
4 jommunications. We think it desirable that 
'the suggestion should in the interest of all 
jparties concerned be followed. 


A Correction. 

Mr. S. Srinivasa Iyengar, Vakil, Madras 
High Court, writes to inform us that the Privy 
Council, on the 19th December last, has aflirni- 
ed the decision of the Madras High Court in 
the appeal of the Secretary of State for India 
in Council against the Rajah of Vizianagram, 
and not reversed it as has been announced in 
our correspondent’s London Notes pftiblished 
in the issue of the 5th iJeceraber 1921. Our 
correspondent evidently recorded these notes 
prior to the delivery of the written judgment. 
The judgment delivered by the Privy Council is 
presumably what Mr. Iyengar says it is. and 
we are aw’aiting confirmation thereof from 
our correspondent. 


LONDON NOTES. 

(From our own Correspondent.) • 

Dec, 23, 1921. 

During the past week the Board concluded 
the hearing of Ramalinga Annani v. Narayana 
Annanii an appeal and cross-appeal from Mad- 
ras in which the argument took six days. H^he 
sui( out of wdiich these appeals arise is one 
ior partition and the main questions that arise 
are H) wliat are the joint family pro])eriies 
available for division? (*2f) Whether one of 
the Dejyendants is or is not to he treats as a 
member of the joint family entitled to a- share 
on partition? (.3) Whether the properties in 
the possession of Defendants 2 and 4 arc their 
exclusive properties? 

Sir Geo. Lowndes, K. C. and Mr. Dube ap- 
peared for the Appellant-Defendant No. 1. 

Messrs. A. M. Dunne, K. C. and Kenwortliy 
Brown for the cross-Appellants. 

Messrs. DeGruytker, K. C., Naradmham 
and Parikh for other members of the family 
with divergent interests. 

The arguments were almost entirely direct- 
ed to the facts. 

Sarju Prasad Missir v. Maksudan Chaudliuri, 
t\n appeal from Patna was argued before the 
Board on the 19th and 20th December. 

Messrs. DeGruyther, K. C. and Dube ap- 
peared for the Appellants: 


Mr, Parikh (for Mr. Abdul Majid) appeared 
for the EespondeuLs. 

The principal question for determination 
whether the Appellants can challenge the^ pur- 
chase at an auctioii of the property •in dispute 
by the predecessor of the Kespondents, seeing 
that they had allowed the Eesiwndents to re- 
main ill possession for 20^years and had ac- 
quiesced in a decision of tlie (’oiiri excluding 
the pmiierties from sale and wlieilier the suit 
is burred by limitation. Having heard the 
arguments the Board reserved judgment, but 
on the following day they informed counsel 
that they desired to have further evidence 
frojn India and would give counsel the opjwr- 
tuiiikv of again addressing the Board when 
this evidence was received. 


The last case heard by the Board consisting 
of lords Biickmaster and Carson and Sir J. 
Edge was an ex parte appeal from a Full 
Bench decision at Patna, Mahant Jagannath 
Das Janki Singh. 

The suit was one for the recovery of posses- 
sion of.certain property which has been lield to 
be ziral land. The nyiin question for deci- 
sion is whether the suit is governed by the limi- 
tation provided by Art. 139 of Sch. I of the 
Limitation Act, 1908, or whether it is govern- 
ed by tlie provisions of Art. (D (A) •of Sch. 
HI <if tlie Jkmgal tenancy Act, 1885,, as 
amended by tlio Ihuigal Council Act I of ]9(T7. 

The ( bief Justice* and Mnlliek and Boe, JJ., 
had held tliat the jirovisions of the Bengal 
Tenanev Act were applicalde on the ground 
that tlie Defendant was a non-occupancy ten- 
ant ((’lia])man ai^l Jwala Prasad, JJ. contra). 

Mr. Parikh for llic Appellant argued that 
the mujoirfv of tlie Full Bench were in error. 
At (lie eoiiclusion of liis argument their Lord- 
ships said that they would constder the advice 
tliat they would tender to Ilia Majesty; and 
the' Coiu t ruse for tins term. 

The next sitting begins on tlie lOtli January 
and the intention at present is to commence 
with I lie hearing of Colonial appeals. 

• G. D. M. 
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Trial of THCRTLiLr; and Hunt. By Eric B. 
Watson^ -LLM., Bar^aULaw, IJutterwortli 
i(: Ct>. (India), Ltd. G, Hastings Street,' CaL 
vutta. Price Its. 0-8. 

This is one of the latest additions to llie 
^’otable British I’mis series. It look place 
ill the year 182i and was almost the last 
famous trial to take jdaoe under the Tudor 
procedure, rightly described as “ inouisi- 
lorial.” It stands out with hardly a ])arallel 
as a murder undertaken with no other object 
l)ut lucre by several persons? unconnected by 
domestic lies. To the criminologist any case 
of such a nature presents itself as a rarijly in 
the psychology of murder. Such enormity 
of guilt as is implied in a cold-bl(X)dcd merce- 
nary murder almost forbids the association of 
several for its aecomplishment — ^the mulnul 
confidence essential to criminal consjuracies 
would be lacking in men so utterly deprafed. 

“ The final purpose of murder considered as 
a fine art **says beQuincey is precisely the 
same as that of tragedy .... to cleanse the 
heart by means of piiy and terror. Now terror 
there may be but how can there be any jiity 
for one tiger destroyed by another tiger.” Yet 
observes the master critic ” The world in 
general are very bloody minded; and all they 
want in a murder is a copious effusion of 
blood; gaudy display in this point is enough 
for them.” To this base love of the vulgar 
for the merely thorripilant clement in mur- 
der must be attributed the immense re- 
putation of Thurtell as a murderer. The in- 
cident was a sensational one. At the trial the 
prisoners were defended by counsel like Chitty 
and Thesiger. It is interesting to read I he 
report of the motion in arrest of judgment 
made by the former of these celebrated lawyers 
when he founfi that all his other efforts failed to 
save his client. The following description of 
what took place is quoted in the in- 
troduction to the book from a M. S. 

of Ijord Chelmsford himself. We were 
all exhausted and in a state of nervous 

excitement and the- Judge was prepar- 
ing to put on the black cap to pronounce 
sentence. At this awful moment Chittv, 

the celebrated special pleader, rose to move in 

arrest of judgment. He w^as always a con- 
fused ^^peaker at the best of limes but he was 
llien in such a state of pervous trepidation 
that be was hardly articulate and in the 
^idst of a confused jumble of words it was 


withe difficulty that we could understand his 
objection — that the trial had begun on Jami- 
ary the sixth, the feast of the Epiphany, whicli 
^\'as i Dies non like a Sunday and therefore that 
I he whole proceeding was void. TBe only 
answer given by Mr. Justice Park w-as ex- 
pressed in these terms. “Why Mr. Chitty, 
the Lord Chief Justice frequently tries Cases, 
on Good Friday” to which Chitty answered 
“ Talking of Good Friday ppts me in mind of 
a. story ” and then he told the w^ell-knowm 
anecdote but with the omission of Pontius 
Pilate, the only point.” The present volume 
like others of the series will be read 'with in- 
terest by laymen and lawyers alike. 


The Law relating to Contract of Sale of 
Goods. By Wpiam Wallis, Second Edi-. 
tion. By W. Nembhard Hibbert, LL.D. 
(London), Published by Sweet and Maxwell y 
Limited. 

This carefully prepared little volume of 
about 200 pages consists of six lectures deli- 
vered by the author at the request of the Coun- 
cil of Legal Education on the law relating to 
the Contract of Sale of Goods, The object in 
delivering the lectures was to facilitate the 
study of ilie provisions of the Sale of Goods 
Act, 1893. In the present edition of the book 
which is the second, certain matters contained 
in the Eratta of the former edition have been 
incorporated with the text and some few alter 
ations necessitated by recent decisions and 
statutes have been set out in foot-notes. The 
Text ot the Sale of Goods Act, 1893, l^a^ been 
printed in the appendix. The book which is 
one specially suited for students of law con- 
tains a clear exposition of the law of contract 
relating to tlie sale of goods as contained in 
the English statute. The printing and get up 
of the book are as they are alw^ays found to bo 
in -Messrs. Sw^eet and Maxwell’s publications. 
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The late Viscount Bryce. 

A’ ' Reuter’s message received' liisl» week 
aftnounces the death ot Visoouut Bryce a 
prominent figure during the last I'orty years lu^ 
the liteiary, legal and political world of W:, 
British Isles. More a litterateur than a 
tician, and a scholar more than a lawy^i ni^ 
claims to remembrance by posterity 
more on his contributions to the scji^ntuic 
study of history and politics, than on 
press he may be supposed to have left upo^fid 
public life of his country, inspite of 
mate association with the (iovernmc^ Ofr 
United ^^ingdom for many years. Hi^book 
on “ The American Commonwealth “ is one 
of the acutest and most informing studies in 
politics in the making, and as brilliantly exe- 
cuted as it is original. No one can read his 
Studies in History and Jurisprudence without 
pleasure and profit. He was as robust a believer 
in democracy as Mr. Elihu Root, the American 
politician and publicist, and it is w'orthy of 
notice that recent events in Russia and else- 
where faded to shake his faith in it, as his 
latest publication,' “ Modern Democracy,” 
clearly show^s. He was a finished scholar of 
the widest and most all-embracing culture, 
and a philosophical thinker of the highest 
acumen, combining breadth of view yvith 
acuteness of insight, both of wdiich he main- 
tained to the last. It will not be easy to fill 
the void in the literary and political world of 
the British Empire left by his death. He was 
born in May, 1838, so that he died at the ripe 
age of 83 years’ 


Where orders under sec. 151 of the Civil 
Procedure Code are appealable. 

A correspondent has asked us to discuss 
what lie considers lo be a very knotty question, 
viz., whether orders under sck*. ]r51, C. P. Codci 
are ajipealable. An order .under this section 
may be made in such varieties of circum- 
stances and may take such a variety of shapes 
that* it is impossible that tbe^ should all be 
appealable or the contrary in the same uniform 
way. Tlie answ'er in each case will depend 
ui>on the nature in that case, and appeal will 
Ue or not according as the order (jomes or not 
;%itlim the description of “ decree ” as defined 
in sec. 2 (2) of the Civil Ih'ocedure Code. Our 
correspondent suggests a concrete case, viz., 
an order of the Court purporting to bo passed 
in the exercise of the CoiiH ’s inherent power 
under set;. 151 setting aside an order dismissing 
a suit for default. In such case, the Courf 
' would seem to entertain the application under 
Or. IX, r. 9, Civil Procedure Code, though sec. 

of the Code W'ould enable the Court to act 
m B, ground not specified in Or. IX. r. 9. 
tTpon this view, th^ order would not be appeal- 
able. If this argument should appear to be a 
somewhat strained one, it Vould probably be 
held that it would still not be held to be a 
decree within the general definition of 
“decree” in sec. 2(2) of the Code. We do 
not think w'e need enlarge u!)on the matter any 
fiwlher, as a general answ-er cannot really be 
given to the question propounded by our 
ccirresj-iondent. 

- ■ I, ■! 

When execution sale after Judgment^ilebtor’s 
death binds legal representative not 
made party under Or. XXII, r. 22, C. P. 
C. 

Shankar Dayi v. Dattabaya Venayah, I. L. 
R. 45 Bom. 1186, isi^anotfier case which puts 
the soundness of the decision of Lord Hob- 
house in Malkarjun v. Narhari, I. L. R. 25 
Bom. 337, severely to the tesf. Plaintiff in 
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the case applied after the death of th^ Defend- 
ant against whom lie had got a decree for exe- 
cution and caused notice under Or, XXII, r. 2*2, 
Cri\ C., to be served on the judgment-debtor’s 
brother's widow as his^ legal representative, 
inspite of the fact that he w^as aware that the 
debtor had bequeathed his properties to his 
mistress. The High Court (iMacleod, 0. d. 
and Shah, d.) held thal the debtor’s mistress 
who w^as to the Plaintiff’s knowledge his real 
legal representative w-as not bound by the sale 
which in the circunistances was void and not 
voidable only. The only cp'cumstance wliicl) 
differentiates tliis case from Mallmjunfi ease 
is that in Malkarjmt’s case the docree- 
holdei’ may be assumed to liave souJ>iit to 
cause the wrong person to be made a purtv as 
the legal representative of the deceased judg- 
ment-debtor under a bond fide mistake. The 
know'ledge on the part of the decree-holder of 
the actual stat(j of things was no doubt relied 
oil by the Privy Council in liaghiUHitli Das v. 
Suwler Das, L. R. 41 I. A. 251, as a ground 
for differentiating that case from MoIImjiins 
case. But we fail do find what differ^nice thal 
eivcurnstance makes in the application of the 
general principles ‘enunciated in Malkarjuti's 
case, since the making of a person a parlv as 
legal representative is in every case dependent 
on the; adjudication of the Court. The (-hief 
Justice in the ease under nolice appears to 
Jhink that the difference lies in the fact thal 
in Malkarjuii's case there was an adjudication, 
and none in ihife case. The iiresent case could 
he differenliatod on the ground of fraud on the 
I^hiinliff's part hut that is not the footing upon 
■which the judgment of the Court proceeJ.s; and 
ii is doubtful if even fraud would make the 
sale void and noUvoidahle only. 

ATTESTA'TION OF AlOKTCrAGR BOXD. 

B\ Mn. Kshrttra Nath Sixoh, 
Monsif of R.anciii. 

Can the admission of a party as regards 
execution of a mortgage bond render valid that 
which is invalid? ' 

The above point was first raised bv the 
Hon’ble Mr. Justice Dass in Mussammat 
Hira v. Bamdhan in 2 Pat. Law Times 752 at 
page 754 (s. c. 1922 Pat. 42) with re- 
fere]t^.e to the question of the valid 
af^j^tation of a mortgage bond by at least 
two attesting witnesses under see. 59 of 
the Transfer of Property Act. It is ruled in 
*J5 607i (P. C.), that attestation of a 


mortgage bond must be made by witnesses 
signing their names after seeing the actual 
execution of the deed and that mere acknow- 
ledgment of signature by the executant is not 
sufficient. Hrs Lordship after citing Wood- 
roffe on Evidence and 44 Gal. 345, 22 C. 

N. 444 and 4 P. L. J. 511, as established 
authorities of the Calcutta and .Patna High 
Courts for the view that the admission of exe- 
cution of a mortgage bond renders it unneces- 
sary for the Plaintiff to prove its valid attesta- 
tion according to sec. 59, goes on to observe as 
follows: — “If the matter were ras intvgra, 
I should doubt whether admission of a party 
can render valid that which is invalid. The 
question is — Is the rule enunciated in sec. 59 
of the Transfer of Property Act a rule of law 
affecting the validity of the mortgage or is it 
a rule of evidence affecting proof of the docu- 
ment? My own view i.s that sec. 

70 of the Evidence Act operates only when the 
mortgagee has not given any evidence at all of 
due execution of the document bv the mort- 
gagor. but relies on the admission bv the mort- 
gagor .... But the matter would stand on 
an entirely different footing if the mortgagee 
produces his evidence of the execution and 
that evidence establishes that the document 
was not attested in the manner required by 
sec. 59 of the Act.” 

The identical question arose in Paban v. 
BadaD 34 C. L. J. 498, in which the Hon’hle 
Justice Sir N. R\ Chatterjea and the Hon’ble 
Mr. Justice Panton, while coming to the 
same conclusion, did not feel themselves bound 
by the rulings of 44 Cal. 315 and 22 W. 

444, mentioned above, and observed as fol- 
lows : — 

“ In those eases, however, the only Question 
related^ to proof of execution of the mortgage 
bond. No question was raised before or decid- 
ed by the Court, in either of the two eases as 
to the validity of the mortgage bond with refer- 
ence to the provisions of sec. 59. The two ques- 
tions are different, one being the question of 
proof of execution of a document required to 
be attested by calling one attesting witn^'ss 
under sec. 68 of the Evidence Act, wdiich, 
however, is not required where the execution 
of the document is admitted by the executant 
as kid down in sec. 70 of the Evidence Act. 
The other question relates to the validity of 
the mortgage even though the document might 
be proved according to law.” It is also in- 
, teresting to observe that 2 P. L. T. 752, was 
decided in June 10, 1921, and that in July 26 
of the same year 34 C. L. J. 498, was de- 
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oicled obviously without reference to the 
I'ormer. 

Another point which often comes up before 
ihe trial Courts is the stage at which the 
validity of a mortgage bond cah be questioned, 
ill 2d Ind. Cases 991 (Mad.), it is ruled that 
where ip the course, of tlie trial and notion the 
pleadings a Defendant raises the plea that the 
‘mortgage is invalid, because the signature of tlie 
mortgagor was nbt attested by two witnesses 
(he Court should not dismiss the suit for that 
reason. 11 only upon a distinct and supple- 
mental .issue framed on the point and after 
giving both the parties, an opportunity to 
address fresh evidence on il, that the Court 
should find for or against the invalidity of the 
document for that reason. This ruling merely 
lays down that- a plea of invalidity of the docu- 
inent should not be allowed to be raised bv the 
Defendant at a late stage, without allowing 
the Plaintiff mortgagee an opportunity to 
adduce all available evidence to meet the De- 
(endanfs case; similarly in 34 C. 1 j. J. 498, 
tlie trial Court failing to appreciate (be dis- 
*tinction between proof of execution o1» the 
mortgage and its validity under sec. 59 
of the Transfer of Property Act, held that 
Ihe execution of ihe bond not being challengod, 
ihe ne(,'essity of its proof did not arise and over- 
ruled the other })lea of one of the Defendants, 
luz., that the bond should not be regarded as 
:i mortgage bond. The lower Appellate Court, 
however, held that the only attesting witness 
examined was the scribe who also executed the 
document on behalf of the mortgagor and, there 
beinii’ tto other evidence, dismissed tlie suit, 
bolding tliat sec. 59 had not been complied 
,with. Their Lordships, however, pointed out 
tliat. unlike 23 C. W. N. 290, the scribe, was 
not ihe only one of the attesting witnesses who 
signed their own names. Their Lorefships, in 
tlie result, remanded the suit for fresh evidence 
on the ground that though the point was taken 
in the written statement, the distinction, as 
pointed out above, was lost sight of by the 
lower Courts. 

The case, however, stands on a different 
footing when after a distinct issue has been 
raised and the Plaintiff has called all his avail- 
able witnepses, it transpired at the cross-exa- 
mination of the attesting witnesses tha* they 
did not see the executant to sign. In such a 
case, the onlv thing to do is to dismiss the suit, 
if a personal decree cannot be given. See 31 
Tnd. Cas. 70fi (All.). Even if no issue is 
raised by the.Defendant as regards the validity 
of the document, if the Plaintiff mortgagee 


chooses to examine all his available attesting 
witnesses and it transpires at the cross-exa- 
mination of the. Plaintiff and his witnesses 
that the condition of sec. 59 of the Transfer ol 
Pro[)eily Act were not fulfilled, the" Court lias 
am))le power to frame an issue at that stage 
arul to decide the suit forthwith on the admis- 
sion of the .Plaint*iff’s wiln(?sses as regards the 
invalidity of the mortgage. In 35 Madras fiOT 
Ip. (M, mentioned above, this was exactly 
wluil was done and there was no contention 
before tlicir Ijordshijis of the Judicial Com- 
mit lee that IheJ^luinliff had not '‘been given 
suili(‘icnt op|)ortunity to let in evidence on the 
new issue. 

Allot her poinf which arises in conneclion with 
tlie (juestion of valid attestation of a mortgage 
bonil is, if the mortgagee fajis to prove bis docu- 
ment as a mortgage bond, is he entitled to a 
simple money decreed II seems in the first 
place lhat where a personal liability is reserv- 
ed in the mortgage bond, n monev decree may 
ordinarily be given, unless it is barred by 
limitation. In 31 Ind. Cas. 700 (AllJ, i( is 
however, ruled by Ib^ Hon’ble Sir H. 
Ricliards C. ,1. and tbe^ llon'ble Mr. Justk'e 
Rafique. that under the* circumstances of the 
suit, no .simple money decree could he given 
because that would entirely change the charac- 
ter of the cause of action. In this 4 ;ase, the 
Defendant was the son of the executant and 
tlieir Ijordshi|>s ruled This would be wi- 
tirelv a new causti of action in wliicli theu’c 
might entirely he a new *defence.” Their 
Lordships also remarked thus : — “ In order to 
give a simple money decree, we should either 
amend the plaint or treat the plaint as amend- 
ed.” Again in T^3 tnd. (-as. Ill (All.), it 
was ruled hv tlie same Jwdges that “a Court 
is not bound lo give a simple money decree 
where the Plaintiff sues to realiii^ his debts on 
fool of a mortgage. A simple money decree is 
frequently 'given by the Couna but that is a 
matter of grace ; when it does so, it should 
amend the plaint by adducing a eltiim for a 
simple money decree. Their Lordships wen- 
inclined to give a money, decree in that parti- 
cular ease l)ut it transpired that the suit was 
instituted more than 6 years after the date of 
the bond for which personal liability was 
liarrcd under Art. 110 of the Tjimiiation Ad. 
In the (‘alcufta High Court, it is distinctly 
ruled that an imprope;rly attested document 
w41l fail of its effects but it may be used to 
obtain a personal decree against the executant. 
A different note Is struck in 18 Mad. 29, which 
is, however, dissented from iit26 Cal. 222 and 
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is also.disappi’oved in 30 Mad. 284. But if the 
persoucA covenant reserved in the document 
cannot be dis-entangled from the mortgage, it 
caiiiRt be enforced at all and the deed then 
\\ holly fails. (See 5* Cal. 611). 

The attestation of a mortgage bond within 
the meaning of sec. 59 of the Transfer of Pro- 
perly Act is a pitfatll of inanya inoney-leuder in 
(lie backward parts of this country and is a 
source of much litigation in wdiich the moit- 
gagees appeal* to be at the mercy of much too 
common dishonest attesting witnesses. 

JlaUB of (SaotB. 

CALCUTTA HIGH COURT. 

Recent deoisions notljet reported 

(The InportMit oases to be fully reported hereafter.) 

Ctv If. Appellate J urtsdiction . Befoie 

( Shatter JEA and Canton, JJ. Appeal 
PROM Appellate Bkcheiii Np. J39G ok 
.1919. SARASfBAJ.A DAST, (Plaintilf) 
Appellant CHUNI LAL CIHOSP., t De- 
fendant) Kespondent. Heard 22nd Nov- 
ember ]921. Judgment 23rd November 
1921, 

Indian Contract Act, IX of 1872, secs. 201 
and 209"— Limitation .Icf, IX of 1908, Arts. 
89-120 of Sell. II — Agency conchmon of—Snil 
fm furnishing account against agent; death of 
the jmncipal Agent or Trustee. 

The Appellant brought this action on 2 1st 
December 1916 against the Resyiondent 
claiming atwunts for the years 1301 to 1321 
B. S. and for recovery of the amount found 
due n[X)n such accounts being taken. 

The Defendant was the agent of the Appel- 
lant’s hnsban^d Jotindra for collection of th(^. 
rents and profits from his landed properties 
and for yiayment of the dues of the superior 
landlords and so forth. Jotindra died on 2511) 
July 1912. The question in this appeal was 
wh(‘.ther the Plaintiff’s claim for accounts was 
liarred by the statute of limitation — the suit 
having been brought beyond three years from 
25th July 1912, the dale of the Plaintiff’s bus- 
hand’sfSeath. 

The lower Appellate Court on appeal by the 
Respondent, found that he was tlie agent of 
the luishand dotvn to his death, f.c., till 25th 
July 1912 and he then remsPiiW in the .servic^ 
of the Appellant, his widow and administra- 
trix, till the end of 1321 (about middle of April 


1915) when his services .were dispensed with. 
The contention was that the agency having 
terminated on 25th July 1912 by the death of the 
principal and this suit not having been brought 
before 25th July 1915 the Appellant’s claim for 
accounts for the period prior to (the 'Plaintiff’s 
husband’s) death, i.c., till 25th July 1912 was 
barred. The said (Jourt then holding that 
having regard** to sec. 201 of the Indian^ Con- 
tract Act, Art. 89 and not Art. 120 of Sch. II 
of the statute of limitation applied to the case, 
dismissed the claim of the Plaintiff for the 
period prior to the date of the Plaintiff’s hus- 
band’s death, viz., till 12th July 1912. 

It ^^'a8 contended for the Appellant before 
their Jjordships, that the position of the De- 
fendant (Respondent) having been altered to 
that of .a Trustee after the death of the Appel- 
lant’s husband so far as the interest of the de- 
ceased \^'as concerned — by operation of sec. 
209, Indian (Contract Act, Art. 120 applied to 
the case and not Art. SOgjjjJjpch limits the 
agent’s liability from the conclusion of the 
agency. (1) Nabin Chunder Barua v. Chandra 
Madhub Borua, (1916) 44 C. T. fP. C.) and 
(2) Modhiisudan v. Bahhal, (19J5) 43 C. 248 
at p. 254 : 

Held — That the suit being one for accounts 
on the ground, that the Defendant-Respondent 
was bound to render accounts to his principal, 
and there being no question here of suing -the 
Defendant for act,s done by him after the 
death of his late principal which he might 
have done as Trustee, Art. 89 and not Art. 
120, Rqli. TI of the Limitation Act applied to 
the ease. • 

Dr. Sarat Chunder Bysack for the Appel- 
lant. 

Mr. Monmotho Nath Ganguly for the Re- 
spondent’, 

H. D. C. ^ 
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with 08 an actual interest in land^ and so is 
capable of bciu^^ inherited and transferred (1). 

On the other hand the Reversioner of a 
Hindu wjdow has a future, uncertain and con- 
tingent interest in the reversion : in other 
words, he has a mere naked chance of succes-^ 
sion to the widow, contingent on survivorship 
to her, (and nori-intervcnt'/on of any nearer 
heirs than himself), foj* before lier death it is, 
of course, impossible to say (i) who shall ac- 
tually survive her and {ii) occupy at her (l(‘atli 
the ix)8i<ionof heir to llie. last full owner A 
mere possibility of sucei'edin^f' to a reversion of 
this kind cannot be inhib ited or transferred (^) 
as if it were a vested interest, as in the case of 
a reversion under Enolisli Law'. 

Secondly, the grantee of a particular estate, 
(say, a lease for a te^'in of \Tin\s, or for life, sliced 
off out of a fee-simple), of course derives his 
title by gray}t. U])oil the determination of tliat 
estate, therefore/ 1 lie ttuiant-in-fec, or liis heir 
will again luroine lonanl-in-fee-siTn])lo in pos- 
session . 

A Hindu widow, on the other hand, does not 
derive her title to* her deceased hwibaiurs 
estate by grant from her so-callcd reversioners, 
for they themselves have no vested interest 
therein in the lifetime of the widow to grant. 

Indeed, as pul hy Lord Darvey in Hejoif 
Gopal Mukerji v. Krishna Maheshi Deri, “ A 
Hindu widow is not a tenant for life, hut is 
owner of her husband’s property, subject to 
•certain restrict ions on alienation, and subject 
to its devolving upon her husband’s heirs upon 
her death. But slie may alienate it subject to 
certain conditions beiiuf complied with. Her 
alienation is not, therefore, alrsolutely void, but 
it is prhnA facie viodable at the election of the 
reversionary heir.” ‘ 

Thirdly, the holder of a particular estate— a 
tenant for life, for instance — is not permitted 
by English law to deal with the estate as if he 
wWe seized in fee, and, tlierefore, no acts of 
his can. under any cirenmstanees, defeat or 
destroy the ulterior intcrc^^f, which remains 


Williams on Kent i*ro'iurfu. ?2na Ed. 

(21 Chiruve^n v. C/tintro/n^ J. !.■. R. 29 Mnd. [IPCU] 391 

(4011 

(31 Jlmrit v. fuii/n 22 I' W. X. [lUlV- 

39181 409 '413. 4l.'>1 P 0.: Jimoli Ammnt v. Xnrnt/nn ^nmi 
Aiw^r, U All li. ,r. ri9min«J'r men' V. 0.; s/inm 's,nul,r 
Ackhan Kiuir, T. U. R. 21 AH. riS'J'U pin ovoirnliiiL'’ Omhinfi- 
deov Ifarjan, T T.. H. 2o Onl rm98l 778; »ls^ Jnqnumith 
V mbhn^ I. L. H 31 AU (mnSl r>3 ywl Nund Kli^hor, hd v. 

AWiZrtw, r. c R. 29 Oil r»90‘U .^sr. ran.?); ais^ ti.o 

londinor ca-Pe of Anandn Motnin Ro\i v. (irntr MfrUon MnIJik, 
25 0. W. N [1920' 498, jorr Sir A^ulosh Mook^rjop, Ofp^. 
C. J. and sec. 6, h diun Transfer of Profnrtif .Ic? of 1882}. 


vested in the grantor during the continuance of 
such particular estate. 

Under the Hindu Law, on the contrary, the 
widow, the hoWer of her husband’s estate, ca^n 
under certain circumstances give an absolute 
and complete title so as to defeat or destroy 
altogether the prospects of reversioilers, (the 
whole estate being, for the time being, as ob- 
served in Shivagvnga case (1), vested in 
her absolutely for some purposes, though in 
some respects for a qualified interest). Hence 
the interest of the reversioners of a Hindu 
widow .cannot, strictly speaking, be said to be 
an estate in reversion, neither can the estate ol‘ 
the widow herself be rightly called a life estate, 
even according to that very system of law from 
which the terms themselves have been 
borrowed. 

Fourthly, the estate of a Hindu widow can- 
not in any sense be said to be an estate held in 
trust for the ulterior heirs, i.e., retwrsioners (2). 
In olhor words, there is no relationship of 
(U\slui-qiie-trust and Trustee between the rew- 
sioner on tlie one hand and the wddow on the 
ollmr during the continuance of her estate. 
The only right allowed to the reversioner by 
Hindu Law is the right to cmard against wil- 
h\\ waste and unauthorized alienations by her, 
VO doubt a consequence of the doctrine of Re- 
verter incident to her qualified estate. This 
right relates rather to the limitatioyis of that 
qualification than to the limiLs of her rights as 
heir-at-law, i.e., to the restraints or fetters on 
lier ix>wer of alienation w'hich are inseparable 
from the very nature of her estate and have 
nothing to do with the existence or non-exist- 
ence of reversionary heirs capable of taking on 
her death (3) ; for on their failure the Crown 
possesses the same ]x>wer which they would 
have of protecting its interests by impeaching 
any unauthorized alienation bv her. Indeed, 
the concession of a right of suit in these cases 
to the reversioners, and, failing them, to the 
Crown as ultimus hoercs is allowed, as pointed 
out in Chiruvolu v. Chiruvolu (4\ only for the 


l\) JCntnmn Xatvhhr Tht: linA of Shiva [1863] 

9 Moo 1. A 543. 

Jlindu Z/rtM' nnd Vsnrfc, 7Mi Efl., p. 842 j 
Ahinash v linrinath, T. Ti. R 32 ChI. [1904] 8?, 

»31 Thf CofiMor of Afasulipatiim v Cavnhf VenmUi Nar* 
rahMtMk, 8 Moo. T. A. [18011 .590 o.W). 

141 Spc snprn, int p. 40? of tlio Roport); stee also AhhmsK 
Chandra Maznmdar v. Jfnrinntk Sha^a. I. L R 32 CnI. 
[1994] 02 00-07*; Oorind Pitlai v. Thaijarnmnl, [19041 .*i7 
(03), jitr D.ivios, J. ; Chidto Mmrr v. Ttmah Mmrr, [1880] 
T. L. R. 6 Cal. I^H ; s. r. 6 C L. R. 588 • grr nlao Beharp Lnl 
i}fohuruHir v Madho Lall Shir Crya^vai, [1874] 13 B. L. R, 
222 : e. c. 21 Soutli. W. H. C. B. 430. 
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purpose of protecting the interests of the per- 
son or persons who may eventually turn out to 
he the heir or heirs, and the object of’ the legal 
proceeding is really the perpeUiation of testi- 
mony, which, owing to lapse of time might not 
be available for the heir when the suc 9 ession 
.actually H)penB. 

Therefore, except as limited by this right of 
suit in favour of the reversioners, the widow 
cannot be said to be life-tenant or trustee for 
the latter. “ Within the limits imposed upon 
her the female-holder has the most absolute 
power of* enjoyment. She is accountable to no 
one, and fully represents the estate, and so knifj 
as she is alive no one has any vested interest 
in the succession (J). 

Accordingly it has been hold, 02) “a widow is 
not bound to mortgage any ]>ortioTi of her luis- 
band*s estate if that would be more prejudicial 
to her than sale by reducing her income to a 
greater extent as she does not hold the pro- 
perty for the benefit of the reversioner.'' 
Again, conversely^ a reversioner 'docs not de- 
rive title from a restricted owner, (‘3) nor dues 
one reversioner claim through another ; but each 
derives his title from the last full owner (4). 
So, w’here “ of several kinsmen of equal degree 
who would have jointly succeeded but for the 
widow, if any die in the interim between the 
deaths of the husband and the widow, their 
heirs are excluded.’* 

For the same reason, “ tiiere h no privity 
of estate between one reversioner and another as 
such^ and, consequently, an act or omission by 
one reversioner cannot bind another reversioner 
who does not claim through him ” (5). There 
is, however, an apparent exception as regards, 
firstly, those cases, (e.g., suits impeaching 
adoptions) where there has been a virtual and 
constructive representation of the whale body 
of reversioners through one of them (6) ; and, 
secondly y as regards those cases where the 


(1) Maine’s llhviv Law and VHaf/<, 

{2) Ahinash v. Uariiutth, I L. R. 32 Cal. [1904] 62. 

(31 Shib Shankar Lai v. Soni Jlmn, [1909] I. L. R. 32 AU. 

aa 41 

Bha<f\natn v Sukhi [1899] T. L. R. 22 AU. 33; (invind 
Pillaiy Thayammal, [1964] 14 MhU. L. J 209: 8. c. I. H. 
28 Mad 67 : Abitutfth v Ifarimtk, [1904] T. L. R. 32 Cal. 62 ; 
Harek Chand y Jlejoy Chand.\im[ Cfil h. J. 87 Sh/b 
Sankar ImI v Ram^ epo Huyra nnd Chhtddu yf Dunja, 

Dei, [190'*| T L. R. 32 AIL 382; see also recent P. C. judg- 
ment. in Cal r<. J., dated 16tU .Turn* 1919. 

/.c., unless he is heir of such reversioner in whom the 
Bahadur Hugh v. |1901] 25 T A.: ». C. 

I L. R. 24 All 24; 6 Cal. W. N. 169; Govind JHllm 
Thayanmal, [*‘*041 T. h. R. 28 Mad. fi7; Abinash v, Ilarinath^ 
I. L. R. 32 Cal. [141041 62. 

(6) 26 Indian Cases, [1015] 757 (774). 


presumptive reversioner for the time being 
consented to an alienation by the limited 
female, whether or not lie eventually succeeds 
to what remains of the reversion undisposed of, 
on grounds justifiable by Hindu law and, 
therefore, fairly raising u. presumption, albeit 
rebuttable, of ihg propriety of tlie transac- 
tion (1). 

Where, liowevor, as in Hangappa- Naik v. 
Kampti K^iik (2), the actual reversioner, {i.c., 
the one among possible heirs ^ who (iventually 
succeeds to the w'idow’s estate pariicipaies 
ill the eoiisiderarton jiaid to liis ancestor by the 
vyidow as the price of liis assent to an aliena- 
tion by lier, lie is estopped from impeaching the 
transaction, for one cannot participate in such 
benefit and at the same time call in question 
the propriety of the transaHion. 

As regards the class of suits, (such as those 
relating to adojition), where one reversioner 
has in a- JVjU’esentative eapaeifv virtually repre- 
sented the whole body of reversioners for the 
time -being, “ the principle of finality of litiga- 
tion^ which alone would he tlie foundation of 
the riil^, would apply equally to suits by re- 
mote re,ecrsioners when* they arc allowed to 
institute and carry on such suits ” 

N. MuKKUJKR, M.A., B.L., 
Bar-atfLaw. 

{To be continued.) 


4 ^O'te 0 of (JEmcb 
CALCUTTA HIGH COURT. 

Recent deolBlone not yet reported 
(The (roporteut oa^B to b« fully reported hereafter.) 

Civil Appellate JciysDrcTioN. Before 
Rigilardson and B. B. OiiosE, J,T. M. 
A. No. 81 OF B12I. CIIARU CHAN- 
DRA MAZUMDAR, Appellant u. 
FANINDR A NARAl X CHOWDHRY 
• and others, Respondents. The 23rd Janu- 
arv 1022. 

A pplica t ion for exccut ion — S tay--^Exclusion 
of time—Step in aid of execution. 

The Appellant Charu (!lumdra applied for 
the execution of a decree against the Respon- 
dents on 28th August 1915. The decree was, 
during the pendency of the execution, attach- 
ed under the orders of another Court on 24th 
January 19 IG under Or. XXI, r. 53. In pur- 

' ii 

(11 Raj Lak^hmVn 13 Moo. 1. A. [IfcOa] 209. 

( 2 ) I. L. R. 31 Mad [190'*]. 

(SI Sakyahfini Ittr/lec Hao SaM V, Bhm iini Boat «S<MeS. I. h. 
B. 27 Vad. [190t] 588 (6g0.>. 
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suance of the said order of attachment the 
Court stayed execution on 25th January J916. 
On ^that very day the Appellant applied foi* 
executioEu of his decree under Or. XXI, r. 5d, 
sub-r. J, cl. {b) and the Court allowed him to 
])rocecd with tlie .sale, on condition that tlio 
money for which his decree was attached 
should be paid out of the side proceeds. 1’lui 
sale was held on 2()th .lanuary 19.16 and llu^ 
A])pellant who j)uicliased the property applied 
for and was allowed to have the jnircliase 
money set olf aj^ainst a part of the dues muler 
his decree. This fad was , l)rought to the 
notice of the Court by the judgment-debtoi- 
and the (‘ourt set aside the sale and dm^led 
stay of execution until furl her orders ol\ 51 h 
bVbruarv 1916. On the 25th January 1917 
(he (-ourt received, hack the records frojii ihe 
Appellate (’oilrt and directed the (lecr<*e- 
holder to take ste])s by dlst January 1917, 
Nothing having, been dojie on that datt^ the 
execution case was dismissed for default. 
present apjdication for execution was filed on 
22nd January 19*20. 'Die pro])ertie.s souglil to 
be sold in file juhsent execution cig^^e ne^H* 
difi*erent from those comprised in the execution 
case started on 28th' Augmst 1915. llotli the 
(•ourts below held that inasmuch as the only 
(‘flective stay order was made on 5th IVuruary 
1916, wdiich lasted I ill 251 h January 1917, 
when the Court directed the decreed loldor to 
tuke steps, the |)resent a])plication for ckocu- 
lion was barred by limitation : 

Held (without entering into tlie question 
wliether the period betw'cen 24th Jannaiy 
1916 and 4th Febriuiry 1916 should be excluded 
or not) — Thai the Appellant should be allowed 
to exclude the period from 5lh Februarv 1916 
lo drd February 1917, when Ihe attaclimoni 
order by the other ('ourt was withdrawn and 
that, tlie last step in aid of execution having 
been taken on the 26lh January 1916, when the 
decree-holder applied for a set-off, the applica- 
tion for execution was not barred l)y limita- 
tion, 

Bahu Jathulra Nath Sauyal for the Appel- 
lant. 

No one appealed for the Respondents. 

J. N. 8. Appeal allowed. 


CRT^rmij RrvisioxaTj JiiRtsdtctiox. Before 
Walmslkv and SrHRAW.VRDY, JJ. Revi- 
sion No. 1009 OF 1921. HARI AIOHON 
^^HOSE. Accused, Petitioner r. THE 
KINCr-EAIPEROR, Opposite Parlv. The 
17th January 1922. 

Indian PenaHtJdUe (Act XLV of 1860), sec. 


^20, elements constituting an offence under- 
Indian Evidence Act (1 of 1872), sec, 25, prov- 
ing of admission before a police officer., if 
vitiates the conviction. 

The Petitioner lodged a complaint at Alipur 
against one Gurupada under sec. 406, I. P. C., 
for his refusal to return certain instruments 
wliich he had taken from ihe I’etitioner on 
iiire. Thereafter the said fTiirupada lodged a 
complaint against tlie Petitioner in the Chief 
Presidency Magistrate’s Court on the alleg- 
ation that the Petitioner represented to him 
that he liad got some order from a 'polishing 
firm and took loan of a shar])ing machine from 
him, promising to return it after a few hours, 
hut lliat lie did not return it. While the Peti- 
tioner’s Alipur case, was pending, the case 
agaijist the Petitioner in the Presidency 
Afagistrate’s C'ourt came up for hearing before 
a. Bench of Hony. Alagistrates, and the prose- 
cution examined, amongst other witnesses, one 
Asst. Bub-Inspector of Police of the Tollygunge 
Thaiia to prove that the Petitioner had ’'ad- 
mitted befoi-e him tliat he had taken the sharp- 
ing machine and that lie promised to return 
the same to the Thana. The Petitioner was 
convicted under se’e. 1*20, 1. P. ('. and sen- 
tenced to three months’ rigorous imprison- 
ment and to pay a line of Rs. 100. Against 
the said conviction and sentence the Petitioner 
moved the High (.'ourt. and got the present 
Rule : • 

Held (in setting .aside the conviction and 
sentence) — That the elements necessary to con- 
st ilute an offence under sec. 4*20, I. P. C., had 
not been established and that the Hony. 
Magistrates acted illegally in allowing the 
prosecution to adduce evidence to prove t.he 
alleged admission of the Petitioner before the 
Asst. Bub-Tnspector of Police, and the con- 
viction passed relying thereupon was bad in 
law. 

Mr. Chippendale (for Babu Harendra Kumar 
Sarbadhikary) for the Petitioner. 

Babus Atulya Charan Bose^ Surendra Nath 
Ghosal and Susil Kumar Roy Choudhury for 
the Opposite Party. 

J. N. R. Rule made absolute. 
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Disproportionate sentences in criminal cases. 

We have from time to time commented on 
disi3roi)ortionale seiitencc‘s passed in criminal 
cases. With the advance of the human race 
in intelligence and morality, in enlightenment 
and civilisation the criminal law has been 
steadily improving, subjectively and objec- 
tively both as regards the character and ex- 
tent of crimes and the nature and severity of 
])unishment and also as regards the conditions 
of liability and the methods of enforcing it. 
The question of the nature and extent of 
punishments is as important as difficult. The 
entire history of the Criminal Jiaw shews a 
decided and growing decrease of severity in 
the punishments inflicted upon criminals. 
The change was to a great extent due to the 
greater Recognition of the true object md re- 
quirements of punishment and to the greater 
predominance of the relative theories of deter- 
ment and reformation — theories \\hich dis- 
tinguish modern criminal jurisprudence from 
the system of ^ blind and indisci*iminatc 
seventy which they have happily helped to 
snpresede and wdiich seemed to regard a crimi- 
nal as a heinous excrescence on societv to be 
ruthlessly extirpated, rather than as a diseased 
member to be rendered whole if possible. Tt 
came to be gradually admitted that it was a 
kind of quackerv in fiovernment and argued 
a want of sound judgment to apply the same 
universal remedy, the ultimum supplirium, to 
every case of crime : and though it w\as inuch 
easier to extirpate than to amend mankind 
yet that Magistrate must be deemed a weak 
and cniel surgeon who cut off everv limb which 
through ignorance or indolence he would not 
attempt to cure. 

In a recent case decided by the Patna 


High C’ourt (Gossaiii Mi-sficr v. The King- 
Emperor^ m2 Pat. 14), Bncknill, J., 
has deliven*ed a* very learned and instructive 
judgment and has clearly and forcibly laid 
dowmihe circumstances in which only a deter- 
rent sentence should be inflicted. The case in 
question arose, out of a complaint of criminal 
intimidation lodged by the •European rnaJiager 
of a certain faelory against two residents of 
the locality. The trying Miij^dstrate passed a 
sentencM' of three, nionths’ rigorous imprison- 
ment, meaning to make it a deterrent punish- 
ment. His Lordship, however, reduced tJjo 
senten(*(5 to one of tine..# Tluj learned .Fudge 
obsersefl that deterrent punishments should 
be passed only ^^'hon waves of imittitive crime 
such as for (‘xample garrotlhig, gang robbery 
and forgejy of coniiterfcit coin or notes com- 
mence to sweep ()V(?r a State or in times of pub- 
lic tumult wlien tliere is danger of a witfe breach 
of the ])nl)Iic p(‘aee or security or where ^ 
highly organised <)r what one may call semi- 
professional association of persons engineer 
series of otfonces such as swindling or l)iirglary. 

The (ieterrent mode of punishment is based 
on the propriety aiUl feasiliility of ()])eniting on 
llic criminal will of a persyi and of preventing 
the existence of such will by furnishing suffi- 
cient juotives to counteract tlic temptations to 
crime hy making the crime more* an object of 
dread than an object of desire and the repres- 
sive iriolives .stronger than tlui seductive. 
This tlieorv has been assailed from various 
points of view'. It has beem condemned as 
nnjiKsl, absurd, unnecessary j-nd even ineffec- 
tive. Tliimanitarians scolit the notion that 
piini.shment should ever he inflicted with a 
view to make a public example. The advoc.ates 
of the theory of the criminars reformation re- 
spect the human being in the criminal and 
refuse to use him merely as a means for the 
preservation of the ^Stat^e and therefore accept 
punishment for the crime not so much with a 
view to deter persons from its commission as to 
preserve the criminal from af relapse. They 
maintain that this end is more effectively 
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attained by reform than by terror becaust* 
while violent punislimenls become familiar and 
arQ. despised and Imbitiial criminals are more 
common, in countries where the severest 
penalties ai'c inflicted, mild nimishments avoid 
stirring up hatred and the desii'e of revenge in 
the mind of the /.Timinal and may easily tend 
to his reforju. 1'his mode found special 
favour with the Church, the cliief punishment 
of whicli in the Middh; Ages was penitmice 
with a view to ilie improvement of iiie. eriini- 
Jial ; the Canon Fanv making llui imorove- 
meut the principal object of the puuishmoiit. 


The proper view appeals to lie that wliile the 
theory <jf reformation alone is not adequate or 
eorreet yet whatever tJie mode or theory of 
punishment adopted the desirability of the 
olfender’s reform should not he lost sight of ; 
and tliough |)unishnients must he determined 
with a view to lest min and deter persons from 
crime they sliould b(‘. so inflicted as lo afford 
the greatest ])Ossibilities for the training best 
calculated to help ^tlie offender’s reform. A 
certain amount of evil or ratlier pain «is essen- 
tial to piinisliment without wdiich tliere should 
he no punishment at all. Too much would 
make it vengeance while too Ihtle would reduce 
it lo connivance. Between the two there is 
ample loom for giving effect to considerations 
hiised on deteiTent and reformatory theories. 

I’he standardisation of punishinenls in sta- 
tutes is not possible and the legislature cannot 
do anything more than laying down the niaxi- 
inum penalty for an offence leaving it lo the 
discretion of tlie Court to find out w'hat niinish- 
ment will he appro])riate to the circiimsiances 
\)f the eas(^ The ‘task is indeed a diflieull <me 
and e\en judicial officers of considerable 
(‘xperienoe "tire often found to fail in the dis- 
(^harge of their duty in tliis respect. Tt 
is a pity, as observed by the learned Judge, 
that foAv make a- serious study this almost 
un-wTitten Imineh of criminal jurispriidenco. 
It is a matter of great importance tlial the 
theory of deterrent* punishment should nut l)e 
loosely put into practice and tlie prin- 
ciples upon which alone a deterrent penalty 
should be inflicted clearly appreliended. Our 
Magistrates will do well to l>ear in mind the 
observations of Bucknill, J., in tlie case noted 
above. 


Corrcfiponbena. 

THE APPLICABILITY OP ENGLISH 
COMMON LAW TO BlilTlSH 
* INDIA. 

To 

TWf; Editoh, “ Caixdtta Weekly. Notes.” 
Dkab Sib, 

In y()ur‘issue of 2ffrd January, you have 
ediiorialiy noticed the case of liamaswami 
AyyaTj J. ]j. R, -14 Mad. IBM, under the 
caption “ Commoji Law of England how far 
applic^hle to India.” In this case, the Judges 
(Ayling and CoiiLts''Trolter, JJ.j liiicl authority 
in a previous decision of the iMadras Higii 
Court, In re Vcnlala licddij^ T. li. ]L MG Mad. 
*21 G, for the view that ” the (kmimon Law" of 
England may be applied to India except where 
a statute either expressly or by implication 
abrogates it.” That no doubt was w'hat svas 
laid down in that ease by a- bench of three 
Judges (While, C. J., and Sankaran !Nair and 
x\ylmg, J*l.\ upon a review’ of pj’evioiis deci- 
sions of the several High (.’ourts, but the 
gnJunds upon which it was variously held or 
assumed in those decisions that the Common 
Law of England Xvas or was not applicable 
\vere not freshly eonsidered in that case. In 
Venkata Reddifs case, the actual decision was 
that the statement made by the accused as a 
witness, wdiich w"as found to be defamatory 
within the meaning of see. 499 of the. Penal 
Code, was yet absolutely privileged, the 
doctrine of absolute privilege of witnesses not 
having been, in their Lordships' opinion, 
abrogated by the provisions of the PeVial Code. 
In Salish Chandra Chakravariy v. Ranidayal 
Di\ 2-1 C. W. hi. 982 a bkill Bench of the Cal- 
cutta High (A)urt arrived at exactly the con- 
tiary conclusion on the ground that the provi- 
sions oi see. 499 of the Penal Code embody a 
deliberate departure on the |xirt of the Indian 
Jjegislature from the Common Law’, and tliat 
the (’ourts here are bound to give effect to 
the intentions of the Legislature w’ithout re- 
fereiK'c to the principles of Englisli Common 
Law; upon a point on w’hich there is an express 
enactment in the Penal Code. The general 
question of the applicability of the Common 
Law^ lo India is adverted to in the judgment, 
but m the view’ the Court took of the express 
provisions of the Penal Code, it became un- 
necessary for the Judges to pronounce any 
definite opinion upon it. 

Upon the general question, it should be 
noticed that the Common Law has been express- 
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ly applied to the Presidency Towns by Parlia- 
mentary Statute. But there is no such express 
provision so far as tlie rest of British liulia is 
coneerifed. It seems also to be generally 
agreed that in the absence of specific statuiory 
provisions, the Courts in British India, in 
applying (as they arc authorised to Mo by 
statute) the principles of justice, enuity and 
^ood conscience, would be jusiifi^d in applying 
such rules of [English Common Law anti 
Kquity as iiuiy be applicable to Indian soeiely 
and circumstances, (bu/e the jndgincnt of 
Mookerjee, C. J., in the case last cited). 
Practically the wliole o£ the English law of 
rorts has in this way, with slight iiiodi- 
Jications, been held to apjily to British India. 

There is, however, another point of view, 
which J ha\e ventured to put forward in my 
1'agore Jjaw Tjcctures on (.Mm])iira(ive Ad- 
ininistrative Law’, viz., that “ tvery fresh ac(‘cs- 
sion of territory in India to the British Chown 
made the Common Law of England apjdicable, 
modilied, in greater or less degrees, by cir- 
/•iimslances, amongst wliich must, be reckoned 
the systems of personal huv prevailing in ^hoso 
territories and the rule, sanctioned by legis- 
lation, of justice, C(|uity and good conscience,*' 
and modified of course by subsequent legis- 
lation (see p, 1*20, |). 30*1). Superficially, 
these two points of view’ appear to present no 
j)erceptiblc difference. Bui there is a differ- 
enc<\ as is shown by tjie practical results 
which have followed from the application of 
the former rule. Sir Lawrence Jenkins, for 
instance, found it difficidt to hold iy L(‘(f<il 
Remembrancer v. Moti Lai Chose, 17 \V. 

X. 1252, that contempts of Mofussil Cotirls 
which me not made offences by thq Penal 
<’ode (c.r/., scandalising of Courts and Judges 
outside the Court house, unfair report^s of judi- 
oial proceedings, and comments on pending 
oases which may prejudice fair trial) are 
offences under the Common Law, because the. 
Common Law does not apply in the ^rofiissil. 
Tt is easy to see that no snch difficultv ^^onld 
liave been encountered if the test put forward 
by mo bad been held to apply. According to 
the reasoning of Sir Lawrence Jenkins in 1/oti 
Lai C hose's case, the High Courts, though 
C’ourts of Record, would not have jurisdiction 
either summarily or upon indictment to •punish 
contempts not covered by the Penal Code, 
committed outside their Original Juris- 
diction, even w’hen directed against them- 
selves — a conclusion which militates against 
the expression of opinion by the Privy 
Council in In re Sarbadhicary , 11 C. W. 


N. 273 (the point was not argued in that case) ; 
and by the same reasoning, attempts upon tht‘ 
person of the King iu India would not be 
treason. No such anomalies arise, if the View 
put foiward by nu* is accej)te(l. 

1 am bound to say, however, that my viev\ 
has jiot commended itself to a. W(dl-knowJi 
writer on constitiftiona-l huv* Dr. A. Ikirriedale 
Keith, who, in a- vcvieAV of my hook, published 
in tiu' Royal Asiatic Socicly’s Journal of 
April 11)20, said : “ To lay this down as a 
general doctrine is iinpossihle and iIjc needs of 
the situation lye met by njmemh('ring the 
clear di.stindion hetw'een the Common Jaiw as 
a whole and the Common Jaiw' in its application 
to tlJe Crown. The. existe.iua^ of sovereignly 
carries with i1 tlic application to the whole of 
British India of the laljer, save wdiere ex- 
pressly varied ly statute' law* applicable to 
India and thus olTeiua’s against the King’s )X'r- 
8011 are ()ffcn(*cs p/cuo jure iu India, requiring 
no express slatuloiy enachnent. 'Fhe other 
case whi(‘li perplexes Mr. Chose is c,veri inoie 
simple; the lael that tluj High Court at 
Allahabad has power to* punish summarily a 
contemi)l by fine or nn|)risonment d<ies not 
dejxmd on a very probhunatic extension of tlu‘ 
Common Law to the Mofussil, hut on the fact 
tlial the Court is established by letters patent, 
under a. statutory authority and that such 
power is an esscudial adjunct of such a (’ourt 
and is thus derived mediately liom JMrliament . 
11 ne(*(l liardly h(', said, tlu;relore, that it is 
impossible, to accept the suggixsl ion (p. 571) 
that lh(‘ ])ro\isions of tlie Act of 1833 (now sec. 
(>5 of th(* Act of 1915) which forbids Indian 
legislalure.s to Jiujvc laws affc'.cting any part of 
the constitiilion of llie United Kingdom 
‘ w’licrcoM may depend •in any d(‘greo the 
allegiances of any pej'soii to tlie (Town ’ could 
ever liave been eon.striied so a.%*to affoni all 
])e?sons in British India tlu' guarantee of the 
fundamental rights of Britisli subjects and to 
limit Indian legislation as the Kourteentli 
Aiiiendmerit of the T'nited Stales Constitution 
Jias limited ihe powers of AiiKiriean legislatures. 
The plain meaning of tla^ statute is far limited, 
and nothing hnt confusion could have resulted 
from efforts to a])ply to India eonflicting judi- 
cial theories of the (’ommon Law lEdit.s of 
Britisl) subjecis.” With refer ence to sec. 05 
of tJie Oovernnient. of India Act of 1015, it is 
?)ertinent to observe tliat the Brivv (V)uncil in 
Besant v. Adv.-Oenl. of Mashas, 23 C. 

W. N. 080 and Bwjrja v. Emperor, 2i 0. \V. 

X. 650 have, since ihe pyblication of rny 
Lectures, declined to U/Ccept tlic intcrj)reta- 
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tion I have desired to see placed upon the sec- 
tion, and J>. Keith’s views may be taken to 
represent^. tJie opinion which finds favour with 
those in /ujlhority in and over the aft'airs ol' 
ih'itisli Jhdia. lint if that be the correct view 
of the matter, does it not amount to this, that 
iji the field of public law, at any rate, liie 
(.^ominon Law must be taken ti) extend to 
liritish India “ plena jure or as “ an essential 
adjunct” whenever it is necessary to 
strengthen the Jjaiids of authority, but not 
when it is relied on to sup]:X)rt the claims of 
the subject against the State?. The vei 7 liigli 
authority "wliich may obviously be called in aid 
to support the view does not suffice to gloss 
over the faulty logic which vitiates the reason- 
ing on which it is based. 

ilefore 1 close, J should like to point out 
llia-t even if tlui Common Law should be gene- 
rally held 1o be applicable to .British India, 
in so far as the same lias not been modified hy 
statute, the machinery provided for enforcing 
it is so defective that much of it is bound to 
rtunain a dead letter. This too is adverted to 
in my Lectures (sefc pp. 088-636). l«n any 
view of tile matter, state of the law wliich, 
wlumever a (|uestion of fundamental import- 
unco not clearly provided for by statute is in 
issue, entails references to the English Com- 
mon 1 jaw on the chance of the Court being in- 
duced to apply it in the special circumstances 
of* the case, cannot be regarded as satisfactory 
in the domain, any rate, of public law 
which in India has a great deal of lee-way to 
make up. Is it not time, therefore, tliat the 
Indian Legislature took upon itself the task of 
d(.*fining for British India what wci^ild stand 
lor the fimdamerilal rights and obligations of 
British Indian subjects in relation to the State 
and to their fellow-subjects, instead of lea^ing 
these to be d&to.rmined by a standard which is 
uncertain on all but one point, namely, that it 
will always magnify the State at the expense 
of the individual? 

Yours, etc., 
Nagexdranath GnosR. 

Vakils’ Libr.^ry, . 

lOtli I\d>ruary 1922. 


TnPi BFiNGAL Tenancy Act. By Mr. Stircn- 
flra Chandra Sen, B.L, FmiHli Edition, 
Puhlkhed by Messrs, Das Gupta d: Vo,, 54 fS, 
GoUege Street, Calcutta, 1922, Price Bs, 12, 
^fr. Sen is not^an author who suffers himself 
to rest on his laurels. The fact that his com- 


mentary on the Bengal Tenancy Act huvS. 
already taken a front rank amongst the most 
reputed legal publications of this side of 
India has merely operated on him as an incen- 
tive to further efforts towards expanding and 
completing his work, wKich in this edition has 
assumed the proportions of a commentary and 
a book of reference rolled in one. So 
thoroughly has this .work be^en performed that 
more than was the case with former editions 
of this work, whoever may be in search of 
light, information or guidance on any point 
aiipertaiuing to the Act will not fail to' turn for 
it ill the first instance to Mr. Sen’s book and 
will not go back disappointed. It goes with- 
out saying that the text of the Act and case 
law has been brought quite up to date, the new 
decisions incorporated in the notes being also 
subjected to critical analysis wherever called 
for. Considering the bulk of the case notes, 
the enumeration of headings and sub-headings 
which precede the notes, the marginal notes, 
and the exhaustive subject-index (which alone 
covers a hundred and fifty pages) are- a great 
assifltancc to practitioners. Some idea of ihe- 
large assortment of miscellaneous information 
collected in the hook may be formed from the 
following brief reference to the contents of the 
appendices. '^Phey are (i) the Bengal Govern- 
ment Kules, (ii) Important Notifications of that 
Government, (iii) Notifications extending *thc- 
Act, (iv) Some of the Amending Acts, (v) Re- 
gistration Rules, (vi) High Court Rules, 
(vii) Former Chapters X and XIIIA, (viii) 
Forms II of Notices, (ix) Seale of Court-fees, 
(x) ]\li seel la neons notes on such points *as ” the 
Relationship of landlord and tenant,” Res 
judicaUi'* and so on, (xi) price lists and (xii) 
mode of calculation in a suit for enhancement 
of rent on the ground of rise of prices, of staple 
food crops. The present edition, even more 
than its immediate predecessor, will fully main- 
tain the reputation of the work as the com- 
pletest commentary and book of reference upon 
the Bengal Tenancy Act. 

'VTIE BEr:F.NNIAL DIGEST OF IXDI.VN' DECI- 
SIONS, 1911-1920. By H, Narayanswami Iyer, 
B,A,, B,L,, Vakil High Court. Published by 
the Madras Law Journal Office, * Mylapore, 
Madras, 

The fourth volume of this excellent digest 
is just to hand. The same standard of efficiency 
has been maintained in the present volume as 
characterised the volumes that preceded it. 
The digest is now complete arid will be of 
great use to lawyers. 
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^ Caleutts Hlf h*Courli 

(Civil Appxllati.) 

Bepln Bebary Ghattcrji p. 
Jogondra Nath Banurji and 
ors. CUil I*roetdur€ Code, 

Or, 41, rr. 11 and il—Duty 
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marily .. «■ 
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Gaps in the Law of Limitation. 

. The Indian Limitation Act ha's been anieiid- 
.ed and re-amended so often that the Logisla- 
ture may jiistillably feel conlident that it has 
|jroduce(i a, Code wliicli is calculated to cover 
and provide a just solution ’for every case 
calling for its application. The scheme of tlui 
Act is simple. It provides a table of all ])os- 
siblc varieties of suits and applicalions, tlie 
period of limitation applicable to each, and 
fixes for each class of suits and applications tJio 
point of the time from which limilation sliould 
run. Any suit or application not specially 
provided for will be governed by the i^siduary 
Arts. 120 and 181, as the case may be. Part II 
of the Act provides exemptions and extensions 
to cover cases in which the circumstances re- 
quire that strict adherence to the periods of 
limitation prescribed in the schedule should be 
relaxed. With reference to these last men- 
tioned provisions, the Legislature apparently 
thought that all possible cases of unfairness and 
hardship had been so completely provided for 
that it proceeded to lay down expressly in 
sec. 9 that “when once time has begun to 
run, no subsequent disability or inability to 
sue stops it.” Cases nevertheless arise of 
inability to sue supervening after the limitation 
had begun ’running, owing either to the^ union 
in the same person of the rights of the claim- 
ant and the person against whom the claim is 
alleged, or owing to a decision of a Court of 
Law, subsequently reversed, temporarily al- 
lowing the claim. In such cases the High 
Courts and the Privy Council have held that 
limitation is suspended, inspite of sec. 9 of the 


Act. See Surnomoyee v. Soshee Mookhec^ 13 
M. I. A. 344^ Prannath v. BookeOf 7 M. h. 
A. 357 and Lakhan Chmidra v. Modhu Sudani 
35 Cal. 309 (affirmed by the Privy Council in 
NrH^yamaiw, Lakhan^ 20 C. W. N. 522). 


That Ihere may arise oHier cases not covered 
by the principle of suspension enunciated in 
the above eases is borne out by the case of 
Ummothu v. Pathummi, it'c(‘ntly reported in 
I. L. R. 41 I\la(l., p. 817. In tliis case, the 
limilation for a suit which should liave been, 
insliliitcil before the Sii^iordinate Judge in bis 
ordinary jurisdiction liaving i*x])iri.‘d during 
tJie Christmas Jlolidaysi it was tih'd on the re- 
o])ening day in the Small ('aus(5 Side of the 
Siiburdiniite Judgtfs Court. The ])la,int wa« 
returned some days later and was reiiled in 
the Court; in its ordinaiy jiMsdiclion, 

when I he JXl'endant (jonttmded that tlie juit 
was barred by limitation. The High Court 
uphchl Ihis objection. Tkj Maintilt songlit 
to g(.‘.t over it; by relying on the principle re- 
cognised in several (jases, under wliich tlie 
period rcMjuisitc for obtaining a copy of the 
judgment for tljo purpose of appealing lias 
been allowed to be tacked on to the period 
during wliicli the Court tnat passed the decree 
appealed against was closed, if it was too late 
to apjly for a copy on the dato*’when the judg- 
ment was pronounced. But it was ]X)inted 
out by Spetlcer, J., that in order that the prin- 
ciple should apply, it is (according to the deci- 
sions) necessary that the Appellant should have 
a subsisting right to appeal when he applied 
for the copy and that he should apply on the 
re-opening day. His Lordship p^unted out 
further that it had never been held that the ' 
period wliich may be excluded under sec. 14 
can be tacked on to the period when the Court 
having jurisdiction was closed under sec. 4— 
the reason being that, the Courts are different 
and a Plaintiff wfio fails to institute his suit 
in the Court ^ having jurisdiction before the 
limitation period expires, or an the re-opening 
date if the period expires during the vacation 
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of that C!onrt, has no Icmger a valid and sub- 
sisting cause of action. 

The logic of the above reasoning is unassail- 
able. Equally incontestible is the fact that 
in this case the Plaintiff was put out of Court 
on a highly technical ground which had no 
relation whatever* to the jicstice of the case. 
There is obviously no principle discoverable 
in the Act itself or outside it which could be 
made available to give relief to the Plainliif in 
this case. The case proves the existence in thi' 
Act and in the Indian law of limitation of a 
serious gap or lacuna which must be made 
good, if at all, by fresh legislation. 

THE HINDU LAW OF REVERSIONS 
AND REVERSIONERS. 

{Continued from p, xlvii.) 

Fifthly^ tlie widow and the next reversioner 
do not, between' them, (as was wrongly held 
in an early Calcutta cMse) (1), represent the 
whole estate, for “ having regard to the series 
oj decisions that limit the widow's powers of 
disposal, and those which put the revensioner's 
right as a mere spes mccessionis, it is difficult 
to hold,” observed Kumar Swami Satri, .1., in 
Nachiappa Gownden v. Ranga Sami (lown^ 
den (2), ” tliat the widow and the next rever- 
sioner iViprescnt the entire inheritance and 
could deal with it as effectively as if .the in- 
heritance devolved on the next male heir."' 
Indeed to do so • would virtually mean invest- 
ing a mere possibilitv of succeeding, a spes 
successionis , witli a far greater degree of sub- 
stantial legal eliaracter than is allowed by 
Hindu Tjaw itself. 

Sixthly, the actual reversioners of a Hindu 
widow, (i.e., tliose^among the whole class of 
possible reversionary heirs, wdio eventually get 
the reversioiIlV have been held to be her legal 
representatives, and not her pcrsoyial heirs ^ for 
purposes of pending suits. So on the dcaili 
of the restricted owner the actual reversioner 
takes her place in suits ]>ending by or against 
her on account of the estate (3). 

Seventhly f as het'ween themselves one re- 
versioner is not the legal represenfafive of 
another reversioner, and consequently the 
right to carry on a suit brought by a rever- 
sioner to im|Teacb an alienation by a qualified 

(1) AWmXvWuMr V. llarhmth, T. L. K. 10 Cal. 1102. 

(21 SCi Indian Cam, [laiR] 767 (7741 (cited supra.) 

(31 Rikhai Rai v. Shro Pujan Situjh, [IftlOl I. L. R. 33 All. 
15 1 C/toud/im/ii V. /^rcomgA /)Artr, [1896] I. L, B, 

^3 Cal 636. 


owner docs not survtvc to the next rever* 
sioner, or any other reversioner ; the right is 
personal, to each individual reversioner (1), 
Not even the presumptive reversioner repre- 
sents the remo?e reversioner (1). 

Thus, ” haying regard to the peculiar posi- 
tion of reversioners who possess no more than 
a contingent right there would not be enough 
warrant to treat any one reversioner to bind 
others who do not join in the litigation. Con- 
sequently, whenever a reversioner sues, and 
thei'c is an adjudication, such adjudication 
ivould not be binding upon every other rever- 
sioner (1).” , 

Eighthly, reversioners do not, but the widow 
does represent the estate, for, as already stated, 
until the termination of her estate, whether 
by death or otherwise, they have only a bare 
possibility of succeeding, a spes successionis 
as it is technically called, irrespective of the 
proximity or remoteness of their relationship 
to tin; last full owner. Hindu widows might 
he likened to tenants-in-tail representing the 
inheritance, and the same principle which ap.- 
plietJ in the one case would equally applv in 
the other (2). 

Ninthly, there is a strong resemblance 
between reversioners of a Hindu widow and 
members of a Hindu co-parcenary. In the 
one ease there is a naked cliance of lieirship 
or succession in the other, ” there is co-|>arce- 
narsliip and survivorship following upon it. 
There is community of interest a-nd unity of 
possession between all the members of the 
family^ and upon the death of any one of them 
tlie others may well take by survivorship that 
in which they had during the deceased’s life- 
time a common interest and common posses- 
sion (3).” 

” As to the separately acquired property of 
an united family the other members of that 
family have neither community of interest nor 
unity of possession. The fhiindation, there- 
fore, to take such property* by survivorship 
fails, and his widow succeeds to such property 
by the Hindu Law of Inheritance to the ex- 
clusion of the co-parceners. The persons en- 
titled to the estate on her death ” are not, of 
course, her heirs, ” but the next heirs of her 

(1) Sakyahani Inyke Rao Sahrb v. Hhavani Bod Sakd (see 

snpnO ’ 

(2) tlic BuccGcdinsr loirs would bo bound by a decree 

fairly and property obtained against tbe widow. See Raja 
Shiraffanya's case, 9 Moo. J. A. [186.?] 639 (6041 P. C • 
PariaJi Narnin Singh v. Trihkimtk, 11 I. A. 197 (P. 0.) * * 

(31 Prr Lord Justice Tamer, Katamu Katchiar V. The 
Rajah of Shirnganga, 9 Moo. 1. A, [1863] 689 f6H). 
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husband according to the Canon of Hindu 
Law which defines the succession to separate 
ostate (1)/' The distinction between co- 
parceners and reversioners maji be put thus : 
the co-parcener has, before succession^ com- 
munity of interest and unity of possession in 
respect of the joint estate with the deceased, 
while the reversioner has neithe^r community 
of interest nor unity of possession with the 
widow in respect of the “ reversionary estate. 

According to the late Golap Cliandra 
Sarkar Sastri (2), however, surviving co- 
widows '(or daughters) take between (hem 
1hc share of the deceased co-widow (or 
daughter) the next-takers or rever- 

sionary heirs of the last male owner, Tliis 
view seems opposed to the Canon of In- 
heritance which allows only of one but by no 
means piecemeal, succession to their heir. All 
the co-Avidows (or daughters) having as a class 
already inherited together as joint tenants 
with a power of survivorship between tlmn, 
on- the death of one of them her "share simply 
mrvives over to the others. This is not a case 
of death succession. If they originally xook 
as tenants-in-common and not as jobit tenants, 
something then might have* beeii said in favour 
of Mr. Sastri’s view. Survivorship is the 
general rule, and tenancy-in-common the ex- 
ception under Hindu liaw (3). The Mitak- 
sham law, Avhich is practically the common 
law of Hindu India in matters of inheritance 
and succession, favours the one, and tlie 
Daijabhaga, wliich is the exception to the 
general rule, favours the other. • 

Male "reversioners to the estate of a quali- 
fied owner do not take like several daughters 
(or CO- widows) as joint tenants with survivor- 
ship, but there seems to be one exception — the 
case of a single daughter's sons, who, bv 
Mitakshara law, take their maternal grand- 
father’s estate jointly (4), and not as tenanls- 
in-common without survivorsliip. 

N. MuKEUJEB, M.A., B.L., 
Bar-at-Law, 
(To he continued,) 

{^) ihid. 

Golap Sa'-kar s “ Hindu Law,” 4th Ed. [mm] 431. 

(3) Sci‘ S AIL Law Jouri[aI under the headin^r Hindu 
I>aw.” 

(i) Rftja Ckelikani Vmhiy-yaianm Garu v. liaja (JhfHkam 
Vmkain Raruamty-yattinia, 29 I. A. [1902] 156 : a. c. 1. L. R. 
26 Mad. «7S. 

“This dficipion would not ueceaParily frovern a case,” 
observed Mayne in bis '*Jfindn f^iw and Umyc** 7th Ed., p. 
767. “ Where the sons were by different dautrhters and 
therefore of different families.” See per curiam, I. L. K. 27 
Mad. 385. 


LONDON NOTES. 

(From our own Correspondent.) 

The following Indian appeals h^ive been 
heard during the past week. 

Nanku Prasad Singh v. Kanta Prasad Singh 
and ors,, from Patna, which raised the ques- 
tion Avhelher the* ilespondents aa iiundiasers 
of an equity of redemptitm were personally 
liable lo discha-rge a mortgage debt. 

ilir. DcGruythcr, K, C, and Mr, Dube ap- 
peared for the Appellants. 

Mr, K. i>. llaikcs for the Respondents. 

The judgment of the Board consisting of 
Lords Atjvixson and PiiiLLiMOiu:, Sir John 
Knciif and Mu. Ameer Ali was delivered by 
Loud Atkinsox at the conclusion of the argu- 
ment and tile appeal was dismissed with costs. 


The same ]^oard heard arguments and 
reserved judgment in the case of Sripat Singh 
Dugas v. Uai llariram Goenka, an appeal 
from ] Bengal, which raised the questions whe- 
ther an application by the decree-holder for 
execution of the decree "was duly made and 
was not barred by limitatjon and can bo prose- 
cuted against the Appellants. 

Sir (Ico, Lowndes, K,C,SJ,, K, C. and Mr, 
Kenworthy Brown appeared for the Appel- 
lants. • 

Mr. A. M. Dunne, K. C. and Mr. B. Dube 
for the H(^s[K)ndents. * 

Tlie ease of Sarada Nath Bhattacharji and 
others v. SrijukUi Sarajubala Debi Ghow- 
dhurani and ors, was the subject of an applica- 
tion to the lk)ard*and wa.s dismissed for want 
of prosecution. 

Rai Baij Nath (roenka v. ^'l(iharajah Sir 
Ravaneshwar Prasad Singh and connected ap- 
peals from a judgment and decrees of the. 
Patna Higli Court were licard bv the same 
Boai’d. 

The question for determination Avhs wlietlier 
an Order in Council determining an appeal 
was enforceable in the j’resent form. Judg- 
ment has been reserved 

Mr. DeChuyther , K. C, and Mr. Dube ap- 
peared for the Appellant. 

Sir 0. Lowndes, K. G. and Mr. Wallach foe 
the Ro.sj)ondents. 

At present Colonial appeals are being heard, 
but it is anticipated that these will be con- 
cluded to-morrow, and that two Boards will 
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sit to hear Indian appeals as from Monday 
January 30th. 

The’.list does not contain many cases which 
are expefcted to last and it is possible that a 
supplementary list will be issued later on. 

A claim was heard in the Prize Court at the 
end of last term •which is, of interest to the 
general public as well as to the legal profession. 
It concerned the capture of Turkish vessels in 
the Tigris during the advance on Baghdad in 
.February 1917. 

Mr. Wilfrid Lewis on behalf of Captain 
Nunn C. B., D. S. 0., and the Officers and 
(hews of H. M. S. Tarantula/^ Mantis 
and “ Moth outlined the operations resulting 
in the capture and claimed £7,745 on the usual 
basis of £5 a head on the total number of 
(Uiemy persons captured. 

Mr. Lillcy on hehjilt of the Procurator (lene- 
ral resisted the claim contending that this was 
a case of joint capture by I lie Army and Navy 
and that tlicrefore no bounty was payable. He 
I’olied on the case of “ La lUdlone,*' 2 Hobson 
313. 

Mr. Lewis in reply contended tluit^in order 
lo withsland the clahri it was not snftioiont to 
allege a- coinuion ent(M-pi’ise. There imisl bo a 
joint captiu’(‘ and that in the iiresent inslaiu^e 
I lie capture was elTocted bv independeni, opera- 
ti<ins initiated by the Naval .bVirces. 

Tiik pJUisrDMNT (Sm Hrnky Hukk) gave a- 
considered judgment awarding the amount 
cla-imed and stuted that in Ills opinion ll.c 
naval operations, althougli originally made in 
conjunction witli the army o.ventually became 
se])arate and independent so as to justify the 
aavard of the bounty. 

2(5-P22. ; G. D, AT. 


*•^0160 af € 00 ( 0 . 

PETVY rOTINCTL.— T/nV^a* GhfUij v. 
Shanmuganathan Chettij. Dated the 19th 
Dcccmhcr 1921. 

Sir George Lowndes, K. C. and Mr. K. 
Narasimhani applie^l for special leave to ap- 
peal to the Board in the above case. He 
stated that in 1866, Tliillai settled property 
and founded a Chatram for feeding Brahmins. 
Subject to this be left his property to his wife 
for life with remainder to his daughters. 

His wife succeeded to the property, and en- 
larged the endowment jus^t before her death 
out of her own property. The husband had 
provided for the management to be conducted 
by the direct h^rs of himself and his wife. 


The wife varied the management with re- 
gard to her own endowment and a question 
arises whether the wife has augmented the 
original charilfy or created a new one. 

The High Court affirmed the decision of the 
Trial. Judge and refused leave to appeal to the 
Board on the ground that although the suit 
value was more than Es. 10,000 yet the ap- 
peal did not involve a substantial question of 
law. 

[Lord Buckmaster. — When the Cotirts in 
India say there is no point of law it js difficult 
for the Board to say there is.] 

There was not only one substantial question 
of law, but one over which the Indian Judges 
have differed. He referred to I. L. E. 40 
Mad, 612. 

Leave was refused. 

G. D. M. Leave refused. 

meumjaw 

Reo^t deolBlons notlyet reported 

(The important cases to bo fully reported hereafter.) 

Civil Appellate Jurisdicttox. Before N. E. 
(iHATTERJEA aiul PaNTON, JJ. M. A. 
No. ‘116 OE 4920. HKITN BEHAEY 
CIIATTFEJI, Decree-holder, Ajipellaiit 
V. JGGENDKA NATH BANERJI. and' 
olhers, Judgment-debtors, Eesponclent.^. 
The 5tli December 1921. 

Civil Procedure, CodCy Or. 41, rr. 77 ajid — 
Dutg of lower Appellate Court in disniissnig an 
appeal summarily. 

lower A]>pellate Court in dismissing 
an appeal suiiiiiuirily under Or." 11, r. 
II. C. r. C., recorded the following 
judgment: “Heard pleader. The appeal is 
summarily dismissed.” The Appellant to this 
(’'oiirt , contended that the judgment of the 
Court of Appeal below was defective that he 
was bound to write out a judgment and give 
reasons for tlie finding arrived at and that Or.- 
41, r. 11, C. P. C. was controlled by Or. 41, 
r. 31 r 

Held — That the lower 'Appellate Court was 
bound to comply with the provision of Or. 41, 
r. 31, C. P. 0. and write out a judgment, how- 
ever short, 25 Cal. 97, 5 C. L. J. 348; 13 C. 
W. N. 1031, per Eichardson, J., follow’cd 6 B. 
L. K. 233; 36 Bora. 116, 37 Bom. 610; 30 
All. 319, referred to. 

Bahti Bijon Kumar Muherji for Ihe Appellant. 
Bahu Monmotha Nath Ganguly for the Ee- 
spondents. 

Case remanded; 

S. C. 0. Appeal allowed. 
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Immunity of State from action at the in- 
stance of subjects. 

A North Dakota statute provides that i he 
State shall establish a bank, to be fmauced by 
sale of State bonds, to be operated bv a btate 
\drainistrative Commission. .Provision is 
made in tbe statute for bvin<;in}^ civil actions 
‘against the “State, Doing liusiiicss aj the 
.Sank of North Dakota.” In the circum- 
stances, the Supreme ('Qurr of North Dakota 
held in a recent case {Sargent UmnUi v. 
State Doinff Business as Bank of Nortli uauota, 
182 n\ W. '270 (N. D. 1921)1 that a depositor 
of. the Bank, was entitled to garnish credits ol 
the Bank. Commenting on this deci.sion, a 
writer in the. Harvard LaV Review for Jami- 
arv 19-2 asks. " Docs the mere fact lhat the 
State is engaging in a heretofore prh'a'c veii- 
Uire make it amenable to siiif. • In the 
writer's opinion, when the State, under legis- 
lative authority, engages in such enterprases, 
it does so for the benefit of the community as 
a whole and that “ the conclusion seems in- 
evitable that the State in the exerci*. ol these 
enlarged functions, acts in none other than its 
sovereign capacity.” The writer appears to 
be a thorough-going supporter of the doctviiu' 
of State immunity not on I he eai’ly tecnnical 
basis that the “King cannot be sued bv writ, 
for he cannot command himself,” hut on ino 
broader ground” “that it would hamper the 
performance of the sovorei^^n’s i)uhhc dnUos 
to suhjeet him to suits as a matter of iight. 
This broader ground, the writer concedes, 
loses much of its force when the public duty 
concerned is that of conducting? a coimnercial 
enterprise, not necessarily incident to Govein- 
ment or regarded as such: he concedes fur- 
ther that .exi>ediency demands that in the 
conduct of such business parties to transac- 
tions have reciprocal remedies ; so that, in view 


of these considejjitioiis, it is i)Ossible to arguo 
“that the Court should abrogate the rule in 
so far as the reasons underlying it arc n» 
longer persuasive.” 

Blit sue]) action, on the part of the Court, 
would, in liis (T|)inion, he ojuai to grave objec- 
tions; and he concludes liis comments with 
the. following lioiuily : ” 'J'he doctrine of tho 
immunity of a- Sovereign in his own Courts 
is thoroughly and unqualifiedly established in 
our system of law. 'J'hough in particular 
cases, its reason may be atlackt'd as valueless, 
its existence must be nM*og;uised, and for a 
Court to overthrow or inodily it would bo judi- 
cial h‘gislalioTi. Further, in every case, tljc 
question would arise liovv to (Ictermino which 
undertakings should iiivl which should not 
siibjotH the State to suits. Iiiiles of law would 
not answer that que.^ition. An examination 
of |]h‘ piii'lieular enterprise, considered in its 
relation to otlier Slnh.'. undi‘rta.king8 with a 
caroful weigliing of the conllicting interests 
and of the various cfuiBidcralions of fixpodiency 
involv(?fl would be m*cessary. Such a probjem 
is in its nature one with which legislatures 
rather ihan (’ourls sliouki deal. Actually, 
legislatures do deal witli it. AVlien they ])ro- 
vide for administration of State activities they 
CNplicilly declare in what manner, claims 
agai?isf the Stal(^ may be sell led and what legal 
jirocecflings, if any, mav.he brought against it. 
Such provisions arc results arrived at witJi 
deliheralion and unless tlie^t'ourts can find 
therein consent expressed or nnplied, no suits 
against tlie State should he ])cmiitted.” 


l>rili^h India providi's theoiu' exceptional in- 
stance of a country gf)vcrnod by the Anglo- 
Saxon syst('m of law, wdiere owing lo the 
accident of tho Covel’nment having in its 
ince])lion l)oeii placed in the hands of a private 
corporation, viz., the Hast. India Company. 
State immunity wa.s abolished not by statute 
but llirough the operation of the ordinary 
rulc.«J of common law, and ibis state of tilings 
was deliberately jfatifujd and continued by the 
British Parliament, wlimi tbe Government of 
India was taken over by the Crown and 
depart inentalised (Vidp Gliose’s Tagore Law 
Lcciure.s on Comparative Administrative 
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Law, Lect. Xlll). But that has not pre- 
vented the Courts in India from entering into 
fine-woven argumcnls directed to determining 
whether in entering into a particular entcr- 
j)rise, tho, Government of India was acting in 
the discharge of its sovereign functions or of 
its activities as a business corporation, and, 
upon the basis oi^ such distinction, from seek- 
ing to confer immunity on llic Govornineiit of 
India in respect of atitivilies which appear in 
the (Jourt to he ^iovenimental as distinguished 
from otiicr acdivitics wliicli th(‘ Courts regard 
us purely commcTcial. Tlic numerous consi- 
derations nienlioiK'd hy the writer in llic 
(Jarvanl Laio llcvicw have had no efl'cet upon 
tile (endency of (he Courts here to trench, upon 
the province of tlu^ legislature for the purpose 
of restricting the liability to action of the* 
(loveininent of Balia sanetioned as it has 
been hv the British Carliainent ilhid, 
pp. ;ri7-b2G). 


Tl.ere docs iiuh'.ed seem to exist a ^\i(l(‘- 
spread tendency ii* legal minds to uphold the 
immunity of the Skpe from actions by its sub- 
sects. 4^lic* “ bro.id ground” of policy s^ugg('st- 
cd in support of it, lliat it would <Ubei’- 
vvise liamper the ]xn*rormanee of the Sovere- 
ign's ]niblic duties to subject him to suits as a 
inaiter of right, does not however stand 
oxamiruriion any liotter than the “early 
technical ground," that the King eaimot 
command liimself to appear in his own Court. 
The fact of the matter is that no (io\ernmt*ut 
so far has been able to raise suflieient 
<*.onfidonee in its taipaeitv to conduct its 
atVairs in a fair and business-like man- 
ner, so that it is gesierally presumed 

that its agents will bungle in so many 
instances that to tate away its iminunitN from 
action wx^uUl really he to court national 
bankruptcy. " Tf this fact he admitted, it w ill 
probably also be admitted that this bungling 
of its operations by its agents is great Iv en- 
fXMiraged by this verv rule of Oovernmenlal 
immunity. Xobodv, we ])resume, roallv wants 
that Oovorninent biisinos.s should be carried on 
eternally in its ]>rm'n( liapbazard and uu- 
business-Iike manner. Tf ilial be so, then the 
only way to get r»ovormnent business 
formed saiisfuetorily is to abolish this im- 
munity. The Ciovernmont is a big emp'ira- 
tion, a big Trust. Tiio remedies wdiicli Inive 
been found so useful to keei^ Trusts and Cor- 
|x>mfcions to tlieir proper^ functions may ad- 
mit of application, tentatively at anv rate, to 
the biggest of t>rnorations and Trusts, the 
State, with possibly quite desirable con- 


seqiiences. Let Courts and legislators (and 
wc may add commentators also) lake heart 
from the remark which a consideration of this 
very subject drew from the late Mr. Maitland : 
“It is a wholesome sight to see the Crown 
sued, and answering for its torts.” 

THE HINDU LAW OF REVERSIONS 
REVERSIONERS. 

(Continued from p. Iv.) 

The tost to aj)ply to the question of who arc, 
and who arc not, reversioners as known to 
Hindu, Law is, whether the right of one claim- 
ing as such is or is hot contingent on survivor^ 
ship 'io the widow ( 1 ). In the case of 'prcsump- 
live heirs the right is contingent on survivor- 
ship to the wddovv alone, and in that of non- 
presumpthc heirs, on survivorship to the widow 
as well as all prior heirs in the line of succes- 
sion. 

Thus, judged by this test an adopted son is 
not a nwersioner. for his title is not contingent 
on survivorslup to the widow; but is founded 
on the facium of adoption. 

\ female lieir to a male, such as a daughter 
taking after her mother, is a reversioner because 
her title to succeed* is contingent on survivor- 
ship to the widow. 

There are two sets or classes of possible or 
prospcciivr reversionary heirs known to Hindu 
law', that is, possible j’e. vers ion ers before the 
shccession opens W)ut ])y tlie death of the 
Avidow', namely, proximate and remote; and 
tlu‘so classes are denoted by terms more or less 
exprestive of comparative ])roximity, or re- 
moteness of kinship to the last male owner. 
The first set are those who, if the widow were 
to die, renounce, surrender or forfeit her estate, 
(as ihc ease miglit be), at once, w'ould take the 
])roperty, whetlicr with a life-estate, or a full 
estate and are accordingly termed *next;’ 
‘ nearest ’ ‘ immediate ’ and — more commonly 
- ‘ presumptive ’ reversioners. They are some- 
times described — specially in the old Reports — 
us ‘heirs aDpurent,’ and sometimes spoken of 
as ‘ prior ’ in contra-distinction, to ' snb- 
se(pieut ’ reversioners ; but tlie division of 
such heirs into ‘ near ’ and ‘ remote ’ is a con- 
venient , hut by no means a scientific one, Vor 
reversioners, even though of eo'ual degree, 
need not necessarily he co-reversioners. For 
example take this illustration. A and B nrs 
descendants (grandsons), of the ancestor X 
by his first wife, and C is a descendant, (grand- 
er Thp tprni * widow’ i** hero neod as a of ^limited 
owmr' of ii similar hjul status to the vlduu; Mndor Hindu 
Law. 
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son), of X througli his second wife. A is the 
last male owner. 

A, B, and C stand in the same degree of 
relationship, yet C, being remote through the 
difference of the mother^ is ndt co-reversioner 
with B or A, Again, “of several persons 
living,*'^ to quote Mayne’s Hindu Law (1), 
“ one may be the next heir in the sense that 
if he lives he will take at lier •(the widow's) 
death in preference to any one else then in 
existence. But his claim may pass away by 
the birth or adoption of one who would be 
nearer jLhan himself.” Further, a Hindu 
widow may surrender lier ^estate to thd second 
class of reversioners with 41 le consent of tho 
lirst (1) and (*2), and tlius tlie two classes 
might change places. 

The distinction between these two possible 
sets of reversioners of course retains its im* 
poH.ance only during the life-time of the 
widow, or, to he more ])recise, during the 
continuance of her estate, for, ui)on its deter- 
mination, whoe\(»r turns out to he the acTual, 
(as distinguished from the possible), rever- 
sioner, takes the property witli a life-osta^, if 
a female, or with a full (‘.state if a male; and 
eonse<iuently, all speculation as to who shall 
succeed eeasos, unless, of course the next-taker 
is herself a female, when the reversion is left 
open for all classes of rewersioners. 

Both sets are equal I v interested in the suc- 
cession during the continuance of the widow’s 
estate, and their reversionary right, or rather 
chance of heirship is founded on a common 
basis, viz., that of survivorship to- the widow, 
♦ besides^ in the case of the second set, non- 
intervimlion of reverfiioners of the first set). 
Indeed, so long as the widow liv(\s the first 
set, any more than the second set, can have 
no interest higher than that of a spes^ sueecs- 
sionis, or a mere hope of succession to the re- 
version : their special right to impeach by suit 
alienations by the widow or other qualified 
owner stands on a common footing, viz., pro- 
tection of the reversionary esieitc for whom- 
soever mag turn out to be the actual rever- 
sioner. 

Indeed, the Hindu Law does notj' as 
pointed out by Ramaswami, J., in Nachiapm 
Gounden x. Uangaswami Gounden (3), “ mahe 
any distinction between the next and ihr*more 
remote reversioners, or display any prepon- 
derating preference over another more remote. 

(1) “yth Kfl., p. S.'is, para. nas. 

( 2 ) Prntuh Chunricr Rny^Ctwvdhry y. Srec/nuitiJ Joy Monee 

Dtbec, 1 W. R. 0. R. [iset] fls. 

(3) 2G Indhn Cases, [IftlfiJ 757. 


The texts s|>eak of the husband’s kinsmen, 
and the words “ j)atenial uncles ” in the text 
of Brihaspaii, where tlio paternal uncles of the 
husband of tlie id(nv are siioken of have Been 
interpreted to mean the sapindas of her hus- 
band. Narada speaks of the husband’s kin 
l)eing tile guardians of the. widow. The rnlo 
laid down in Baji^angi Sin0i v. Manoharnika 
Baksh Singh (1), tliaL the assent by the next 
reversioiicrs is enough is only a. practical 
working rule and cannot be construed to mean 
that th(* consent given by remote reversioners 
has no legal effect, even though the immediate 
reversioner is the alienee, and his assent as 
evidence of ncec^ssity is of no value.” 

N. MoKERJKE, M.A., B.L., 

Bar-aULaw, 


LONDON NOTES. 

(h’ROM Oni COKUESl‘f>NDKN'r.) 

Canadian Appeals oceupiod the attention of 
the Board during tlie. litter part of tin* past 
W(ick. and on Monday the 30th January two 
Boarils' uore constituted to liear Indian Ap- 
peal Is. 

The ease of Pa)ina Lai v. Nihal Chnnd, an 
appeal from Jjahore u'Jis hc'urd by Lords Hal- 
DANE and riiiiiLiMOiiE and Mil. AMju-iR AiJ. 
The Hespondcml rcfu’esented the interest of 
the Alarwar Rank in liquidation and the que#4- 
tion for decision was as to the construct ion of 
a eonlrael of guarantee. 

Messrs. Plauso}i^ K , and Wallach aj)- 
peared for the Appellants and Messrs. Lang- 
don. K. (1. and Dube for the K(‘S|X)nd(*nts. 

Tlie Board delivered judgment dismissing 
the appeal witliout calling fin tlie Res])ondents. 

The same Court commenced JliC hearing of 
another case from Tjahorc?, Chajju Ram \. 
Nckl^and others. 

Sir George Jjowndcs and Mr. Dubi were 
for the Appellants ex parte. The subject- 
matter of tile suit is a claim to a right of pre- 
emption, hut a prelim imp'Y point was raised 
as to the powers of the Court under Or. 47 of 
the (’ivil IVocedure Code. point is to lie 

argued liefore a Full lioard to-rnoiTOW\ 

In the other Court ViscorxT C'ave, TvORDr. 
Dunedix and Shaw', and Sir John Edc.k, 
commeneed the hearing" of an appeal from 
Bengal, Khajeh Solehman Quadir and others v. 
Nawab Sir Salimullah Bahadur and others. 

(1) I. L. R. 30 All. 1; 8. c, 35 I. A. 1. 
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Messrs, DcGruyther^ K. C., Ramsay and 
Palat appoarcd ior ihe Appellants. 

Messrs, Dunne, A'. G- J^nd Kenworihy 
Jirtiwn for the .liospondents. 

Tlie sfiit concej'ns the validity of a WakC, 
and a (‘laiui hv Appellants to cefiain allov-- 
anccs under an agreement. Mr. Deirruyiliei 
had not yet hnished his opening when the 
Court rose yesterday. 

Judgment delivered on «31st January h\ 
IjOiiD BrcKMASTEH iu the case of Hama- 
chandra Rao v. Hamachamlra Uao and others 
whieli uas heard by the Bolird on Dccernbca* 
8th and ^Hli. The decree appealed from u as 
reversed and the decree of the Snbofdinaie 
Judge restored. 

Tlie Judgment js an important one and ex- 
plains the previous decisions of the Board in 
Mt, Surajmani v. Rabi Nath Ojha, (85 Ind. 
App. 17) and The Rangoon Co. v. The CidlrcD 
or of Rangoon, (39 I. A. 197). 

‘j-2-22. 0.’ D. M. 

^OtCB of (ffaotB. " 

CALCUTTA JIIGH COURL 

Reoent deoislona not'yet reported 

(The important casea to bo fully reported heroafter.) 

Ckiminaij Kkvisionaij J [UIISdiction. Ik lore 
• WAi.ArsLEY and Suhhawahdy, JJ. Cm. 
JtEV. No. ;]0 OF 19-22. AAIINUbhA uid 
ors., Accused, Petitioners v. THE KlNCi- 
EMPKPOK, Opposite Parly. The 271h 
January J922. 

Indian Venal Code iXLV of ISOO), sec. lid, 
out of sLv accused persons three found to hare 
a common object different from that set out in 
ihe charge — Leqalitu of conviction of any of 
the accns(^^Sccs, and 324, aUcrnalive 
charges wider, legality of additional sentences 
under the sections — Court's duly in cases irdierc 
parties ivant to compound. 

The six Petitioners were convicted under 
sec. M7, 1. P. C. and sentenced to 15 dav^^^' 
rigorous impi’isonnfent. In addition, iwo of 
them Nur Ahmed and Aminiilla were eonvied- 
ed under sec. 323, I. P, C. and sentenced to 
15 days* rigorous imprisoumont. and Paizulla 
under sec. 324. ]'. P. 0. and sentenced in one 
mouth’s rigorous imprisonment. In ihe 
. charge tlie common obioct of the unlawful 
assembly was stated to be to assault Alvainiuhlin 
and his son. During the pendency of the case 
rhe complainant and his son, who were near 
relatives of all the accused, wanted to cora- 


jioirtid the case, but the Magistrate did not 
allow them to do so and convicted all the 
accused as stated above. In his judgment 
he found that three of the accused pevsoiis did 
assault Akamiiddin and his son. As to the 
other three, he .said “ there is no positive evi- 
dence on the record that they took any serious:, 
part in the marpit or caused injury to any per- 
son, althougli T am perfectly satisfied that 
tlicy went with the other three accused to* 
snalch away the cattle of the complainant in 
common object with that of the other accused 
persons:” 

JfeM — That clearly there was a difference 
between the common object the Magistrate 
found in the case of the latter three persons. 

Tf the common object of Nur Ahmed, Amin- 
ulla and Faizulla was to beat Akamiiddin then 
there were not five persons that shared in the 
common object and the ingredient of an offence/ 
under sec. 147 was wanting. “It is a great 
pity that so many Magistrates when dealing 
with charges under sec. 147, I. P. C. are care- 
less in setting out the common object ancl in 
diii 3 cting their attention to whether that 
particular common object is proved or not.” 
On this ground the convictions under sec. 147, 
r. P. C. against all the Petitioners miist fail. 
'Wie additional sentences passed under secs. 
323 and 324, I. P. C., on three of the Peti- 
tioners cannot stand with the sentences under 
sec. 147, I. P. (■. Further, the complainant 
had an absolute right to compound the charge 
of simple luirt. against Nur Ahmed and Amin- 
iilla under see. 323, I. P. C. As to the charge 
under sec. 324, I. P. C., against Faizulla, tlie 
complainant had no such absolute right : his 
}x)wcr to compound was subject to the Magis- 
trate’s approval. “It is a great pity when 
parties wlio are apparently nearly related to 
one a^notlier succeed m patching up their 
(quarrels, that the Magistrate should not do 
what he can to restore peace and goodwill. 
The Petitioners Nur Ahmed and Aminulla 
should be acfpiitted of the charge under sec. 
323, T. P. C., on the ground that the complain- 
ant did not wish to proceed any further against 
Ihem. So far as Faizulla is concerned, taking 
into consideration that he lias already under- 
gone some days’ rigorous imprisonment and 
that? the complainant did not wish to proceed 
against him either, the conviction and sentence 
in his case too should be set aside. The result 
is that the convictions and sentences on all the- 
Petitioners are set aside. 

Babu Ramdayal De for the P.etitioner9. 

None for the Opposite Party. 

J. N. R. Rule made ahsolute. 

60 





Ixii 


THE CALCUTTA WEBBIjI NOTES. 


CVoc. XXVI. 


cial capital of India towards tlic evolution of 
a paramount civic consciousness before which 
every consideration of a sentimental nature 
nmst yield. An* we really progres.-iin^^ toAMirds 
it at air, even slowly? Terhaps; perhaps n*)t. 
A^'uin, if concessions must be made, m the 
existing state of things, to largely expresseil 
sectarian sentim^^nl on slated occasions accord- 
ing to well-established ])ractice, should ibe 
stoppage of traflie hi* condoned, if not sanc- 
tioned, on o(Tasions <d‘ largcdy expiH‘sse{l 
tibulliiions of public h'cding brought abotit by 
t4*rn])oriiry causes? 


rOSITlOX OK AN liNRW’OKDKO 
CO-TKNAN1’ IN A 
RKNTSAIiK. 

By Mn. KJunTuwATii Hixciii, 

’Mtnsik of R.wcHr. 

If the landlord desires to obtaiji a decree 
good against the land under tlie iVngal 1Vn- 
aney Act, Ik' must ordinarily, apart from any 
question of reprt‘Hentati()n, implead all the eo- 
tenunts including the heirs or legal represcu- 
rives of a deceased Nj-lenant. But for.the pur- 
jK)ses of a- inoni'v deena*, in tin* absence of an> 
express agreenu‘iil (o (he contrary, he is free 
under se(\ A'\ of tlu* (’onlraet Act to sue an\ 
or all of the t(‘nanls. 'riiis is llu* ruling of l?>ir 
N. K. fcC’hatterjea, J,. and Kiehardson, d., in 
'2*2 (\ \V. N. 2HP, which is a leading ease on 
the point. The reasoning of the aho\e ])ro- 
j)osition is sueeiiietly e\|)resse(l in ihc argn- 
iiient of the \alvil for the Appellant, wliieh 
may .thus, he quoted :- ( 0 If lands are let out 
to two (u* more ItMumIs. their lialjility to pay 
rent is joint ami several. ,(2) If lands are let 
out loom? or more tenants, and others heeome 
entitled to the leiMiiev right bv pureliast*, the 
liability of the purchaseis is joint and several. 
^8) If lamkare let <ai( (o one tenant <jr juore 
and their riglits dt*volve upon many by reason 
of Hiieeession. their liability is joint ami not 
joint and several. ( l» If a joint decree be 
passed against many, it can be executed against 
any one (8 V, K. W. 8 lb Tlte priueipal 
differenee between y joint liability and a joint 
and several liability has hoi'n ])oint(‘d out hv 
Richardson, d.. at ]). 205 of the RejHat, with 
reference to see. 18 of the (’ontract Act. 

The above distinctions have to be remem- 
bered ill order to appreciate the rutin iU'ridi Udi 
of each ruling, because different results How 
'‘where the Befendanis ‘wero the representa- 
tives of a single tenant and not the co-tenants 
who had theinS(*lves contracted witli the land- 


lord.” Thus, obviously referring to one of the 
above mentioned classes of tenancies, it is 
ruled by Hir Ashutosh Mookerjee, C. J., in 2^ 
('. W.’ N. ,^25 at p. 527 “ Each* tenant is 

not plainly liable for the entire rent and can- 
not be sued alone. Besides the Defendants 
are some of the representatives of the original 
tenant, all of whom constitute one body liable 
for the whole rent. Kjnally the tenancy 
must be represented in its entirety before a, 
decree can be made binding on the tenure.” 
The point which arose in 22 C. W. N. 280 did 
not arise there. 

It is ruled in 18 ('. AV. N. 270 at p. 272 that 
in the ca«.‘. of tenures sold for arrears of rents, 
there are two distinct kinds of procedure i-- 
M) procedure under the Rent Act, where the 
wlioh* tenure passed wlimnor might be in- 
terested in it ; (2) procedure, under the Kivil 
Procedure (Nnlo wlien* the thing winch pa.ss(‘s 
to till* purchaser is the interest of the ])erson 
against whom the decrct* has been made and 
no more. Tlu're arc, liowcver, exceptions to 
lh(‘ general rule ami these are cases where 
peVsons aiti sued in their representative capa- 
city, which term includes ((P guardians of 
infants and (h) ka\tas in a joint Mitakshara 
family. .10 Cal. 990 is an instance! in |X)int ot 
the latter class, where though the sale was 
under the Civil Procedure Code, the rent 
decree W!is tibtained by the sole landlord for 
the entire rent ok the. tenure and the execution 
]>r()eecding shows that the toniirc wa.s pro- 
ceeded against and the whole tenure was ac- 
tually sold. This ruling is followed in 20 Cal. 
077 and both tlit*se rulings are founded on the 
doctrine of representation and the principle of 
estoppel. In 10 C. AV. N. 170 at p, 181, it is 
ruled tliat it is for the landlord to prove every- 
thing , which is necessary to bring his ease 
within the exception to the general rule as 
enunciated in 26 Cal. 677. The same princi|)le 
is observed by Sir Ashutosh Alookerjee, 8., in 
26 (\ AV. N. 138 at p. 139. Says his Lord- 
ships; — “In order to entitle the execution 
])mchaser to invoke the aid of the principle 
enunciated in the case of 26 Cal. 677, which 
followed the rule recognised in 10 Cal. 996, it 
is not suflicient to show that the landlord lais 
chosen to obtain a decree for rent against one 
out of several heirs. It has to he established 
that the tenants have held out one of them as 
representative in tlieir transactions with the 

•landlord such co-owner w'ould be 

affected by the sale even thougli they were not 
l>arlies to the decree.” 
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As pointed out in 25 C. W. X. 525, cited 
above, in a case in which all tenants are not 
made parties, nor are proj)erly represented, 
the delect cannot be cured by invoking? the aid 
of sec. 99, C-ivil Procedure Code, bei^ause each 
hmant is not liable for the entire rent and can- 
not be sued alone. * 

(To bo continued. ^^ 


THE HINDU LAW OF REVERSIONS 
AND REVERSIONERS. 

(Continued jrtjin p. lix.^ * 

Thus a Hindu reversioner, whether of th«.‘ 
first or of the second set, as observed by the 
J\ight lion’ble Ameer Ali in Amrit Namijau 
^iingh v. Gaija Singh (H, “ luus no right or in- 
lerest in prasenti in the property which the 
female owner holds for her life. Until it \esis 
in him on her death should h(* survi\e her, he 
has nothing to assign or to relinquish or even 
m transmit to Ins heirs. His right heeojiics 
concrete only on her demise ; until then it is 
mere spvs successionis. His giuirdiaii/’if he 
hapix'ns to he, a. minor, cannot bargain with it 
on his behalf, or bind Kim by any contraetual 
engagement in re.specl I hereto.” In default 
of all classes of reversionary licirs lo the estate 
of a Hindu widow the (.'rown as nllinms hvreff 
has a right to st(‘p in and claim tlie estate, 
taking rather by escheab than by inheritance 
l)roper. Yet inasmuch as the Cro\Mi claims 
the same ][K)wer as a. reversioner would have of 
impeaching any unauthorized alienations by 
the widow it might as well be calk’d a quasi- 
levers ionary heir. ” When by the liuw ap- 
plicable to the last owner,” said their I jordships 
•of the Privy Council in The Collector of 
Masulipatanis ease. (2), “there a total 
failure of heirs the claim to the land ceases to 
be subject to any such persoiuil law,- -and 
there can be, legally speaking, no unowne»l 
property, — tlie law of escheat intervenes and 
prevails: private ownership not e.visliinj, the 
State must he owner as ultimate tort,” to 
negative “the King’s rigid, say, ’* to 
Brahminical property,” ftheir Lordships were 
•confronted with texts of Hindu Law making an 
e.xception in the case of Brahminical pniperty), 
while, affirming ” his title to the leralth of all 
other classes*' of his subjects in such cir- 
cumstances *’ would be “the derogation of the 

(1) 32 OO. \Yeckhi [iaiT.1918] 409 (413- U5\ (C. C.) 

(2) 8 Moo. I. A. 500: s. c. 2 South. (I», 59. 


general right of the British Sovereignty.*’ 
This, however, by the way. 

After all, the niterest of a re\ei\sioner under 
the Hindu Jjaw, all said and done, is as'Ylifti- 
cult to define as a widow's estate;’ the one is 
as anomalous as the tdher. The right of a 
Hindu reversioner is a. eontingenev deptmdani 
oil no man’s wilK hut u£K)i\ the happening ot 
an uncertain event, that is, upon the chance 
of the reversioner surviving the widow and 
<Mvupying at her death the position of heir to 
the last male owner. Nevertheless, “the Ian 
as to ilu* situation of the n’versionary heirs,” 
as observed hv their Ijordships of the Privy 
(Jouneil in Jannhi Animal v. Narayan Aiyar (J). 
“ is in sidhstance quite clear: there is, as stated, 
no vrsting at thi* death of tlu’ Iiusband’s death ; 
and it follows that the (piestions of who is the 
nearest nnersionary heir or what is the class 
of reversionary Jieirs fall to lu’ settled at the 
dati’ of ihe t‘\f»iry of the ownership for life.” 
Tlu’ rule of Hindu Law with regard to the 
naliin* of the reversioner’s right may liaVe 
heiMi snhjtvt to varkais forms of expression, 
but in suhslaiu’c it is nbt doiihttid. A rever- 
sionary heir, although ha\ing only those con- 
tingent inlerests wliieh are dilVerentiated 
little, if at all. from a spes successionis, is recog- 
niz(‘d by onr Courts as liaving a right to de- 
mand that the estate* he kept free from waste 
and fr(*e from danger during its enjoyment )>y 
the wid<m or other owner for liie, * • 

Thus the terms “ Reversion*’ and “ Tiever- 
siomT" wJiieh, altliongli horniwfMl IVom the* 
English Law of Beal ]’ropertv where they 
connote dilferent incidents, are, as used in 
mod(‘rn Hindu Law, free from doubt, and, by 
tlu’ir contimious employment for a century or 
more as technical terms, have become almost 
elassii’al. 

N. MUKEnjIlR- 41. A., B.L., 
Bar-nt-Law, 
(To be eontinnej.) 

LONDON NOTES. . 

(PltOM OLJl ColIKKSroXOKM.j 
On the Oth lAthrnarv an application was 
made to the Board, consisting of ^’JSCO^'^‘Ts 
Haluvxk and Cave, and I.omi l)i xkdi.x, in 
the ease of Lim Jlo Seng v. The King, foi* 
special leave to aj)peal from a d(‘(‘isioJi of tlie 
Supreme Court, of tla* Straits S(»ttlemejUs. 
The Appellant was' convicted of murder and 
sentenced to dealli .subject to the dc*tcrmina- 

(1) 11 .1//. hn tr J It'll ni fit, riamj 997(1’. ‘'o- 
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tion of a question of law by the Supreme 
Court. This question was as to whether what, 
purported to be a voluntary confession of th(‘ 
prisoner, retracted by him at the trial, had 
been pro|>crly admitted as evidence., Tla* 
Supreme Court, held that although the method 
of taking the confession was not beyond rc- 
j)roach, yet in their opinion csiibstaiitial justice 
had been done. U'he •aj)plicant now moved 
the Board for leave to appeal from this dcci- 
sion. 

Their Jjordships dismissed llio application 
pointing out tljut theii* functions were noi 
those of a Court of Criminal Appeal, and that 
inasmuch as thi'i'o was evidcMice. to go io ihe 
jury oji wliicli they could pionounce a verdict, 
the lk>arJ were unable, io advise His Majes^v 
to interfere with the losult. 


The case of Kliojch Suleiman Qnadir v. 
Nawab Sir Salimpllnh Jialuulur, mentioned in 
my notes of last week, lias occupied the atteji- 
tion of the lioard since then, and still remains 
part-heard. This case was not lieard in 
Tuesday (7ih) owing to the absence of., Tjojid 
Dunbdin. An aj){>eal from Allahabad, Uam 
Narayan v. Ilarnam Das was taken instead 
and heard by Viscorar Cavk, Lokd Shaw, 
Sir John Edge and AIr. Ameer Alt. Mes -^ rs , 
DcGruytljcr, K, G. and Dube ap])eared for the. 
.Appellants and Mr. Pnrihh for the llespun- 
.dents. The question in dispute w- as one of 
fact as to w'hotlier the properl v in which the 
Plaintiffs, Keflponilents, claimed a share was 
joint family ])roj)erty or the sc])arate properly 
of the Appellant. 

The Subordinate. Judge dismissed the suit 
but it was ilecreed by the High Court on appeal. 
The Board upheld tsie decision of the Higli 
Court and dismissed the appeal without calling 
on the Respondents. 

9-2-22. (}. D. AL 

IKtUtCh). 

The Code of Criminal Bhoceduue (Aci V 
op 1898) WITH NOTES AM) (H)MMl’.NTARIES. lilf 
G. P, Boys^ R. .1., rj,. B, (Cantab), Bar^at- 
Law, New Kdition, /.02Z. Printed and Pub- 
liifhed by the Pioneer Press, Allahabad, 

It is refreshing to glance througli this work 
which i.s rnarked by a methodical and .s\sti'- 
malic cla.ssification in all^ its details. The first 
volume which is very handy gives the text of 
the Act with a key to the annotation given in 
*Vol. II. Vol. I not merely gives below e;ich 


section numerical reference to the paragraphs 
of Vol. II, where the commentary and aunota- 
lions are to be found but also to the corres- 
ponding sections of the Codes earlifir than 
1882 to which reference may with advantage be 
made. The amendments since 1882 are 
indicated in the text of the Code of 1898 
itself. Huch references to the previous Codes 
are very useful in determining the applicabi- 
lity of the earlier cases to the present Code. 
Any one handling the Code either in a Court 
jaw or outside knows liow^ very perplexing it 
is to use the various annotated editions both 
laige and small. It iscoften a great relief to refer 
Io the bare text of the Act itself. We congra- 
tulate the author for leaving us fret; to r^arl 
the sections by themselves uncnciimbered by 
any Jiotes and to form our own indepcndeiu 
judgment in the first instance ; and then as to 
our doubts, dilKciiIties and misgivings, lor 
giving us just Die sort of help and guidance that 
one would like to have from one who has made 
a thoi-ough study of the Code and the case-l&w 
on the subject. The chief merits of the* 
author's annotation consists in the systematic 
arrangement of his notes and commentaries? 
])recoded by a syllabus. The syllabus to each 
section gives in skeleton all the important and 
material elements of the section itself and the 
general scope of its applicability. Against eacl) 
item of the syllabus reference to the number 
of the paragraph of the aniiolation is given 
wdiieh enables one to find out at once the rele- 
vant passages and the case-law- on the subject . 
Some pf the more important sections such 
as sec. 145 have a general and a special syllabus, 
the former dealing with the general piwedure 
and scope of the section and the latter 
analytically dealing with the material ele- 
ments of the section. The labour that the 
author has bestowed in dealing with the text 
analytically and w’iih the case-law syntheti- 
cally, has enabled him to compress his annota- 
tions and commentaries within a very reason^ 
able compass and avoid repetitions and other 
redundancies. The author does not satisfy 
himself by merely citing the eases or present- 
ing tliem in the form of an abbreviated digest 
but very often introduces or supplement 
them by observations of his own which are 
conducive to an intelligent appreciation of the 
tjuestion of law or principle involved. 

The great merit of this work is that it not 
merely gives a real guidance to find out one’s 
law but also to form an intelligent apfireeiat ion 
of it. ‘ ..." 
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Rights of Railway passengers. 

The Indian Itailways Act contains some 
provisions of a penal character which* are no 
doubt necessary for tlie proper «dministration 
•of the Kailways bui ii is painful to see the 
abus<‘ of these sections t-o the prejudice* ci' the 
passengers, 'riie case noted below is an in- 
stance in imnx—Ishicar bas \. Khuj-Kinpcror, 
JA'it. OH. The IVtilioiiev was eonvicteel 
under sec. lOH of the Railways Act tV/r havini^ 
cimsed the train while travelling to stop by 
irieans of the alarm signal. 'Phe reason fur 
giving tile signal by pulling the (*hain of his 
c.ompjii'lment was said by the a(x*iused to 1h*. 
that the compartment had become overcrowded 
on account of 70 passengers having ^entered 
into it*w’hereas the compartment w as marked 
foi* 27 passengers only. Fe stated that the 
compailment in question was an Intermedi- 
ate class comjiartmenl, whereas most of the 
passengers had only third class ticl^ets. He 
further stated, that at hhanbad when his 
compailment became overcrowded, he com- 
plained to the. Railway employees .but received 
no attention and then when tlie tiain started 
he felt suffocating sensation and consetjuently 
he pulled the chain in order to stop the train. 
These* facts were not disputed but the >fagis- 
trato found the accused guilty and convicted 
him as .stated fibove evidently taking the 
view that there should have been a more serious 
case in order to entitle the accused to the 
chain, such as that stated bv the guard of tbe 
train, namely, murder or iSre, 

One .would fain credit public officers ec- 
trusted with magisterial duties in this country 


with a greater sense of proportion than wae 
appannih .shoVn in this case, which from 
the point of vie^Y of the public is one of 
\<^ry great im|)ort.jince. 1’he evidence of the 
Railway guard on th*^ other hand pointed lo a 
deplorable lack of cimsideration on the part 
of the Rnlhvay iidministt*ators for the con- 
yeuieiicM* and saiet y of I he passengers. An 
individual Railway servant is not to bf* 
severely blamed if ht^ Hiinply ox 4 >ressed 
the o[>inioii which lu* must have gathenxJ 
to be the pnw'ailing opinion amongst his 
eomrades and suiHuioiis. It is startling 
to tfiink that the Railway authorities 
should s(.>l(‘mnly claim* in a C'ouri of law 
tlial wji(‘n a compartmenl labelled to carry 
only 27 passengers is occupied by as many aa 
seventy, in otlu*!* words, is jiacked to suffo- 
cation, the o<*(*asiou does nut entitle*^ passen- 
ger to stop the train by giving the al4,rni, 
signal. ;\n examination of the provisiona 
o(j (he .Vet shows that* under sec. 6H 

of the Act , it i.s the lioiinden duty of 
every liiiilway administration to fix, subject 
to the appro^al ^of tlie (lOvernor-General iu 
roiincil, the maximum number of passengers 
which may be carried irideach compartment of 
every de.sr-ription and under sec*. 93 of the Ant 
the Railway (Company is enjgined to comply 
with I lie provisions of sec. 63 on pain of a fine 
of Ks. *20 per diem. A carresjvinding obliga- 
tion has been east under sec. 109 of the Act 
upon passe.ngers to prevent the over-crowding 
of a compartment which already contains the 
maximum number of passengers. 


Now what does the fxmal provision in 
question, namely, me, 10ft lay down? 
It says that if a paasenger without reaaonabie 
and suffn-iemt caiim makes use of, or interferes 
w’ith, any means provided bv a Railway ad- 
mmistration for communication t^ween 
passengers and Railway servants in charge of 
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a train, he shall be punished. It is clear beyond 
doubt that the provisions of the Act noted 
above confer a rif::;ht iii;)on <he occupants of a 
commitment to resist the entry of passengers 
in*tne circumstances which arose in the pre- 
sent case*. His Lordship, Jwala Prasad, J., 
in setting aside the conviction delivered a very 
well-considered judgment and pointed out that 
in order to enforfie this right every passenger 
ij9 entitled to invoke the aid of the Railway 
officers in any station or of the officer in charge 
of the train when it is in motion or is not in 
any station and in the circumstances of the 
ciise the Petitioner did hot ac,t without reason- 
able and sufficient caus<i and sec. 108 of the 
Act consequently did not upply to the ,case. 


'rhis imporiaut decision on a point aflfecting 
the }Aailway-tra.velling public should be widely 
circulated to all Railway administrations and 
we invite the attention of the authorities to 
the following remarks of the learned Judge- • 
Tlie Railway people were guilty of negii- 
gtince in not carrying out the provisions of the 
Act which arc meant entirely for the^sahMy 
and comfort of passengers and instead of 
thanking the Petitioner for having dniwn their 
attention to it they prostou^ed him and thus 
transferred their own liability lo the shoulder 
of the Petitioner." 


^ lUSITION OF AN UNRECORDED 
CO-TENANT IN A 
' RENT SALE, 

py Mn. Khkttranatk Singh. 

AIunsif of Ranchi. 

(Cotitinued from p. Ixiii.^ 

In a case where a Inoney decree was piissed 
for arrears of rent by the trial Court against 
one only out ot* the heirs of the original tenant, 
it w^as ruled in 2-1 C. L. J. 371 that the entire 
decree could not stand inasmuch as it was not 
a. case of a joint contract which might be en- 
forced against any one of the joint contractors ; 
but the Defendants became jointly interested 
by operation t^f law io a contract made by a 
single person. A similar question was con- 
sidered in 15 C. W. N. 191 by Sir Ashutosh 
Mocker jee, J. At first sight, these rulings 
appear to conflict with tlie pro^xisition of law’ 
enunciated in 22 C. AV. N. 289 mentioned 
above but they are to l:e distinguishable mainly 
on the groiuui that the decree made against 
Gne only wa's set aside because it w’;is inconsist- 
ent with the pleadings of that case and tlVe 


wrkten contract of the parties. This was the 
argument put lorw’ard at the Bar and was 
supported by Sir N. R. Chatterjea, J., at page 
295. At page 296, Richardson, J., •did not 
express any opinion and merely observed as 
follows “ The question was decided in both 
cases, on the footing that different considera- 
tions arose where the Defendants were' the re- 
presentatives, of a single tenant and not the 
co-tenants who had themselves contracted with 
the landlord.” So far as the Province under 
the Patna High Court is concerned, 22 C. W. 
N. 289 has bt'en followed in 5 P. L. J. 32 and 
1 I\ L. Times 55 in which it was ruled inter 
aim that there is ho reason why a money 
decree cannot be passed. 15 C. W. N. 191 
also reported in 12 0. L. J. 642 has been fob 
lowed in 25 C. W. N, 525 mentioned above. 

Thus, the ruling reported in 8 B. Ti, R. I 
that a Zamindar is bound uT sue the actual 
tenant when known to him, though the ten- 
ant’s name has not been registered in his 
shcrista^ appears to be still good law though 
of coarse it is siibjiict to several exceptions^ 
some of which have already boon mentioned 
above. In case of benamdar \vhosi‘ mime was 
registeriMi in the landlord’s shemta, it was 
I'uied by Sir N. R. Chatterjea, J., in 23 C. W. 
N. 166 mten that a person Inmeficially io- 
terested is bound by the rent decree aguinsl. 
bis hevamdar. Such a. cavSe is, of eom’Se, 
founded on the above-mentioned doctrine of 
t^toppel and repi'esentation. On the same 
principle it was ruled in 23 C. W. N. 136 noicJi 
(which is a single Judge ruling of Newbould, 
J.) that the landlord is bound to sue only the 
luurs in possession of the original teiuml. 
Full argument of the ruling does not appear 
from the short notCvS reported therein^ but 
apart from the question of representation, the 
above proposition appears to be somcwhjU 
broadly stated. Possibly the learned Judge 
means that those heirs being admittedly in 
possession of the land, were liablo for the rent 
and that thev could not defeat the landlord’s 
suit merely by showing that there were other 
heirs equally liable unless they \vent further 
and showed that their names have been notified 
as successors of the original tenants or that’ 
they had been paying the rent and getting re- 
ceipts as successors. See 3 C. W. N. 37L 
In 23 C. N. 590. it was ruled by Sir N. R, 
Chatterjea, J., that wdiere a landlord obtained 
a decree for arrears of rents of a tenure against 
all the tenants who w’ero the recorded tenants 
except one who, after acquiring title bv. pur-^ 
chase, never got his name registered in ihe 
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landlord's shcrhi^t, the entire tenure passed by 
rhe sale in exeeiition of sucli a decree. At 
page 5912, his liordship. observed as follows : — 
■‘During these seven years or more ho has 
never asserted his rights as a leniint ; and the 
iinding is that he has never been recognised as 
a. tenant nor was any rent realised from'him.’* 

Thus, though the landlord cannot arbitrarily 
ctwose one of the heirs of tlie cfriginal tenant 
and get a rent decree ixissod as dislinguisheil 
irom a mere money decree, he must havt^ 
iK>tice, actual or oonstructive, of the existence 
-f)f other heirs of the original tenant. The 
actual notice includes th<; case of registration 
of the tenants' names in his sheristA but its 
absence? does not entitle any dishonest land- 
lord to shut, his eyes against the existence of 
actual heirs of the tenant, whost' exist encuj 
i'Oidd have -been known to him by the slightest 
^•^nquiry. The ixwition of the landlord is also 
not moTv favourable even if the. name of tb«» 
juiigment-debtor alone was ivgistered in the 
^TBiX>rd-of-rights as the sole possessor of the 
]‘ent-claimed land. This principle is deducible 
from C. W. N. h'lS at p. 1^0, a case which 
IS distinguishable from C. W. N. l.‘k> notes, 
referred* to abewre. ^ • 

26 C. W. X. 1H8 Is also an autbority fo* ibr 
proposition that even omission by beii*s of :v 
tenure-holdej’ to give the prescribed notice 
under see. 15 of the Jlengal Ten^incy Act does 
not entitle the landlord to rj'cognise one of the. 
beirs as the repiesentative of the tenancy. It 
may, usefully, he remembered that there is no 
^iCMiv^pondiug provision in the kime Ac^ in i*e- 
gard to*occupancy holdings, • 

Thus, it seems' to me tlmt it is to the interest 
of both landlord and tenant to get the names 
of proper heirs of the late tenant registered in 
the landlord's oftice. In some parts of the 
country where relations between landlord and 
tenant are stmined, the landlord refuses to 
••egister the heim of the deceased tenant, ex- 
i-ept upon payment of a premium, sometimes 
at a high mte ; which the latter art*, unable to 
pay or will not pay ; but it seems to ua* that 
it is the landlord who suffers in the long run 
more than the unrecorded tenant for obvious 
reasons. The latter can defeat the landlord's 
rent decree affecting tlic land by a plea of non- 
joinder of parties known to the landhwd/ The 
unrecorded heir may, however, avoid this liti- 
gation by, entering into a conipvpmise with the 
landlord, m., by paying iv reasonable pre- 
mium and getting his name registered in the 
landlord's sherista. 

The miftiindei-standing referred to above* is 


the source of much fruitless, litigation in the 
Alofussil C’ourts and unless it is avoided ami- 
cably, it is for the Ijegislature. to intervene, 
and fix a rate of premium for regiatratioR of 
the tenant’s name, or declare such*a demand 
on the part of the luiullord as illegal. 
(Conchuied.) 

LONDON NOTES. 

(FKOM OUIt COBRKSrONDKXr.) 

During the puist week the Doard have con- 
cluded the hearing of Khajch Sulehman Quadir 
V. Natrah b’/r iialhnuUah lUihadnr and hi;vi*. 
re.-ierved their judgment. 

On the 0th February jiulgmeiit was tleliver- 
<*d id the Patnq. Appeal, Kdi Baijnatli Goenhi 
V. Maharajah. Sir iiaci tui/thtcar Pnmd Sinah. 
'riieir liordsliips dismissej the appt'nl with 
costa. 


.‘\t present tlie ik:>ard are bearing the argu- 
ments in eenain appi'als from .Madrid Sri 
(^hidamhara S, P. Sannadhi^al v. Vt^'ranvi 
Kcddi. The^e are. tivi* consolidated appeals in 
which .questions are rais«^l under the .Vladras 
Kstate.s LaJui Act. The suits wuin* brought, 
for ejeetnienl. Mv^rnrH. * DrCtmifthcr^ K, 
and 'Keuwofthjf Ilroiru for the. Appellant. 
Messrs, Dunnr, l\, C, and Dube for the 
Hespon dents, • 

A somewhat similar question wsvs raised *iu 
the case of Pindhakrishm Amjar v. Sundara- 
swamirr which was argued ne-foVe the Board 
during the pa>«t week by Sir (1. Lowndes, A'. (\ 
and i1/r. Kenworfhff Bjoten for the Appellants 
and Mr, [Ud}ruyther, K. (L and Mr. Parikh 
for the Itesjwndents. This appeal originally 
<*iune before the Ik)ard in^lhvcmber 1920 and 
was dismissed on the ground that the subject- 
•inatter was under Rs. 10,00()#and tbciv was 
nothing in the ecrtifieale to show that the 
High Toint had exercised the diseretion con- 
ferred on tiumj bv see. 109 of tlie Civil IWe- 
diire Code (vide L. Tl. 48 T. A. III). A fresli 
certificate had been granted bv the High Court, 
and the case again came ])efore the P>oard. A 
preliminary objection w'as taken by Mri 
DeGruythcr tliat the value of the subject- 
matter was behnv Rs. 10,000 and tliere was no 
ground for appeal in His ^^ajeslv in (Jouncil. 
After bearing coun,seI tlie Hoard intimated 
that th(*y would re.serve this point and hear 
the appeal On th^ merits. .IndgnneTil was 
cwentiiallv reserved. The Board consisted of 
Vrsroi'NT Cavk. Loud Shaw, 8m' Job!^ 
Fiixu: and ^Fu. Amf.f.u Au. • 
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Judgment wae delivered by the Board on 
the 14th February in the case of Sripat Singh 
Dugwr v. iiai Uariram Goenkay an apjHuil 
from B(uigal. The Appellants are the repr^- 
seniativesiof the lale Clia^'apat Singh who died 
in 1918. Ill L89C a decree was pronounced cj: 
parte against Cliatrapat and the questions in 
the appeal were • whether ^in application by 
the decree-holder ior exticulion of the decrei' 
was duly made and was not barred by limita- 
tion and could be prosccuitiicl against the A|v 
pollanls. Tliese questions WiTc finsw^ered by 
the lower (_ouri.s in the aihrmative. Tin* 
Board disinissi^d the appeal With costs, hut. 
ordered a dcvlaralion to be made saving ilic 
rights of the Insolvency Receiver or TruBtci'. 

KPd-19‘22. G. D. M. 


(Eorresponbena. 

DOES PAYMENT UNDER INSTAL 
^E'NT DECREE REQUIRE ANY 
NOTICE UNDER OR, 21. 

H. 1, (b l\ C/^ 

T’o 

Thk Kditou, “ C.khCt;TrA Wkkkly Noiks.” 

Hju, 

In the iiioirusil, theiv exists diversity of 
practhy^ as regards notice to be given to the 
decree-holder, when any payment is made into 
Court according to instalment-decree. Some 
i'ourts do not tliink it necessary to serve any 
such notice, 'whiie otliers insist vqKni the |)ay- 
ment of costs for sorvicy of notice along with 
the deposit of the instalment-money, accord- 
ing to Or. 21, r. 1, snb-r. 0?). The latter 
course does not seem to be reasonable and legal. 
Instalments are gnmted to persons who are 
hard up in pecuniarv circumstances, and in 
a large proposition of eases, especially in the 
raofuBsil, the amount of instalments is often 
KUiall, nmging from Rupee one upwards. If 
notice is insisted upon every time such 
a palti'y amount is paid into Court, the [m^oi* 
judgment-debtor would have to pay each lime 
8;is. or R(\ 1 extra as notice-fee, according as 
the tot^al amount of cfeim is Rs. 50 or upwards. 
Moreover, tluTe would bs' incidental e\pens«7s 
for having the notices written out, etc. The 
sub-rule referred to has beem introduced in the 
Code of 1908. Now let us see if the inten- 
iioUkOf the liegislature was such as to put addi- 
•ii^l burden on indigenj judgment -debtors 
at every time thev irome to Court with tlK*u 
intsteimenl-money. 


Tfae sub-rule runs as follows ‘ WboK 
any payment is made under c). (a) of sub-i. 
{ij, notice of such payment shall bo given 
to the decree-holder.” According to sub-r 
of r. I, “All money payable under a de< 
cree shall be paid as follows, namely, — 

{a) .into the Court whose duty it is to oxi^- 
cute the decree; oi 

(b) out of .Court to the decree-holder ; or 
• (c) otherwise as the Court which made the 
decree directs.” 

Now when an inslalmeut-decree is passed, 
the Court directs payments of the,^ decreta. 
amount to be made by instalments at certain 
periods. So long as these periodical payments 
are made, no Court can execute. the decree, 
and certainly during that period ‘‘it is not 
the duty of any Court to do so,” as cl. (a) coir 
templates. So it can be said that cl. ta) does 
not apply to such cases. (M. (b) is clearly out 
of the scope of such payments. The only 
clause wdiich c.'in be applied to payments under 
instalment-decree is cl. (c), which contem- 
plates cases which do not come under the pur 
vio\y of the other two clauses. Instalmentrpaj- 
rnents are made according to the direction of 
the Court which ipa.ki‘s the decree, .and not 
according to the method described in cl. (iiV or 
(‘1. (l>). Hut till) only clause for which notice 
has been jrrovided is cl. ia). Hence no notice 
is required for ])ayments under instalment- 
decree according to cl. (c). 

The intejition of the Legislature in making 
provision for notice in r. ] seems to be that 
the running of interest on the decretal amount 
will cf-ase as soon as the decree-holder will 
come to know' of* the de|)Osit. In instalment- 
decrees generally no question of interest can 
arise as long as the periodical payments are 
regularly made according to the direction in 
the dectiee. So the non-service of notice will 
not affect any right of the decree-holder. 
Reference may in this connection be made 
to 42 A[ad., p" 576 (Bamaraija. Shanbogve v 
Shfrbott VeniiatAramanayya), 

Under the circumstances, it seems proper 
that the anomaly in the practice which pre- 
sent obtains in different Courts as regards 
notice in conneedion wdth payments under in- 
stahnent-decroe should be, removed, and a)* 
Conrtp should follow a consistent procedure 
by disiH?nsiDg with such notices. 

RAJBNnRANATH SOM, B. L., 
Pk^er; Hoicrah. 
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Resignation of Mr. Montagu. . 

, Hr. •Montagu has been obliged to vacate 
his otiico as Secretary of State for India as the 
result of a most unfortunate C’abinet squabble. 
Into the merits of the point of (4i(]uette which 
is the immediate cause of his resignation, we 
have no inclination to enter, for intrinsically 
they are of no importance, however large they 
may appear at lliis moment in the eyes of those 
immediately concerned. India, frankly, is 
more exercised over the severence of Hi', 
^fontagu's connection witlk the India Otlice 
tJian the causes which have led to it. Mr. 
Montag^i was at the helm of tJie allairs of India 
at a most critical period of her liistorv. He 
was unquestionably tlie only Secretary of Stale 
who, fortunately for himself and India, had 
the opportunity (of which he fuU'^ availed 
liimself) of accpiainting himself at first iiand 
with the manifold difficulties lhat beset ihe 
governance of India in a spirit of equity and 
justice; and we may affirm without fear of 
contradiction that no Secretary of State for 
India has shown liimself more g(miiinelv in- 
spired by syinjiathy for Indian feelings and as- 
pirations than Mr. Montagu. Xo Indian undeer 
his regime had the galling experience of 
feeling that, in the eyes of the Minister 
in charge, he was an inferior being; atid no 
British statesman has done more than Mr. 
Montagu towards assuring tp the Indian 
equality of status within the Empire with his 
other fellow-subjects. And yet Mr. Montagu 
was a strong man who, every Indian felt, 


would never allow himself to be carried off his 
feet by weakly sentimentalism whether in 
favour of a person or of a political creed. It 
was his genuine, sympathy for the Indian people 
and his real understanding of ihe basic p?*o- 
bleins of Indian ])olitics that gave him this 
strength, and tlie fact that he failed to satisfy 
any single body of Indian opinion completely, 
testifies to his slrengtl^ and impartiality. 
Tlioiightfiil Indians, whilst they did not 
naturally endorse every single item that 
figured in his policy, yet never lost that saving 
confidonci* in him wliich led them to ^peet 
that Iu.‘ would not consciously or unconsciously 
swerve from wliat is ultimately for the benefit 
of Indiia and of the Kin]Tire as a wliole. 


'riie loss to India of tlie services of a states- 
jnan who could he unceasingly vvide-aw^ake with- 
out. being fussily ijd^rfering, sympathiitic with- 
out being w'(‘ak, and lactful without yielding on 
matters wliich are r(‘allv essential, at a lime 
wlion her de.stini('s are being hammered into 
sliajie by forces wliidi need*t1i(T most careful 
gni(ianc(\ is incalculable, but the loss to liu-^ 
Empire is even greater. TlioSe wdio rejoice .it 
his resigiiulion dq not realise the difficulties 
which the (iovernmeiit will experience, and is 
perlnifis (experiencing at Ibis moment, in find- 
ing* for him a. suitable successor. We are not 
awan^ of any .single British statesman whose 
past records are such as will entitle him to 
corimiand a. degree^, of confidence at all ap- 
proaching lliat whicli Mr. Montagu enjoyed 
aniongsi almost every shade of Indian opinion, 
official and non-official. There is no roonr? 
at the ]ii'e.sen( moment [ov either a weak or a 
hectoring SecreUry of State, and even men like 
liord Derby whose name has been mentioned 
in this connection may well hesitate and take 
counsfd before making up their mind to 
accept the appointment. This is not the time 
for governing India by party shibboleths or 
by the petty tricks of politicians. It needs 
large-hearted statesmanship and strength to 
defy cowardly counsel from friencts and foes 
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alike. We earnestly hope that Mr. Montagu's 
passing from the India office will not mean his 
entire withdrawal from Indian ]X)litics and we 
are fully confident that nothing that has 
happened will stand in the way of his placing 
his experience, his sympathies and his com- 
manding abilities at the disposal of India, 
whenever and from whatever quarter the call 
may come. ^ 

THE HINDU LAW OF REVERSIONS 
AND REVERSIONERS. 

{Continued from p. Ixiii.) 

I. — Doctrines and Modes ok Acceleration 
OP REVERSTONARi: ESTATES. 

$ li) — Acceleration by Renunciation* 
of the World. ' 

Not only upon the demise of a widow, or 
other limited heir, but upon her renunciation 
of worldly affairs, which is accounted a species 
(if civil death according to Hindu Law (1), 
inheritance, in effect, by antieJpation (ts it 
were, attaches uix)n her estate, and the rights 
of the nearest reversionary heir or heirs for the 
time being of the last full owner immQdialcly 
begin to exist (2). 

Thus a person-”'(the sex is immaterial)'- -who 
is clearly proved to have completely and finally 
abandoned all worldly concerns, as by entering 

N. R.— At the (?nd of the pnra, headed sermihfy,'' |)ago 
liv^Vol. 26 C. W. N , No. 14) rr«rf— “All these several pro- 
positions enunciated iti Sakyaimni v. Bhavani (1. L. R. 27 
Mad. 68S), since ovorri’led by Chatlagundia v. Afadah (I. L. 
R. 41 Mad. 66ft, F. B.l, are the logical couolusions to which 
the doctrine that one rovorsioiicr does not derive title from 
another reversioner could be pushed ; but, having regard to 
the outstanding fact of identity of interest on the part of 
the general body of reversioners, rear and remote, in the 
preservation of the i* 0 ver 8 ion the right to carry on a suit 
brought by a reveraionon to impeach an nlioiiation bv a 
oualified owner may on liis death legitimately devolve "on 
*Uho next presumable reversioner," (reu/tttfftnar(i?/rtna v. 
Svhammat, 1. L. R. 2S Mad. 406 (411), ?. C.). “Such a suit 
brought by the presumptive reversioner," (or, where per- 
mitted, by any other i-evcrsiouorl, “i-* in a rcp^t’CHentutur 
mpavity and o;i behalf of all fhr rrro-juoHrrn," (ibid. .Jamki 
V. Narayana Sami, I. L. R. ,S9 Mad. 634, P. 0.1. TLcrof<w, 
the Meci*»ion in such a suit, provided it has bun Jwnextiy 
conducted, would operate a<» r<g Judkata against the other 
I'eversiouers, i.c , they would all be equally affected by the 

rule of rva Judicata, IChuJlacunda v. Afadafn, see supra “ abo 
Jhojo Kisliorc v, Srunath, 9 W. R. 4^3 (466) ; Cheruvofuy, 
Cho'urolu, I. L. R. 29 Mad. 394 (401), F. B. and Narayana 
V, jRama, I. L. Tl. 38 Mnd. 390 ». 

(1) VasutJM eitod in the “ Wayulcha," iv-xi. 5 and “Ratna- 
kar." They wlio have entered into another onler, (i.r., bv 
quitting the tu'der of a house-holder), are excluded from 
sha«‘9.'’ Macuaghteu’s Jlindu Liw, Wd. II. Chap. IV, 
case iii. 

(2) Syama Churn Sirkur’s “ VyvasHm-Chandrika," Bk, II 

Precedents p. 37.— xA'otc by Macnaghteu. 


into an order of religion, is excluded from m- 
heriiance (1). This rule does not apply to the 
sects of Hindus known as Byragees (2) and 
Gossains (3) because they pursue secular occu- 
pations, nor, apart from usage, to Stt(ira*ascetics 
because iS'iidras'^are denied by the Hindu Canon 
Law the right to enter the order of Yati or 
Sanyasi. Moreover the Sanskrit texts which 
ordain forfeiture of secular estate or inherit- 
ance in the case of ascetics apply only to the 
three higher “ regenerate ” castes (4). In fact 
inheritance is the general rule and disinherison 
the exception, and, consequently, the burden 
of proving the exception may legitimately be 
laid upon the party, who relies upon it. This 
is all the more reasonable since Hindu 
asceticism admits of degrees, but what degree of 
asceticism or renunciation does or does not 
work disinherison, or forfeiture of property is 
a question of fact to be proved by the party 
pleading the affirmative (5). 

As early as 1852, in the case of Radha Binode 
Misser v. Kripamoyee Debia and others (6^ 
the question Avas raised and answered in tlie 
affirmative as to whether one Taramonee.^ 
having relinquished all connection with w'orldlv 
affairs by becoming Tarih-i-dooniya or Teerth- 
basi, was to be regarded as civilly dead. 
Inter alia the Court declared, firstly, no 
particular acts are enjoined by the Hindu reli- 
gion to render a renunciation of the nature 
valid, and, secondly, as to the particular cerC’ 
monies necessary for one becoming a Byraghin 
(i.e,. a Sanyasini), they are not so important 
as to render the renunciation invalid, merely 
for want of notice thereof. 

In Ihdoo Monec Debec v. Saroda Pwsunno 
Mooherjee (7), Jackson, J., observed: “On 
the occasion of a widow becoming a Byraghin 
(or Sanyasini) the estate would at once descend 
to the nearest heirs living at the time.“ 

The authority for the proposition is the case 
of llafeeziin-nissa Begum v. Radha Binodc 
Misser (8), which laid down that a widow 
can, by adopting a certain form of religious life, 

(1) ‘‘ Dnvablmga," Chap. V, Pam. II and “Vvavahara 
Miiyukhn," Chap. IV, Sec. XI, Para. 6. 

(2‘ Tcducl- Chnnder v. Shama Churn Prakash, I W. R. C. 
R. (1864) 209 and Jagannalh v. Bidyamnd. 10 W R. 172. 

(S) Bamhharti v. Surajbharti, I Ti. R. 5 Bom 682. 

(4) Jfariah v. xiiir, 1 . L. R. '10 Cal .S-l.®* 647). 

(K) Badhaica v Sohaf, (1892], Punjab Record, 7. 

(O' Beng. S. D. A , Dec. for 1862, j) .603. 

(7) Bulnois’ S. C. Reports, fl856] A'ol. I, p. 120 and 
Shyama Churn Sirkar’a “ Vyavas>tha-I)urpan," (“ Prece- 
dente ") p. 73 (76». See also 2 Macr. H. L., pp 131, 233. 

<8) Bong. S D. A. 595 and Shyama Churn Sirkar's 
**A'yava8lha-Durpan," (‘'rreoedents pp. 8, 77. 
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idivcst herself of the estate and accelerate its 
ilcvolutmi on the next heir in her lifcAime,'* 
Whether the adoption of any particular form 
of religious life by llie widow has or has not 
that effd'ct is, of course, a question of fact and 
must depend upon the circumstances of each 
case. Until the estate renounced has got 
h'cjalhj vested in the next reA’ersionefr the 
widow may at any time, unless otherwise pre- 
cluded from doing so, resume her own. In 
I'verv such case of disputed renunciation of 
worldly affairs by the widow the factum as well 
ns the nature of the renunciation should be 
determined by an issue framed accordingly. 

N. Muketrjee, M.A., b*l/, 
Bar-aULaw, 
{To be continued.) 


LONDON NOTES. 

(Urom our Correspondent.) 

The Board continued the hearing of the 
appeal in Sri Cliidambara Sivaprahasa Pandara 
Sihnnadliigal v. Veerama Heddi mid connected 
appeals on the ibth and 17th instant, and will 
deliver a considered judgment. • 

The IMadras appeal of A, Oppenlieim <(' Co. 
V. Haji Mahomed ilaneej, which was argued 
before Lords Su-ainer, Wkexbury and Carson 
on December 1st was re-argued on February 
I7th before Viscount Cave, Lords Shaw and 
IhiiiiLiMORE, Sir John Kdok and ^Ir. Ameer 
Ali. ^J'he questions raised will probably be of 
considerable importance to the commercial 
community. The contest between the.parties 
related ^to the construction of the Arbitration 
Clause in a Contract for the sale of goods. 
Messrs. DeGruyther ^ K. G. and Harold Morris, 
K. C. appeared for the Appellants (cx parte). 
Judgment has been reserved. • 

Sheo Darshan Sing v. Deputy Commissioner 
of Partahgarh , consolidated appeals from Oudh, 
were argued before the Board on the 17th and 
20th instant. The suits wore brought hv the 
Plaint itf -"Respondent as Court of Wards on 
behalf 'of reversioners to recover possession of 
properties alienated by the late Baja Bampal 
Singh, on the ground that the latter never had 
more than -a life estate. The suits were dis- 
missed hv the trial Court hul on appeaf were 
decreed by the Court of the Judicial Commis- 
sioner. Mr. S. Hyani appeared for tlie Appel- 
lant. Messrs. DeGruyiher ^ K. 0. and Uuhe 
for the Eespondent. The Board (Viscount 


Cave, Lord Shaw, Sir John Edge and Mr. 
Ameer dismissed the apjx^al without 

calling on the B-espondents and intimated that 
they agreed entirely with the findings of the 
Judicial Commissioners. * 


Abdul Ghani v, Fahlir JaJian Begam, an ap- 
peal from Oudh dealing with the construction 
of an alleged deed*of gift, it? now part lieard 
before the same Board. Messrs. DeGruyther . 
K. C, and Kenworthy Brown are for the Appel- 
lants and Mr. Dube for the Bespondents. 

The Board will not ait again until the 27th 
instant, and wil] not sit on February 28tli or 
March 1st. 

2-2-2- 1022. G. D. M. 


of 

CALCUTTA HIGH COURT. 

Raoent deolslons notljrat reported 

(The Important cases to bo fully reported hereafter.) 

CiviJi Appellate Jurisdiction. Before 
Chvtterjea and Pearson, JJ. Appeal 
EH pM Appellate DftemsK No. 22ri0 of 
1019. JAMINF MOHON SABCAR and 
others, Plaintiffs, Appellants v. CJIAT- 
TANVA ClIANDBA PBOHOBAJ and 
others, Defendants, Bt^spondenis. The 
9lli February 1922. • 

Or. XXil, r. 4, C. P. C. — Death of one of 
several Defendants, Bespondents — Abaiemeift. 

The Plaintiffs brought a suit against a large 
number of Defendants for declaration that the 
Defendaiiis liad no nishar (rent-free) right to 
Monza Kataldale and for recovery of klias 
possession thereof. Some of the Defendants 
in their written statement sated inter alia 
tluit they wen^ interested* in specific plots of 
land and some of them filed a solenama in 
which s(*para1e boundaries wertv given of lands 
ill their j>os.session. The trial Court dismissed 
the' suit, on a preliminary ground which was 
found erroiuious by the District. Judge on ap- 
peal. Blit at the time of the hearing of the 
appeal the Defendants look the objection that 
the Defendant-Bespondent No. 20 had died 
.six months ago, and his heirs not having heciii 
brought on the record in time, tlie appeal 
against the lieirs of the deceased Defendant 
had abated and tlicrefore tlie whole suit should 
al.so fail. On flie autlioritv of the rulings 
reported in XT C. W. N. fiOl ; XVDT Indian 
Cases J82; XXT Imlian Cases 9ol and XXXIJ 
Indian Cases 8‘29, the District Judge gave 
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effect to the contention and held that^ in ihe 
absence of anything from which the interests 
of the several DefendaiitB can be discriminated 
tlje whole suit must be dismissed : 

rffe/d—That the whole suit should not be dis- 
missed. •The suit shall fail only so far as the 
deceased was jointly interested with the oiher 
Defendants. With regard to those plots 
which the Defeifdants held separately from 
ilie deceased the suit shall not fail. The suit 
shall be dismissed wilh regard to those plots 
in which the deceased had share. 

Babiis Banchanou Chose and Jatindra }<aih 
Hanyal for the Appellants. ^ 

Dt. Sarni Chandra Bysack and Bahu Narcn- 
dra Nath (jhowdhnrif for the Respondents. 

Appeal allotoed; 

J. N. S. dasc remanded. 


Cl V 1 n K li VI SION AL J UTii s 1)1 orj ON . ] kd ore 

Richardson and Ghosk, d J. Civil Kule 
No. 515 w 3921. TtA.T KUMAR 
AIUKERJI, Petitioner r. W. J. GOD- 
hd-IKY, Opposite Party. The 26th Janu- 
ary 1922. 

Act IX of 1897 — Provident fund if attachable 
by a creditor after the member retires from 
service. 

The Ojiposile Party wdiile in service ol’ the 
hhisteru, Bengal State Railway borrowed from 
ihe Petitioner some money for wdiich a decree 
fur Rs. 850 was obtained against him. In 
Alarch 1921 the Opposite Party retired from 
.service. He 'had a sum of Rs. 1,100 to his 
credit in the Provident Pund after his retire- 
ment. The IMilioner applied to attach Ins 
interest in the JVovident Piipd in the hands of 
the (yhief .\nditor of the Railway Co., wdio 
liad the monies in tlw Provident Fund standing 
to the credit of ihe Opposite Party. The Small 
Causes Court ,rattached this fund but on the 
diief Auditor objecting that these monies 
could not be attached in law the attachment 
\vas w ithdrawn by the Small Causes Court 
Judge by his order against which the Peti- 
tioner moved tl\e High Court and obtained ibis 
Rule. The Rules of the fund provided that on 
retirement the monies standing to the credit of 
a. member is to be handed over to lum on 
demand. 

Bahu Bupendra Kumar Mitter for the Peti- 
tioner summitted that Act IX of 1897 as 
amended bv Act IX of 190.S has made compul- 
deposits not liaide Uxj attachment. But 
“ tpmpulsorv de|X)sits ” is defined in sec. 2 to 


mesjn “ monies .... w^hich are not payable 
on the demand of the member,’' R. 10 was 
modified by the Government w^hich expressly re- 
cognized the right of attachment of ^ creditor 
after the niember retired from service. 
Hence from tnat lime the fund ceased to be 
compulsoi*y deposit within the meaning of sec. 
4 and* was therefore attachable. ' 

Babus D. N. Ghakraveriy and Surendra N. 
Guha as amitus curie. 

Held — That on the materials placed the 
fund was attachable after the member retired 
from service. 

R. C. C. Rule made absolute. 


Criimixal Revisioxal Jurisdiction. .Before 
Walmslev and SuHRA\VARDy, JJ. Crimi- 
nal Revision Xo. 1006 of 1921. MANO- 
BILASH BANNERJEA, IV-titioner v. 
KUSIJM KAMINI DEBT. Tlic 13th 
January 1922. 

Criminal Procedure Code, sec. 217 — Order of 
revival of cas^c after acquittal^ legality of. ■ 

One Kiisum Kamini Debi brought a com- 
plaKit in the Court of the Sub-Divisional Alagis- 
trate of Howrah against Manobilasli Bannerjea 
under sec. Ml, .1. 1.\ C. (wrongful restraint) 
and summons was issued accordingly. On the 
day fixed for hearing neither the coniplainant 
nor the accaised was ])resent and the Deputy 
liTagistrate Mr. 1). Dull acquitted the accused 
under sec. 217, Cr. P. Code. On that very 
day the complainant made a petition for revival 
on llie allegation tliat she w^as not aware that 
the oa?e will be tried by D. Dutt, Esg. The 
Alagistrate in clia?ge ordered the case to be put 
up before Air. F. C. Chatterjea who on tfie 
following day admitted Die application and re- 
vived the case and directed issue of fresh sum- 
mons 0?! the same charge. T'he accused 
Alanolnlasli moved the High Court on the 
ground that tlie order of revival was had in law 
and neither the Sub-Divisional Alagistrate nor 
the trying Alagislrate could revive tlie proceed- 
ings. 

9’heir liordaliips made the rule absolute 
liolding that the order of revival was had in hw 
after the order of acquittal under sec. 247, Cr. 
P. C. w'as once passed. 

Bahu Laiit Mohon Bannerjea (with Babu 
Dtirqa'Charan Ray Chaudhuri) for the Peti- 
tioner. 

Babu Girija Prasanna Rayior the Complain- 
ant Opposite Party. 

S. C. C. 
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THE HINDU LAW OF REVERSIONS 
•AND REVERSIONERS. 

(Continued fmn p. Ixxi.) 

(iij-r-Acceleration by Disclamer, Ee- 

pudiation^ or Volmitcry Abandon-^ 
ment of Inheritance, 

Not only upon «the demi?e or renunciation 
of worldly concerns, but upon her disclaimer 
of an inheritance by a limited heir it vests in 
ithe next reversionary heir alive at the time. 

Indeed, as observed in Soorja v. Bhowance 
Been (1), “ it would be contrary to judicial 
usage and precedent to allow him " — the sex 
does not matter — “to claim or hold for liis 
own benefit an inheritance iohich he disowned 
and repudiated when desirous of avoiding the 
liabilities connected therewith.” 

Whatever may be the motive tor such dis- 
claimer or abdication of her rights by a Hindu 
widow, whether it be her inability to hold and 
manage the inheritance by reason of her sex 
and habit of seclusion, or any other cause, she 
is thereby divested of her estate which im- 
mediately devolves <.ipon the nearest, rever- 
sionary heir living at the time as completely as 
in the case of a natdral dissolution. 

Of course cases of disclaimer of inheritances 
by widows or other limited heirs are rare, but 
for such^a disclaimer to be effective, should it 
ever arise, the intention must be clear and 
* final. The line between a disclaimer of this 
kind, and a refusal by a widow to assert her 
rights, thereby •endangering the reversion, 
cannot be drawn in the abstract, but each case 
must depend upon its own peculiar circum- 
stances. In the last-mentioned case, for in- 
8t|ince, the immediate reversioner may have 
any part of her eststte, suffered by her to be 
adversely put out of her possession, reduced to 
her own, or get himself put into possession of 
the same as receiver-manager on her behalf. 
Thus in the case of Gunesh Butt v. Lall 
Muttee Koor (2), the widow refused to assert 
her ri^ht to possess-ion of her husband’s estate 
as against an adverse holder, alleging her hus- 
band was not separate^ but a member of a joint 
family at the time' of his death. The next 
reversioner, the daughter in this case, was put 
by the Court into possession of the estate as 
manager during the widow’s life-time (3). In 


(1) See Infra. 

(2t 17 W. B. 11. See also Jtadha ffohan Dhur y. Dust 
Dtff, 8 B. li B. (A. C.) 882 and Shama Soondwree Choxvdhrain^ 
V. Jumoona Clumdh/rain^ 24 W. B. 86. 

(8) See also AanAnta r. Jai itfanyo/, [188S] All. W. N. 279. 


cases of this kind where the reversioner him- 
self is appointed receiver-manager by the 
Court, the reversion is not, it should be borne 
in mind, accelerated thereby. As was ’directed 
in Adi Deo v. Bukharan (1), the reversioner- 
manager must " file accounts in and pay the 
inconie to her (the widow) through such 
Court.” 

An adopted son may, it , may be observed 
here, renounce his interest in the estate which 
became vested in him by virtue of his adopt- 
tion, or may waive any of his rights there- 
in (2), or he may renounce his statds as an 
adopted son (3). « 

Upon such renunciation or waiver the rever- 
sioner who w^ould take in default of adoption 
would succeed to the estate (4). 

$ (iii) — Acceleration by surrender of 
the life-estate. 

“ The succession of females according to 
Hindu law,” it was observed in Gunga Per- 
shad Kur v. ^humbhoonaih Burman (5), *\is 
not regular succession and is not founded 
upo^\ the ordinary theory of a spiritual bene- 
fit.” (If they succeed at all, they do so by 
virtue of express te^xts (6) or local usage). 
“Therefore, if they relinquish their rights in 
favour of the reversioner the case is again 
brought back to the normal state of succes- 
sion (7), the effect being to vest in him a com- 
plete title (8).” 

This is technically called Acceleration of 
estate by surrender,, or relinquishment. Thus, 
according to Hindu law, a wddow in posses- 
sion dim relinqtifsh and, by relinquishing, 
anticipate for the reversioners their period of 
succession (9). “ Where a Hindu widow,” to 
use the language of Tudball, J., in Rup Ram 
v. Rewati (10), “ gives property inherited from 


(1) 1. L. K. a All. 532(542). See aho Radha Mofinn v. 
Rnma Dim, 24 W% E. 86. 

(2) MacnagUten’s Hind^x Law, Vol. TI, pp. 183-184. 

(31 See Mahudu Oanu t. Bayaji Sidu, I. L. B. 19 Bern, 
[1898] 289; Ruxye Bhud« r. Roop Shunker Soonkerjer, I. L. B. 
2 Bom. 656 (605, 671), Trev. H. h. 151. 

( 4 ) Ihid. 

(6) 12 W. B. S93, fclloxved in Noftrdosn Roy v. Modku 
Soandnri Btknnmiia, I. L. B. 5 Cal 732 : a. v. 5 Ci. L. R 557. 

(01 “ Dayabhage,*’ XI-VI-II. For cases see Dr. Gour's 
H. 0., p. 981 [Footnote (4)]- 

(7) Ibid (784). See also MoH v. Lai Dantf, I. L. B. 41 Bom. 
93 (108); Chinimwami r. App^yimi, I. L. B. 42 Mad. 25 
Knd Nachiappay. Romya^wami, 26 Indian Oases 757 (High 
Court stage). 

(8) Noferdosa y. Modhu Soandari, I. L, R. 6 Cal. 782 (786, 
730). 

(9) Protah Chunder Roy Chowdkdry v.^ Joy Monte Ddbce 

Chowdkrain, 1 W. B. 08 ‘ 

((10)7 All L.J.[1910]atp.6t7. 
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lier husband to a person who, if she were to 
^ie at once^ would take the property whether 
with a iife-estate, or a full estate, her gift 
would only be tantamount to •relinquishment 
of her rights and acceleration of the persons 
next entitled to possession after her.'* . 

The term “ surrender ” has been grafted on 
to Hindu law from the BrltTsh 8);ptem of juris- 
prudence, but thd principle of surrender it- 
self is not a mangrel rule of law : it is well- 
recognized by all the Schools of Hindu law 
and is indigenous to our system. 

‘ ‘ So far as the doctrine of surrender is 
'Concerned,” observed Kumarswanii, J., in 
Nachkppa v. Rangasami (1), there is no ex- 
press authority to be found for it in the 
Smritis or in the Mitakshara. The text of 
Katxjam, accepted by all the commentators as 
authoritative, expressly states that the widow 
is to enjoy the estate of her husband with 
moderation until her death, and that after her 
the husband’s heirs should lake^it. An anti- 
^ipation of interest involved by the theory of 
relinquishnient (or surrender), or a defeasance 
of ulterior interests by intermediate or prema- 
ture acts on the part of {he widow is hardly 
contemplated by the Smritis, As pointed out 
by (Golap) Smkar, the rule probably originated 
fiom the doctrine that retirement from the 
world, or extinction of one’s desire for propertv 
is, according to Hindu law, civil death and 
causes, in the same way as* natural death, the 
extinctW of her rights in ^property, and has 
the effect of accelerating the inheritance. The 
theory 4)f acceleration of the^estate by surren- 
der by the widow has been evolved bv the 
Calcutta High Court from the Daxjabhaga of 

^Jimuta Vahan."' . v . i 

‘‘The only text” (on the subject), similar- 
ly observed Seshagiri Aiyar, J., in the same 
case [Nachiappa V. Rangasami (2)1, “is that 
of the “Dayabhaga” (3): “Therefore” it 
thus inns. those persons, who are exhibited 
in a passage above-cited as the next heirs, on 
failure of prior claimants,” (i.e., nearer heirs 
than themselves in the line of succession), 
shall, in like manner as they would have suc- 
ceeded if the widow*s right had never taken 
effect, eqtuilly succeed to the residue of the 
estate remaining after her use of it up«n the 
death of the widow in whom the succession had 
vested.” 


(1) se In<lUn CaiicB [ISIS] 757 (771-772). 

(2) /bid i7(t6-7fi7l 

(a) “Daya-bhaga,” Chap. XI, sec. 69. 


“ The above text, as pointed out by Mooker- 
jee, J., in Debiprosad v. Golap Bhagat (1), is 
“ comprehensive enough to include not mesely 
the case of the death of the widow, but all 
cases where her right ceases/' ” Now the aim 
of the text,” Mr. Justice Aiyar declares, “is 
lo enable female Jieirs to divest themselves of 
the temporal responsibility of managing an 
estate during their lives, and, by surrendering 
possession and management, to accelerate the 
succession of the immediate reversioner, 11, 
therefore stands to reason that if this object is 
to be achieved the whole of 'the estate should 
be surrendered. The rule should not be so 
worlvcd as to place in the hands of the widow 
a weapon— the* weapon of partial surrender 
“ by which she can attain temporal advantages 
to herself, and to those whom she favours at 
the expense of the heir on whom the succession 
will devolve on her death.” 

N. MUKERJEfi, M.A., B.L., 
Bar-at-Laic, 

{To be continued.) 


• LONDON NOTES. 

(From our Correspondent.) 

The Judicial Committee on the 27tl 
Fcbruai 7 gave judgment in the Punjab appeal 
Ghhajjtt Ram v. Neki d ors., which ooncernot 
a claim to a right of pre-emption and whicl' 
incidentally raised the whole question of the 
powers of review of the Coqyt ynder Or. 47, 
r. 1 of the Code of Civil Procedure. The judg- 
ment of the Board, consisting of Viscount 
Haldane. Viscount Cave. T;ORd Dunedin, 
Lord Shaw, Lord PniLUMORE, Sir John 
Edge and Mr. Ameer Ali. was delivered by 
Viscount Haldane. Thhir Lordships Jield 
that the words used in r. 1 of Or. 47 must be 
read as in themselves “ definitive of the limits 
within which review to-day is permitted ” and 
continue : ” The three cases in which alone 
mere review is permitted are. those • of nevv 
material overlooked by excusable misfortune, 
mistake or error apparent on the face of the 
record, or any other sufficient reason,” and 
they go on to interpret the words “ anv other 
sufficient reason ” as meaning “ a reason suffi- 
cient on grounds at least ' analogous to those 
specified immediately previously.” The Board 
accordingly upheld the contention of the Ap- 
pellants that the lower Court in setting aside 
on review the decision of another bench of the 

(1) 1. L. U. 40 Cal. 72L 
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Chief Court had exoeede<l their powers. Tlie 
appeal was argued ex parte by Sir George 
Lowjides, A\ C. and Mr, Duhe. 


The appeal from Oudh, Abdul Gliani Khnu 
V. Musamniat Fakhr Jahan Begum and the 
Allahabad appeal,^ Chet Hcrm v. Bam Shigh, 
are both part^eard. 


Judgment was delivered this morning in liu*. 
Patna Appeal, Khajch Sulamian Quadir v. 
Nawab Sir Salimullah Bahadiir. Their Lord- 
ships allowed the appeal and directed that the 
judgment of the Subordinate Judge should be 
reserved. 

Two important prize decisions were given 
by the Judicial Committee recently in ihe 
cases of the “ Blonde ” and “ Pellworm/' 
The former is a ruling which affects most of 
the enemy shipping seized in British Ports at 
the outbreak of war. The J3oard having taken 
into consideration the obligations iiru’er ihe 
Hague Convft.'tion and the Treaty of Vers:iilV‘S 
held that ships under IGOO ions which had 
been so seized or thcir api)rair.cd value if lost 
while under recpiisitiou by the Admiralty, 
should be handed over to the claimants. 

2 * 3.22 G. D. M. 

* of Caoco. 

CALCUTTA WGH COURT. 

Recent decisions not; yet reported 

(Tbe Important caa«H to bo fully reported horeaftvr.) 

Civil Appellate Jurisdiction. Beiore 
Chatteujea apd Panton, JJ. Applai. 
FROM Appellate Decree No. 2131 of 
1919. SHELKH SAMAN BEPARF and 
others, Plaintiffs, Appellants v. SHl^lTKir 
IMAMUDDIN and others, Defendants, 
Respondents. The 2nd June 1921. 

Suit for injunction by three out oj five 
mutw’alie of a wakf property — The other two 
joined as Defendants — The frmt deed providing 
for disagreement— Is the suit maintamahJc? 

The appeal arose out of a suit bv the Plain- 
tiffs to obfain an injunction restraining the De- 
fendant No. 1. from raising a pucca building 
oa a certain wakf property. There are live 
mutwalis of a wakf property, three of them 
wi^e the Plaintiffs, the remaining two joined 
as Defendants. The trust deed provides that 
the mutvxdis should act in unity and in ca-se of 


disagi’eement, the matter to be placed before 
the congregation at the mosque and the mwt- 
walis should do what the majority,, of the 
Panchayat would decide. The Court of first 
instance dismissed the suit on two grounds. 
The lower Appellate Court on appeal held that 
the suit was not maintainable by three out of 
five mutwali^. The learned Judge held that 
tlierc was disagreement between the Plaintiffs 
and two Defendants. The lease to Defend- 
ant No. 4 was agi*eed to by the Panchayat. 
The Plaintiffs disapproved the lease. ^ An ap- 
peal was preferred to the High Court.' It was 
urged on behalf of the Appellants that dis- 
agreement between the trustees took place at 
the time of granting the mirasi lease which 
w’as subsequent to the institution of the suit. 
The suit was brought in the first week pf 
Chaitra and was decided against Defendant 
No. 1 who had commenced the building. 
Temporary injunction was issued on the 10th 
(Jhaitra and the Defendant No. 4 was granted 
a mirasi lease with the approval of the 
Panchayat by Defendant Nos. 2 and 3. On th6 
15th Chaitra Defendant No. 1 surrendered the 
b.olding to the mutwalis Defendant Nos. 2 and 
3 and on IBth Chaitra executing a kobala in 
favour of Deiendant No. 4 left the building. 
The document was alleged to be a collusive one 
and the Defendant No. 1 ceased to have any 
connection with the building. The first Court 
doubting the bond fides of the transaction found 
that the Defendant No. I had no connection 
with the building': 

/fc/(f~--That the PlaintiiTs who are ^lome of 
the. mutwalis are competent to maintain the 
suit, having made the other trustees Defend- 
ants who by their own acts precluded them- 
selves from being joined a« Plaintiffs. The 
learned ‘Judge is not right in the view he has 
taken. The point as to disagreement not being 
clear ihe case is sent back for further consider- 
a,tion. 

Pyari Mohon Bose v. Kedar Nath Roy, fol- 
lowed. 

I. L. R. 26 Cal. 409 : 5 C. L. J. 527, 633; 
r. L. R. 11 Cal. 338; I. L. R. 8 Cal.'p. 42, 
11 (1879) Ch. D. 121. 

Dr. Sarat Ch. Basak and Babu Ajendra Nath 
Dutt ,(for Babu Manmatha Nath Pal) for the 
Appellants. 

None for the Respondents^ 

Case remanded.. 
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Court’fees, enhancement of. 

The Bengal Court Fees Amendment Ad 
which has introduced numerous changes* in 
the scale of fees leviable u^xin documents to 
be presented or filed in Court comes into 
• operation from the 1st of April next. Yet, it 
was only on the 29th March last that th^e Act 
was published in an extraordinary issue of the 
Calcutta GazeMe, This,# it goes without say- 
ing, will cause immense inconvenience to the 
litigant public and their advisers. So far as 
litigants and legal practitioners on the Appel- 
late Side of the High Court are concerned, it 
should be observed that besides the general 
increase in ad valorem, fee* in suits and appeals 
the value of which exceeds Rs. 75, the most 
notable changes are the following :—'(!) Ap- 
plicatibns or petitions presipnted to the High 
Court under sec. 115 of the Code of Civil Pro- 
cedure for revision of an order, when the value 
of the suit to which it relates does not exceed 
Rs. 1,000, are to be charged with a duty of 
Us. 5 whilst similar applications Vhen the 
value of the suit exceeds Rs. 1,000 are to he 
charged with Rs. 10. (2) All luemoranduuis of 

appeal when not directed against a decree oi- 
an order having the force of a decree and pre- 
sented to the High Court must henceforth 
bear -a stamp of Rs. 5, in other words all 
appeals from orders as such are chargeable 
with a court-fee of Rs. 5. The impression 
generally- prevailing that all petitions in the 
High Court and Vakalatnamas presented in 
the said Court must bear enhanced court-fee 
stamp is erroneous. Vakalatnamas as also 
petitions other than revision petitions men- 
tioned above remain chargeable with a court- 
fee of Rs.* 2 only as formerly. The probate 
duty, it should be noticed, has been enhanced, 


but the limit of exemption has been raised 
from Rs. 1 ,000 to Rs. 2,000. The text of the 
operative portion of this Act (omitting the 
Schedule of ad valorem fees) is printed in this 
number to facilitate reference. 


Of equal interest to all branches of the pro- 
fession practising in the *High Court is the. 
provision of the Bengal Stamp (Amendment) 
Act, 19*22, amending Art. 30 of Sch. 1 of the 
Act of 1899, which runs as^follows 
Schedule I A. 

30. Entry as an advocate, vakil and attorney 
on the rolls of any Hi^h Court in exercise of 
jiowefs conferred on such Court, by Letters 
Patent or by the Ijegal Practitioners Act. 

(a) In the case of an advocate or vakil — seven 
hundred and fifty rupees. 

(h) fn the case of an attorney— -live hundred 
rupees. • 

Kxemptum, 

Eutiy of an advocate, vakil or attorney on 
the rolls of any High Court, when he has pre- 
viously h(^en enrolled in a Higli Court. 


BKNGAL ACT IV OF 1922. 

9 

Tke Bengal Court^feeg (Amendment) Act, 1922. 

/Iw AH to ninend 1M Coufl,~fefs AH, 1S70, ami ih^ 
Fmidency Small Caune ('nurU Act, 1H82, with 
i'efivirnr4> to fht arale of con lit -fern in Benzol. 

Whbrbas it is necessary to revise the scale of 
court-fees for Bengal, by amendment of the 
Court-foes Act, 1870, and the Presidency Small 
Cause Courts Act, 1882, in their application to 
Bengal, in the manner hereinafter appearing; 

It is hereby enacted as follows: — 

1. (1) This Act may bQ called the Bengal Court- 
fees (Amendment) Act, 1922. 

(B) It extends to the whole of Bengal. 

(s) It shall come into force on the first day ot 
April, 1922. * 

2. The Court-fetes Act, 1870, as amended by 
subsequent legislation, and the Presidency Small 
Cause Courts Act, 1882, as amended by subse- 
quent legiislation,9 shall be amended, in their ap- 
plication to Bengal, in the manner hereinafter 
provided. 

3. In sec. 18 of the Ooj|irt-f*eeH Act, 1870, for 
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the words a fee of eight annas ” the words a 
fee of one rupee ” shall be substituted. 

4. In item viii in sec. 19 of the same Act for 
the words ** one thousand rupees the words 
thousand rupees shall be substituted. 

6. For Art. 1 in the first schedule to the same 
Act the following shall be substituted, namely:-*^ 

"When the amount or Six annas, 
‘value of th("aubjoot- 
matter in dispute does 
not oxoeod sevonty- 
five rupees, for every 
fire rupees or part 
thereof of such am- 
ount or value, 
and 

when such amout or Bight annas, 
value exceeds soventy- 
five rupees, for every 
five rupees or' part 
thereof, in excess of 
sejonty-five rupees, up 
to one himdrod rupees, 
and 

when such amount or One rupee 
(.value exceeds one ton anuas. 
hundred rupees, for 
every ten rupees, or 
part ihoroof, in excess 
of one hundred rupees, 
up 6o one hundred « 

and fifty rupees, 

•*1. Plaint, written ‘ and 

statement, plead- when suoh amount er One rupee 
ing, a sot-off or value exceeds one two annas 

oonnter-claim or hundred and fifty 

memorandum of rupnes, for every ton 

appeal (not^ other- rupees, or part there- 

wise provided forj of , up to one t housand 
in ^ this Act) or ' rupees, 

of cross-objection and 

presented to any^ when such amount or Seven rupees 
Civil or Bevonue value exceeds one eight anuas. 

Court except those thousand rupees, for 

mentioned in sec- every one hundred 

tion 8. rupees, or part there- 

of, in excess 6f one 
thousand rupees, up 
to s(»Von thousand five 
hundre^d rupees, 
and 

vhon suoh amount or Fifteen 
value exceeds seven rupees, 

thousand five hun- 
dred rupees, for every 
two hundred and fifty 
rupees, or part there- 
of, in excess of seven 
thousand five hundred 
rupees^ up to ten thou- 
sand rupees, 
and 

when such amount or Twenty-two 
value exceeds ten rupees eight 
thousand rupees, for annas, 
every five hundrad 
rupees, or part there- 
of, in excess of ten 
thousand rupees, up 
to twenty thousand 

C rupees, 

i' 


f and 

when such amount or Thirty- 
value exceeds twenty ruijeos. 
thousand rupees, for « 
every one thousand 
rupees, or part there- 
of, in oxoess of twenty 
thousand rupees, up to , 
fifty thousand rupees, 
and 

i when such amount or Thirty-seven 
Plaint, oic.— value oxol^eds fifty rupees eight 
thousand ru]>eos, for annas, 
every five thousand 
rupees, or paii there- 
of, in excess of fifty • 
thousand rupees : 

ft 

Provided that the maxi- 
mum fee leviable on a 
plaint or memoran- 
dum of appeal shall be 
[ ten thousand rupees." 

6. In the third column in Art. 6 in the same 
Hchpdule to the same Act,— 

(а) fur the words ** Four annas,” opposite cl. 
(a) in the second column, the words “ Six 
annas ” shall b(|k substituted ; and 

(б) for the words “ Eight annas,” opposite the . 
first item in cl. (b) in the second column, the 
word# ** Twelve annas ” shall be substituted, and 
for the words One rupee,” opposite the second 
item in that clause, the words One rupee eight 
annas ” shall be substituted. 

7, For the entries above the proviso in the 

second column, and for the entries in the third 
column in Art. 11 in the same schedule to the 
same Act, the following shall be substituted, 
namely:— , 

“ When the amount or value Two par centum on such 
of the property in rompoct of amount or value, 
wln’oh the grant of probate 
or letUtin is made exceeds « 

two thousand rupocif^ but 
does not exceed ton thou- 
sand rupees, 

and 

when such amount or value lliroc per centum on suoh 
exceeds ten thousand rupo<>s, amount or value, 
but does Vot exceed fifty 
thousand rupees, for the por- 
tion of such amount or value 
which is in excess of ten 
thousand rupees, 
and 

when such amount or value Four por centum on such 
exceeds fifty thousand rupees, amount or value, 

but does not exceed a lakh 
of rupees, for the portion of 
such amount or value which 
is in excess of fifty thousand 
mpoes, 

• and 

when such amount or value Five por centum on' such 
exceeds a lakh of mT»eos, for amount or value." 
the portion of such amount ‘ 

or value which is in exot'ss 
of a lakh of rupees 

8. For the entry in the second column in Art, 
12 in the sitme schedule to the same Act, wd for 

78 



iVoL. XXVI-] 


THE CALCUTTA WEEKLY NOTES: 


Ixxix 


the first paragraph in the third column in the 
said Article, the following shall be substituted, 


namely:— 

"‘When the amount or value 
of any debt or security 
sf)Ocidcd in the oortiilcate 
under section 8 of the Act 
exceeds oifo thousand rupees, 
but docs not exceed ton 
thousand rupees, 

and < 

when such amount or value 
exceeds ten thousand rupees, 
but does not exceed fifty 
thonsaud ^ rupees, for tlie 
portion of such amount or 
value which is in excess of 
ten thousand rupees, 
and 

when such amount or \'atne 
(^xceedfi fifty thousand 
rupees, but does not exceed 
a lakh of rupees, for tlie 
portion of such amount or 
value which is in excess of 
dfty thousand rupees, 
and 

>vhon such amount or value 
okceeds a lakh of rupees, for 
• the portion of such amount 
or value which is in oxci^ss 
of a lakh of rupees. 


Two per centum on sucli 
ainounf or value and three 
per centum on the amount 
or value of any debt or 
security to which the cer- 
tificate is extended under 
section 1() of the Act . 

Threi' per centum on such 
amount or value and four- 
and-a*half centum on 
the amount or value of any 
debt or security ^ which 
• tihe certificate is extended 
under sc'ction 10 of the Act. 

Four per ccuitim on such 
amount or value and six 
per centum on the amount 
or value of any debt or 
security to which the cer- 
tificate is exkmded under 
section 10 of the Act. 

Five per centum on such 
amount *or value and 
scven-and-a-lialf per cen* 
turn on the amuui^ or 
value of any debt or secu- 
rity to which tlie certifi- 
Vato is oxtimded uudtu* 
section 10 of the Act.” 


9. For the table of rates of ad vabrem fees 

Jie^viable on the institution of suits, at the end of 
the same schedule to the same Act, the table set 
forth in the schedule to this Act shall be sub> 
stituted. • 

10. In Art. 1 in the second schedule to the same 

Act — * 

(a) in cl. (a) after the words M^iinicipal 
Commissioner ” in the third entry in th<e second 
column the words or member of a District 
Board " shall be inserted ; 

(h) (i) for the words One anna,*' opposite 
cl. (o) in the second column, the words “ Two 
annas ” shall be substituted ; , 

(ii) for the words ** Eight annas," opposite 
cl. (h) in the second column, the following shall 
be substituted, namely:— 

In the case of a complaint or charge of an 
offen^ presented to a criminal court one rupee, 
and in other cases twelve annas"; and 
(lit) for the words “ One rupee," opposite cl. 
<c) in the second column, the words One rupee 
eight annas " shall be substituted. 

11. For cl. (d) in the second column in Art. 1 
in the same schedule to the same Act. and for the 
entries opposite that clause in the third column 
thereof, the following clause and entries shall be 
substituted, namely:— 

(d) (i) When presented to the High Court 
under sec. 115 of the Code of Civil Procedure, 
1908, for revision of an order— 

(a) when the value of the ... Five rupees, 
suit to whicB the order relates 
does not exceed Es. 1,000 ; 


(b) when the value of the flaiit ... Ten rupees, 
exceeds Rs. l,00a 

(ii) When presented to the ... Two rupees.'' 
High Court otherwise than under • ' 

that section. 

12. In the third column in Art. 10 in the same 
schedule to the same Act, — 

(1) for the words “ Eight annas," opposite cl. 
(a) in the second cokimn, the wbrds “ One rupc*^ " 
shall be substituted ; and 

(S) for the words “ One rupee," oj^site cl, 
(h) in thie sen^ond column, the words “ One rupee 
eight annas ” shall be substituted. 

13. For Art. 11 in the same schedule to the 
same Act the fpllowing shall be substituted, 
namely : — 


“11. Memorandum 
of appeal when the 
appeal is not from a 
decree or an order 
having the force of 
a decree and is pre- 
south'd — 


' (rt) (i) to any ro venue Court 
^ or Executive Ofliccr 
other than tho High 
Court or Chief Ooii- 
trollin^ Revenue or 
^ Executive Authority, 
(//j^to any Civil Court 
other than a High 
Court, • 

(2») to a Ohiaf Controlling 
Executive or Rovouuc 
Authority, 
t(c) to a Hi^i Court 


Eight 

annas. 


fhu' 

rupee. 

Two 

rupees. 

Five 

nipces.” 


14. Above, the words Five rupees," where they 
occur in the third column, opposite Arts. 12 and 
13 in the same schedule to the same Act, the 
words ** Ten rupees " shall be inserted opposiU^ 
Art. 12 and the bracket between Arts. 1^ and 13 
in the second column shall be omitted. 

15. (1) Thie words “ Ten rupees " in the third 
column, opposite Art. 17 in the same schedule lo * 
the same Act, and the brac]j[et opposite that 
article in the second column in tbie^same schedule 
shall be omitted. 

X^) In the third column in the said article,— 

(a) opposite entries i, , ii, iv and vi, the words 
Fifteen rupees %hall be inserted ; and 

(b) opposite entries iii and v, the words 
Twenty rupees " shall be fhserted. 

16. In sec. 71 of the Presidency Small Cause 

Courts Act, 1882,— . 

(1) in cl. (a) for the words five hundred 
rupees " the words ” fifty rupees " shall be sub- 
stituted ; 

(3) after cl. (a) the. following shall be inserted, 
namely : — ■ ^ 

(b) when the amount or value of the subject- 
matter exceeds fifty rupees, but does not exceed 
five hundred rupees— the sum of six rupees four 
annas and three annas in the rupee on the excess 
of such amount or value over fifty rupees 
(S) cl. (b) shall be renumbered as cl. (c) and 
in that clause ids renumbered fcr the words 
sixty-two rupees eight arinhs " the word« 
ninety rupees ten annas " shall be substituted, 
and after the words one anna " the words “ six 
pies *' shall be inseffied. 

17. Nothing in this Act shall apply to any pro- 
bate, letters ^ of administration or certificate in 
respect of which the fee. payable under the law for 
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the time bei^g ‘force has been paid prior to the 
commencement of this Act. but which have not 
issued. * 


|l£fricb)a 

The Beginner at the Bar or a Practical 
Guide « for the Beginners (Civil). By 
Upendra Nath Sen Gupta. Published by .4. 
G. Mittra, B, L., ProprietoT, The Cramn- 
burgh Law Publishing Press, 164, Bow Baw 
Street, Calcutta, 1921. Price Rs. 4. 

In tliis little book the author jots down 
notes on various points of practice, which the 
practitioner in the Civil Courts in the Mi^fussil 
has to labouriously pick up in the course, per- 
haps, of years, to make himself an efficient 
pleader. The sources from which the author 
draws his material are the Civil Procedure 
(k)de and other enactments, Rules and Cir- 
cular Orders of the High Court, judicial deci- 
sions. The Provincial Insolvency Act anl 
the rules thereunder are reproduced. A care- 
fully prepared subject-index furnishes the key 
to the large amount of miscellaneous infornja- 
tion collected in the, book. The notes upon 
court-fees have of course become a little out of 
date since the passing of the recent Amend- 
ment Act by the Bengal Council. Bui the 
l)Ook vs'm published before these amendments 
were put forward for consideration by the 
* Council. We have no doubt that the book 
Avill serve the pi].rpose for which it has been 
compiled. 


Provincial Sm.all Cause .Courts Act. By 
S. K. Ray Ghowdhury, B. L. Rai M. C, 
Sarkar Bahadur d Sons, Law Publishers and 
Booksellers, Calcutta. Scptnnber 1921. 

This is a handy and up-to-date annotation of 
the Provincial Small Cause Courts Act. The 
notes of cases are well digested, and thev in- 
clude decisions of the several Higji Courts as 
also those of the C’-hief (’ouits and Conris of 
Judicial Commissioners. It goes without 
saying that the amendments of the Act up-to- 
date have been duly embodied. Such a book, 
dealing with a. Statute which needs such con- 
stant handling as the Provincial Small Cause 
Courts Act cannot fail to be useful. 


1921. Rat M. C. Sarkar Bahadur d Som^ 
Law Booksellers and Publishers. 90-2A 
Harrison Road, Calcutta. 

A new and revised edition of this handy 
commentary on the Limitation Act will, we 
have.no doubt, hold its own, as its predecessors 
have done, inspite of the existence of more 
ambitious aRcl at the same time more costly 
treatises on the saine subject. The Act itself 
and the case notes have been brought up-to- 
date. The get-up of the book hns also been 
improved. 


The Specific; Relief Act. By Rai Mahini. 
C. Sarkar Bahadur. Fourth Edn. By Subodh 
Chander Sarkar. M. G. Sarkar d Sons. Law 
Publishers and Booksellers. 00-2 A ^ Harrison 
Road, Calcutta. 1922. 

'We welcome this new and revised edition 
of the late Mr. Sarkar's Commentary on the 
Specifi^c Relief Act. The ease-notes have 
been brought up-to-date. The edition has been 
attractively got up. 


% 

Court-fees and Suits Valuation Acts. 
By dahnabi Charan Bhaumik, B. L. M. C. 
Sarkar d Sons. 90-2A , Harrison Road, Cal- 
rnfta. J92I. Price Rs. 4. 

This is a eiirefiil,ly prepared Commentary on 
the (kuirt-fees and Suits Valuation Acts and 
a great deal more «than a mere digest of eases. 
It is unfortunate from the author’s j)oint of 
view that the C’oert-fees Act should haVe been 
aniendetl so soon after the publication of the 
work. But the amendments affect only the 
amount of fees chaigeable and do not touch 
the princijdes of the Act which are ably dis- 
cussed by the author. We have tested the 
work and found it quite reliable. 


The Indian Limitation" Act. By Hem 
Chandra Mitra. Revised and brought up-to- 
date. By B. B. Jditra, B. L., Fifth Edn., 
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Calcutta High Court. 

(Civil Revibiokal.) 

Kainanath Mukcrji ». SidlieNwar BanerjI. C. P. C., Or, I.\\ r. IB 
’^ApplUaltionto ietatideoxe^Keiodfcrffbe/ort decree dra»n 
ftp ami lignedbHlqfier judgment .. ..Iziiiv 

«IEF0RT8 (flit Index.) 

Proposal for doing away with racial distina= 
tion in criminal trials. 

The ('ominittee for awiiy wilh nioial 

distinction in (Tiininal trials inet'ut l^ollii on 
the 16th of January and concluded its 
sittings on the !i8lli of h'eliniary last. We 
understand that the (!ominittee will meet 
again in Calcutta early in Jlay to draw up the 
rejjort, in view whereof we would make some 
suggestions for the consideration of the (.'oin- 
mitiee. In the first place v<o do not sec any 
reason for maintaining the present limitations 
on the powers of ]\[agistrat«s with regard lo 
I he trial of European British subjects. There 
is no such restriction with i%gard to tlie trial 
of othei* Jiiiropeans and Americans. Thcf niav 
he tried by all INfagistrates Jtist like Indians 
wdthoiit any restriction, the only limitations 
being the usual limitations wdth regard to the 
Jiature of tlie offence and their ix)W'er to aw ard 
adequate sentences. If European Biitish sub- 
jects are pla(‘ed on the same footing as oilier 
Europeans, Americans and Indians, the d. li- 
nition of High Ooiirt with sfiecial referervii 
to the trial of European British subjects as 
given in sec. 4 (j) of the Code of ('riminal 
Procedure would have to be done aw’ay wdib. 
It w ill also then no longer be necessary to 
restrict tbe appointment of Justices of Peace 
by the Government of India or the IiOc.ii 
Governments to European British subjeci.%as is 
provided for in sec. 22 of the Code. The special 
provisions in Chan. XXXIII with regard 
lo Magistrates and Sessions Judges and 
'Assistant Sessions Judges in respect of trials 
of European ^ British subjects should also Im 
repealed. The only obstacle that stands in 


the way of the Indian Lcigislatiire is presented 
by sec. G5 of the Government of India Act 
w’bich provides that tlie Indian Ijcgislatiire is 
not competent lo pass any law w'hich may in- 
volve the passing of any senlence of death, on a 
Euro[fean British subject w’ithout I he ])revi()us 
sanction of the Secretary of Stale for India. 

Sec. 110 of the ('ode now provides that no 
Court of Sessions (other ihan the High Courts) 
is competent to jiass any sfut-^nirv on any 
European Hrilish suhjc'i^t other Ilian om.^ of 
imprisonment for a term (Exceeding one year. 
So for nireiices which cainioi be adequately 
puihsheil by a Sessions Judge tbe acHUiscnl have 
to be coinmitled lo tli(‘ Iligli C'ourt. This is 
\ery op|)?vssiv(‘ lo Ihe aggrievcnl jieojilc in Ihe 
mofussil who are required to come to the Presi- 
dency towns with their witnesses from distant 
parls of the (country. This ])ractically places 
the complainant at an enormous disadvantage 
and tile accused beyond the jiale of laW. 
Thus even in ceases of murder and culpable 
homicide the iifl'endcu’ can sehfom^ie adequate- 
ly punished. Sec. 05 of the Government of 
India- Act prosimts to our mind no practical 
difliculty in nmioying tliis anomalous proce- 
dure from the Code. If Ihe Committee w^ould 
recommend the same pow^t^'s on a Court of 
Sessions in Ihe mofussil in resp(\‘tf of Euro- 
pean British subjects, as it ordiaarily exercises 
with regard to His Afajesly’s Indian subjecls, 
and the Indian Legislature would accept such 
recommendations, as wo have no doubt it will, 
Ihe requisite sanction under see. 65 of the 
Government of India Act may surely be ob- 
tained bv the Government of India from the 
Secretary of Slate. Sinc(‘ (W’ery death-sen- 
tence has to be confirmed by the High Court, 
it furnishes an additional safe-guard against 
smdi senteiK'es Ixdng lightly passed by Sessions 
Judges. 

We piesiime thaf EurofXiau British subjecls 
w’ould not mind it very much if the special 
procedure for theii’ trial by* Magistrates of 
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particular status and of their own nationality, 
with the aid of a jury of which at least one 
half the number must be Europeans or Ameri- 
cans, and further the limitations on the power 
(Tf even such Magistrates to pass sentence 
under tK'e ordinary provisions of the law were 
done away with. We believe that Tiuliaii 
Magistrates and Judges may be trusted to 
deal out criminal justice tfl all sections of the 
community in the same impartial manner as 
they do in civil cases iricspective of any con* 
sideration of race, o'eed or nationality. If, 
however, tlio European British subjects in 
India feel any diffidence in respect of any 
Magistrate oi' Judge, for any reasonable 
grounds, they may apply for a transfer, under 
se<*. 5*20 of the (ode and there is, no doubt, 
that in such cases the High (’ourt w^ould grant 
a transfer. The,, only bone of contcnlion 
between Indian jniblic opinion and that of 
the European Ih’itish subjects is with regard 
to the provisionoin the Code under which tlie 
latter may claim that in cases of jury trial 
before a Court of Sessions or a High ('onrt, 
at least one half of the jury must con- 
sist of Europeans* or Americans. • “Having 
regard to tlie fact that a jury always 
consists of an odd number of persons, this 
means that the majority of the jury would, as 
a matter of course, consist of a majority of 
Europeans and Americans. I^his is llic pre- 
sent law and st'c. 450 of the Code read with 
sfec. 462 and sec. 276 would make it clear tliat 
if the jury is prpperly empanelled, Europeana 
need not be in any larger majority than one. 


The Indian public opinion is that it is a matter 
of verv ordinary experience that in cases where 
a European is an accused person and an Indian 
is the complainant* a failure of justice takes 
place owing to the European members of the 
jury being reiuctant to return a verdict of 
guilty against a member of Iheir owm com- 
munity. Further in view’ of the public opi- 
nion amongst Indians that no racial distinc- 
tion should be maintained between His 
Majesty’s Indian and European British sub- 
jects, the feeling in the country is that all dis- 
tinctions in the matters of criminal trials should 
he abolished. The fiction of trial by one’s peers 
is not recognised by the Common Law of 
England. Only a few^ members of the Eng- 
lish aristocracy may claim such privilege and 
not any commoner. Any^ extension of such 
anomalies would be contlUry to the modern 
spirit and doctrine of equality of all in the 
eye of the law. ^ To establish that equality. 


thn criminal law must be uniform for Indians 
and Europeans alike. In deference to the 
privileges secured to European British sub- 
jects by sec. 450 of the Code, sec. 275 of the 
Code provides that an Indian may also claim 
in a trial before a Court of Sessions that the 
majority of the jury must consist of his ow^Ji 
countryW^n. We maintain that both sec. 
450 and sec^ 275 serve only to accentuate racial 
distinction between British subjects and both 
should be repealed. Perhaps, those who arc*, 
maintaining that equal privileges should be 
secured to Indians and European British sub- 
jects Lie oblivious ^Of sec. 275 and how under 
the existing law a" bare majoritv of one’s own 
nationality may bo secured thereunder. 
We ()l)je(*t on principle io such packing 
of the jury on a racial basis. Such dis- 
tinction will also stand in the way of 
political fusion of the races in India. If, 
however, any European British subject or an 
Indian accused person feels want of confidence 
in a jury trial, a provision may be made in.llio 
Code tliat he may waive trial by a. jury at his 
option. In sneh eases the law may provide an 
appeal on questions of facts as also, of law to 
the High Court. This will ensure equality in 
the matter of criminal trials, bct\vepn all 
classes of His Majesty’s subjects in India. \o 
personal law’^ can be claimed or is recognised 
in criminal law and that is a further rea.son 
why the present distimjtions on racial grounds 
should be done aw-ay with. 

THE HINDU ijAW OE REVERSIONS 
• AND REVERSIONERS. . 

{Continued from p, Ixxv.) 

The Doctrine of Surrender is apparently 
based on, or rather deduced from, that of Re- 
nunciation, “ If the wido^y can accelerate 
the succession by Renunciation,'' obseiwed 
Mitter, J., in Nobo Kishore Sarma Roij v. 
Hari Nath Sarma Roy (1), it follows as a 
logical consequence that she can do bo by a 
deed of surrender without actually renounc- 
ing the world. ** The right to surrender the 
property to the next reversioners by a deed,” 
said Sankar Nair, J., to the same effect in 
Subbiah Soshi v. Paluny Paftabin Rammjya 
f2), ‘‘is based on this capacity of Renuncia- 
tion.*^ 

On the other hand in Ran^appa v. KamH (3\ 
Wallis, J., seemed to regard the widow* s 

(I) I. L. R. 10Cal.n8R4l 1102. 

121 T. L. E. 31 Mad. [1008] M (461). 

(8) Ibid 366 (374) (F. B.) 
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j[)ower to accelerate as based on what is l!no\vn 
m British Jurisprudence as the doctrine of 
merger. 

Whether the Hindu law according to the 
texts or commentaries lends* supjjort lo the 
doctrine or not, a female, holding a qualified 
-estate, i’an, it is now definitely settled,* validly 
surrender such an estate so as to enable the 
then immediate jeversioner to Cuter upon the 
inheritance and, Jf a male, hold it absolutely 
as if the succession had opened by the death, 
natural or civil, of the qualified owner (1). 
In oihei’ words, the immediate reversioner, the 
“surrenderee,” can hold the estate by sur- 
rendei*, and his heirs cannot l)e ousted by those 
who, but for such surrender, would have occu- 
pied at her death the position of heirs lo the 
last full owner. 

N. MuKERJEE, M.A., B.L., 

Bar -at- La III. 

(To be contimied.) 


LONDON NOTES. 

(Prom our Correspondent.) ' 

• 8 . 3 - 19 - 2 - 2 . 

The Judicial Comniilteo have spout the 
whole of the past week in hearing an ap[)eal 
from Madras, Srinivasa Cliariar \. Kvalappa 
Miidaliar. IMie suit was brought bv wor- 
shippers of a temple at Mddavilagam claiming 
that certain lands Were temple propei*tv and 
not the property of the Dharmxikarta. They 
also alleged that the Dharrmakarta haJl failed 
to keep proper accounts and had wrongly in- 
terfered in the temple ceremonials and prayed 
for his removal and for the framing of a scheme. 
The Subordinate Judge of Chinglemit held 
that the properties did not belong to the 
temple but ordered the removal of the Dharma- 
karta on the ground that the accounts were 
unsatisfactory. On appeal the High Court re- 
versed the orders of the Subordinate Judge 
and held that though his accounts were un- 
satisfactory the Dharmakarta had expended 
his private funds on the temple and was a lit 
person to retain his office. 

Sir George Lowndes, K. C. and Mr. E. B. 
Baikes appeared for the Appellants. • 

Messrs. DeGruyther, K. C. and Kenworthy 
Brown for the Rqppondents. 

On March 7th judgments were given by the 

^ j,: - 

(1) StMiah V. Pulnry, I. h. B. 31 Mad. [1908] 41ft (461). 


Board in tlie ca^s of Rn'^Unya /ImiutH' 
Narayam Awwnct aiid L. Oppenheim d; Co. v. 
Hajt Mohxirnmed. Hant^* In each case*tl*H-« 
appeal was allowed; ;Mief reference to the 
questions involved and l^unsel who appeared 
in the cases w^ere forwarded at the time of the 
hearing ‘and will be foupd in the current 
volume at pp. x^fleix and Ixxi. 


The latter appeal was re-argned before a 
fresh Board consisting of. Viscount Cave, 
Ijorj) Shaw, Lord Phillimoke, Sir John 
Edue, and Mr.* Ameer Ali on the 17tli Febru- 
ary and ihe judgment of their Lordships was 
delivered by Viscount Cave. 

Tn the case ot Murphy and others v. Hurley, 
on appeal from the (kuirt of A])peal in Ireland, 
the House of Lords recenfly gave an interest- 
ing decision on the principle upon whicJi 
noiice nf wani of repair shojild be given to a 
landlord as a condition jirccedent to his 
liability in an action tor breach of his contract. 
The landlord was responsible for tlic repair of 
a Sea Wall which was seriously damaged by 
high tides in September 191B and the tenants’ 
holdings wore (loodod. ‘Their Lordships de- 
cided that llu‘ landloiil was not entitled to 
receive jiol ice from the tenants of the want of 
repair as he and his tenants were ^)\\ equal 
terms as regards moans of know ledge and they 
distinguished the cas(‘ of Ilufjall and Mcljcan,* 
(1.885) ;i:l, W. B. 588. 


Tn the (Mumeory Division, Bussell, J., hold 
in the case of In re Lucas, tliat a gift of fivi* 
shillings a wTck each to the ” oldest respect- 
able inhabitants * in Ounville ” w^as a good 
charitable bequest. • 


• 16-3-22. 

On March 9th the arguments in tlie case of 
Srinivasa Chariar v. Evalappa Mudaliar were 
concluded and judgment was reserved. 


The hearing of an appeal from the (Central 
T^ovinces, Syed Kasam v. Jorwar Singh, was 
commenced before the Board. The suit was 
for a (teclaration of title to possession of 
certain lands which were ancestral properly of 
the Plaintiff’s family. The Defendants claim 
title under a sale deed. 

Messrs. DeGruyther, K. C. and Parikh ap- 
pear for the Appellants, 

The Respondents are reyreseuled by Mr. 
Kenworthy Brown. 
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0\vin<( to the rec3n8tjlution of tl»e; tlie 
case stood oyer and the paitrh^td' caee Clirt 
Itavi V. Ilam .Sftngfr was further argued on the 
fOtlt atid 12th and jud^tneiifr was reserved. 


4(toteB of Cooeo. 

CALCUTTA JIGH COURT. 

Raoanc deolBlona not fot reported 

(The important oaoea to be fully reported hereafter.) 


ffud^ineiit was (Jelivennl on fho lOih Man*li 
in the Madras case ' Jv. (lo/rnkt (liettyy. T. 
Viffhayaraghamchariar , allowinjj the appeal 
which was argued c.r yarti: before tlie Board* 
hy Sir (t, Lowndf's^ l\. (\ and d/r. .1. U. 
Talbat. 


Jiid^irK-nf was also dedivered hy ’tho I3()ard 
on the 7tb Maindi in the casi's^' of Utinioliufjd 
'lunavi v. Narayam Arnuwi and Oypcnhnm d- 
(U), V. Mi\\ fldderf Sahib, which were referred 
to in lh(^se nofe^s at the time of hearing’. In 
(^acli case tlte appeal was allowed. 


On the 14th I\lareh jiid^iinont was delivcrcMl 
in lldflhnhrisdtdd Aijliar v. Siindarafiu'amirr, 
'riK'ir Lordships disuiissf'd the ap])eal. * 


On th(^ same day their Lovdshipi^ heard 
arguments in tlu^ ratna a|)j)eal, Girwar Prr- 
hdiad SiiUfli V. Hamesar Lai Bhagal, and dis- 
rni^sed the appeal. 


Tlie A])peal from Bengal, Banliu Behari 
Dhur V. Gahtaniij came before th(^- Jioard on 
tlui and IGlh. The question for decision 
was as to the construction ot the terms of a 
consent decree. i 

Messrs, DcOruytlier, K. C., Ilamsay, and 
KdlidvwaWdU appf^ared foi‘ the Appellant and 
Sir George Lou^ades, K. C. and Mr, Dube for 
the Bespondenl. 

At the conclusion of the ar^minents Hieir 
Jjordships said they would (consider the advice 
that they should lender to His Majesty. 

G. D. M. 


Civil I^lvisional Jurisdiction. Before* 
UitiHARDSox and B. Ghosk. JJ/ Civil 
J^ULE No. 750 OF 1921. BAMANATH 
MUKEKJI. Petitioner :p, SIDHESWAR 
BAXERJl, Opposite I^irty. The 26th 
January 1922. 

6', P. C., Or, IX. r, IS — Application to set 
aside ex ^)ai-te decree before the decree iif drawn 
up and signed hut after the jndgmenl ij main- 
tainable. 

'J’he Opposite Party instituted a suit for parti- 
tion Hj^ainst the Petitioner and obtained a 
])reliminarv decree. There was some land to 
the west of tlie ijmali property belonging: 3x- 
slnsively to the IVtiiioinn’. A Cunnnissionei 
of partition was appointed and the parties gave 
evidence before him as to the bouridarv of tlie 
ijnia/l firoperty to the west. The (‘ominis- 
sioner submitted his report on the Jlth August • 
1920 < and on the 18th August an order was 
passed in the absence of the Petitioner to tlie 
etfect tluit as i)o objections had lieen pi*efcrivd 
against the report of the Commissioner the final 
decree be drawn up in terms of the C-oininis- 
sioner’s report. On the 19th August the Peti- 
tioner came to know of this order and on die 
:31st Angiwt he raada an application under Or. 
IX, r. 13 to set aside the. parte decree oni 
the ground that he was prevented for sufficienu 
cause fi’tom attending the Court and therefore 
could not prefer «ol)jections to the Cdnunis- 
sioner’s report. The final decree was prepared 
and signed on the 14th September 1920. Both 
the lower Courts held that the application 
under Or^ IX, r. 13 was not maintainable as 
wiien it w as made there was no deci*ee in exist- 
ence and the application w^as rejected on tlu^ 
preliminary poinl. The Petitioner then 
moved the High Court under sec. 115, C. V. C. 

Babii Bupendra Coonwir Mitter for the Peti- 
tioner submitted that there w*a-s in the eye of 
bnv a decree on the 18th August when 
the judgment was pronounced giving direction 
for the preparation of the final decree 16 I. A. 
195 and 34 C. L. J. 494 refeiTe(i to. 

Ralni Baranashi Bashi Mukerji for the 
Opposite Party showed cause. 

Held — Tliat the applicatiotf nnder Or. IX, 
r, 13 eyen before the dectea^W'as drawn up and 
signed" maintainable. ^ 

S. "jOrCf Ruh m<Ide' absolute. 
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Jury trJat and racial distlnciion, 

We atated in our last issue that eveu ui)der 
the existing provisions of the Crimiual l^oce- 
dtira Code, if a jury is empanelled properly 
under the provisions of sees. 450, 452 and 275 
vi tlie Code of Criminal Procedure, Europeans 
or Americans in such jury need not exceed the 
Indian '^element by a Dare majority of one. 
It must be remembered that sec. 450 says that 
the number of such jurymen shall not be less 
than half. In trials before the High Court 
Sessions the jury consists of nine persons and 
b^ore a Court or Sessions in the mofussil it is 
to consist of not less than ^hree and more than 
nine and the number, which must be uneven, 
is fixed by notification by the local Govern- 
ment. We shall assume for illustrayon that 
the dumber for the Hig^ Court and the 
mofussil is nine and that a sufficient 

number of European and Indian jurors 

have been summoned. The practice now 

followed in the High Court is tq empanel 

five European jurors to start with by drawing 
the lot horn amongst the Europeans present 
and balloi for the remaining four from amongst 
tim European and Indian jurymen. The re- 
sult therefore is quite contrary to the spirit 
<d sec. 450 and there is often a large pre- 
pcmderance of European jurymen. But as 
the B^h Courts are entitled to make rules in 
this bd^ under sec. 276, the ^actice is very 
lifeelv tetdinically justified under this rule- 
making power. Thme is no bar in law now 
to ooraning thn^baVot amongst the Indian 
faxoti present Liil^Miol^tdhm jurors are em- 
paiudled and.'lplB^les^^ five Ewpopean 
juMOi may oe^drawn by Iw in tber usual 
maanw fibm Uhfongst the Enrupei^ and 
IdfMrietMi ptesu^ 
i i 


If the recommendation of the Eemoyal ol 
the Bacial Distinction Committee is going fof 
be that European British subjects are tO havsf 
a bare majority of one, then this could havfl 
been done by regulating the ballot ftwj’uiymu^ 
as indic.'ted abbve under the rule-making jpOweg 
of the High Court and there was no opeasioqt 
for the wpHte of public fends and public thim 
by the ap[K>iT)lment of a ponderous committen 
and the ex'inmatlon of numerous witnesses 
from the diflertmt parts of* country. If after 
all it recoil mends vs bat might very well hsvs 
been done by the High Comte themselves, il 
would be a typical utse^of a mountain bemg lA 
labouV and biinging forth a moribntisr 
mouse to the disgust* of the public at lari 
'As for trial by assessors, the provisions Of wA 
law present no difficulty whatsoever. Tbs 
assessors under sec. 264 of the Code need noi 
be more than two. Sec. 460 provides lihat in tbs 
case of Europeans, at least half the asse^or^ 
must be Europeans. So under the law as it U| 
one Indian and one European .may be idioseni 
by the Judge as assessors, Ju^e, besides, 
ib uot bound to accept the opinion of thS 
assebsois. As foi the rest we presume fbaf 
the coniniitlee ^ould not be so reckless Sfl to 
recommend that the fjbRurdlties of spiMiaf 
privileges secured to European British subjects 
in respect of trials before Magistrates and! 
Sessions Judges under Cb. X]^X1II of the Codd 
should be extended to Indians and to the other 
various races that are to be found in India. 
So the only sensible solution of the whdW 
question lies in the repeal of Chap. XXXXtl 
altogether and the amendment of the law Od 
the lines suggested by ns in onr Issf UMue. 

ConrMee on plaints and afiidavlts, 

A ratlier interesting point of stamp law fa 
mooted in a letter from a oortedpondent wbb^ 
we publish m another column. Efom 
other letter received about tirn same tims, il 
appears that the recent smcndmciut of tbs 
Court Fees Act is giving rise to s OuoitiiMi nl 
court-fee of another chafooier. In one biv< 
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stance, the day before the AmendDQjpt^ Act 
came into force, in a snit valued at p$. 

court-fee was paid which fell shorf^Of the 
“adount then payable by one anna. ^ that 
very day Ine Court, it is idated. made ah ordei 
(lemandmg payment of deficit court-fee cd- 
culated under the ^Amendmenl Act. How the 
Court did it bcf<we the Amendment Act was 
]iubli8hed and came into force, we find some 
difficulty in making out. The order, if made, 
t^was obviously erroneous. But assume that 
,'‘fbe deficit was discovered after the new .\ct 
cade into force. Was the deficit deniandalile 
/under the old or the new Act? When deficit 
(,’ourt-fee is jiaid, it operates retrospect, ivelv 
and tlie plaint is viewed as presented with full 
(•our.t-fee as from the day when it was ori- 
ginally filed. It seems to us therefore that 
the a^cit, e\on in such cases, is payable 
,idder the old and not under the new Act. 
The argument tc the contrary may bo tor- 
,dul4^ thus : On the day on wnich the shoit 
jiayment of court-fee was discovered, the 
plaint was insufficiently stamped. The 
, Court-fees Amendment Act had already come 
tinto fwce then and therefore the proper court- 
^ee payable had to be ascertained on the day 
.when the discoveiy was first made, the plaint 
having remained invalid up to that date at 
,any rate; But this argument assumes tliat 
jilaint as originally filed wa.s wholly invalid. 
But on this assumption it would seem to fol- 
low that the plaint would become operative 
for all purposes (for the purpose ot the law^ of 
limitation, for instance) from the day on winch 
the deficit, is paid and not before. But this is 
.not tho case ; the plaint on poyment of deficit 
icourt-fee within the time allowed is validated 
pfttroBpectively. It is otherwise, if the pay- 
tmssit is not made within the time allo^^ed. 

PudtMmmi Singh v. Atiant Lai Mmei, 
S’. B. 11 C. W. N. 38). 


LONDON NOTES. 

(BfiOU OUB COBIUftSPONDBNT,) 

m-n. . . 

On March 16th and 17th. tlie Board, com- 
posed rjf Lord Shaw, Lord rHiLuaioRB, Sia 
JoiHN and Mr. Amkbr Ati, heard argu- 
‘i£\jBnta hi an appeal and cross-appeal from 
Tiiwfo»W.in the suit of Bom Bijoi Boj Kuar v. 
Thakitr Hi Iniar Bahadur Stngh. The ap- 
Tieale relate (to lands in a villaige called Chhaucb 
■»Srhich the iWni claims to be entitled to hold 
rent-free uhder the terms of her husband’s 
WiU*. " 

f,<s 


litim. A, M. AfiAmA 

Jachon appmdi for the Kjjiii^''snd 
DeOru^her, If. 0. afid /BfOton foe 

the Tbakur. < M ' 

Judgment whs reserved. • ^ 

The same Board with the addition of 
Viscount C^vb commenced' the hearing <m 
March 17th of another Oudh appeal, Badri 
Narain Singh v. Harnam Kmr. 

The litigation relates to the Talnqdari estate 
of a Taluqdor Lai Bam Einkar Singh, the de- 
ceased husband of the first Bespondent. Bam 
Einkar’s predecessoh in title had received a 
primogeniture sanad in 1863, but the estate 
had been placed in List IV prepared under the 
provisions of the Oudh Estates Act, 1869 and 
the main question at issue between the parties 
was whether in determining the succession to 
the estate the limitations contained in the 
sanad should be considered or whether placing 
the estate in List IV made the provisions of 
the sanad inapplicable. 

Argument was heard on the I7th, 2(Hh and 
21st March and judgment has been reserved. 

Messrs. A. M. Dunne, K. 0. and Kentoorthy 
Brown appeared for tne Appellant and Messrs. 
DeGruyther, K. C. and Duhe for the Eespon- 
dent. 


The Board delivered judgment on the filst 
March in the aproal from Lucknow, Khan 
Bahadur Aidul (xbani Khan v. Musammat 
Pakhr Jahan Begam, which was heard on 
FebruarV 20th, 21ft and Mardi 2nd. > 

The appeal was dismissed. 


29-3-22. 

The sittings are practically at an end., Qn 
the 23rd instant the argument in Banetfee v. 
Corporation, of Calcutta was concluded and 
jud^ent was reserved. The suit was biDU|ht 
by the Appellants to rested the Co^ration' 
from taking proceedings for the acquisitHm ot 
the Appellants’ property for the cwistructimi 
of a Dharmsala on the Ealighat The 

suit was decreed by the Subordinate Judge 
who held that IHe proposed acquiulg^ was 
“ ultra ^vires." That decree was raTatscd by. 
the District Judge a.nd by the High Court and 
the Plaintiffs now appehlgd to htajesty m 

Brown scared for the ItppS^ts and* 
Mmr». JXunne, K. C. and iwr'the Be- 
spondents. ' > 

86 



1 ^ ^ i 

aopifll^ ffit 


Tdit<iMt^ $«^vyit^r> Gutlipitlli L^iJsi^iHi" 
naHpmt AA ftjj^wu frtnii^ Madrss, wfts hfftifd 
on wd *SlSEInl Ana Sfith instant^ and vm d]^ 
missed by tbfi Board without oaUm; on the 
lie^dents/ 

Mr, T|ffl(Heo/t appared tot the AppdHants 
md Afessw. DeOruyiheT, K. C. and tfara- 
smham for the Be^pondon^s. * 

Syed Kosam -vs 'Jonamati Sinfih, an appeal 
irom the Beuav jumdiclion, of the (Vutml 
Provmcea, was part heanl, on March Oth but 
owing to* the reconstitution of the Board was 
not taken up again until the 24th March. 
The suit was brought for a declaration of title 
to, and for possession of, certain lands said to 
lie ancestral properly of the Tlaintitts' family. 
The Defendants claimed to be entitled to jit 
tinder a sale deed executed by a member of 
the family. The question is raised as to whe- 
ther Berar is governed by the Bombay law or 
hy the usual Mitakshara. 

The Appellants were represented by Meonrx. 
DeGruytiier, K. C. and Parikh, the Respon- 
dents by Mr. Kenviorthy limon. At the con- 
clusion of the arguments the Board intimated 
ihat they would consider their judgment. 

G. D. M. 

Cottesironbneu. 

To » 

The Editob, “ C'Atctjm Weekly 
Sift, ‘ 

I shall bo obliged if you will be good 
enough to make room for the following in un 
early issue of your much esteemed journal. 

(hi aucount of the passi^ of the* Bengal 
Stamp. (Amendment) Act (Hi of 1922, B. C.) 
stamps upon affidavits are beiug realised at 
the" rale of two rupees per affidavit in some 
of the> Gii^ Courts in the mofiissil, reiving 
nptm Art. 4 m Sch. I A of the aforesaid -Wt. 
The position requires examination. If one 
tume to ci (b) of tfie exemptions to the afore- 
said avtido. be wdl find that affidavits, when 
made, •’“for ttie mwioiediate pmrpose of being 
filed qr tj«fd in any (Jqurt or before the pthcer 
of any Court ” are esiompted from liability to 
stsunp duty. It » rhat the Courts 

caimot fall back taarifr 4 m Sob. I A of 
ihO Bengal Stmgj^HMMidmeat Aet fw the 
prtcpoae of ream^ stamps upon affidavits at 
'the rate of two rupees per affidavit. We iiext 
go to the Couit Fees Act. This Act ig totally 


Imvil 


sfient about affid^KA we tab up the 
Calcutta Courts AendAt Bulbs and C^-s 
cular Orders, AppeBaw-fij^ (Oiwl), Voh I. 
noie we find on page 163 (edition of IdlS) 
that " the charge for admmiutenng the oath 
to the deponent m the ca§e of any affidavit 
under the Code of *('ivil Piocedure shall be one 
rupee m all Civil Courts in the Bengal Presi- 
dency and Assam. This charge shall be paid 
by means of a court-feo stamp and will be 
credited to Government.” This amount, be 
it noted, is realised not as a stamp duty upon 
the affidavit, but as a charge for adminislering 
the oath. Hmo arises another qu^tion. 
Whether it is within the jurisdiction of the 
High Court to lew such a foe. The LfeMeta 
Patent of the Calcutta H’gh Court is sileiA 
on this point. Wo next turn to the Govern'* 
ment of India Act (9 and 10 George 5 Cb. 101). 
Here we find in sec. J07, cl. (e) that the poWiGirs 
of High Courts with respect to Subordinafi^ 
Courts extend to sctlling tables of fees to be ' 
allowed to clerks and officers of Courts. But. 
this fee, be it noted, is not “allowed” to', 
officers and clerks of Court. It is credited to, 
Government, flo it is respectfully submitted. 
that the High Court has no jurisdiction to 
realise tills fee and credit it to Government. 
Then, another anomaly arises-'-tafeing for 
granted Ihat the High Court has powers under , 
sec. 107, cl. (c) of the Government of India ’ 
Act to realibc this fee and credit ^t to Govern- 
ment— and it IS this : the payment of this fee 
can veiy safely be avoided. Sec. 139 of Iho 
Code of Cnil Procedure (1908) lays down the 
following “ In the* case of any affidavit under , 
this Code (a) any Court or Magistrate hiay, 
administer the oath to 1h^ deponent,” Bo if 
the deponent goes to any Magistmte not 
sitting as .i Criminal Court, hi? will not have 
to pay the tee of Re, 1 for the Circular C^dert, 
Civil and Ciiminal, speak only of “ Civil and 
Criminal Courts m Bengal and Assam,” It is 
thus clear that the Magistrate cannot realiro 
this fee tiom the deponent either uUder the 
Circular ()i del 8, Civil and Criminal or under the 
Stamp Act, for such affidavits are explicitly 
exempted from payment of stamp duty. Then 
another qiioslion swises : What is the meaning 
of the expreseion “ affidavit under the Code 
ot Civil Pioccduro? ” Is it synohymwis with 
affidavits filed in a Civil Court? If hot, then 
obviously the fee of Be. 1 cannot be realised 
upon each and every affidavit filed itr a Civil 
Coui^ by virtue 'of the afraresaifl Circular Order . 
These are the numerous questions which l 
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▼entur^to 6ubj^ ^ 9^ profes^n, .' though 
the mMin^ oU^om e|||aoed jovPhft^ 

*',,,• , > Yours, etc., 

Bibbndba Nath Sen, 
Pleader, PatuafrMU. 

6-4-22. 

lltbietDs. 

The Prinoipuss of thb IIindu Law of In- 
HEBITANCB (TaOORR LAW LECTURES, 1880). 
By Raj Kumar Sarvadhikar\, R. L. Second 
Edition. Revised and brought up-tc-dntc by 
Jyoti Prasad Sarvadhikari, M.A., B,L. Mad^ 
ras; The Law Book Depdt, jAmited, i'>22. 

Sir Henry Maine’s nrilliont contril.uiions 
to the history of ) 3 W ushered in hn er;i. of re- 
search in tho field of hiKtorical jurisprudence 
comparable in some nieasme only In that 
which in the Ix’olojjical BcienivH follout'd the 
publication of Darwin’s c-poch-niahiii;> vvork 
on the Origin of Species; and Minongsl Titdlan 
scholars and writers who made their in.nk in 
the quarter of a cei^tnry whidi n ’.'d the 
publication of Maine’s treatifle..s, none .iintears 
to have been more thoroughly imlu'.d with 
the spirit of the master than Raj Kumar 
Sarvadhikari. To carry on the work 'of Maine 
in the afield of Hindu jnrispnid.enoe one had 
to be not merely a profound Sanskrit scholar 
which Raj Komar Sarvadhikari undouMedly 
was; Texts and,. ancient treatises are slubborn 
material which yield their secrets only io the 
touch of genius. It is because Raj Kumar 
Sarvadhikari was not only an erudite Sanskrit 
scholar but also posse.'-sed the alchemy of scuius 
that he was able to make !asti?\g con'illmfions 
to the history of Tfiudu law and snatch from 
obscurity and hold up to liglit the principles 
which nave gaided the development of the 
law of inheritance in the two leading schools 
of Hindu law. 

The close association of a peofde’s laws of 
inheritance with its practices in the matter of 
obsequial offerings to the dead in the earlier 
stages of its social history had already been 
clearly outlined by Sir Henry Maine. In tbe 
first part of his lectures Raj Kumar Sarvadhi- 
kari demonstrated it in detail, so far as con- 
cerned the Hindu law of inheritance. With 
char^eristic thoroughness, ho followed up 
his juristic analysis of the "Sraddha" cere- 
ni<mi«s by tracing the development of the 
principles of the law of inheritance, which 
fey in germ in these ceremonies, through the 
.^ts and treatises and tho changing historical 


circumstances of . what heKas ^led the Middle 
Ages of Hindu jurisprudence 'up to modem 
times, the latest legal writer dmltwHh be^ 
Jagannatb. All ,tl^ is piqneer ; vvork whkdi 
has broken ground for successors to t^e it 
up at ' the point where he left it. It iai 
fortunate, however, that Raj Kumar Sarvadhi- 
kari did not ’'conclude his lanours vyith merely 
tracing the history' of tbe 'principles of Hindu 
inheritance through the Ages. In the rest of 
the work he proceeded to elucidate, develope 
and work out these principles for use and ap- 
plication in the determination of tbe many 
practical problems of inheritance which daily 
demand solution under the Dayabhaga and the 
Mitakshara Schools of Hindu law as admini^ 
tered in tbe Courts at the present day. It is 
in this latter half of the work that a critical 
consideration of judicial decisions assumes im- 
portance, and it is this part which has needed 
retouching by the present editor. True to the 
spirit of tho author, the editor has not 
contented himself with merely noting down 
recant judicial decisions ; he has examined and 
commented on them, a.s he was conscientiously 
bound to do, in the light of the principles laid 
down and expounded by the author. The 
pious duty which the editor took upon himself 
of bringing out a second edition of one of the 
moat authoritative treatises on Hindu juris- 
prudence contributed from this side of India 
has been discharged in a manner worthy of 
the work itself. rThe greatest credit, we may 
add, is due to the printers and the publishers, 
for the get-up of, tho work is as near perfection 
as it well may be. 

I’HB CouRi Fees Act, 1870, as amended By 
the Be&gal Court Fees Amendment Act, IV of 
1922. Dtnwfc Chandra Roy, M.A., B.L* 
As. 12. 

The profession will welcome this publica- 
tion which embodies the results df the amend- 
ments effected in the Act by the Bengal Gotui) 
Fees Amendment Act recently passed! by^ the 
.Bengal Council. The amendmenta are indi- 
cated by being printed in Italics. So far as we 
are aware, this pubication ap^rs to be ^ 
first of its kind in the field and is cheap fer its 
price. 
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obtains in ihe House 'of CoinWi^ and 
the Dominions., This^ clause says tllat cer- 
tain heads of. expenditure sucli as iii- 
"TSS^esls on loab, aiglping fund charges, some 
other expSnditure pife$eribed by law, salaries 
and pensions of judges and members of the 
Civil Service and expenditure under the heads 
of (a) ecclesiastical, (b) political, (g) defence 
‘'shall not be submitted to the vote of the 
legislative assembly, • • • • unless the Gover- 
nor-General otherwise directs,'* 

It will be seen that it plf^cs no statutory 
bar to the military expenditure which comes 
' under tlio head of “ defence ” or any of the 
other items mentioned aboye being fnade 
\otahlc. “ if the Cjovernor-Gcneral so directs.” 
Ilius it will not require any fresh Parliamen- 
tary legislation to annul the distinction 
between the \oiable and non-\oiable items. 
If the pressui'e of public opinion is brought to 
bear on tlie Go\ernor-treneral to exercise his 
dibcretion to confer the fullest financ'al con- 
trol in the Asseiiibly, wo doubt whether he 
will be able to rcSist the demand for any 
length of time. So, if political demands m 
this country were directed to deliniio issues as 
indicated al)o\e, the attainment of responsible 
(lovernment uoiild be comparatively •an easy 
table. • 

• 'We may mention here that even in 
Ungland inieresi,on public debt, sinking fund 
charges, salaries ot judges and certain items 
of the civil list and certain cliarges for the 
maiiiteiiaucc of the arm> and navy are treated 
in the manner of I’eserve subjects. They aie 
paid tor, as we shall explain below’, out of the 
“Consolidated fimtl charges." Provisional 
lump giants are made for them by the House ot 
Commons at tlip instance of the (fOvevnmcnt. 
liiit tile details of expenditure are set oiti in 
the Apjiropriation Bill and every item is sub- 
mitted to the vote of the House later on. Ko 
responsible legislature would deprive the judges 
and otlicr officials of their salary or the 
connlry of its defei^ce. But the Vgislatiire 
would certainly effect economy and retrench- 
ment where\er piaclicablc. It is by such 
means that the Legislature exercises control 
over the acts, policy and functions of the 
executiie. 

The joint Parliamentary Committee gave 
y discretionary powers to the Governor-General 
« alone and not to Jiis Executive Council to de- 


cide* when the distinction between the votable 
arid non-votable items sliould be done away 
with. All credit is due to the Legislative 
Assembly for ^having in January iasi recom- 
mended to the Governor-General that the 
military expenditure should be submitted 
to thS vote of the Assembly along with 
the civil budget. If public opinion in 
India had asserted, itself jind demanded that 
the recommendations of the Assembly should 
be given effect to by the 6o\ernor-Gene- 
ral, we do not think that it would have 
been possible for the Secretary of State for 
India to fetter the discrelion of the Glover nor- 
General under the unwmranted legal opinion 
of the law officers of the Crowm in England. 
The opinion of the law officers of the Crowm is 
neither binding on the Governor-General, nor 
on the Legislative Assembly and much less 
on* us 01 - the citizens of India. \Vc hope, 
therefore, that public opinion in India will vet 
support the demands of the Legislative 
Assembly and* enter a firm jwotesl against the 
Governor-General not giving effect to the re- 
commendations ot the 1 jegislative Assembly 
in this belialf. Those wdio have stinlied the 
provisions of the Government of India Act are 
aware that it furnishes ample scope for the 
attainment of responsible Government in Ihis 
country, if the people of Ihe country would de- 
mand what is due to them as of light. The 
joint Pailiameiitary Committee, as is W’oll- 
known, gave much wider powers to llie 
legislature in respcftl of financial control than 
w'as or^iiinally contemplated and their reserv- 
ation with regal d*to non-volable items *l)y the 
analogy of the consolidated fund charges, 
coupled willi the diseretiouarv jiower given to 
the Governor-General alone elearlv indicates 
that thei> distinction between “votable" and 
“non-votable" should be done awav w’itli 
whenever there is a public demand for it. 
We need not tell 11. K. Lord Reading that 
“discretion" docs not mean whim, caprice 
or any arbitrary will but means fair, just and 
well-consideied judicial opinion. 


The following extract from ilie proceedings 
of the Legislative Assembly Vol. TI,* No. 23 
(*26th .January 1922) will throw sora’e light on 
the recommendations of tlie Joint Parliamen- 
tary (‘ommittee in respect of sec. 67A, cl. (3) 
of the Government of j^dia.* 

Mr. Jk CHAUDH 17 R 1 (vlittaRoxig and Eajshahi 
Divisioiii^ Non-Mulij||unniadan : Sir, it may 
be said Aat the^ rlicominendatrd&a of the Joint 
Commitiii^' are in conflict with the section on 

QO 
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which my Honourable aud learned friend nSvf 
i^elies. 1 wish, therefore^ to read the relevant 
passage from the Joint Committee’s liepoit: 

The Committee consider it necessary (as sug- 
gested to them by the Consolidated 4^'und Charges 
in the Imperial Parliament) to exempt certain 
charj^es of a special or recurring nature which 
have been «et out in the Bill, for example,* the 
cost of defence, the debt charges and certain fixed 
salaries, from the procese of being «voted. But 
otherwise they would kave the Assembly free to 
criticise and vote estimateis and expenditure of 
the Government of India.” 

1 need only remind the Honourable the Home 
Membtvr, who will very likiely apeak on this 
subject, that, whatever the. Committee Inight 
have said in their report, may not now be- 
taken into consideration for ‘the interpretation of 
this section, but 1 am not going to be technical at 
all 1 say there is no conflict between the recom- 
mendations of the Joint Committee and the sec* 
lion as eventually enacted. The section gives 
a dliscretionai'y power to the Goveriiior- 

General. Now, the whole question is whether thef 
(lovernor-Geiieral is prepared to exercise that 
discretionary power at the present moment, and 
wo .say that, without any mispjiyings, hiti 
K^^cellency may exercise that disci^tion, accord- 
ing to the wishes of this House. 1 need oijly 
mention that the •Committee’s recommendations 
are based on the analogy of the Consolidated 
Fund Charges in the Imperial Parliament. 1 shall 
lisay only a few words with regard to the expres- 
sion ‘ Consolidated Fund Charge®.’ As it is, the 
maintenance of the Army in England docs not 
icntirely depend upon the passing of the Appro- 
))riation Bill. Here I mention this for this reason, 
that ours is an infant institution and, so far 
as practicable, wc should follow the same pro- 
cedure; as is followed in the House of Commons. 
It will be impossible to maintain the Array or^Navy 
in Englantl if the expenditure iii,coniiection with 
them entirely depended upon the Appropriation 
Bill, or, at any rate, if it awaited the passing of 
the Appropriation Bill. The procedure followed 
in thci House of Commons is this: On the :Ust 
of March, or just before, a Consolidated (Jharges 
Bill is introduced. It does not give any aetailed 
estimate of the Army expenditure, but it only 
obtains the sanction of the House, authorising 
the Treasury to l pay qut of the consolidated 
funds the expenditure for the Army and the 
Navy. If this process were not followed, many 
difiicultics would arise. I say that, if a similar 
Committee was appointed her-e, and the Military 
Budget was introduced in this Assembly on 
analagous lines, there is no reason to apprehend 
that thb House will not be prepared to pass a 
vote for sanctioning the expenditure in connec- 
tion with the Army. This Consolidated Charges 
Bill not only brings in supplementary estimates 
of the expenditure which have been incurred by 
the Army over and *above-what was sanctioned 
in the previous yeay^. und^ the.. Appropriation 
Act, but also maizes provision for prospective 
charges. If the Military Secretary and '4 the 
Finance Member ar-ei prepared to. explain id the 


House llic rcasbbs for money is wanted, 

I do not think'!. that^ thib flpiso will be wanting 
in its sense of responsibilitjf:^!^: mvo its sanction 
to it, All that the Hous^x^eaires to do is to^ 
keep an eye over the ^xperidi^Sle; be th^t in the 
Military Department, or be it it the Givil or any 
other Department. That is the function of the 
representatives of the people. It is for the ex- 
perts to lay their before tlfein and it is for 
the latter to criticise and suggiest economy where 
particabk ‘ . 

Bo, I say that, with necessary safeguards, the 
procedure that is followed in the House of Com- 
m^ons may, without prejudice, be introduced into 
fh® House. It will givei us training in the due 
diwharge of our responsibility to the country and 
to the Govm'nment. It will have to come, and 
I fhinlc it is very desirable that a beginning 
should be made, and the sooner the better. 


Now tlial the GovernorrGeneral, appar- 
ently out of deference to the opinion of the 
British Cabinet, has not given effect to tlie 
recommendations of the fjegislalive Assembly, 
it is for the public to demand that His 
Excellency do give effect to it. Having 
regard to the supreme importance of popular 
financial. control to tlie constitution we wel- 
come Mr. A. K. Ghose’ji articles on Con- 
stitutional aspect of the Englisli Financial 
Administration” in which he will present the 
leading features of it. 


OON’yTJTUTlONAJj ASPE(.!T OF THE • 
ENGLISH FINANCIAL 
ADMINlSTRATrON.* 

I. 

(j) TiU'i Servicks. 

Englisli exjiendilflre may be roughly divided 
into two main branches i^alled tlie (Consoli- 
dated Fund Services and the Siipjdy Services. 
The former provides for the^ Interest and 
Alanagement of the Public Debt, Payments in 
aid of Local Taxation, the Salaries of the 
Judges and certain other miscellaneous items. 
Everything else practically falls under the 
Supply Services wliich include the Army, 
Navy, and C’ivil Services, Customs and Inland 
Revenue, and Post Office. TJie expenditure 
on tliese brandies of the Public Service is met 
from what are known as Exchequer issues, 
and Flxchequer issues can only take place 
under formal orders passed by the Comptroller 
and Auditor General who has, as his guid<^ as 
to what issues are admissible and can. be 
granted by him, the Votes ” which are passed 
by the House of Commons in Committee of 
Supply, • 
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(^)' WaVs .^|fcEAxs *a:njj Huitly. 

The exact prci»p[re as to providing the 
fcjiocessttt’y reveiiaelpS jneel tlie required ex- 
penditure 18 that the Chancellor of the Ex- 
chequer presents to the House of Commons his 
“ Budget ” which states the estimated expendi- 
ture and revenue for the year and the proposals 
made by the Goveinmenf of the day for any 
new taxes, the enhancement of old ones, or 
their ahandonrnent, or reduction, and the most 
important function of the House of Commons 
as regards finance is its approval in Committee 
of Ways and Means of the ijiixes by which the 
revcjjue necessary to meet the expenditure of 
the year is to be raised. 1'he House af Com- 
mons lias thus two separatiff duties. Approval 
in Coniniittec of Ways and Means of the 
necessary laxatimi, and voting in Conimiitee 
of Supply what amonnt is to be spent upon 
each of the “ Services ” of the year, except the 
Consolidated Euiul Services which are to a 
large extent fixed. 

(a) Supply, 

The detailed estimates of the year ^therefore 
are brought forw^ard in Committee of Supply 
and criticised and passed therein, I’o this, it 
may he added iliat it is nearly always found 
necessary towards tlie end of the year to bring 
in “ s^upplenientavy estimates” to provide for 
unforeseen expenditure, and it is also usual for 
•the Cominiltec of Supply to pass votes on ac- 
eouni of the Supply Ser\ices in the early 
s|)ring, in uniliMpalion of the ensuing Budget, 
Theie are thus two processes, one of which, 
the snpjdeincntiuy estimates, resembles the 
Indian ])ractice of “additional grants,” while 
the other, where part of tlie money is voted in 
anticipation of th«r Budget, has no counterpart 
in Indian piocedure. These supplementary 
estimates aiut” Voles ” on account are usually 
taken between the address at the opening of 
the spring session and the actual introduction 
of the Budgel. The embodying of the votes 
on account of the Acts necessary to give effect 
to the votes \\ill he referred to later on. 

(h) Ways and Means. 

The Committee of Ways and Cleans on the 
other hand decides by resolutions that certain 
taxes shall or shall not be levied, and when the 
resolutions have lieen carried, a bill is brought 
in ijmhodying the resolutions in an Act of 
BaHiament. This is known as the .Finance 
Act. In theory the HoiTse of Commons con- 
trols and votes all the supplies for the parti- 
cular year, hut js a matter of fact a great deal of 
the taxation levenue is continued from year to 


« 

year upon the authority of previous Finance 
Acts, and only a few of the taxes which are 
required for the service of the year a¥e actually 
voted in tlia^ year, and inserted in that year’^ 
Finance Act. Any new tax, however, and any 
inci^ase of an existing tax must, of necessity, 
be voted by the Committee and fine! a place in 
the Finance? Act. As an instance of a tax 
which, although levied fK)m year to yeai\ still 
recjuires to be annually passed in Committee oj 
Ways and Means jnay be mentioned the In- 
come Tax. It is not easy to say exg|,ctly wdiicjh 
of tlie taxes at any given time do not require 
to be renewed from year to year, but tlie pre- 
sent ordinary customs duties, except the Tea 
duty are of this character, although any in- 
crease therein reijuires of course to be passed 
by resolution in Conimiitee of Ways ana 
Means, 

• (c) Appropriation. 

There is Upsides the above a third stage ii 
the proceedings of the House of (■oinmoiis ii 
the exercise of its financial functions aiuVthh 
is^ wdiat is known as “Appropriation.” 
Having voted the ne(‘essary tajtation am' 
having approved qf the details of national ex 
pendituro, there remains tlie allocation of llii 
whole revenue of the year to the various ser 
vices w’hicli liave been previously^ approved 
and this is done by what is known as the Ap 
propriation Act passed at the end of I he session 

As noted aboVe, liow^ever, it is nccossary tt 
carry on the biii|iness of adminisi ration during, 
the intei'val wduch usually eliqises before tlu 
passthg of the ^Annual Appropriation* Act , am 
tliis is done by votes of the Army, Navy am 
Civil Services wdiich are embodied in a Con 
solidated Fund Act or if necessary bv mon 
tlian one. This Act (or Acts) is passed every 
year ISefore the financial year begins, namely 
the 1st of April. The financial year ends in 
^farch 31sl, and the funds provided by the 
Appropriation Act of the previous year are nc 
longer available. 

It remains to be added that, as regards the 
( onsolidated Fiiml Services, these are voted 
cn bloc in Committee of Supply without dis- 
cussion and incorporated in a separate “Con- 
solidated Fund Bill;” any increase or reduc- 
tioi> however of the amount set apart for the 
service of the debt is included by a clause in 
the Finance Act. ^ 

A. K. Ghose, 
Bar-at-Laii\ 
{To be continued.) 
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The late Dr. A. V. Dicey. 

The Enf^lish mail brings news of the death, 
on April 7 last, of Dr. A. V. ’Dicey, whose 
•iiame has been a household word in all parts 
of the British Dominions as the author of the 
“ [jaw of tlie Constitntion.'* An Indian 
writer of oui* acquaintance has indeed crcdil- 
<‘d liim with toeing the inventor of tlie English 
“Bnle of Law,’' in the same sense as the 
Seventeenth Century scholar, Sir Henry S])el- 
mah, has been claimed to have “invented*’ 
the Feudal system, and (jhiel Justice Coke as the 
discoverer in that “tale of feudal privileges” 
known to English history aS the Magna Carta, 
of a darter of all people’s rights. Tn»all his 
writings the late IVofessor combined brilliancy 
of presentment witli great logical acumen. 
Though less known, yet equally remarkable and 
suggestive and possessing all tlie merits of liis 
classical treatise on the English Coivilitution 
was his work on “ Law and Opinion in Eng- 
land.” He was a Liberal in his |X)litical \iews 
but strongly opposed to Home Rule in Ireland 
which he strenuously fought by speech as well as 


is right in contfending that a Jaminnama exe- 
cuted to obtain a stay of execution cannot be 
(dialled with duty under both the Stamp and 
Court bV Acts as recently amended. TIu‘ 
amendments do not appear to liave dpne more 
tlian raise the amounts of 'duty pay able on cer- 
tain documents under ('-ach of the two Acta, so 
that, apai“t from the amount of fees payable, 
the law remains siibstanlially “unchanged. ■ This 
being so, wc* think that both on principle and 
on Uio authovily of the decision referred to by 
Mr. (languly, such a tdoenment should be 
stamped undc.r the Bengal Stamp Amendment 
Act, Seh. 1 A, Art. 57, afid not under the Court 
Fees Act, Sch. 11, Art. 0. 

Right of Muktears to appear in enquiries 
under .secsi 73 and 74 of the Registration 
Act. • • 

A cojTespondcni enqub’es .if ji is in order 
to permit Muktears to appear before a Jlistrict 
Registrar or Sub-Registrar in contested cases of 
cmpiiries under sec. 73 and 74 of the Registra- 
tion .\ct t^.WI of J908). It seems in some 
Distrkds they are not allow^ed to do so, but in 
otliers, in tlie ‘24-Pergafmahs for instance, 
they do appear as a matter of jmiotice. Our 
coiTe>sj)on(lcnt, w’ho is himscira pleader, is of 
opinion that ^hiktcars liave no right to take 
part in inquiries which the Registrar or Sub- 
Registrar by law holds “ as if he were a Civil 


writing. A legal journal cannot, in paying 
tribute to the memory of the departed jurist 
and public man , afford to pass willioiit notice the 
one purely professional treatise which came 
from his pen. “ Dicey on Parties.” Published 
in 1870, it ’is still keenly sought after in. every 
(k)urt within the British Dominions wjieiicwor 
a. knotty question on the law of parties has to 
be argued. * 

Court-fee on Jaminnama to stay execution. 

.We think "our correspondent, Mr. Ganguly, 


Court,” and he adds tluii iu his opinion, Reve- 
nue agents also ciuinot ajipear in contested 
casfs hilt Jiiay do .so only, in parte inquiries. 
We cannot .say for ourselves that the provisions 
o| the Regislratioii Act give any definite lead 
<»iir wa\ or lli(' other iifHin the question and 
the iiialbM' caiuioi lie ileeided merely' on the 
ground of juivilegc belonging to the one or tlie 
otli(*.r branch of the l(‘gal profession without 
r('fercnc(‘ to the interests of the litigant public 
and willioiit (’(‘fcrvjice to the practice prevail- 
ing in tlie several Districts. 
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CONSTITUTIONAL ASPECT OF THE 
ENGLISH FINANCIAL 

administration. 

. (Gontinucd from p. xcii.) 

With tkese various Acts, the lunctions of 
the House of Commons cease for the time 
being, and the next stage is the actual supply 
to the spending • departments of the funds 
necessary to carry on the services of the year. 
Rut, before proceeding to describe this proce- 
dure, it may be mentioned that the revenue ol 
the country -from which tl)e funds required for 
meeting the national expenditure (except such 
portion as is nud from borrowed money) rausi 
nccessarilv be eventually supjdied— is, as it is 
collected bv tlic clepartrnenls ^ responsible for 
its collection, paid into llie Consolidated .Fund 
m the Bank of Jhigland or Ireland. All ('x- 
ponditiire, not only on what are technically 
called the “ Consolidated Ihnd Services,” but 
also on the ” Supplv Services,” is met from 
the ” Consolidated ‘ Fund.” 'Uhe fund is ol 
course not. a lioard, but a balance. Ihe Bank 
can u^e it as any oth(*r banker can use the 
balance of his constituent, so long as it is forth- 
(doming when required, this practice having 
an analogy iu our own Indian Treasury 
Balances at the Ih’esidoncv Bn.nks, now the 
.Imperial Rank. • 

Id) IssuK ov KrxDS fok KxrKxniTDKFs. 

, Turning then to the in'ociidure for the 
supply of funds to the spending departments, 
this is done b'^ means of the authority of the 
Comptroller and Auditor-General. This oflicc 
is the ercaiion of the Kxehequer and Audit Act 
of 186(>. lie is appointed by letters patent, 
.lie and the Assistant (Comptroller and Auditor 
both hold otlice during good behaviour and are 
only removeable by the King upon address by 
botii- Houses of .l^arliament. 

(a) Moncxj for the Consoliduted Fund 
Services. 

Wlien money is wanted for the Consolidated 
Fund Services the Treasury makes a requisi- 
tion on ibe Comptroller and Auditor-General 
for a Treasury credit. That ofticer, if satisfied 
that the requisition is in accordance with the 
Acts which govern the expenditure, makes the 
order and thus unlocks the Treasury Chest, 
/rhe 'J’reasurv then calls on the Bank to trans- 
fer the sun'is required from the Exchequer 
'Account to that of a principal accountant, 
usually the Paymastcr-Geqeral, and at the 
same time to transmit the aiithoritv for the 
transfer to the Comptroller and Auditor-Gene- 


ral who is thus enabled to record tlie issues from 
the Exchequer. Of these he subsequently re- 
ceives and examines an account called tlie Con- 
solidated Fund^ Account. 

(6) Money for the Supply Services. 

It will be observed that the money required 
for tb^ Hopply Services has been granted to the 
Crown by Parliament, and the first step in the 
process of ex^)cnditure is order under the 
Royal Sign Manual desiring the Treasury to 
authorise the Bank of England to make pay- 
ments from time to time in accordance witli 
tlie^ terms of the grant. This order is counter- 
signed Vy two Lord's Commissioners, of the 
TVeasury who thereby demand of the 
Comptroller anrl Auditor-General that he will • 
give them credit for the sums required upon 
the Exchequer Account of the Bank. This is 
done by a credit order to the Bank signed by 
lliC Comptroller and Auditor-General. The 
Treasury then from time to time directs th(* 
Rank to transfer the sums s|)ecified in the 
Royal order to the Supply Account of the 
Faymastor-General or other principal account-* 
ant .to lommimicate such transfers to tlie 
(.Comptroller and Auditor-General. 

(4) Chkck on Ekv&nue and Expenditurk. 

The above traces the revenue from the 
pocket of the tax-payer into the hands of those 
to w'hom payment is due for the rendering of 
public service. It has still to be noted liow^ 
security is taken that the money is.sued foi 
certain purposes is actually expended on these 
services. This security is obtained by the two- 
fold po\vers of the Comptroller and Auditor- 
General. He noFonly controls the issues, but 
receives and audits the accounts of expendi- 
ture. Every day two ficcounts are furnished 
to him, one from the Banks of England and 
Ireland qf receipts and issues of the Consoli- 
ilated Fund and one from the Revenue Depart- 
ment of sums paid io the Fund. Q’hese latter 
which are also supplii'd to the Treasury’ enable 
him to check the Bank account as to receipt 
of revenue. He also follows closely the course 
of expenditure, having in the huge spending 
departments, such as the war office, a local 
staff, whose audit, as regards expenditure being 
duly authorised and correctlv cliarged to the 
■ ])ro]jer head of service, may be said to be con- 
current with the outlay. In smaller depart- 
ments his audit is periodical and monthly. 

(o) Finance and Appropriation Accounts. 
Now' in respect of both Consolidated Fund 
Services and Supply Services, Parliament 
receives every year Finance Acycoubts and Ap- 
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j.,ropriatioii Accounts. Tlie Finance Amnmts 
arc laid before Parliament before the 30th of 
June every year. They contain a detailed ac- 
eiMint oPtlie sums paid into tlie Exchequer and 
<»t‘ the issues from the Exeheqifer. these con- 
stituiin*^ the revenue and ex])enditinv of the 
y(‘ar Irom the point of view of the Chaiw*ellt)r 
of 'tile Exchequer. In these accounts, tlicre- 
ron‘, tlie receipts realised by the different t‘('Y('- 
nuo departments while llieN remain in tli** 
hands of these departments or an* in transit 
to tlie Exe.heqner, and similarly that porJiou 
of the imprests for (‘xpendiinre which remains 
unspent Jn the hands of, the departliiental 
olfieers, aVe left out of consideration, but tiu* 
aiiiouiits so left out do not materially affeet the 
juToiiiUs as they remain nearly constant from 
y(‘ai‘ to year. The Fiiianee Accounts, more- 
in er, are prepared not by the Comptroller and 
Auditor-Cieneral but by the 1’reasury from in- 
lormation furnished to it by the Panks of EnJ/- 
land and Ireland and from accounts roiulenMl 
liy.lhe otticers ]>aym^^ money into, and draw- 
iji"- money from, the Exchequer, and the 
'Vreasury is ivspiinsible for them. ^ 

• A. K. CiiiosK, 

• Ilar-iJi-Lair, 

(7 o 6c contimicd.) 

THE HINDU LAW OF REVERSIONS 
AND REVERSIONERS. 

{Continued fromp. l.xxv.) 

Such a surreiider is sanctioned b\ the Hindu 
Ian only for the jiurpose of bringinj^ the estate 
hack to tile natural line of syecessiori Ol '*, hut 
the surrendering widow is not, thereby, divest- 
i‘d of her rioht to maintenance, wliich is mi 
aLtolute. obligation cast by that law on whoso- 
i'ver takes tlie estate 62). The motive for such 
surrendei-, if the right so to simcndcf is once, 
ronreded^ is immaterial (3) and cannot he im- 
peached 6t), provided, of course, it is not used 
as a cloak or devise for partition of the estate 
hetntHui widow and reversioner 65 l As point- 
(^1 out by Mookerjeo, J., in Pebiprosad v. 
Golan Bhagat (fi), the doctrine of surrender is 
admitt€‘d as a general proposition of law by all 

fl) Ganfft Pevfthnd v. Shumhhoomth^ 12 "W. R. 393; Softr 
dm* V. Morihu Soundarl, T. L. R. 5 Cnl. 732 (734.^; \ 

fjfil Das, I. li. R. 41 Rom 93 (103^; Nnchvijjpa v. Jlmijasiml, 
*J6 Indiun Cases 767 and (yhinnasv'ami v. Ajiy^ustrami, t. L. R. 
4"^ Mad. 25. 

(2rSe*» last oiled oa8». 

(?frChallfc V. Palury, 1. 0. R 31 Mad. 446 (450). 

M)'!. L H. 22 Cal. [1«94) 354 (36P. 

Rangasami v. NacJiiappa, 23 C. W. N. 777 (P09) (P. C.) 

(6^1. L R. 40'Gal. 721 [k\ B.l 


till' Indian iligb (’ourts and is recognised by 
their Fordships of the Privy ('oniK'il in Baj 
rangi \. ManokarniLa Baksh Singh (I) as 
wi‘11 rounded on principle, tlu* only questiof< 
iw- tchat are the limitaliom^^ or guaiijica lions , 
If UR//, subject to which the doctrine has to be 
applied'* 

These liiriitatioius are laid* down in Behan 
Lai's ease (2) by their Ijordsliips of the Privy 
('cduioil. There laird Morris in dealing with 
the widow's power of accelerating the revor 
sion, observed : “It may bi‘, aiiivptcd that, 
accoiiling lo Hindu law, ii) the widow can 
aciftenite tlie estate, of the heir by eonveying 
ahsoluteLi and desiroiiing her lifr-esiuie,'' and 
tiiat *iii\ “ it. was essentuilLf uecesiiar)i to 
withdraw her hU'-eslate, so ihal Ihe whole 
estate should gel rested at nnee in the 
grantee." Or, ;ts inteiprete*! by Wallis, J., in 
llangappa Saik v. Kamj.ti Saih (3). “ Behan. 
Lot's ease laid down Ilia I the widow’s |K»wvr 
of aecederation, to be validly* exercised, must 
rilatc to (he wlade t state without atiy resrrv 
aiion in her fainntr." 

The , various High Coifrts in India liad at 
diil’crenl limes, taken different views as to what 
wUvS meant by Hord Mort’is )>> the expression 
“whole i‘s(at»‘ “ which occurs in the passage 
just quoted in bis judgment in Bchari IdiLs 
i*ase Ip. , 

Calentta. High (Vmrt in Butin Chandra 
'Honda! \. Bo/at Mondal (5), [since orerrnkd 
\t\ a Full P»eneh doi'isioii of the saint' High 
Com\--ltcbi Prosad Gnlhp ilhagat (0)] 
tiKik the view that that expression meant no- 
thing more than thal tlie widow was bound to 
dit (st herself of all her interest in the porficn- 
lor portion of the rstntr tvhirh shr was traris- 
f< rring. • 

Other High (’ourts (7) on the contra rv have 
laid thal the passage in (lUQ^^tion intends to 
|;u down a much wider rule, namely, that the 
widow Is hound fa withdraw from the entire 
estate whieh she holds so as lo aceclcrate sue 
cession iyi favour of the nearest reversioner. 

Tlii.^ passage in Lord Morris’s judgment in 
Behari LaVs case fS) read along with the F’rivy 

(1) I Ii. R.30 All 1 O* c.) 

(2) Ikhnnt’d v Maiholal, 1. L R. 19 Cal. 2^36 (241) fP C ) 

(3) 1 Ti. R. 31 Mad. [1908] 306 (373). 

(41 See 

(.5) I. Ti. R. 35 Cfll. ri90Rl 939. 

161 I Ti. R. 40 Cal. 721 (F. BA 

(71 AV/., the Bombay Hifrh Court in PUu v. Jiahaii, I. 0. 
R. 34 Bom 165 and tbe Madraa Hi>h Court in 

fifarudfitnuthuv. firiniva-yi., X. L. R. 21 Mad. [1H98] 128 fP, B.), 
See also Wazir Chavd v, Mnk-hu, 17 Punjab Record. 1802 

(8j T. Ii. R. 19 Cal. 236 (241) (P. C.) 
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i/Oiincil ilivisioii in Bajroiuji Singh v. Mano- 
kornild Bahsh Singh (1), where the entire 
estate was “destroyed" by jiicce-nu'dl aliens 
^■Uons thereof (‘2), subsequently ratified bv all 
lb(! j’e\('r.‘<ionary lieirs, juigbt lend some sup- 
f)ort to I ho eontention raised in the pleadin.'^^ 
in Bulin v. ]U)J(ii (8), in Debi Prasad v. Gohijt 
Hhagat (4), in Uarudumiit\iu v. Srinirasa (;j) 
and, lastly, in Nachiappa v. Pangasami (0), 
namely, ifiat the iridou' should retain no in- 
terest in ivhat teas surrendered, and iJuil , 
therefore, a partial surrender, provided that 
the. surrender iras absolute as to that part, icas 
naljd, “This however,” said their Lord- 
ships (d' the Ih'ivy Council in Pangasami v. 
\aeln(ippa (7). “ is quite M^>ainst the principle 
f)n which the whole transa(;lio]i rests. It is 
i\)c effaeenient o/ the iriduw- wn eihuieincnl 
which in otlu'r ciicnnistances is etlecled hv 
uitnal deatli (jr by civil death- which opens 
the estate ol th(‘ deceased luishand to his next 
hi'irs at that dait^. Noir there eannot he a 
widow who IS partlg effaced and parthj not so. 
riie land mark of decision as to this tdoctrim* 
oi surrender) may ho taken as the ease ot 
Pehori Jjut v. Madho Lai Ahir Gijawal (8) “ 

Now it is si‘llled i'or all the lfi«h (kjurts m 
India that in order to aceiderate the vestinjf of 
the estate in the nearest reviu’sioner there 
must he a enmpletc, and not a partial with- 
drawal flom that estate. 

There are, it seems to iiu', two f,mnd ivas<ins 
' tor this rule wliich lays down that a surrender 
must he of Wv^ uhole inheritance, viz, firsllg 
that it fiirniahea a practical check on the 
Iroipiencv of such conveyances, and, secondly 
that it prevents the anomaly, which would 
otherwise' arise, of two successive classes of 
heirs be<!omin;i' owij»n*s of t|]c inlieritamv at 
one and the same time the iiuniediate re.ver- 


(1) I. li. R. 30 .Ol. !*’(?. c.) 

( 2 ) From tl^ judflrmont in Jiajmnffi', cage fl. L. R, 80 All 
J) tlu«n importanUactfl emnrjro ,vith gufficionfc clearnegs- 

that tho widow had sold the iMVf esUite of her hug 
iMw.il to a wo-ayif/rt- for mluablo coneid, ‘ration • 
m Thit the whole body of the neai-cst wiJorsionorH of he, 
husband, Undecd fho whole body of rovorsionora) lU 

tho 8» (.s and asBentod to thorn .ftwreoeiTioKcoa 

siderelion for rhoirmificatioi. and assent- ‘“snon 
H Thai the suit Which was bron-ht to iho eaJe, 

was brought by tho sons ol tlio con«entiuff reversiono»«~ 

Th ^ 9 A w’ '*'» Court), in Dfvid<M v. Uajtt 

khnn, 24 Indian Caaco flPUj 417 /aiq) 

(3) I. L. R. 36 Cal. [IPOS] 939. 

(4i I. L. R. 40 Oal [1913] 721 (P. B.) 

15) I. L. R. 21 Mad. [1891] 128 (F. B.) 

(0) 26 Indian Cages [19IC] 757, c 
17) 29 Cal. li. J. [1919] 6R9 (.'; 44 ) rp p 1 
(6) I. L. R. 19 CqI. 236. ‘ ] 


sioher by the act of surrender, and tlic actua 
reversioner by survivorship to the widow 
This rule their Lordships of the Privy. (;oiinci 
have refused to relax. 

N\ MuKERJBR, M.A., B.L., 

" Bar-af-L(iii\ 

, (To be continued.) 


^OXXtBfOVLUtXM. 

To 

1'llR “ KiUTOH, ("AlAU TTA WkRKIA NoTKS. 

DrakSir, 

J hefi 1i> requt'sf the fax our of your piih-^ 
lishinj^ the following- in ihe corri'spondencf 
column of your esteemed journal. 

flow is an insirument of oblij’Mtion idannn- 
ext‘cuted in pursuance of an order of a 
(‘i\il Court in order to stay exeeution proceed- 
ing's to he stamped, whothor under tlie ]»eii- 
^'al Stamp Afnendnu'nt Act, 192*2, Art. o7, 
Sell. I A, or under the. Bengal (-oiirt hVes 
Amdndnient Act, .1922, (*1. (>, Seh, If or under 
liolh the Acts? 

In tliis (‘onncciion, 1. would beg lo point oiii 
that their I'jordships the Pfonomable dndges of 
(he Calcutta High Court fagreeing, it seems, 
with the opinion of the Alunsif of Banaghati 
1*1 1 led that snob an instrument is to he 
stamped under the Stamp Act and not under the 
Couit kVes Art. However, there cannot he 
double imposition C and it should he stamped 
under either of the Acts and not both (See 
21 C. W. N. 1.150). 

.\n expression of uj)iiiioii by the members of 
the Bar will oblige 

Yours faithfully, 

^ Hem Ch. Ganguly. 

Pleader, Alip-ur Dim (Jalmiffitri'^. 

23-i-*22. 
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Lady Barristers and their robe. 

AVc Iv.ivo iiotid in iliesi] columns heforo, tho 
succos.s that intellect nal young ladies have secured 
dt the (inal examination for the Ihir in England. 
Some of these ladies having expressed their 
desire to practise at the Bar, a mixed Cotrftnittee 
of the Bench and tho Bar wont into the que.stioa 
of their forensic attire, ^he Committee have re- 
commended a form of attire which is .said to have 
met with the approval of tho fairer sex hut 
which would make them surely unsightly in 
the eyes of men. Tho Committee have recom- 
mended that a lady barrister should bo attired 
as follows : — 

(1) Ordinary barrister’s >\’igs should bo worn, 

and ghould completely cover and coi:cal tho 
hair. * 

(2) Ordinary liarristnr'.s gowns should ho worn. 

{3) Dressc.s should he plain, black or very 

dark, high to the neck, with long slcoves, and not 
shorter than tho gown, with high plain white 
collars and barrister’s band.s ; or plain coats and 
skirts, may be worn, black or very dark, not 
shorter than the gown, with plain wliHo shirts 
and high collars and banister’s bands. 

The Oommitteo in making these recommenda- 
tions evidently intended that the sex of tho 
female member of tho legal profession should 
not be conspicuous. A woman so attired would 
be hard to distinguish in a profession where the 
members are clean-shaven like Brahmin •pundits. 
But the ugliness of the horse-hair wig will be 
enhanced as it wpuld be bigger than those of 
men for concealing the hair. Short frocks will 
not evidently be allowed. The Committee is 
however silent about high heels. This is evidently 
an oversight. We wonder if the Judges and 


Benchers in making tho rules intended to guard 
against frivolity and tho freaks of fashion invad- 
ing tho law OoSirts. Anyhow female l)arristers so 
attired would not attract clients by their looks. 
They would not surely resemble tho romantic 
figure of Forth. 


Suit by Trustee ia Bankruptcy to recover 
betting dues paid to book-maker by 
bankrupt by cheque. * 

III this week’s London Notes there is a shojt 
report of the judgment of Astbnry, J., in which 
ho l\eld that the Triuftce in Bankruptcy is nob 
entitled to recover from a book-maker moneys 
paid by cheque by a ban*kriipt to meet his betting 
losses. Wc confess we found some difficulty in 
appreciating the reasons assigned by tho learn- 
ed Judge in support of his conclusion. So far ns 
we could make out the learned Judge appears to 
have thought that such actions even by prK^alo 
persons, though permissible are far from credit- 
able, and the Trustee in &ant!:riiptcy being an 
officer of the Court, the Court is justified in pre- 
venting him from pursuing a discreditable though 
legal claim. A.lleuters message, recently re- 
ceived, now announces that the Court of Appeal 
has reversed Mr. Justice Astbury’s decision. The 
Master of Rolls, with whom Warrington and 
Younger, JJ., concurred, said^hcre was nothing 
discreditable or dishonaurablc, as the law stood, 
ill the IVustcc in Bankruptcy collecting the debt 
fur distribution among tho creditors of the ban- 
krupt. The ** Officer of tho Court ” idea is very 
often pushed too far and this was one instance 
of it. 


JURISDICTION OF THE HIGH COURTS 
ON J I ABE AS CORPUS. 

The jurisdiction of the Indian High Courts to 
issue the w^rit of habeas corpus id derived from 
the Supreme Courts, and it is, therefore, import- 
ant to trace the origin and tho Extent of the 
exercise of the power by# these Conrt.<i. The 
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writ was a|)i»iin‘nlly iniroHlatKiJ into India after 
1773 : See the Hesohdion of the Court of Pro- 
j)rietors, 10th May 1773, cited in 1 Knapp's 
Reports at p. J 3. The Mayor's Court did not 
possess the Jurisdiction. When it became neces- 
sary for the Court of Queen s Bench to issue 
the writ to this country, special statutes were 
passed to give the power [Reg, ' v. Shaik Boodin, 
(1(546) per 0. C. 434, 446 J. Owing to. the diffi- 
culty of obtaining a copy of the (^mrter of 
the Recorder's Cuiirl, it is hardly possible to 
state with confidence wlictlicr this Court had the 
jurisdiction. I have found no » instance of the 
exercise of it in the Reports available in Calcutta. 
The present article, therefore, deals only with 
the sources of the jurisdiction cf the ISuprcnio 
(Jourt and the liiiiitations to which it was subject 
from time to time. . 

Jurisdiction of the Supremk Court in 
Presidency Towns from 1771 to 1862. 

(a) Ihnler ilie fjcUcrs Patent. 

9 The powers of the Justices of the King's 
Bench in England to issue the writ ad subjicien- 
dum [as to which see Ifiack. Com. Vol. 111$ 131, 
cited in Rc Ameer Khan,. (1870) 6 B. L. R. 392, 
445 : Re Kaiaraju^ (1912) 36 Mad. 72, 77 : see 
also Reg. v. cahaik Boodin. (1816) per 0. C. 43*1, 
445-449] were given by the Letters •Patent, 
1774, cl. (4) [corresponding to the Madras Letters 
Patent, 1800, el, (6) and the Bombay Letters 
'Patent, 1823, cl. (10) | to the Supremo Court 
Judges individually tind severally, and not to 
the “Court”’ collectively: {Re,r^ w Jlamgocind 
Milter, (1871) Mort. 210 : Re.r, v, Warren flast- 
ings, (177r>) Mort. 206, 209 (Chambers, J,) : Re 
Henrietta Brown, (1792) Mort. 212n : Re Kata- 
raju, supra, p, 7/. ( -F. Rc,r. v. Wright, (1827) 
Mort. 222 (criin. infoniiation) fj. R.. v. MivitaJ, 
(1913) 41 Cal. 17.1,195, 237 (contempts)l. But 
some judges helhi that the “ Court,’’ as such, 
was also so empo\vercd {Re.r. v. Warren Hastings. 
supra, p. 20C, per Hyde, J., sec Re Kalaraju. 
supra, pp. 91-92). Though impey, 0. J., used 
the word “ Court ” (p. 209) in Warren Hasting $ 
case and was so understood in Re Ameer Khan, 
(1870) 6 B. L. R. 392, ^445, Chambers, J., said 
in Rex. V. Ramgovind Mitter, supra, that the 0. J. 
had denied the power of the “ Court,” and Hyde, 
J. himself stated that the “ Court ” had itever 
issued the writ. But a practice grew up of the 
hearing before the “ Court " of the rule issued 
by a, ^gle Judge, and probably the distinction 
was 'flpiiiis ultimately ignored? The power was 
attribRlbed to the “Cowri” almost invariably in 
the later decisions jvithout any advertence to the 


previous distinction [Rex. v. HV/Vi/, (1827) Mart. 
222, Re .Justices of the Supi^cme (1829) 

1 Knapp. 1, 58 : Re Ameer Khan, (I870J .I) B. L. 
R. 392, 445: v. j]fatilal, (1913) 4J Cal 

173-239 (contempts) : Re Besant, (1916) 39 
Mad, 1164, 1174 (certeorari)]. 

The Jurisdiction of the Supreme Co\irt was 
generally laid^ under the Letters Patent (see 
cases supra, particularly, 0 B. L. R. im, Uo, 
JfJfi : Paper on R. I. affairs vol \I 1281, 1285, 
1286 (1831) : Third Report of the Select Com- 
mittee of H. C. 5bh appx. 1225, 1281). 

(b) Under Habeas corpus Act SI Cur. II (7. 2. 

T'hc parts of the statute general iii terms 
apply to India and afford additional rcjison for so 
construing the Letters IVitcnt as to enable the, 
court to issue the writ, Rc Aviccr Khan, p. 444. 

The Calcutta Court issued the writ in some 
cases under the statute, but not being marked 
treated it as issued under the 
Common Law. Rc Bancharam 1775 cited in 
1 Knapp, p. 14. 

(c) Under the Common Luv\ 

The English Common Law which gives the 
right to the writ was introduced in Calcutta 
with the general body of English law (1). Juris- 
diction under such law is referred to as the 
foundation of the writ in some cases (2). 

The Supreme Court had power fo issue tlic 
writ ad subjiciendnm^io a person wiiliiii its local 
limits wherein it had a general jurisdiction (3) 
ie, to all the inhabitants of the l^residency 
Towns (J) e.g., iho (lovernor-Ueneral (5) (beFore 
the passing oF 21 Cco. FIT c. 7U), British-born 
and native officers oF tho Nawab oF the Carna- 
tic, (6) garrison town major at Fort William (7) 
Chief Police Magistrate (Si Keeper oF the Jail in 
Calcutta (9), Sheriff of Calcutta (10), etc., fur 
illegal confinement, public or private, oF any per- 
son within the limits oF the town e.g., alien 
friend (II), British born soldier confined under the 


(l> Rf Sfoharanfc of Lahorr, (1B48) Tay 42B, 433 cited in 
6 B. L. B. 392, 446, 447. 

(2) I Knapp, p. 14. 

(3) Rr Jwfticc of Snpre/iit Court. (1829^ 1 Knupp. 1. 68. 

(4) Sec Cases in 17V6, cited in 1 Knapp , pp. 13-16 and 
infra. 

(6) RttParfssi, (1776) 1 Knapp., p. 15. Sec Rrx. v. Warrm 
HrtStiiu/x, (1775) Mort. 206. 

(6* kiny v. Ifonme, (1810) 1 Str. N. C. 415 ; Jbid v. /bid, 
1 Sir. N. C. 418. , 

(7) Kilty V, Gordon, (1791) Easts’ Notes (2 Mer. Dig.) 223. 

(8) Q.\v.lLelGeyt, fl843) Per O C. 397. 

(9) Q. V. jHtme, (1848) Tay 368. 

( (10) Q. V. Shearicood, (1861) 2 T. A B. 7l. • 

(11) Ktngy. Symom, (1814) 2 Str. N. 0. 91 ; Rr Pnvem. 
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oiilmce of a I5nti.‘?fi Com t Marliul Im'M in tli\> 
ilofu.'^sil (1). 

Writs djseliargod when the oouiiQcmont was 
egal us in cases of unlicensed Brii^h born sub- 
ects (2), ^scaped convicts of Native State (:3). 

Writs ad mhfmendmn issued to the Sheriff to 
>roduce a pHsoner in jnil in a Presidency t-owii 
)eforo the court to confess judgment. (4) or swear 
in affidavit (i)). 

Jirceptions, 

(1) By s. 21 Geo. lit Cl 70, s. 1 (rojK by 
i. I. A. 10 1 o) the Governor-General and Goun- 
\\\ of Bengal were c\emj)tcd from the juris- 
liotioii of •the Supremo Cwirt and by a. 2 
icrsons impleaded in such Ctmrt in any criminal 
)roccsri for acts done by tho orders of the said 
luthoritics ruiglit plead tho general issue, etc., 
irovidcd (s. these orders as to any Untish 
subject continued subject as before. Similar 
provisions were enacted as to lUadra.s and* 
3ombay in other statutes. (2) No writ was 
s.sued personally on the Nawab of the Carnatic 
icting as his own ambassador (b). * 

Tlie Supremo Court also issued writs nd 
estylcandwn for production of prisoners in tfho 
Calcutta jail or Fort William (but not a detenue 
mder Reg. Ill of 1818(7) before itself or (8) or 
Lhe Sadder Dewani Courts Registrar (9) or a 
Mofussil t’ourt (10). Practice on such applica- 
tions (11). 

Writ ad Ycspohdmium issued to produce pri- 
soner for assijfnment or trial before the Court (12), 

JURISmCTFON OK THE HKiJI CoURT IN 
Preisidexcy Towns, 1<S62— ISTr). 

Under 25 Vic. C, lOl- s. I) 4hc power of the 
Supreme Court to issue the writ of Habeas corpu.s 
was transmitted to the High Court (HI) ; it was 
issued to the jail Superintondont (1 4) law officers 
(16) etc. , 

\VVit discharged when the custody was lawful, 

(1) PorrUt'a case, (1844) Per O. 0. 414. 

(2) Kirtg V. iiordoa, (1791) Easts’ Notes (2 M. D.) 223, 

(.3) Q. V. hr acyt (IR4!1) Per 0. C. 397. 

(4) WatMn V. Jmopj (1812) Sm. R. & 0. 260. 

(5) Mutkoor MoJivn v. Alexander^ (1812) Sni. R. k (>. 259. 
(6t Kinfjfy. Monme, (1810) 1 Sfcr. N. C, 415, 418: (.’f. 

Ziihwuiesm V. Nabob Aiecjn^ (1810) Ibid 425, 

(7) Banwodvr v. ITurrwkrIivnd. (1858) 1 Bom. 381. 

(8) See Z?.r/>.* Pfidy (1819) Easts’ Notes (2 M. 0.) 183. 

(9) RoAimrnh!^' v Jlamanny, (1794) Sm. 11. A 0. 177. 

(10) Pam Mohmi Okalterjee v. Dtby Churtu (1792) Snu R & 
(). 158, 

(11) Easts’ Notes (2 M. D.) 183. 

(12) King v. Pootcy (181^) Clarke’s R. & 0. Add. 34. 

(13) Pi Amer Khan, (1870) 6 B. L. B. 392. 487, 438, 445- 
448 

(14) Pe Anmr, (18G6) 1 Ind. Jur. N. S. 100 ; Pf AmrUo 
(1876)1 Cal. 76. 

(16) Pe Ehrcd. (1863) 1 ITrde 177. 


<•.»/., eoimiiii incut fur contempt of the High Court 

By Act X of 1875, s.G48 neither, the 
High Court nor any Judge thereof shall hcre-^ 
after issue any writ of habeas corpus foi^fcho pur- 
poses spccfied in els. (a), (g). 

[1882) This provision was not repealed in 
the Codes of 1882 and 1898, s. 4^1 , and it was not 
necessary to do so (2). A i iile under e. 491 and 
81 Carl II. C. 2 was issiual in Bombay (lU. 

Quii‘rt> whether the writ (as distingiii.shed fron» 
the jurihdictuni under s. 491) is now altogether 
abolished (4) 'I’o determine the point the Court 
would have to ronsidcr the eases of Ka Ameer 
Ivkan n870) (i li. U \i 3!J2 459, 9 B. 1. U. yo. 
Re M'Pkaraner of UaJhore (1848) 'lay 428, Suren - 
dra Naih lianerjee v. C. 7, etc. (188J) 10 Cal. 
209 (.*>), the effect of Act \ of, 1875, s. 148 ((I) 
and tho power ol the Indian Governments under 
the U. 1. Acts to take ;iwjiv such a supreme 
right (7). ‘ 

K. H. Monnikk. 

(To he rouHiiucd.) 

CONSTITUTIONAL A??VKCT OF THE 
EN(JLISH FJNANCIAIi 
AOMlNJaTUATlON. 

, (('oiitliiHi'i/ ii'iiin p. xcv.) 

Ilf. 

(1)) A/ipfaprialioii, AiiilU and Report, 

Tlie Coinptrollcr uihI Auditor-Ooiieral, there- 
fore, lia- nothinjj to do willi the Finance Account- 
prcKcntod to Parliainciit. llis fiincnons arc oxcr- 
cibod ov(ir separate aecouuts of the actual expens 
dilurc of each dcpaitmcnt preparcil by tho Ac- 
counts Olllcurs of <lic department concerned. 
These accounts known as tho Appropriation 
Accounts -how how tho im|irosts or other ad- 
vances obliiiiied for expenditure have been ex- 
pended. Tliey are examined by *Tlic Oomptroller 
and Auditor-General to ‘ascertain whether the 
money has been spent in accordance with the 
votes of Parliament., and whether increased sala- 
ries or new offices have arisen without the 
pieviouH sanrtion of the Treasury. Thus the 
Comptroller and Anditor-Oencrul acts on behalf 
of the House of Coininous and of the Treasury, 
ensuring not merely that expenditure is iii 
correspondence with votes, but that it has been 

(11 tic Sitlarum, (18«6) I Ind. Jur. N. S. 83. ~~ 

(8) Act X of 18ft7 (Ocii. Gtouseil s. 6. 

(.3) Alter Caufnan v. (iovt., (1894) 18 Bom. 636. 

(4) Px Stalkmin, (191?) 39 Oal. 164, 181, 197. 

(6) 39 Cal. 197. 

(6) See supra. 

(7) See anft, p. 3. 
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mmlc subject to the control with which Par- itccountci for as actually expended, yet issue 

liament lias invested the Treasury. These made from the consolidated fund to the accounts I 

Appropriation Accounts which contain either of the Viu-ioiis departments with the. Paymaster 

detailed observations or a brief list of explana- General arOj treated as expenditure for the pin-' ! 
tions of the variations between expenditure pose of an interim account, in fact, they arc 

and grant under the signature of the Ac’onnts really '‘imprests'*. 

Officer of the Department concerned are submit- *(b) Funds ontside the Exchequer Account I 
ted to the House of Commons by the Comptroller Certain nayraents to Sub-accountants (chieHy 
and Auditor-General who attaches to each acco- for Army, Navy juid Consular services at distant 


unt, first a certificate that the account has been 
examined and found correct, and secondly, a 
report. This laticr contains the remarks of the 
Comptroller and Auditor-General. He comments 
upon (a) variations between expenditure and 
grants, (A) excesses over grants, and {c\ irregu- 
larities. Usually his remarks are of a very brief 
nature and confined to (/>). With regard to (c) 
he mentions whether irregular payments have 
since received the sanction of the Treasury, but 
sometimes he goes very much further and even 
interferes in sutth matters as the progress made in 
Public Works, pointing out unsatisfactory 
delays. He also mentions such matters as (a) 
any alterations made in the the methods of 
account, {h) disposal of stores no longer requir- 
ed, (f) failure to levy the proper amount of 
income tax, ((/) frauds (#') propriety of debits 
to capital and revenue respectively, etc. It 
does not appear however that ordinarily he 
makesViny mention of objections raised in the 
course of audit for which recoveries have been 
'effected. To this it may be added that in England 
the more imj3or tan b store accounts are also sub- 
jected to a “ test-audit "carried out under the ins- 
tructions of the Conaptroller and Auditor-General, 
Stock-taking is performed independently by the 
officers of the departments ’concerned, a* d to.sb- 
audits are applied^ to these by the several Ac- 
counts Departments, eg., the Army Accounts 
Department and the Accountant-General of 
the Navy. If also appears that even under 
this system frauds of magnitude occur, such as 
those connected with the thefts of metal from 
Chatham Dockyard in IDOfi. Frauds when they 
occur and the means taken to deal with them 
are specially brought to the notice of the Public 
Accounts Committee of the House of Commons 
in the Annual Appropriation Report of the Com- 
ptroller and Auditor-(leneral. 

There are one or two other points to notice 
in regard to the supply of funds and the audit 
of expenditure which have nob been described 
in detail above, aud these are 
(a) Imprest 

Although for the purposes of account and 
audit notning isitreated as a final payment until 


stations) are . made by the Treasury direct to’ 
them or through the Paymaster General, from 
what is known as the Treasury Chest Fund. i 
Thesp are treated as advances out of the Treasury ' 
Chest Fund, which is a Banking F«and with a. 
Capital of nut less than £700,000 or more than 
£1,000,000, the dealings with which are regulated 
by Statute. These advances arc reclaimed 
throughout the year by the Treasury at the end 
of the year to the Comptroller and Aiiditor-Gene- 
*ral. Another somewhat similar but smaller 
fund is the Civil Contingency Fund which also 
remains outside the Exchefjuer account. 

(c)' Expenditure out of receipts. * 

The Collectors of Revenue are authorised 
iifider certain regulations bo make payments in' I 
their districts out 9 f the funds which they colled. 
These may be eiiher for expenses of their own de-»J 
parbmenb or for advances to other services. Thus,^ 
a Collector of customs receives on a given day 
£700, of which £150 is rei|nircd for expenses of i 
his department, and £100 for the army. These 
charges he meets and pays £4*50 by remitting 
a bill to the Customs office in London, together 
with vouchers tor £250 expended. The £450 
is pn^ld by the Customs at once into « the Con- ^ 
solidated fund. *' The two other sums will in due 
course be recovered out of money granted by 
Parliament, in one case for the Army, in the 
other for collection of revenue, and issued to 
these viepartments, and when recovered are 
paid into the consolidated fund. 1. I 

It follows from the above that the Excbc^nlpt^ 
account at the Bank is not a true accontit of 
Income and Expenditure from day to day bfItif/oE 
receipts on and but the aymm 

in England has attained such exactness tW 
therfe is very little actual difference botwesett the 
receipts into and issues from tho ExcM^uer | 
account and the Income and Eippenditelre of 
Government, and it is therefore possible to 
produce what is a sufficiently accurate statement 
of the national income ancl expenditure up-to- 
date on any day with a few hoars’ notice. 

A. K. Ghosr, 

. .Bar-at-Lau\ 

(To be continued*) 
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ibeat friends. In the other Presidencies of nuster-General’s office is available in India 


India, the Presidents of tlie liocal Councils are 
Indians. Why should we then in liengal go 
out of our way to import a President from 
England The speaker of the House of 
Commofis sent a message to th(3 President of 
the Legislative 'Assembly last session saying 
that he would lie very pleased to furnish special 
facilities to any memlxM- M' the Assembly who 
may visit England to study parliamentary 
procedure. We hop(3 some members will from 
time to time avail themselves of sueh faeililies 


but It may be said generally that the posi- 
tion he occupies is very similar to tjiat of our 
Accountants-General in the Presidency Towns 
acting in What may be called their original 
jurisdiction with reference to claims arising 
in the Presidency. The PaymastA’-General’s ' 
office is or used to be divided into threr* 
branches the examination of Army, Navy 
and Civil Service claims, as well as his ftlic ^ 
Payma’ster’s)' bnmehes and the Book-keeper’s , 
branch. The first three are for the examina- 1 


and give a. guidance to their colleagues in the 
Indian and Provincial Ijegielatures. 

Corporation— Liability to Committal/ 

An interesting point of law was raised eii a 
motion to qnush the indictment in the case of 
lie Daily Mirror, Ltd. (Law' .Tournal. ^^alvll 
.18, 1922). Jt was argued that under the 
Grand Juries Suspension Act, 1917, an indict- 
ment could only be brought before the Court 
by means of a Committal for trial or on a 
written order of the Attorney-General or 
Solicitor-General. ‘ .Now committal , means 
that a person was physically in yirison, there- 
fore there was no ebrnmittai hero. The lower 
Court convicted and imposed a fine on the 
company but did not decide the point holding 
that though committal, which meant yihvsi- 
cally holding somebody in prison, was im- 
possible in the ease of the company yet the 
document w’as other\yise sufficient under the 
Grand Jurier Slispension Act. The Court oi 
Appeal, however, reversed the decision hold- 
iniT that “the Committal in question com- 
manded the constable to ^safely convey Ukj 
company to His ^lajesty’s prison at Brixton 
and then to deliw'r them to the Governor 
thereof with the ])reeepl ’’—that was a phy.sicai 
impossibility sq the indictment lacked one of 
the essential prelimin;iries and the conviction 
based on it must be quashed. (Law* lournal 
April 8, 1922). 


tion of claims, while the Paymaster’s branch 
corresponds almost exactly with pur cashier 
of the r'rcsidency Pj-e-audit Department. 
The. exact division of ihe work described may 
vary in detail, but tbe main fact tliar 
the Pa ymaster-Geneia I performs f iinction.'i 
identical with those of our Presidency Pay Dt‘- 
pai-tnients remains. He discharges clajms on 
fhe authority of the department responsible for 
their due examination after satisfying himself 
that the department issuing the order for pay- 
ment may ])ro[x?rly issue such order and Ihtit 
th^ authorisations and acquittances are in pro- " 
per form. For Army Effective services lie 
pays on warrants- of the War Office and on 
Bills of Exchange drawn on himself by officers 
entitled to draw^ them. For Navy services he 
pays on Bills drawn by the Admiralty as above, 
while payments for ihe Civil Services are tnadc 
on quarteilv, monthly, weekly or dailv lists or 
on separate orders issued by the Treasury. 
Home Office, etc», etc. Non-effective services 
are paid on i^rmanent orders (as in India) and 
the system of permanent orders is extended to 
certain Effective Services. Claims are paid 
by cheques or in cash, while those which are 
paid on permanent orders are checked with the 
registers maintained by the Paymaster-Gene- 
ral. Brils drawn on the Treasury Chest Fund 
are accepted by the Paymaster-General and 
cashed at the Bank and the payments are n'- 
paid to the Treasury Chest account by the War 
Office, Admiralty, etc., out of the grants voted 
hv Parliament The resemblance between the 


CONSTITUTIONAI, ASPECT OF THE 
ENGLISH FINANCIAL ADMINIS- 
TBATfON. 



(Coiithiued from p. c.) 

IV. 

(7) The. P.VY^l.VSTEU-GF.XERAt. 
p position and functions of the Pay- 
»**General require some notice. No* nc- 
p of .the , detailed procedure in the Pay- 


Paymaster-Generars duties and those of our 
own ' Accountants-General dealing with civil 
payments arising in the Presidency‘s Towms is 
therefore practically complete, the main differ- 
ence being that, whit^'the Paymaster-General 
deals with alleteims Civil, Military, Naval, etc., 
under tlie system prevailingnu India the M^ili- 
tary^ claims* (aud until the other day the Piilv 
Hc' Works claims) have been separately dealt' 
with by the account officers of ihat depart- 
ment, . ^ 
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(8^ Account and Audit. 

Lastly, with regard to account and audit. 
Tn tliie case of the large spending departments, 
c.g,, the Army and the Navyf the accounts are 
compiled and the audit conducted by the ac- 
counting officers of the departments concerned, 
7 .C., tlie Army Accounts Department and the 
Accountant-General of tlie Ntffy: to these a(‘- 
counts an approiiriation audit is applied by the 
(’omptroller and Aiiditor-Gorferal, ftui bi'sidcs 
this the latter officer himself undertakes a de- 
tailed .audit of a portion of the cxfKUiditmv. 
'Phe detailed audit is in thi« case, howt*vor, eon- 
tined to a lest audit of. a’ portion, usually one- 
sixth of the whole expentlilure ; with regard to 
the Ciyil Services, the audit is condiicttul by 
ilie Cbm])trollor and Auditor-Genorars own 
staff and is complete. Tims the Goniptroller- 
(ieneral in. England is himself an audit otjicer 
and his duties as such are laid down in the 
Kxehoquer and Audit Act, these duties being 
to see (1) Wlicther ])ayfnents. charged by an 
accounting department to a grant are sn])port- 
v(\ by vouchers or ]u*ool's of ])aYinent^, ('i* 
Gvhen required^ uhetlier they are supported by 
proper aiiihoritv and whether the money 
e\’f>ended has been applied to the purposes for 
which such grant was intended to provide. 

(0) Conirollhig authoritii in India and 
in England, 

Now in comparing our Indiati procedure and 
control with that of England, the first thing 
to bear in mind is the diffetcnce in the supreme 
controlling authority. In England it is the 
Ifous^ of Commons. Witti them rests the 
icsponsibilitv for the supply of funds and also 
the authority for insisting uj)on tlieir applica- 
tion in accoi'daiice with the intention of their 
resolutions. It is true that the •Treasury, 
although it has no powder to go beyond the pro- 
visions of each vote as a w’hole, exercises very 
wide ]wwers within the votes gianted by the 
House and indeed in one respect even goes 
beyond the Indian practice. It can sanction 
new appointments, tran.sfer funds from one 
sub-head to another sub-head, and under 
sec. -.13 of the Exebeouer and Audit Act can 
even . ovm’ide a d isallow-ancc made by the 
Comptroller-General. Its action in tli^se re- 
spects is. however, liable to examination and 
comment bv the Public Accounts Committee 
of the House of •Commons. That Commilteo 
I’eceives the appropriation report of the Comp- 
troller and Auitor-General annuallv and pro- 
^ceeds to discuss it w'ith the aid of witnesseFr 
called from the different departments and 


finally reports its conclusions to the House as 
a whole, one of the principal witnesses being 
the Coniptroller-General himself, 

GO) In India* ♦ 

In India the ease is different. Tlie supreme 
controlling authority is the Secretary of State 
for India in Council, II powers, even it re- 
garded as delegated to him by the House of 
Commons, rest upon Statute Jjuw (see, ‘21 of 
tli(» Government of India Act, 1919). The 
onlv control wliieh w exercised by Parliament 
over his ni'tions in respect of expenditure out 
of the revenm's of Tudia is first that provided 
bv see. 22 of the Act (pioted, which prevents 
revenues of India being apiilied to meet 
the expenses* of any military operiition.s 
carried on beyond the frontiers without the 
consent of botli Houses, •except under certain 
special or sudden (*ireiimstances, and second 
llie |)ro\ision of see. 20 of the Act which re- 
quires complete aeeounis of the revenue and 
oxp(uidituve of India to be laid before both 
Houses annually, but it does not appear that 
this latter provision (i|)eratos in practice to 
emdife tlu' House of Commons to interfere 
with the manner in tvliich the Secretary of 
State’s control is eondiietod in spite of sec. 2, 
el. o‘lM\hieh puts him completely under the 
control* of the House itself. ^I'hero is a third 
provision which siihjec^ts the English cxpeiidi- 
lurc of the Secretary of State to audit. l)> an 
Audit Officer appointed by the Crown, and 
although the report of thaf auditor has to be 
laid before I’arliaim^nt, it may be noted that 
hij report is directed to be made to the vSecre- 
tarv of State and not to the House of Com- 
mons. Any eoiitrol therefore which is to be 
excrciseil in India by tlikc ehii'f audit author- 
itv over exjxmditnn' out of the revenues of 
India, is exercised on behalf of the Secretary 
<i: Stale, and it vc>.tK with the Secretary of 
State tousay how far liie audit conducted satis- 
fie.*? Iii.s ro(|uiremenis and whether the report of 
that auditor should be furnished to him direi*t 
or to the Governnieiit of India. Ily the new 
Government of India Act the Auditor-General 
i'i rnach’ independent of •the Government of In- 
dia. A creature of the Statute, his appoint- 
ment is inade by tho Crown and he holds his 
office during pleasure of the Crown. Tn pi*ac- 
tiee, however, he, ,is subject to the autliority 
of the Government of India, and his reports 
are addressed to that body and pot toihe Seore- 
tarv of State altlTough copies thereof are fnr-» 
nished to the latter.’ • * , 

, ^A'. E.' Ghosb,.^^ 
liar-at-Law, 

m 
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LONDON NOTES. 

(From our CobrbsponIjent.) 

The recent decisions in the House of Lords 
in Dey v. M^?y, (1920) 2 K. B. 346, and Sutters 
V. Briggs^ (1921) A. C. 1, in effect decided that 
under tile Oaminp; ^ct, 1885, a person who ha<l 
paid a lost bet by cheque was entitled to recover 
the amount. It was anticipated that consider- 
able litigation would result not so much at the 
hands of backers and ])ookmakers, but of 
ti’ustees who by reason of their fuluciary posi- 
tion are apparentiv under an o|;)ligation to get 
in for the estate every asset that could be legally 
ifHrovered. 


An interesting judgment on the rights or 
duties of trustees in Bankruptcy was delivered 
by Astbury, J., on the 6th instant, in the case 
of Triisten of A, F, Schanton v. Fearson. Tn 
the course of his judgment the learned Judge 
said that no doubt the Plaintiff had a statutory 
right to bring an action to recover the amount 
of bets paid by chcqiio but at the same time 
it was the duty of the Court to prevent its 
officer from doing what was dishonourable. 
He made no reflection on the conduct of the 
Plaintiff who was merely trying to fi,pd out 
what his .duty was, but considered time the 
debtor ha^ induced the bookmaker to deal with 
hinj and trust him, and to continue to do so 
by paying his losses from time to time by 
cheques, he receiving his winnings in the snuie 
way. His Lordship dealt with the authorities, 
and lield that in the circumstances of the case 
the action was one which it would not he 
honourable for an ordinary individual to prefer, 
and a fortiori it was ^noi an action that should 
be brought by a trustee in Bankruptcy who had 
always been treated as an officer of the Court. 

« a. D. M. 

104-22. 


IRebtcto*. 

The Law of Limitation and Adverse Pos- 
session. Being an exhaustive and critical 
Commentary on the Indian Limitation Act, 
1908. Third Edition. By K. J, Rustomji, 
Barrisier-at-Law, Lahore : .Empire Law Pub- 
lishing Society, Law Publishers, 

We were one of the first to recognise the 
steriing merits of Mr. Eustomji’s Commen- 
taries on the Limitation Act, and wo are not 
surprised that in 'less than seven years there 


should be a demand for a third edition. As 
was to be expected, the author has carefully 
followed every new development in the law of 
limitation, legislative or judicial, and the re- 
cently reported Privy Council decision in Vidya 
Varuthi v. Balusanii Ayyar, I. L. E. 44 Mad. 
831, (which came somewhat as a surprise, in 
view of prcvioiis decisions of the Judicial Com- 
mittee, to the profession) is amongst the cases 
noticed in^ the Addenda, Not much need be 
said of a work wJiich has already made itself 
indispensable to legal practitioners and judges. 
We liave to note, however, that in the matter 
of mechanical ^ exeevition. the book has not 
attained the standatd of excellence which 
might be expected of it. As the condition of 
the paper market is improving, it is not un- 
reasonable to expect that there will be a notice- 
able improvement in the next edition in the 
getMip of the work without materially adding 
to its price. 


The Stamp Act, 1899. As amended by 
Bengal Stamp Amendment Act, III of 1922. 
By Dinesh Chandra Ray, M. A., B, Pub- 
lished by J. Sarlm, B, Sc,, for the Bengal 
Supplies, Ltd., 30, Simla Street, Calcutta. 
Price As. 10. 

This is a companion liand-book to the 
aiithor^s Court Poes Act as recently amended, 
which we noticed some time ago. The manner 
in winch the amendments have been shown 
and embodied is explained by the author in his 
preface. The book will undoubtedly ' prove 
useful. 


The Indian Stamp, Court Fees and Suits 
Valuation Acts fwiih the Bengal Stamps and 
Court Fees (amendment) Acts] as modified up 
to 27th March 1922, Calcutta. S. K. Ijohin 
Co., College Street, 1922. Price Rs. 1-4. 

It is no dou))t a great convenience to have 
all tho.se three enactments, with the latest 
amendments embodied or shown in their pro- 
per places, in one handy manual. The busy 
practitioner will find good value for the very 
moderate price bo may have to pay for a copy. 
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legislation conferred by Parliainentary Statutes 
on Colonial Legislatures authorise such 
legislatures when delegating legislative func- 
tions to another authority to determine 
its own^ legislative functions, either tem- 
porarily or for ever? Some restrictions upon 
the power of delegation must be recognised, 
and if so, what is the bearing on the question 
of such a provision as that contained in sec. 5 
of the Colonial Laws Validity Act that “ every 
representative Legislature shall have full power 
to make laws respecting the constitution, 
powers and procedure of such Legislature**? 
See Webb v. Ouitrim, (1907) A. C. 88 and 
McCawley v. The King, (1920) A. C. 714. 
Considerations of space prevent us from ‘doing 
m6re than barelv mention The Hague Uulcs, 
1921, contributed by Mr. C. R. Dunlop. K. C. 
and the very interesting resumJi of the Law of 
Adoption amonn the Maoris of Neto Zeahmd 
by Mr. F. 0. V. Acheson, LL. M., a Judge 
of the Native Land Court and Native App'^l- 
late Court of New Zealand. Professor Bo'-rie- 
dale Keith speaks with authority on Mandates 
and contributes Notes on Imv'^rial Cpnsfiin- 
tional Law of abiding value. These, however, 
do not exhaust the vtiried contents of the niim* 
her, each item of which will repay careful 
perusal. 

JURISDICTION OF THE HTOH COURTS 
IN H/IBEAS CORPUS, 

(Continued from p. xeix.) 

Jurisdiction of the Supreme Court 
OUTSIDE THE PRESIDENCY ToWNS. 

Writ ad subjiciendum . — ^The jurisdiction of 
the King’s Bench to*' issue the writ beyond Eng- 
land was considered by the Bombay Supreme 
Court (1). But* a more correct view, based on 
later decisions, was taken subfiequentlY (2). 

[1774 — 17811. From 1774 down to the 
passing of 21 Geo. Ill c. 70 the Supreme 
Court of Calcutta sent its writs to persons 
living in the mofussil, but assumed to be sub- 
ject to its jurisdictiop constructively (3). 

The writ thus issued to certain Dersons at 
Murshidabad to bring up a native Indian (4). 
It was also issued to owners of land, as persons 


Il> Peg. V, Shnilr Boodin, MWSt Per 0. fJ. 4-^4, 44^ 

(2» Jte Ameer Khan, l«7n»S R. T,. R. 4Sn, 4*^7, 44ri» 
JU Naiaraja, 1«I2> 86 Mad. 72, 77, 81, 92. See 25 and 26 
VIo. 0. 20. 
l8> See * Knapp, p. 

(4) Re Ceaa Zackariah Kharif (1779) Morfc. 268. 


in. the service of the East India Company, and 
so subject to the jurisdiction of the Court (1). 

[1781 — 1862]. The very wide construction 
put by the Court on 13 Geo. Ill c. 63'i and the 
Letters Patent 1774, especially in connection 
with its jurisdiction to issue the writ outside 
Calcutta, led to conflict between the^Court and 
the Government, in consequence of which 21 
Geo. HI. c.* 70 was passed to remove doubts 
as to the persons subject to the Court (2). The 
power to issue it outside Calcutta was not ques- 
tioned by the statute (3), but restrictive provi- 
sions as to persons were introduced ’(4). The 
right was, however; preserved to Bijiiish bprn 
siibjrcts comtnitted by the Governor-General in 
Council (5). 

The Supreme Court had no power, under 13 
Geo. Ill, c. 63, secs. 13, 14, the Letters 
Patent (1774), cl. .4, and, 21 Geo. HI, c. 70, to 
issue the writ to a person, not in law an in- 
habitant of Calcutta or the factory of Fort 
William or their limits, and not otherwise per- 
sorallv subj 'ct to its iurisdiction, e.g,, a native 
residing in Bengal, Behar and Orksa where 
the^ illegal detention also took place (6) : or to 
a jailor or other offi^per, as such, of a “ Native 
Coirt,'* [the Supreme Court having no power to 
discharge a nerson imprisoned by such 
Court (7)] including in the term a Native 
Court Martial (8). 

It could not release by writ a British bom 
person sentenced by a Company’s Court com- 
petent to try the ^.nbject-matter, on the ground 
of erroneous assumption of jurisdiction, but 
only fttr total w%nt of such competence (9). 

The Court had power to issue the writ 
outside the Presidency Towns to persons sub- 
ject to its civil and criminal Jurisdiction (10), 
e.g., tofi British subject detaining any person 

n' Arff.m Re Jmticeit of Supreme Court, nQoo t KmpTi. pp, 
85 Tcit-Pi? Mf r« HUt nf Br India, Roofc V, Chnp. 86. 41. 

Arg. in Re Jwtioea of Supreme Court, supra: PresmbUi 
to 2* n«'o nr, c 70 

|8) Re Ameer Khan, Pnpm, p 4^6, 

(4» Pee«(i 1.9. II. ».8. I7, 2t 

|5> R\8, nnd 6 R L R pp. 4i*!, 4i«. 

(6' Rex. V. Gomlnnvfh. <iQ2n CInrte’a R. & 0 Add 86. 
41—48, Mort 220 1 Re Juetieee of Supreme Court, \ 
Knnpp. 1 

|7i 1,,Knnpp 1. 

'S) Reg. y. Skaik Boodin, (1846) Per 0 0. 484, 442, 460, 
foil!?. 1 TTpiipp 1 

19' Re Fnw, 18501 1 T. A R 219. ^4-2i6, ffoUtf , JJrwffn'i 
Cw, I**'*? 10 Q n, 4^2 \\ Re Justice* of Supreme Court, 18 ’ 9 ) 
1 Knapp, li Cf. Q. V. SiddvJph, 1S501 1 T. & R. 387 [eertie^ 
ran]. 

M0» Re Juetioee of Supreme Court, (1829) | Knapp. 1, 6P. 
See cases »R/ra, 
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illegally (1), [though it would not do so wjiere 
the custody was legal, as under Reg. Ill of 
1818 (2) and it would have, in consequence, 
to remind the prisoner (3)] : to natives con- 
structively inhabitants of Caficutta (4) : to 
natives in the service of the East India 
Company or of British subjects causing 
illegal detention in a private capacity (5), 
such natives being subject to the jurisdiction 
of the Supreme Cdiirt (G)': to British born or 
native jailors of the Company's CouMs. being 
in the service of the Company and unlawfully 
detaining a British born subject, the Supreme 
Court having jurisdictiog over the jailor in 
such ca*se8 in respect .of his .torts, i.e., his 
wrongful act of detention (7) : to natives sub- 
ject to its criminal jurisdiction by reason of 
the commission of an offence within Ihe 
limits of the town though not otherwise sub- 
ject, as where a master abducted a servant in 
Calcutta and detained him in the mofussil (6) : 
to natives arresting and detaining a witness 
going from the Court to his home (9). 

. The Letters Patent. 1774, cl. 4 were held 
to have conferred the powder to issue th^ writ 
outside .the Presidenev Towns from the time 
of the Supreme Court’s first establishment : 
and these dec'sions settled the law, and cannot 
now be ouestioned except bv a higher Court 
(10). The Madras Letters Patent were simi- 
larly construed (11). 

Writ ad testificarfdum, — This writ was issimd 
to produce, as witnesses "before the Supreme 
Court, any one commorant in Bengal, Behar 

111 SAonc^o. L. P, l77i, els in, 

|P. Maharanee cf Lahore^ i1848l Tny. 42S, 438: Re 
Ameer Khan , rtU L H a“2. 

<2* Tnv. 42S* Re Tachit Roy, 1 lloul. 3^4: Re Ameer 
Khnn, R R. L. R. 39> ; Ibid, 4R9, 4rv. 

R R. L R 45R [citing 21 Geo. Ill, o. 70, ea. 1, 2]: 
Ibid. 45'», 4R7, 478. 

4' Rex, V Gomilnauth, <lP2i) nR|*lco’»» R. & O. Add. 8R, 
41-43: Re Muddoosooden, (1815) Enat'a Notea <2 Mor. Dig.i 

29. 

jS’ Conceded in ary, for the K I. Co, in 1 Knapp. 41—43, 
and apparently acoepled by the Priw Con noil 
iR» 13 Geo. ITT, o. R.3, a. I* : P., 1774, cN. I3, 19. 

l7 Re Fay, 'IRWP I T & B 2m, 224. 

IR' Fe Freewtvth Roif, flSiOt Mort ?2R Tdi ter. Fex. v Oocul- 
wtvth, and > Kn-tpp i], S^e Enat’a No^ea 2 M D 1 39. 
i®| Mokinder v, Ramcnnnai, *794' Sm. R. ^ 0. 148 

(10) 'Re An\eer Khan, (1R70» 6 R !•. R 392 (citing Impov, 0 
J in Fex, V Wamn '*775» Mort. 204, 
y. JV«rain, '18fO' Sm. R AO. 201: a’so Mnrt. 2»3: 
Sm. RAO. 148 ; Baat’a Notea 29; Mnrt. 22R, 1 Knapp. 1, 
opinions of Grey and Jlyen, 0. JJ in Third Rep of S»*l Com. 
of Hon^o of Commons, Rtb Apnx i)«*;9, 1830 pp I22R, 

Fe Nataraja *912) 36 Mad. 72, 77,91, 92, appg. 6 B. 
If R 3^2. 

illi 36 Mad. 77, 9|, 92, 93. 


and Orissa or the annexed districts (1). It was 
directed to jailors to bring up natives confined 
in the mofussil jails (2). The Supreme Court 
had power to issue sub-poenas to the mofussil 
(3). 

Writ ad respondendum. — An application 
was made to remove a prisoner into the custody 
of the sheriff for trial, but pcfused for want of 
jurisdiction in the Court collectively (4). 

Jurisdiction of thf. Hicn court 

OUTSIDE THE PRESIDENCY ToWNS. 

ri8()2~18721. Under 24, and 25 Vic. c. 
104, see. 9, the power of the Supreme Court 
to issue the writ outside the Presidency Towns 
passed to the High Court, subject to the 
Letters Patent, •ISGS, and cl. 11 does not affect 
the limits within which the writ ad subjicien- 
dum can be issued ; tho issuing of the writ 
not being a matter of Ordinary Original Civil 
Jurisdiction (5). The Madras Court has 
adopted the same view (6h • 

The Calcutta Court issued the writ in the 
case of private detention of a minor outside 
Calcutta (7). , 

Thd High Court undoubtedly possessed the 
inherited pow’er to issue the writ outside the 
Presidency Towns till the passing of the Code 
of 1872^ and the only question is whether it has 
since been abrogated. 

[1872].— Sec. 81 of the Code, 1872, gave the 
High Court jurisdiction throughout its terri- 
torial limits and other places in the case of 
European British subjects (8). .But by sec. 89 
the jurisdiction beyond the Presidency Towns 
was taken away in other cases. 

[1882].— Sec. 456, Code, 1882, reproduced 
sec. 81 of the 'preceding Code, with altera- 
tions. » 

In 1912 the Madras Court held, though in- 
cidentally, that the High Court had jurisdic- 
tion, derived from cl. (8), Liters Patent, 1800, 

ll» Fuddimuth v. DfvemR, '1939- Mort 184 ^cited In 
Q. V ^knwe, 1® W) Fiilt. 328, and Re Ameer Khan, (1870i R B. 
l! R. 899 44R 1 

•2» Anon, 1800 * Tav. 146: Rreejeseeree r Rntn Narain, 
I1S0<>' Sn. R. AO 20* : Q. v. '1843 Fnlfc. 328. 

• 3 T-’y% *84. 18*^ : Fex,yr FJlnik Roodin, Tor. 0 . 0 , ■ 
43 ^ iip . Fe Ameer Khan, pp. 401, 413 • Re Nataraja, (1913) 
36 Mad. 72, 7«. 

(-1' to. V Ra}n(fninnd Mdter, M .81* Mort 210. 

'.5* Q. y. Ameer Khan. •1870 R R. L, R. .39?^ 43® Qaeptfon 
nol* decided by the Court of Appo.*i1 ; Re Ameer Khan, *1870) 
6 n. I*. R 4M>,4RR,478. 

rR. /?« Xntaraja, ^R Mad. 7?, 77, 91, 92, 93 s folld. in 
Re Kochunni, ' *921 ' 4$ Ma«l *4. 

(71 Re •^m, Beenodeeny, <*^64 Tory. 78. 

(8 Eg, Ward v. Q., ‘ 1880/ 6 Blad. 33. 
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to issue the writ on any one and anywhere 
in the Madras Presidency (1), tlie restric- 
■ tions on the Snpronic Court ’s poAver, in respect 
of persons and Court.s in the niofiissil, having 
lieen remoA’ed hy their becoming the King’s 
subjects t?nd the Kind’s Courts since 1858 (2). 
Recently the jurisdiction was expressly aflarmcd 
liy Raslri, .1., Avljp held that the general power 
to issue the writ outside the .Presidency Towns 
was independent of, and not curtailed by, sec. 
101, Cr. P. C. (3). The Patna (4) and Cal- 
cutta (5) Courts have loft the question open : 
the case of Topi x. I'hnprror (G), infra, merely 
holding that tlie Court has no such power 
under see. -101. To determine the question, 
the (.'oiii't must consider Re Ainocr A’ltqj/, (G 
P. Ji. R. 30-2), Re Maharanak of Lahore (Tay. 
128) and Siirrndra Nath, lianerjec v. 0. J. tiO 
Cal. 200) (7 1, l)Ut principally the effect of sec. 

Code, 1tS7'2; sec. 450, ('ode 188’2; and the 
power of the Indian Ijogisbituro to take away 
altogctlier such it. supreme right. 

E. IT. ■Moxsini?. 
iCo'ncJnded.) 


^CUietD. 

Tiifi Law of Aitroveus. By 1\ P. Mnha- 
•deva Aiycr, B. A., B. L., Madras. Published 
by the \aio PriuiiiKj House and ihc Lawyer's 
Companion Ofjiee, Mount Road. .1922. 

is ii oiuviully prepared resume of tlie 
law relatiiif^' io, approvers as laid doAvn 
in lo.o’islativd enactments and anthorita- 
live decisions of the Indian Hit'll Courts, 
a.rran^ed under five heads, tnz., I, Tender and 
Acceptance of T^irdon, 11, forfeiture of Pardon, 
ITT, Prosecaition of Apjn'over for giving false 
evidence TV. ( -orroboration of A])provor’s 
inideiice and V. Value of A])prover's con- 
fessions, prccedc(f by an intcTcsting Tntroduc- 
lion, historical and cefinparative, and several 
Appendices which sot out inter alia the legis- 
lative provisions bearing on the subject. Tt is 
:i handy volume, and well got up and should 
prove nsefuL 


(iWitf AWciAfAf. (T912j 86 Mad. 72, 77, 91, 92, [93, foRg. 
0 15. h. R. 392. 

(2) 36 Mad p. flo. 

(;n 7.V Kochmni (1921) 45 Mad. 14, 22, follg. 36J|Mad. 72, 
and 6 B. L. R 39?. ff 

(4) PariaCKhwar v. Pnip., (1918) 3 P. L. .T. 537, 639, 66R. 

15) /iV StaUrmfin. (19111 89 Cal. 164, 181, 197: Tops v. 

0918) 44 Cal. 81, 41. 

46) 0918) 44 Cal. pp. 62, 63, 66. 

(7) 39 Cal. p. 197. 


(Somsvottbence. 

DUTY ON SECUEITY-BOXD. 

To 

Thk Edito*, ‘-(‘AriCUTTA WEKxrA- Notes. 


Dear Sir, 

Your correspojident lias raised a point re- 
garding cluV 1o be paid on secnrily-bond^ 
(jamitmama) given for stay of execution in j^onr 
issue ofiche 8th May. 

The point seems "to have l)een sat at rest 
the ruling quoted by liim, namely, C. W . 

11^0. The Muysif of Kanaghnt^ who in- 
ferred the matter to, the Ilon’ble High (Vnirr 
ivas of ojiinion lliat as the security-bond j,- 
given under Art. 0, Soli. 11 of tlic (lonrt bW 
Act, it need not be written on non-judicial 
stamp paper bvit a court-fee sbimp is nace.ssar> 
to be atiixed on it (presumably on plain pa,pcr<. 
'J^is view was not accepted by the Hon’ble 
•Tiidges of the TTigh (lomi, who seem to liavi 
made distinqtions between lionds ^A'hieb tlu' 
jiarties are bound to give in pursuance of tlu 
order of ihe Court and those which they can 
fui'nisb or not as they please. So(*uvity-bonds 
given for slay of execution were held to belong 
to the latter class, not being such as the parties 
AV(a-e bound to give in pursuance of the order 
of the (‘oiirt, and as such they Avei'e held to he 
chargeable with stamp duty only. So 'the. 
provision for paying* court-fee under cl. 0, Sob. 
II of the Court bVes Act does not a])ply to sueli 
bonds. e 

Tt is no doubt a fact tliat in some districts a 
])racticfi obtains ^juder wliicli boil] the* duties 
are ])aid on such bonds, but neither the law nor 
the rnling favours such jiractiec. The only case 
in which the question of paying both the 
duties may arise is wheji the amount secured 
in the feecurity-bond exceeds Its. 1,000, and 
the giving of the bond is ol)ligatory upon the 
party, inasmuch as in this case both Cl. (fe). 
Art. 57 of the Bengal Stamp (Amcndmenl) Act 
and Cl. 0, Sell. II of the Court Fees .\ct may 
be applied. 




Yours faitlifnlly, 
Kajendha N.vra: Som, b.e., 
Pleader, IJowraJi. 
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regard to Ghatiyas would have aggravated the 
scramble for pilgrims at sacred places to the 
point of endangering even their lives and limbs. 
The price demanded for acquiring even such 
plenary religious merits as bathing in the sacred 
rivers is expected to confer, may prove too 
heavy. 


LONDON NOTES. 

(From our Correspondent.) 

The Easter Sittings of the Privy Council 
commenced on April 27th. ^ There are lo 
Indian appeals set down for liearing, and it is 
anticipated that these will all be heard before 
the Court rises at Whitsuntidp. The onfy ap- 
peal which is expected to have a protracted 
hearing is the case of Khatubai v. Md. Haji 
Abu which comes from Bombay and raises the 
question as to the law' of succession which is 
applicable, to Halai Memons of Porebunder. 


On April 27th judgment was delivered by 
the Board in the case of Sarju Prasad Missir 
V. Maksudan Chowdhury, an appeal .from a 
judgment of the High Court of Patna which 
was dismissed with costs. 


A Board consisting of Lord Atkinson, 
Lord P.^rmoor, Lord Carson, Sir John Edge 
and Mr. Ameer Ali sat to hear the 1st case on 
the list which was an appeal from Madras, 
LakkmiseUi Basamlift^am v, L. Panidessaya. 
The question 'for determination w'as as to whe- 
ther a partition had taken place in a Hindu 
joint family. Mr. J. M. Parikh (Ex parte) 
for the Appellants contended that the Higii 
Court was wrong in refusing to re-open part 
of the partition proceedings. The Board dis- 
missed the appeal. 


A question on the construction of a Parsi Will 
was raised in the next case, Dinbai v, Nusser- 
wanji. The Appellant was represented by 
Messrs. Upjohn, K, C. and E. B. Raikes. The 
Respondent by Messrs. DeGruyther, K, C. 
and Kenworthy Brown. At the conclusion of 
the argument their Lordships reserved judg- 
ment. 


The case of Jagdeo Narain Shigh v. Baldeo 
Singh consisted of 7 consolidated appeals from 
the High Court of Patna and raised the ques- 
tion whether the Respondents were tenants of 
the Appellants, or themselves proprietors, and 
w'hethei? or not tjie Appellants were barred by 


limiitation from asserting their title. Messrs. 
DeGruyther, K. G. and J. K. Roy appeared 
for the Appellants and Messrs. Dunne, K. C. 
and Dube for the Respondents, 


At jHesent the Board presided over^by Lord 
Phillimore are hearing the case of Radha 
Krishna v. j^isheshar Sahaij. This is an 'ip- 
peal from Patna in which the Appellants are 
seeking to prov,e that the Respondent had pm - 
chased the suit property benami after being 
forbidden by the Court to bid. The, Respon- 
dent dpnies the alleged benami nature of the 
transaction and contends that the suit* is barred 
by limitation. The Appellants are represent- 
ed by Messrs. DeGruyther, K. C., Parikh, 
and Abdul Majid, the Respondent by Mr. B. 
Dube. 

G. D. M. 

*4-5-22. 


.(HorrtBponbentt. 

To 

TT'Ie Editor, “Calcutta Weekly Notes.” 
Sir, 

May I througli the courtesy of your 
columns draw the attention of our legislators 
to two much needed amendments of the pro- 
cedure obtaining in the trial of criminal cases. 

The first is the provision with regard to the 
grant of bail. Chap. XXXTV of the Criminul 
Piocedure Code codifies the law on the subject. 
Tinder sec. 497, a Magistrate cannot grant bail 
to a pef'son accused of any non-bailable^ offence 
“if there appear reasonable grounds foi 
believing that he has been guilty of the offence 
of which he is accused.” Beyond the fact 
that the term “reasonable grounds” h 
delightfi^lly vague — what is reasonable to one 
Magistrate being quite the reverse to another— 
does nol this provision militate against the 
fundamental principle of criminal jurispru 
dence, joamely, that a person is to be consider 
ed innocent until he is proved guilty? Aru 
again refusal to grant bail in a majority of case: 
operates as denial of opportunity to the accus 
ed to defend himself properly. Bail, there 
fore, should not be refused unless t*he Magis 
trate is satisfied that if enlarged on bail th( 
accused is likely to abscond. 

The second point that T want to bring for 
ward is with regard to the •grant of copies o 
First Information Reports and of Statementi 
made to Police Officers in the course of .thei 
. investigation under Chdp. XIV, Cr. f . C 
Copies of F. T. Rs. are not granted until the’' 
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M'e made exhibits, that is to say, until *the 
trial has begun anti in most cases proceeded 
some way. The result is that the accused is 
shut out from knowledge of tlje offence with 
which he is charged until tlie prosecution 
{•hooses and he is left to grope in the dark. An 
accused ^person ought to be furnished with a 
ropy of the First Information .Report at the 
earliest opportunit\v-as soon as he is appre- 
hended or as soon as he comes to Court, so 
that lie may be prepared from the very begin- 
ning to meet the charge. Then again the ac- 
cused is not entitled to inspect or t^ke out 
fiopies oi^ statements made* by witnesses before 
investigating Police Officers unless the Court 
after referring to I he same, al the request oj 
the accused, thinks it expedieni for the in- 
tei-ests of justice that the accused should get 
such copies (sec. ifrJ). This “request” pre- 
supposes knowledge of the accused of sta4e- 
ineiils made by witnesses before the police 
officer. Put are all the witnesses examined in 
his presence? And how^ can *lie be armed 
beforehand with knowledge sufficient I 0 im- 
jieach the credit of a witness making an afnpli- 
tied or ’totally different,, statement in Court 
unless he is allowed to inspect or to take out 
('opies of statements made by the witness before 
the investigating officer? Instances are not 
rar? in which witnesses who have only heard 
about an occurrence and said so before the in- 
vestigating officer blossom *forth into eye-wit- 
nesses in Court and whose^statenients but for 
conscientious and careful * public prosecutors 
would ipass muster. ^ • 

I have only baldly stated my points ; what 
I want to urge is that the provisions of crimi- 
nal procedure should be so amended as to give 
in every instance the accused a sporting chance. 

Yours faithfuHy, 
Probodh Oopau Mukrrjfk. 

29.3-1922. 


ilotet of Cateo 

CALCOm JIGH COURT, 

Rtosnt dsoitloiiB not jot reported 

. (Theimportant oMai to be fallj reported hereeftar.) 

Civil Eevisional duRismcTioN. .Before 
Cuming and Panton, JJ. Civil Pule 
N o. 295 OF 1922. HAEENDRA KDMAR 
ROY and others, Petitioners 1 ?. NISHI 
CHANDRA JALIA and others. Opposite 
Party. The 8th April 1922, 

Limiiation Act, sec. 5— Application to admit 


a second appeal filed out of time, when 
analogous appeal in time. 

There were tw'o analogous rent appeals before 
the Subordinate Judge, 2nd Court, Cffiittagong. 

Roth the rent appeals were dismi^ed on the 
27th day of September 1921 by one and the 
same jiidgnient. The decree was signed on 
the 30th September 1921 and on that' day the 
Plaintiff- Appellants filed an application foi* 
copies of the judgment and decree. Tn one 
case the folios vvpi*e requisitioned on the 30th 
September 1921 while in the other case folios 
were requisitioned on the 3rd November 1921. 
The Plaintiff- Appellants supplied the folios on 
the IV’d November 1921 in both the cases. The 
copies were made ready in both the cases on 
the 8tli November 1921. Two second appeals, 
Viz., File Nos. 102 and 103 of 1922, were filed 
on the 8th January 1922 in, the Hon’ble High 
Court. The office reported that second appeal 
File No. 102 was filed in time but the second 
appeal Ihle No. 163 was filed out of time by 
four days. The Appellant-Petitioners were 
misled by the entry on tjie back of the copy of 
the dfferee of the Lower Appellate (^ourt in 
connection with second • appeal File No, 162 
and therefore they were prevented by snfficiejit 
cause from filing the second appeal File 
No. 10>} witliin time. The Petitioners then 
moved the High Court under sec. 5 St the In- 
dian Limitation Act and obtained this rule 

Held — That tlie second appeal File No. 163* 
should be admitted unAer see. fi of the Indian 
Limitalion Act. 

Babu Ksliitis Chandra Chakrabarti appeared 
for the Petitioners. 

No one appearfid for the Opposite Party. 

K. C. C. Rule made absolute. 


('[viL KF‘:visioNAn .Jurisdiction. Before 
(iREAVMs and B. (tHosk. JJ. Rev. 
No. 648 OF 1921. SM. HARI BHABINI 
DEBT and another, Plaintiffs, Petitioners 
V, NARENDRA NATH ROY and another, 
Defendants, Opposite Party. The 27th 
February 1922. 

Restoration of appcnl~-^Whethcr the Court 
has power to restore it when dismissed 
under Or. 41, r. 10, C. P. C. 

The facts briefly stated are these : — 

The Plaintiffs’ case was that the Petitioner, 
Sm. Hari Bhabini Devi, an old widowed ladv 
owned and possessed a one-storied house and 
some adjoining land worth i^bont Rs. 8,000 at 
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Shibpur ^^ilhin the town of Howrah, and lived 
there with Jier widowed daughter Sni. Mono- 
rania Debi ; and they had no male guardian to 
look after them. For Hoiiietiriie past Babii 
>rareTidra ^atli Roy acted as their pleader, and 
wa« their sole adviser, who lived near theii' 
place, and in whom they placed much con- 
lideiice. The Petitioners, dicing in need of 
jnoney, took a loan of 1,000, as alleged, 
and executed a docuiiieJit which they under- 
stood to he a mortgage deed: that thereafter 
in Itbil Nareiidra obtained a decree for eject- 
iiient. Then they came to know the deed in 
(|UGstion was an out and out sale, and 
instituted a suit in the Court of, tJie 

.\funsif at Uowrah for a deeJaration that the 
(l»M?d they executed was a mortgage and not a 
sale deed. The learned ]\lunsif, however, dis- 
missed the PlaintiflFs’ suit. I3ei?ig thus aggriev- 
(^d they preferred an appeal (Title Appeal 
No. no of 1921). in the Court of the Additional 
District Judge at Howrah on 23rd May 1921. 
On the 1st June 1921, Narendra, the Respon- 
dent made a petition J^efore the District Judge, 
praying for security for costs of the Suit as 
well as the appeal,. then jicnding, to be fur- 
nished by the Appellants. No notice was 
served upon the Appellants. On the 3rd June 
1921 the learned District Judge passe*d an ex 
parte order calling upon the Appellants to fur- 
nish security before 24th June 1921 to the ex- 
‘ teftt of Rs. 300. The order-sheet, however, 
])urported to bgar the initials of one of the Appel- 
lant’s pleaders. Then on 25th June, Narendra 
put in a petition for dismissing the appeal, and 
the learned Judge dismissed the appeal under 
' Or. 41, r. 10. Then on 211^t July 1921 the 
Appellants put in u^petition for restoration of 
the appeal, alleging that they had no notice of 
the orders for security, and Narendra having 
alrefidy attached 'a decree for Rs. 800 obtained 
by Appellants, further security was un- 
lu^jessary. The learned Judge, Imwever, re- 
fitsed to restore the appeal, holding that there 
wa,s no provision of law for restoring the ap- 
|>eal. 

The Petitioners, then, obtained a rule upon 
ihe Opposite Party to shew cause why the ap- 
peal should not be restored. 

Babn Mammiha Noth Ganguly, Vakil for 
the Petitioners. — This is a rule obtained on 
l>ehalf of the two purdanashin ladies against 
the orders passed by the learned District Judge, 
dismissing the Petitioners’ appeal for failure 
to furnish securitv for costs of the suit and the 
appeal under Of.’^41, r. 10, C. P. C. The 


learned Judge ought to have first satisfied him- 
self that the Appellants did get a notice of the 
application ; and having regard to the fact that 
both the Appellants were purdanashin ladies 
it w^as all the more necessary that notice shouhi 
have ^been served. It was rather ^.n extra- 
ordinary petition, having regard to the fad 
that Narend^-a had already attached a money 
decree of 800 standing in favour of the 
Appellants. • 

[Greaves, J. — You say you had no notice, 
but I see iu the counter-aflSdavit it is men- 
tioned ^hal your pleader did sign the order.] 

The pleadejr was' not in charge of‘the case, 
and the order was never communicated to the 
Appellants. These orders are usually signed 
by pleaders whenever presented to them. ] 
don't know whether your Lordships are going 
to rely upon a counter-affidavit like this. The 
affidavit is not in proper form. Your Lord- 
ships ought to disregard it altogether, I. L. R. 
37 Cal. 259. 

[Greaves, J. — Suppo.se we exclude tin? 
counter-affidavit, it is a matter of record that, 
youf pleiider did sign it.] 

1 submit that under the circumstances of the 
case your Lordships should consider that a 
notice ought to have been served upon the Peil- 
tioners. T should not be shut out from my ap- 
peal in this way. I ought to have been given 
an opportunity. 

Then, again, l‘])ut in a. petition with a 
security bond offering security, but that was 
lejected. ] submit the Court had ample power 
to graift ray pray,er, and restore the appeal. 

[Dr. Milter, — ^When once appeal was dis- 

missed the Court was functus officio,^ 

I submit the Court has power to restore it. 
13 1. A. 57, 17 I. A. 1 and 21 Bom. 676. 

Dr, DSioarhanalh Miiier (with Bahus Peary 
Mohan Chatter Hari Vharan Ganguly and 
Haradhan Ghatterfee) for the Opposite Party 
No. 1 was not called upon to reply. 

M. N. G. The Buie discharged. 
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The latb Sir William .Comer .Petheram. 

Bengal owes a special tribute to the 
niemory of Sir William Comer Pethetam, ihe 
news of whose death, at the ripe age of 87, 
has been received recently. He was one of 
the most popular Chief Justices of the Calcijtla 
High Court. Sir Barnes Peacock, Sir Eichard 
(kjuch and Sh* William Garth were, perhaps, 
aVler lawyers, but Sir William Coiner Petheram 
.was not second to any of them in inaiivtaining 
the high traditions of the oldest High Got]rt in 
India. Sir William was an equity lawyer and 
though Well-versed in the technique of law, 
his chief look out on the Bench was to do 
justice. He used to judge each case on its 
own nierils and, without burdening his judg- 
nienls wdth case-huv, he used to point vuit 
l)roadly how the case heforp him differed from 
the ])recedents cited and decide the issues of 
facts and Jaw l)y bringing to«l)ear on them sound 
general principles and the dictates of 14 strong 
cornnicffi sense. He started^ life as a special 
plejider and this stood him in good stead in 
getting a quick grasp of the facts and Ihe law at 
the hearing of a])peals on the Appellate Side of 
the Calcutta High Court. In Englaivl he en- 
joyed a fairly good practice and took silk in 1880. 
fii 1884 he came out to India* as Chief Justice of 
the Allahabad High Court and twm years later 
‘.e wa.*? appointed Chief Justice of the Calcutta 
High Court and after serving 10 years in tlie 
latter capacity he retired from India in 1896. 

Although socially he w^as more or less of a 
retiring disposition, yet by the sterling qualities 
of his character both as a judge and a gentleman 
he commanded universal respect. It will be re- 
membered that afjer Iiis retirement, when his 
furniture and books w'ere sold by auction, 
manv people vied wu’th each other for possess- 
ing such articles as his office chair, pictures,^ 
etc., as mementos. It may be asked at this 
distance of time w^hat was the secret of his 


great popularity? It was simply this that he 
was absolutely independent of the executive. 
i\lany will remember the case of the Deputy 
IMagistiate w’ho had displeased the executive 
by paying no heecl to considerations of policy 
in the trial of ‘criminal cases and was on that 
accouuL laken lo task by the executive Govern- 
ment. Sir William Comer boldly supported 
his cause antf extended his protection to 
him against such executive interference with the 
administration of justice. * Sir William Comer 
never visited the Government House or the 
Belvedere except on ceremonial occasions or 
w-hen he was hivited. He used to say that a 
Judge had io a great ex lent to shun society, and 
humorously add that in his case it was pretty 
easy, jsiiice he had no dlaughter to marry. In 
his days political trials were not very common. 
When t he Bengal G oveVument prosecuted the 
editor of the Bangabashi newspaper for sedition, 
Sir William Comer himself presided over the 
Sessions at which the trial was b»ld : when 
the jury returned to Court and infoi’med the 
Chief Justice jhat tliey could not agree, he His-' 
charged the jiny at once spying that in such 
an important trial he would'* not have any 
divided verdict. The Government thereupon 
abandoned the proseinition. We have special 
leasons to ho f^’ateful lo him because when 
w'e a])pi’oaclied him with the project of starting 
a legal journal in this cit^ he called a meeting 
of Ihe Full Court and gave us the same facilities 
for reporting cases as to the'“Editor of ihe In- 
dian Law Eoports. j 

Court fee on landlord’s application under 
sec. 105, Bengal Tenancy Act> for en= 
hancement of rent of tenure, recorded as 
not variable. 

\\> publish in another column a letter from 
Mr. l^rofnJla Kumar Das in which he has in- 
geniously argued that when a landlord applies 
under sec. 105, Bengal Tenancy Act, for en- 
hancement of rent of a, tenure, which he alleges 
w-as erroneously recorded as not variable, the 
issue whici) is raised as to whether the tenure 
w%ns held at a fixed or a variable rent is not an 
issue as to wdiether the tenant belongs to one 
class or another, within the meaning of cl. (e^ 
to sec. 105A of the Bengal Tenancy Act, and 
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that therefore the application is not properly 
chargeable with ad valorem court-fee, under 
the notification in that behalf issued by the 
(jovernor-General in Council. The terms of 
sec. 4 do undoubtedly lend support to Mr. Das’s 
contention ; but where the tenure has been re- 
corded as bearing, a fixed rent, must not the 
landlord have the entry amended before he can 
ask the Settlement OfiBcer to enhance the rent? 
J?or in the absence of such a prayer (backed, 
too, by evidence to establish it) the Settlement 
Officer is bound to proceei upon the assump- 
tion that the entry is correct. 

The application for enhancement of the; rent 
of a tenure recorded as held* at a fixed rent 
must therefore contain an allegation that the 
entry is incorrect and thus involves “ a dispute 
regarding an entry” in the record-of -rights 
within the meaning of sec. 106, Bengal Ten- 
ancy Act, and would in substance be an appli- 
cation under sec. 105 for settlement of fair 
rent joined with a suit under sec. 106 for 
correction of an entr^jr in the record-of-rights. 
If the above reasoning be correct, then the 
court-fee payable would be just the same as 
it the issue raised was treated as one arising 
under cl. (e) of sec. 105A of the^Act, for 
according to Government Notification *a plaint 
in a suit under sec. 106 must also bear ad 
, valorem court-fee subject to the maximum of 
Rs. 10. It would be otherwise where the entry 
is that the rent is variable but the tenant 
upon an application of the landlord for settle- 
ment of fair rent under sec. 105 challenges 
the corrcc.lnt\ss of the entry. No suit is re- 
quired to he instituted by tlfe landlord in such 
a case under sec. I£)6, and whether the issue 
raised is one contemplated by cl. (e) of sec. 
105 A or not, it is not one “raised by the ap- 
plicant” within the meaning of the notifica- 
tion cited by Mr. Das^ 

Ad valorem court^fee on claims exceeding 
Rs. 150 in value up to Rs. 1,000. 

A correspondent communicates to us his 
doubts as to whether the amount Rs. IB-0 
stated as the proper ad valorem, court-fee pay- 
able upon a claim valued at Rs. 160 in . the 
revised table of rales of ad valorem fees append- 
ed to the Bengal Court Fees Amendment Act, 
TV of is not a misprint for Rs. 17-6 

which according to him is the fee nronerly pay- 
able under the scale of fees ’prescribed in Art. 1 
to Sch. T of the; ’Act, We have examined the 
language of the article as amended by Act IV, 
B. C., of 1922,, and arc satisfied that there is 


no 6onflict between the provisions of that 
article and the amount stated in the table to 
which exception has been taken. B^d the 
relevant clause, of the article read thus: 

“ When such amount or value exceeds one 
hundred and fifty rupees, for every ten rupees 
or part thereof in excess of one hundred and 
fifty rupees, pp to one thousand rupees,” as 
our correspondent assumes it to do, the proper 
fee payable uppn a claim of Rs. 160 would 
have been Rs. 17-6. But the words italicised 
do not occur in this clause. In the other 
clauses, the amount of fee prescribed in the 
third column is made payable upon camounts 
in excess of the stated minimum, and this no 
doubt is what led our correspondent to assume 
that there is a similar qualification in the 
clause in question. That the omission was 
deliberate however becomes apparent from 
am examination of the scale of fees re- 
corded in the third column of Sch. I which are 
progressively 6 as., 8 as. and Re. 1-10 as. upon 
amounts in excess of the stated minima, but 
the next item is Re. 1-2 as. and this is mad^ 
payable upon all claims ranging from above 
Rs. 150 to Rs. l,00()^p,nd not upon excesses over 
the minimum of Es. 160. The matter upon 
the language of the article does not really pre- 
sent any difficulty, but as the mistake has been 
made and is likely to be repeated we have 
deemed it desirable to draw our readers' atten- 
tion to it by this note. 

. ""t-t- e.!. ■ 

^ (teeBponbme. 

COURT-FEE 6n LANDLORD’S aWlI- 
CATTON UNDER SEC. 105, BENCxAL 
TENANCY ACT, FOR ENHANCE- 
MENT OF RENT OF TENURE, 

‘ RECORDED AS NOT 
VARIABLE. 

To 

The Editor, “Calcutta Weekly Notes.” 
Sir, 

Will you kindly publish the following in 
your mucli-esteemed journal so that the griev- 
ance mentioned in it may attract the atten- 
tion of the legal profession as well* as of the 
Settlement Department. 

In exercise of the powers conferred bv sec. 
105, sub-sec. (S), of the Bengal Tenancy Act, 
the Governor-General in jCouncil has been 
pleased to direct that an application made 
under the said section shall bear : — 

(a) a stamp of eight annas for each tenant 
making or joining or joined in the application, 
and, 
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(b) if, at any time during the hearing of -J^he 
application, an issue is raised by the applicant 
under sec. 106A of the said Act, in addition a 
stamp to the amount of an ad valorem fee 
chargeable under Art. 1, Sch. I, of the Court 
IV-es Act, subject to a maximum' of ten rupees. 
[Vide Notification No. 2254 F, issued by the^ 
(lovernment of India in the Finance Depart- 
ment on the 8th August 1918, published in the 
(lazette of India, dated the lOth August 1918, 
5iud re-published for general inf6rmatiftn in the 
Calcutta Gazette, dated the 28th August 1918.] 
The o|)eration of cl. (6) of the above Govern- 
ment Notification is often* .wrongly exteJnded to 
the great hardship of litigants to* cases not pro- 
•perly coming within the purview of the clause. 
To cite a typical instance, additional court-fees 
tinder the clause are levied from landlords of 
tenure-holders at variable rent, wrongly record- 
ed as tenure-holders at fixed rent, when tljey 
seek enhancement of rent from such tenure- 
holders by proceedings under sec. 105. Are 
additional court-fees legally leviable in these 
Mases? The answer to the question depends 
upon the answer to the further question,/* Is 
an issue* under sec. 105 A really raised in these 
cases?” Now, if in thesfe cases an issue is at 
all raised under sec. 105A, it must be raised 
either under cl. (e) or cl. (/) of that section. 
Under no other clause of sec. 105A can an 
issue be raised in these cases. Leaving aside, 
therefore, all other clau8ea.of sec. 105 A, let us 
confine ourselves only to els. (e) and (/) of that 
section and examine whetlicr in these cases an 
issue js reallv raised under any of t|jese two 
clauses. Issue is raised under cl. (e) of sec. 
105 A ‘‘when the tenant belongs to a class 
different from that to which he is shown in the 
record-of-rights as belonging.” Issue is raised 
under cl. if) of sec. 105A ” when t^Jie special 
conditions and incidents of the tenancy, or any 
right of way or other easements attaching to 
the land have not, or has not, been recorded, 
or have or has been wrongly recorded.” Issue 
under cl. (e) of sec. 105A will not therefore be 
raised if a tenure-holder at variable rent be a 
tenant of the same class as a tenure-holder at 
fixed rent. The question which here emerges 
for f?onafderation is : Is a tenure-holder at vari- 
able rent a tenant of the same class as a/enure- 
holder at fixed rent? Tenure-holders includ- 
ing nnder-tenure-holders, raiyats, holding at 
fixed rates, occiTpancy raiyats. non-occupancy 
raiyats and under-ralyats are the only classes 
of tenants for the purpose of the Bengal Ten- 
ancy Act (vide sec. 4 of the Bengal Tenancy 
Act), Tenure-holders at variable rent do not, 


therefore, figure in the Act as belonging to a 
different class from tenure-holders at fixed rent. 
The fact of occupancy raiyats belonging to a 
different class from raiyats holding at fixed 
rates is apt to give rise to an impression that 
tenure-holders at variable rent also* belong to 
a different class from tenure-holders at fixed 
rent. That it is not so and, that no inference 
by analogy can be Brawn will be clear if we con- 
sider the matter a little more closely. The 
only difference between a tenure-holder at vari- 
able rent and a tenure-holder at fixed rent is 
that the rent of the former is variable while 
that of the latte? is fixed. There is absolutely 
no other difference between them. Both of 
them^ have the same powers of alienation and 
same rights in respect of use of land. The law 
with respect to their succession and liability to 
eviction is also the same. » But the difference 
between an occupancy raiyat and a raiyat hold- 
ing at fixed rates is not merely that the rent 
of the former is variable while that of the latter 
is fixed. A raiyat holding at fixed rates .;an 
transfer his interest (vide sec. 7 of the Bengal 
Tenancy Act) whereas ^ an occupancy raiyat 
ordinarily cannot (vide the F. B. eases of Daya- 
mmji V. Anand Mohan, Sheikh Azini v. Golak 
Singh and Anibika Charan v. Ham Charan, 18 

0. W. 971: r. c 20 C. L. J. 62: s. e. 

1. L. R, 42 Cal. 172). A raiyat holding at 
fixed rates can create permanent unfler-raiyati 
leases (vide llarimohan v, Atnl Krishna, 19 C. 
W. N- 1127; Aniar Chandra Roy v. Prasanna^ 
Dassi, 25 C. W. N. 9)* whereas an occiipancy 
raiyat cannot create under-raiyali leases for 
more than nine years. The interest of a raiyat 
liolding at fixed rates, unless he has also ac- 
quired a right of occupancy is not a protected 
interest and is liable to jannulment by a pur- 
chaser at a rent sale, whereas the interest of an 
occupancy raiyat is a proteejed interest and is 
not liable to annulment by a purchaser at a 
rent, sale (vide sec. 16ft of the Bengal Tenancy 

A raiyat liolding at fixed rates has the 
right to cut and appropriate trees independent- 
Iv of local custom (vide Tiadhika Nath v, Samir 
Fakir, 20 C. W. N. 636), whereas the rii^ht of 
an occupancy raiyat to cut and appropriate 
trees is dependent upon local custom (vide sec. 
93 of the Bengal Tenancy Act): and so on. 
Indeed the incidents of a raiyati holding ai 
fixed rates resemble more those of a tenure 
than those of an occupanev holding. The fact 
of occupancy raiyats belonging to different class 
from raiyats holding at fixed rates does not , 
therefore, lead to the conclusion that tenure- 
holders at variable vent als® belong to a differ- 
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eut class ironi teuure-holders at tixed rent. 
Thai, uiilila; occupancy raiyats and raiyals 
holding at lixed lates, tenure-holders at vari- 
able rent are tenants of the same class as 
temire-iioldei’s at fixed j*ent will also appear 
irum I lie •fechenie of the Bengal 'renancy Act 
itself, (.’hap. 11 of the Act mentions the 
ditferent classes^ of tenants, (diap. IJl thon^ 
deals with the first class of tenants, viz., 
lenure-liolders. Chap. iV deals with the 
second class of tenants, viz., raiyats holding 
at fixed jates. Chap. V deals wdtli the third 
class of tenaiUs, viz., occupancy raiyals. 
Chap. VT deals with the fourtfe class of tenants, 
viz., non-occupancy rai.yats. Lastly Chap. 
VTI deals with the fifth and last class of ten- 
ants, viz., under-raiyats. The Bengal Ten- 
luicy Act llms does not deal with tenure-holders 
at \arial)le lent and at fixed rent separately as 
it does witli occupancy raiyats and raiyats 
holding at fixed rates. Tl is therefore clear that 
tenure-holders at* variable rent are tenants of 
the same class as tenure-holdejs at fixed rent. 
('onse(]uently no issue is I'aised under cl. (e) 
of sec. 105A of the J^engal Tenancy Act when 
the landlord alleges tliat a tenant recofded as 
a tenure-holder at fixed rent is not in reality 
one at fixed rent but merely one at variable 
]’ent and upon such allegation seeks enJmnce- 
nient of his I’ent under sec. 105 of the Bengal 
Tenancy*'Aci. Let us next examine if in these 
cases an issue is raised under cl. (/) of sec. 105A 
' of ‘the Bengal Tenancy Act. (1. (/) speaks of 
“special comjitmns aW incidents of a ten- 
ancy,” as distinguished from its ordinary condi- 
tions and incidents. Issue is not therefore 
raised mider this clause when merely an ordi- 
nary incident of a tenancy is Vrongly recorded. 
Vai iability or fixity rfjf rent can by no stretcli 
of imagination l)e regarded as a “ special condi- 
tion and incident of a tenancy.” It Is merely 
af] ordinary incident. Issue is not therefore 
raised under cl. (/) of sVc. 105A of the Bengal 
Terta'ncy Act in these cases where merely 
temlfws at variable rent have l)een wrongly re- 
corded as tenures at fixed rent. The class of 
cases contemplated by cl. (f) of the section is 
indicated by the expre^^sion “ any right of w%ay 
or other easement attaching to the land” fol- 
lowing the expression “special conditions and 
incidents of the tenancy” in the danse, for 
bv the w^ell-knovvn canons of con.struction the 
tv\n expressions must be read rjusdem qenem. 

But is a Revenue Ofiicer acting within the 
scope of sec. 105 of the Bengal Tenancy Act 
competent, without taking recourse to sec. 
1(15A of the Acte to enhance the! rent of a 


tenure-holder at variable rent, wrongly record- 
ed as a tenure-holder at fixed rent? That the 
Revenue Officer is so competent will be obvious 
if, we for a moment conwder the purpose for 
vvhicli the nigPcluTiery provided for by sec. 105 
has been intended.- The machinery has been 
intended for settling fair and equitable rent. 
The issue “ what should be 'the fair and equit- 
able rent,” *jf put to analysis, resolves itself 
into the issue should Ihe existing rent be 
allowed to confrinue or should it be enhanced or 
reduced?” The latter issue again involves the 
issue “ Is the rent liable to variation?” Thus 
I lie issfic, “ Is the ^‘ent liable to varijjtion?'’ — 
becomes one »of the .standard issues triable in 
proceedings under sec. 105. This view is also 
supported by rule ;18, (lhap. XVlll, Part VII 
of the Techni(‘al rules and Instructions of the 
Settlement Department. Now', the contro- 
versy that arises when the landlord seeks en- 
hancement of rent from a tenure-holder re- 
corded as one at fixed rent on the allegation 
that the entry in the record -of -rights • is 
incorrect and that the tenure-holder is in reality 
merely one at variable rent and he is opposed 
by tlie tenure-holder on the allegation that the 
entry is coirect and tliat he is in reality a 
temire-lioldei* at fixed rent is amply covered 
by the issue “Is the rent of the tenure-holder 
lial)le io variation?” It w^onld therefore be 
meaningless technically io dispute that a *Pie- 
veniie Officer actiiig within the scope of sec. 
105 of the Bengal I’enancy Act is competent, 
without taking reerjurse to sec. 105A of that 
Act, to^ enhance the rent of a lenure-holder at 
variable rent wjtmgly recorded as a *tenure- 
holder at fixed' rent. 

\o additional court-fee under cl. (b) of the 
above Government notification is therefore 
legally leviable from landlords of tenure- 
holders at variable rent wrongly recofded as 
tenure-holders at , fixed rent when they seek 
enhancement of rent from such tenure-holders 
by proceedings under sec. 105. 

There ai’e numerous oilier insiances of simi- 
lar wrong extension of the operation of cl. (h) 
of the- above (lovermnent Notification and im- 
prop(*r levying of additional eonrt-fees. As 
this is attended w ith great hardship 1o*litiganta, 
I ask YOU to allow'- me the use of yoilr columns 
to invfte tlie attention of the legal profession 
as well as of the Settlement Department to this 
matter. • 

Yours faithfully. 
PR-^FuiiM Kumar Das, 

^ Maoura : Pleader. 

im April 1932. 
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Land acquisition “ awards ” and appeals* to 
the High Court and the Privy Council. 

'rh(‘ very severe comments whicli tlie deei- 
wioii of the Privy (’oimeil in The Rangoon 
'Jioiaioumj Co., iJ. v. The Collector, Rangoon, 
L. R. 49 1. A. J97 ; s. c. 10 C. W. 
called forth at the time it.was first publislied in 
India (vide 16 C. W. N. cclvii- -cclix) appears 
to be fully justified by the events, lu that 
case a person ^^'llose land in Rangoon ( ’ity had 
been compulsorily acquired by (jovernineiii, 
being dissatisfied with the amount of com- 
pensaiiou assessed by the* Colled or, sought a 
1 ‘eference to the (^ourt lyider sec. Ltt of the 
Land Acquisition Act. The reference was 
heard •by a Bench of two Jijdges of tlfe Chief 
Court of Burma sitting on its Original Side 
who confirmed the Collector’s award, where- 
upon the claimant appealed to the King in 
(council. liord Alacnagliten who delivered the 
judgment of the Board upheld the* Respon- 
dent’s plea that no appeal lay on two grounds : 
(1) that the “award” of compensation 
(though judicially determined) was not a de- 
cree “ from which an appeal lay to the Privy 
Council; and (2) that the Court on a relerence 
under- sec. 18 of Act T of 1894 acted as “ arbi- 
trator.” The “award,” it was consequently 
lieldT.mu?it l>e taken as final except in so far 
as an appeal was provided by statute. 1’lie 
only appeal so provided was by sec. 54* of the 
Act, which says: “Subject to the provisions 
of the Code of fiivil Procedure .ipplicable to 
appeals from Original Decrees, an ap|)eal 
sliall lie to the High Court from the award or 
any part of the award of the Court in any pro- 
ceedings under the x\ct.” This special and 


limited right of appeal, it was said, was ex- 
hausted by an appeal to the Higli Court and 
was not enougii to take the-, matter up to the 
King in Council. As to sec. 53 of the Act 
which provides that “ save in so far as tlL\y 
may be incontystent with anything contained 
in this Act, the provisions of the Code of Civil 
ih’ocedure shall apply to tjll proceedings before 
the (curt under this Act,” this, it was stated, 
applied to a,n earlier stage of the proceeding 
and “ seemed” to have nothing to do with an 
appeal f]’om the High f'ourt. 


This decision, which^we Iiad felt compelled 
1o traverse at almost every point, has now been 
“considered” l)y tho Judicial ('ommittee it- 
self in Ram Cliandra Rao v. Ram Chandra 
Rao, reported at p. 713 of this issue. A ques- 
tion arbse in this latter case as to whether a 
determination by the High Court, u{fon appeal, 
in a proceeding under sec. 32 of the Land^Ac-^ 
quisition Act, that one of the rival claimants 
of the compensation iAoney*ha^ a limited and 
not an absolute estate in the land acquired 
was a “ decree ” and as such appealable to the 
Judicial Committee. Now sueli a dispute 
between rival cltumants has to be heard and 
determined in the first mstauce by the Court 
wliich hears the reference under sec. 18 of the 
Act; and the questions of jvhicli (in view of 
tlie decision of the Privy Council in the Ran- 
goon Rotntoung Company's case) one wmld 
like to find satisfactory answers* are, first, 
whether and if so under wdiat provision of the 
law ihe appeal which in tliat case .was taken to 
tho ffigh Court could be so taken; and, second- 
ly, whether and under wHmt provision of the law 
a further appeal could be taken to the Privy 
Council. 


^With regard to tlwj first question, the onjy 
provision of law under which the appeal could 
liavp been taken ,|^o the High Court was sec. 54 
of the Act, and unless the determination under 
sec. 32 of the Act was treated, as in fact ’t 
was by !>rookprjee and »Teunon. JJ., in 
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Trinayani Dassi v. Krishna Lai De, 17 C. W. 
N. 635n, as an integral part of the “ award,” 
obviously no appeal would lie to the High 
Court. Bqit once that is conceded, the deci- 
sion of the Judicial Committee in the Rangoon 
case comes in and shuts out an appeal to the 
Privy Council. But it struck Lord Buck- 
master, who delivered judgment in Ram Chan- 
dra Rao's case, as “strange if a controversy 
between two people as to the nature of their 
respective interests in a piece of land should 
enjoy certain rights of appeal which would be 
wholly taken away when the piece of land was 
represented by a sum of money paid into 
Court.” Therefore, it ha^l to be held,* and 
their Ijordships have so ruled in Ram Chandra 
Rao's case, that a determination of a dispute 
between interested people as to the extent of 
their interest in the compensation awarded is 
no part of the award, thus overruling tlie deci- 
sion aforesaid of the High Court reported in 
17 C. W. N. 936n and the earlier ruling of 
that Court in Balaram v. Sham Sunder^ I. L. 
R. 23 Cal. 526. But* if this reasoning guffiees 
to save the appeal to^the Privy Council, does 
it not on the other hand lead to the still greater 
anomaly of depriving the parties of their rigid 
to appeal to the High (^ourt, seeing that “ an 
appeal dees not exist in the nature of things ” 
and “must be given by express enactment” 
(vide observation of Bramwell, J., in 3 Q. B. 
1). 1, quoted witl], appi^val in the judgment of 
the Judicial Committee in the Rangoon ease) 
and sec. 54 of tlie Act allows an appeal only 
ii’om the ' ‘ award ’ ' ? 


The decision in Ram Chandra Haa's case* 
goes a long way towards retracing the false 
steps previously made in the Rangoon case, 
and in so far as it docs so we cannot but cxim- 
mend it. It throws \dverboard in the first 
place, the extra-ordinary assumption that 
the Court in reviewing the Collector’s assess- 
ment of compensation acts as “arbitrator.” 
Secondly, it limits the definition of “award” 
in sec. 54 to so much of the Court’s determina- 
tion as states “ the area of the land, the com- 
pensation to be allowed and the apportionment 

among persons whose, interests are 

not in dispute.” But as is inseparable from 
'decisions which seek simply to get round, in- 
stead 6^ squarely facing and disowning a pre- 
vious error, it has created bther difl&culties in 
the very process, one of which, as we have 
shown, is how to^take an appeal to the High 
Court upon a question of disputed apportion- 


ment of the compensation awarded, otherwise 
than under sec. 54. One has either to say 
there is no appeal, and the disappointed claim- 
ant must go ujp direct to the Privy Council or 
not appeal at all^ or ring changes upon the 
language of sec. 53, which the Judicial Com- 
mittee appears, in the Rangoon case, to have 
already declal*ed as being concerned only with 
the procedure in the Court "hearing^a, reference 
under sec. iB and as having nothing to do 
with the question of appeal. The exact 
language employed is that the section “ applies 
to an e&rlier stage end seems to have nothing 
to do with an* appeal' /rom the High Court."' 
The addition of the words italicised perhaps, 
leaves room for the argument that sec. 53 
made the appeal sections of the Civil Proce- 
dure (’ode also applicable to all determinations 
of. the Court upon a reference under sec. .!.« 
on the question of apportionment or under sec. 
32 of the Act, at least up to the High Court. 
We hope it does, though just why it should stop 
there is more than we can guess. • 


It has to be noted, in conclusion, •that the 
main decision in the“Eangoon case has already 
been nullified by the action of the Indian 
Legislature which now by Act XIX of 1922 pro- 
vides, by an amendment of sec. 26, that every 
award inade by the Land Acquisition Court 
shall be deemed to^be a decree and tlie state- 
ment of the grounds of every such award a 
judgment within the meaxiing of sec. 2, cl. (2), 
and sec. 2, cl. (9), respectively, of the Code of 
Civil Procedure, 5908; and, by an amendment 
of see. 54 of the Act, that “ subject to the pro- 
visions of the Code of Civil Proceduve, 1908, 
applicable to appeals from original decrees, 
and notv;ithstanding anything to the contrary 
in any enactment for the time being in force, 
an appeal shall only lie in any proceedings 
under this Act to the High C’ourt from the 
award, or from any part of the award, of the 
(!oart and from any decree of the High Court 
passed in such appeal as aforesaid an appeal 
shall lie to His Majesty in Council subject to 
the provisions contained in sec. 110 o£the Code 
of Civil Procedure, 1908, and in .Or. XLV, 
thereof.” 


PRODUCTION OP DOCUMENT IN 
COURT. 

(By Mr. Surendra Nath Roy, Munsif, 
Netrokona.) 

The Civil Procedure Code provides for the 
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method in yvdiich civil suits are to be tried, and 
cases are tried on oral and documentary evi- 
dence. * Now the question arises what 
documents, to be taken in as etddence, are to 
be produced in Court. The character of the 
documents suggest two main divisions* 
those which are home made, such as account 
books, collection papers and thos*e*that are pro- 
duced from public custody or are rcjgistered 
under the Kegistration Act. Tlie former class 
of documents may be tampered with or niatm- 
factured*, while there is less chance of fraud 
being |^r[)etrated in relation to thfe latter 
class of documents. Again the^ later produc- 
.tion of documents involves inconvenience to 
the other party, who is so long kept in 
dark as to the docunieuts on which his ad- 
versary relies, but even this inconvenience 
operates in lesser degree in relation to tlie 
latter than to the former class. 

When tlie document is one, on which the 
Plaintiff sues, he must produce it in Court 
•wdien the plaint is presented, and shall deli- 
ver the document to be filed with the p^Mur 
But if rtie document be in the nature of an 
account book which is *for daily use of the 
f)arty, the Plaintiff is to produce a. copy of 
the same along with the original docuiuerit, 
and the copy is to be compared with the ori- 
ginal and certified to that effect by the Chief 
Ministerial Officer of the Court. The copy 
with the certificate is to be presented in the 
lecord of the case along \tith the plaint and 
the ogginal is to be returned to the .Plaintiff, 
w'ho is required to produce th^ same at the trial 
of the case. .But with respect to documents 
oi\ wdiich the Plaintiff relies as evidence in 
support of his claim, whether such documents 
be in his possession or power or not f he is re- 
quired to enter such documents in a list to be 
added or annexed to thef plaint (1). The 
penalty for not observing these rules is that 
these documents shall not be received iti evi- 
dence on his behalf at the liearing of the suit 
without the lea,ve of the Court (2). The case 
of Cropal Chandra v. Vishnu Krishna (3), serves 
as a iud\pial exposition of this rule and it fur- 
ther *hoId9 that the plaint is not to bje rejected 
■on that ground. The object of the ride is to 
provide against false documents being set up 
after the institution of a suit. In those cases, 
therefore, where there is no doubt of the exist- 


(1) Or. VIT, r. 14. 0. P. C. 
<2) Or. VII. r. 18, 0. P, 0. 
(8) I. L. B 22 Bom. 9?1. 


ence of a document at the date of the suit, tht* 
(’ourt should admit the document in evidence 
even though the document was not producetl 
with the plaint or entered in the jist of docu- 
ments annexed to the plaint (4). It is to be 
observed, however, that in the mofussil courts 
the rule as to the productum of list of docu- 
ments relied upon* by the Plaintiff as eviaeue.e 
in support of his claim, is followed more in the 
breach than in the observanoe. 

Then the question arises whether documetils 
produced by any of the parties at any stage of 
the suit can bfe accejited as evidence in the 
case. By Or. .MU, r. J, C. P. it is pro- 
vided that all documents are to be prociu(!{*a 
at the first heading of the suit, save and ex- 
cept dociirneius produced for cross-examina- 
tion. 'riien the solution of the (piestion liinges 
upon the interpretation of the words “first 
hearing of the suit." In cases where issues ar.-^ 
framed, the summons on the Oefendant is for 
settlement of issues, and in other cases, sum- 
monses aj*e issued for the final disposal of the 
suit. ,ln the former (flass of suits the date 
fixed after tlie service of summons cannot he 
said to he the first heaying of the suit, while 
in tlie latter class of cases the date fixed after 
the service of summons is th^ first hearing clay. 
But that day cannot be said to be tjie day 
first hearing of the suit with respect to both 
the parties. The Def(3ndarit’s contentton# 
comes in after he files his written statement 
and I lie first hearing of the suif in contentious 
cases must be on the day fixed for hearing 
after the written statement is filed. In 
mofussil courts, in several districts, it is found 
that following the practice under the 
old Code, on the day me wTitten statement 
is filed a certain number of days are allowed in 
the order-sheet for the parties to produce their 
documenis. This ordor seems <]uite unneces- 
sary and not required by law'. The parties 
can produce their documents on the first hearr 
ing day, and this rule has been made as a safe- 
guard against fraud as also to give facility to 
the other side to know, the documents and to 
take up the procedure for inspecting tliem. 
But in the case of Tarak Mandal v Rai Chan- 
dra Mandal (5). it has been held that the first 
hearing day means the dav on which the trial 
commences. With due deference to the leiirn- 
ed Judge who tried the case, it seems that the 
interpretation given is not correct. The Born- 

(4) Devidat v, Pirjuda^ 8 Bom. 377. 

'6) 50 Ind. Cm. 290 (l911^ • 
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hay iiigh Court in tlic cas;i ot' Ranchhod v. 
The Srctrlarv of State for India (C) has held 
that this rule has been enacted to prevent 
traud by the late production of suspicious docu- 
ments. i'h(.‘ Calcutta lii^h Court ruled to 
the same eft'eci in the ciise of Tclewar Singh 
V. UluKjwan Das (7). It thus comes to pass 
that the first hearing day must be the day fixed 
lor hearing the suit after the Avidtteii state- 
ment is filed and in ca«es wliere issues are 
framed, afler the framing of the issues. IV) 
inlerj)ret it otherwise will he to go against 
tJie prdicy of the law, and the'documents which 
are classed as home made docijn»ents must be 
filed on or before that dale, unless llie Court, 
for good reason to be recorded in writing 
accepts the same at a later stage. This 
stringent rule, of course, does itot apply lo 
pid)lic documents, documents produced from 
])iil)lic custody and n'gistered documents, 
whose existence ^on the date of the suit is be- 
yond suspicion. 


4lotte of (Sosos. 

CALCUTTA_m6H COURT. 

Recent declelone not yet reported 

(The ImporteBt cases to be fttlly reported hereafter.) 

Civil, ''Ai’PRI.Mtb ,ri;msm(rriO!<. Before 
Mookkrjkh and C'hotzsub, JJ. IfKPUK- 

I3NCIJ UXUKR THR LWIAI, PRACTlTtONBRS 

Act .No. 19*25. IN THE INJATTKK 
BAidC BUIATiANANDA DAS- 
GlJl’TA, Pleader. The Ist June 1022. 

Legal Practitioners Act j sec. 14 — Pleader 
suspending practice and talking service as 
teacher in a National College. 

On January 30th 1922, the District Judge 
of Dacca was informed ^by an anonyjnous letter 
that Babu Biraalananda l)as-Oupta, a. pleader 
practising in tlic (V)urt of the said District 
Judge, had acrepled a salaried appointment in 
the Dacca National (’allege and had enrolled 
himself as a volunteer in the Dacca Congress 
Committe’s Office. The Judge thereupon re- 
(|ues1ed the Disiiict iMagistri'ite to enquire if 
fhe facts alleged against the Defendant were 
Irue. The Nfagistrate not only confirmed the 
information, but further informed ihe Judge 
tliat the iileader had been piesent at a meeting 
held in Dacca on the 3()th Jiumarv last in con- 

(6) T. L K. 22 Bom. 173. 

(7) 12 C. W. N. 312.^ 


Iravention of an order made by him under sec. 
144, Cr. ’P. C., and Jiad been arrested and tried 
for an offence under sec. J88, I. P. C., that 
he liad been Acquitted of the charge, but that 
in the course of the trial he liad smd to the 
trying ^Magistrate that lie bore .no 'allegiance 
to the British, and had no regard for the post 
held by the Slagistrate. The Judge, therefore, 
took proceedings against the pleailor under sec. 
Id, -Ij. V. Act on tlie following cliargcs : — 
(J)That i1 was reported that the said 
j)leader liad suspemh^d jiractice in July 1921 and 
e.ngagM liimself a&‘ a professor of Economics 
in the Dacca National t-ollege w'ilhout the per- 
mission of the High Court; 

i'l) that it w*as reported that the said pleader 
was jaesent in, and look part in. a meeting 
lield at l)aci.‘a in contravention of the order ol’ 
the District .Magistrate: and 

f3) that The said pleader when tried for an 
offence under the T. P. Code had stated lo the 
Court that lic'owed no allegiance to the British, 
etc. The copy of the (diarges was served on tliift 
pleader and notice was issued to him that the 
charges would be taken into consideration on 
^larch 7th. He neither appeared nor shewed 
cause on that day, but he wrote a letler m 
which, if he did not admit, lie did not deny 
the charges. He said tliat in tlie course of the 
trial, he did not say that he ow^ed no allegianci^ 
lo the Britisl), but‘'said that he ow^ed no allegi- 
ance to the British Courts. The Judge took 
evidence and founci the cliarges to be true ex- 
cept tkat the said pleadea* as a matter^of fact 
stated that he ow^ed no allegiance to the .British 
(V)urts, I hat he liad no faitli in British Justice 
and that he had no regard for tho post held 
by the Magistrate. On these findings, the 
Judge referred tlie matter to the High Court 
wilh the recommendation that the pleader be 
dismissed and dire^^ted that pending thejirders 
of the High (^iirt he be suspended^ from 
jiraciice. 

Their Tjordsbips accepted the recommenda- 
tion and dii’f'cted that the certificate granted to 
the pleader lie cancelled, but that, if in future 
his faith in British Justice returns and be ap- 
plies for a certificate, the matter should be con- 
sidered. 

The Senior (governments Pleader and the 
Junior Government Pleader appeared for the 
(Vown. 

No one appeared for.ilie Jpleader. 

S. C. C. lieferencc accepted. 
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The point of the writer, however, is that 
when a defamatory statement made bond 
fide on a privileged occasion is by ihe 
l^laintiff demonstrated to the Defendant to be 
false, th& Defendant should be ready forth- 
with to publish a retraction. If he does not 
do so, he should, be mulcted in damages even 
if he should succeed in making out that ho be- 
lieved the statement to be true wdien he ori- 
ginally made it. The suggested change in the 
law is not only reasonable, it will simplify the 
law and save Judges dispensing English Com- 
mon Law whether in America, England or 
India from resorting to the highly cinuiitous 
and often disingenuous reasoning vvhicl^ they 
have to employ to do what justice demands 
in such cases. This of course does not mean 
that a retraction of a libel willingly made will, 
if proved, be a complete defence, in every case. 
This, if allowed, will encourage libellous pub- 
lications in abuse, of the qualified privilege now 
allowed by the law. 

LONDON NOTES. 

(From our Corrrspondknt.) 

The following is the record of business in the 
Judicial Committee of the Privy Coun/.‘il during 
the past week : — 

On May 4th was heard Ual Hadha Krishna 
V. Bisheshar Sahay^ an appeal from Patna. 
The hearing was concluded arud judgment of 
ihe Board wus reserved. The main question 
for determination on this appeal related to the 
validity of an auction sale of the property in 
dispute. Messrs. DeGfuytficr, K. C., J. M, 
Parikh and Abdul Majid appeared for the Ap- 
pellant and Mr. B[ Dube for the Respondent. 

Subbaraya Filial v. Bafuh Kumara Venkafa 
Perumal, an appeal from Madras, was heard 
on May 4th and 5th and judgment was reserv- 
ed. This was a claim for possession of certain 
villages which liad been sold in execution of a 
decree obtained against the Plaintiff. The 
latter in his plaint' contended that the pur- 
chaser was his trustee inasmuch as the pur- 
chase money had been supplied by the Plain- 
tiff and he further claimed to be entitled to a 
reconveyance under an agreement. On the pre- 
sent appeal tlie construction of the agreement 
was in issue and also a question of limitation. 
Messrs. DcGruythcr ^ K. C, and Dube appear- 
ed for the Appellants. Mr. J. M. Parikh for 
the Respondents^ 


Damodar Narayan Choudhury v. Miller, 
an appeal from Patna, was heard on May 8tli 
and judgment was reserved. The suit was 
instituted by .the Appellants as Plaintiffs to 
recover possession of certain property on the 
ground that the Defendants who allege them- 
selves to be transferees of occupancy rights aiv 
merely trespassers. Messrs. DeGruythcr, K. 
C\, and Sen represented the Appellants and 
M€ssrs\<s Dunne, K. C. and Ky^ti, the Re- 
spondents. 

PiQm Sumran Prasad v. Mt. Shyam Kiimari, 
an appeal from Patna, was heard oh the 8th 
and 9th May. The hearing was concluded and 
judgment reserved. This appeal raised a ques- 
tion of the powers of a Hindu widow’ to deal 
with ihe estate of her husband of w’hicli she is 
in possession. Messrs. DeGruyther and Ken- 
ikorthy Brown represented the Appellants 
who are the reversionary heirs. Mr. Abdul 
Majid represented the widows and Messrs. 
Dunne, A. C. and H. N. Sen, others of the 
Respondents. 

Jai Barham v. ‘ Kedar Naih Marwari, an 
appeal from Patna, was heard on May 9th and 
llth. The hearing w’as concluded and judg- 
ment reserved. The present Appellants were 
the successful Appellants in an appeal report- 
ed in L. R. 41 1. A. 38, where an auction sale 
of certain landed pi’operty was set aside. The 
present proceedings were commenced by an 
appliotion under sec. 144 of the Civil Proce- 
dure (!ode fpr restitution of mesne profits. 
The Subordinate Judge passed a decree for re- 
stitution but that decree was reversed by the 
High Court. (Roe and Jw’ala Prasad, JJ.). 
Messrs^ Dunne, K, C. and Kenworthy Brown 
represented the Appellants and Messrs. De- 
Gruyther, K. C, and Htjam for the Respon- 
dents. 

11-5-22, 

The Board, having concluded their business 
oathe 25th instant, have risen for the XVhitsun 
Vacation and will not sit again until the 13th 
June. 

Oil May 12th the following pronouncemen'i 
with regard to the delivery of judgments w^s/ 
made by Lord Buckmastei;: — , ■ 

** For ' the future it will ■ riot be a matte; of 
course to read in full th^ reasons which sijpport 
the advice that the Board tenders, to His Majesjjy. 
In any case where any member of the Board A®- 
sires that the reasons should be read, they yiHj 
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of course, be read ; and if there should be reasons 
known to counsel why, in their opinion, it wtuld 
be desirable that the judgment should be read 
in full, .the Board will give the most favourable 
consideration to any application by counsel that 
that should be done. After the* Board has an- 
nounced what is tbs advice that they propose to 
offer, the printed reasons will be handed .out to 
the parties on each side, and to the piw«s. If, 
as occasionally but not frequently occurs, counsel 
desire to ask questions upon the Reasons, it will 
be open to them to 8o so at the mid-day adjourn- 
ment, or at any other convenient time. Their 
Lordships, in making this change of procedure, 
have betsn influenced by considering the time that 
is necessarily involved in the reading of judgments 
which, ase often and necesaarily long ; dhring the 
last term alone very nearly a week of judicial 
time was occupied in that procedure. Their 
Lordships think that it will tend to the more 
expeditious despatch of business, and improve the 
procedure of this Board, if the rule now adumbia- 
led be adopted.” 

It is understood that the above change of pro- 
cedure is not intended to cause any alteration in 
the practice wher(^by counsel attend to hear 
judgment delivered. 

It is understood that C’oiinsel* will he present 
as usual to liear judgment and copies of the 
printed Judgments will be handed to thjern to 
enable *theni to make apy submissions to tlu* 
Board that they may deem necessary whether 
in regard to costs or otherwise. 

31-5-22. G. D. M. 


Correspondence. 

To 

The Editor, ‘‘Calcutta Weekly^Notes.” 
Sir. 

A learned Pleader correspondent of yours, 
in discussing whether a decree-holder is en- 
titled to a notice under sub-r. (2) of r. (1) ot 
Or; 21, when a payment under an instalment 
decree is made into Court, concludes at pag(‘ 
Ixviii (68) of the present# volume, by saying 
that the practice of giving such notice may 
safely be dispensed with. But such a conclu- 
sion is hardly warranted by tiue interpretation 
of law and the process of reasoning he employs 
is hot, it is apprehended, altogether free from 
errors. ^ For els. (a) and (b) of sub-r. (1) of 
r. 1 of Or. 21, indicate the ordinary modes of 
payment under all kinds of decrees (^n instal- 
ment decree not being excepted), other than 
those coming under tlie special provision of 
cl. (c). The judgment-debtor may avail him- 
self of either of these modes and both are 
equally effective. He may make the payment 
into Court or out of Court to the decree-holder 


in order to secure a valid discharge of his 
judgment-debt, and one is the alternative of 
the other. But as prefaced by the. word 
“otherwise,” cl. (c) seems to exclude the 
former two clauses and must be taken to pro- 
vide for a mode of payment contemplated in 
neither of them. To be more clear, this last 
clause appears to have been intended to meet 
the case of a decree which contains a special 
direction compelling payment by an altogether 
new mode. In such a case no valid discharge 
can be obtained unless and until the special 
direction is stilctly complied with. Here pii\- 
inent neither •into (’ourt nor to the decree- 
holder will absolve the judgment-debtor from 
liability. 

Such being the easy and evident interpreta- 
tion of the provisions of sub-r. (1) of r. 1, it is 
for your readers to decicli* how the case of an 
instalment decree can be made to fall outside 
the scope of els. (a) and (6) and to come under 
the purview of cl. (cj. As regards modes of 
payment in the sense* just pointed out, there 
IS very little appreciable distinction between 
an instalment decree and one that is e.xecut- 
abln at once. An instalment decree is as much 
satisfied as an ordinary decree when payment 
is made into (’ourt or to the decree-holder out 
of (’oijrt. Such a decree does not direct thal 
payment should be made “otherwise,” in 
a mode different from those indieatefi in els. (a) 
and (6) so as to oust their apjilication^ It 
simply directs the grj^dual payment of decretal 
amount in order to avoid* hardship likely to 
arise from its immediate enforcement and is 
generally silent as to where and to whom the 
payment should, be made so tliat it may attract 
the application of cl. (e). Besides, it is as much 
the dutv of a Court to»execute its instalment 
decrees as those that are oxecultible at once. 
The qualifying clause coming after “ Court 
in cl. (a) seems to hjjve been employed to ex- 
clude any other Court whose diiiy it never 
would be to execute such decrees even when the 
instalments are over-due. Ordinarily therefore 
there is nothing in an instalment decree that 
can differentiate it from an ordinary one and 
thus justify the application of cl. (c). It is 
not, therefore, intelligible how' in such a case 
the practice of giving notice can legally be. dis- 
pensed with. Sub-r. (2) is new and appears 
to have been added hot ohly to stop the run- 
ning of interest payabj^ Jihder a decree but 
also to inform the dhcree-hblder, in due time, 
that the money depositAa''is 'Available for him, 
that he is at liberty To 'draw Jthe amount and 
^ * 1313 
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that be need not take any further legal steps 
for its realisation by way of execution. Now 
wlieje there is no service of notice after deposit 
aiid the decree-holder applies for execution, 
who will l)e responsible for costs incurred for 
such infrhctnous steps taken? It cannot 
j-easonably l)e maintained tliat the decree- 
iioldef- should always be on his Icwk-out to see 
lhat payments under his d(‘cfee have been duly 
made and regulate his conduct accordingly. 

As for the attempt of yoiu' c()n*est>on(lent to 
justify the abolition of the practice of giving 
notice on tlic sc*ore of liardship to indigent 
debtors, ii woidd be more advisable and pru- 
dent to avail thtnnselves of the provisions of 
cl. (6) and approach the decree-holder Svbo 
will, in most cases, be veiy glad to accept 
the money to avoid unnecessary expenses, 
legal and illegal, of drawing it out from the 
Court. And il would be (|uite illegal and in- 
equitous to disj)ense with tliis practice and thus 
to deprive file decfee-lioldei- of a precious legal 
liglit on this consideration alone, heedless of 
future complications and troubles likely to arise 
out of such invalid deposits. * 

[ remain, Sir, yours truly, 

l^lxXOD Ih^HARl (iHATTKR.TKi:, 

Pleader^ Xcmkhali. 


iAotce of (Eases 

CALCUTTA HIGH COURT. 

»• - 

Reoent cfeolelonB not yet reported 

(The Important cases to be fully reported hereafter.) 

CivjL Appkllatb Jurisdiction. Before 
JMookkrjkk and (’hotznbr. JJ. Refer- 
JJNCE UNDER TjEGAL PRACTITIONERS ACT 
No. T OF m± IN TRR MM^TER OF 
BABU APARXA CHARAN DE, Pleader. 
Tile 3st June ]9‘22. , 

]jegal Pmciiliouers .let, sec. 1J> — Pleader 
did not attend (kmrt owing io mental uneasi- 
ness for the arrest of two fellow practitioners — 
High Court did noj accept the reference by the 
District Judge, 

This was a reference by the Disti ict Judge 
of Phittagong under sec. 14 of the Letters 
Patent Act against pleader Babn Aparna 
(liaran De practising in Patiya Munsif's 
C'ourt. The said pleader did not attend Court 
on the 4th July 1921 when money euit No. 433 
of 1920 in the fourth Court of' the Munsif at 
Patiya which liad been heard in part on a pre- 


vious date was called on for hearing inspite of 
a j*equisition on the part of his client and with- 
out any explanation. Por this reason jialf-an- 
hour of the Court's time was wasted and the 
client had to conduct his own case, io the pr(3- 
judice of his interests, as he was unable to 
engage any other pleader. The explahation of 
the said pleader was that owing to mental un- 
easiness be v'las not in a mood to do any pro- 
fessionaf work and he did not attend Court on 
that day^ that he had asked the client to en- 
gage another pleader, that his fees had not 
been paid, and that the client was not pre- 
ju(lice(r owing to his absence. The Judge 
found that the mental uneasiness was due to 
the arrest of two fellow practitioners, viz., ]\Ir. 
J. ]\J. Seii-(iupta and Babu Mahim Chandra 
Das. The Judge held agreed with the 
Munsif who liad held an irujuiry lhat the pleader 
was guilty of gross neglect of duty, w'hich 
comes within the scope of professional miscon- 
duct as contemplated by the J^egal Practitioners 
Act. The Judge, however, did not think it 
necessary to suspend tlie pleader from prac- 
tice pending the High Court order, since tlic 
misconduct (!omplained of miglit from some, 
points of view not be coiisidereil serious as it 
fortunately did not have serious consequences, 
and as the ^lunsif liad stated in his report that 
Ihe pleader vvas a leader of the local Bar apd 
had been noted for the lionesty of his dealings 
witli liis clients. 

Their Lordships discharged the reference in 
the special circuinst^inces of the ease. 

The Senior Government Pleader and the 
Junior Govern meUi, Pleader appeared jfor the 
Crown. 

Babu Norendra Kumar Das who appeared 
for the Pleader was not called on to reply. 

8. C. (!. Reference discharged. 
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High Courts' Disciplinary Jurisdiction over 
Pleaders for conduct not charged as 
unprofessional. 

Wc haifo received by the last mail a full report 
o*f the proceedings before the Judicial Committee 
* upon tlie application by Shankar (Janesh DeMv 
for leave to appeal against an order oE the Court 
of the Judicial Commissioners of the Central 
Provinces and Berar suspending him from prac- 
tising as a pleader. The Petitioner, it appears, 
had delivered certain speeches strongly con- 
dqmning a certain tax, called the Mahar Baluta, 
and advocating its non-payment by the agricul- 
turists of Berar to whom, these speeches were 
addressed. This led to the institution of pro- 
ceedings under sec. 107 t)f the Criminal Pro- 
ceduiie Code against him in consecyience of 
which he was bound over to ifeej) the peace for a 
term. After this order was made by the Crimi- 
nal Court, the Court of the Judicial Com- 
missioner called upon him to show cause why 
he should 'not be struck off from thp Rolls and 
in the result the Court found that the conduct 
of the Petitioner for which -he was bound over 
by the Criminal Court comes within the pur- 
view of sec. 13, cl. (f) of the Legal Practitioners 
Act and passed order suspending him from prac- 
tising as a Pleader. 


Counsel for the Petitioners wanted to argue that 
the order under sec. 107 of the Criinlp^al Proce- 
dure (’ode itself was illegally made and was in 
the civeumstanegs an abuse of the process of the 
Court and that even if it be assumed toihave been 
correctly made the conduct with which he^ was 
charged did not involve any moral turpitude 
so as to attract the disciplinary jurisdiction, of 


the Court under sec. 13 of the Legal Practi- 
tioners Act. Thoir Lordships made it clear from 
the very outset that they could not review the 
order under sec. 107, Criminal Procedure Code 
as ijt wa.s a criminal order, and that as regards 
the order suspen|ling the Petitioner from prac- 
tice, once it was established that the conduct for 
which tlio Pleader was bound down was one 
which the Court was ontitle*d to consider in the 
exercise of its disciplinary jurisdiction, their 
Lordships would not go int^o the (jiiestion whe- 
ther the order striking the Pleader from the 
Rolls was one which should have been made in 
the circumstances, as that was a matter entirely 
in tk* discretion of th5 Court of the Judicial 
Commissioner. The oply • (piestion therefore 
which was argued before the Board was whether 
the Petitioners having incited agriculturists in 
his District not to pay an unpopular tax was a 
reasonable cause for taking disciplinary action 
against him under the Act. 

The ijuestion whether tiu! \^rds ‘‘ any other 
reasonable cause/’ in cl. (f) of sec. 13 of the Legal 
Practitioners Act is to be interpreted ejusdem 
jjenerh with th^ matters mentioned in els. (a) 
to (c) of the section was raised, but Counsel for 
Petitioner conceded thai these words could not 
bo contined absolutely to proEessiongl misconduct. 
But he contended that conduct which cannot 
be condemned as unprofessional must in order 
to attract the disciplinary jurisdiction of the 
Court involve some moral turpitude. He argued 
that making strong speeches against the pay- 
ment of a tax and even advocating its nonpay- 
ment does not show moral delinquency or defect 
of character. There some fencing between 
Counsel and some members of the Board on the 
question whether inciting people to acts which 
might lead to a disturbance of public tranquility 
did not necessarily involve moral delinquency, 
and a piquant interest was lent to this portion of 
the argument by the tact that Lord Carson was 
a member of the Board. But it appears to have 
been ultimately agreed that the Petitioner had 
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not been charged with anything which merited 
moral disapprobation. After this it was inevi- 
table that toe idea that the Pleader was an oificer 
of the Court and was under a special obligation 
as such to assist the administration of the law 
would be '‘put forward in support of the Court’s 
jurisdiction to take disciplinary action for con- 
duct not disclosing^a defect of^ character. 

Lord Sumnrr.— This maw is a ploader and an officer of 
the Court. He assists in the administration of the law. 
That being so he invites and incites a very large number 
of people not to assist in the administmtion of the law but 
lo defy it. Is that proper conduct for a man who is one of 
the officers of the Court? 

Counsel submitted that a member of the Jjegal 
Profession is as well entitled to say that a law 
is an unjust law ns anybody else and m 
say ‘ do not pay this or that tax ’ is not 
the law. 

Lord Bdckmastrr.— Tliat may bo a perfectly simple 
thing for a man to do who is under no obligation to the 
(vourt, but wlien a man is an officer of the Court he is 
in the administration of the jaw. 


erVily to 
defying 


And again : — 

Lord Bdckmastbr.- The point hoi’e is not whether this 
Board would have thoughtethat the offence was one which 
warranted suspension, they express no opinion whatever 
upon that because that is absolutely for the Court over there. 
The question is whether a man who is an officor of the 
Court and who goes beyond political agitation and adds to it 
a direct incitement to break the law has not been guilty pf 
some offence which is a reasonable cjause why his conduct 
should be considered. 

Mr. submit it is too much to say that a pro- 

fessional man sliould be disbarred because ho lias been con- 
victed of a criminal offence. It is only those offences which 
amount to defects of clmractei\ 

Lord Carson. - We are only saying it is a matter for the 
Court to consider. 

Mr. J)ube.^ Your Lordship is familiar with strong speeches 
on political and religious iiuestions. 

Lord Carson.— I have made many myself but that doe.s 
not show' that tli(3 Court has not a discretion if a man is 
brought before them. 

Mr. Kenworth?/ Brown in opposing the appli- 
cation on behalf df the Secretary of State for 
India in (Council relied on the Full Bench deci- 
sion in 29 Cal. 890 which laid down that by 
cl. (f) of sec. 13, the Court had jurisdiction to 
consider conduct not chargeable as professional 
misconduct. The Board apparently accepted 
that decision as correct. ^ 

Lord Bdckmastbb.— Directly that is not confined to pro- 
fessional misconduct, then it becomes a matter on each occa- 
sion for the Court to consider that. 

Mr. Dttbe. Not necessarily because if there is an act 
which does not involve any moral turpitude at all it does 
not come wdtliin that clause. I am asking your Lordships 
for special leave to consider the broad proposition that in 
the case of a legal practitioner if it docs not involve moral 
delinquency it cannot come under sec. ^3. I do not contend 
for the proposition that a Pleader of the Court can be sus- 
pended only on grounds of professional misconduct. 


Lord Somner -^You have been quite lucid. You say pro. 
fessional misconduct or a criminal offence involving mor;i[ 
turpitude. Then your proposition is, that being the foundii- 
tioii of the jurisdiction where is the moral turpitude here ? 

Mr. Yes. 

Lord Summbr.~You say there is no evidence of moml 
turpitude ? 

Mr. Dube.— Hone at all. The man is regarded by a vasr 
number of his fellow' countiymeii as holding the view 
which was right and proper, though the B.vecutive (Jovenu 
menfc may possibly take a defferent vi(;w, but 1 submit it 
does not certainly involve moral turpitude. 

The order of the Board which w^as passed at 
the conclusion of the arguments (on 23rd May 
1922) jlismissing the application for leave was 
delivered by Lord Buckmasier : — 

Lord BccKifASTBR. -Their Lordships have cai-ofully con- 
sidcrod the arguments that have been advanced in suppoi t 
of this Petition foi- leave to appeal and in expressing tlie 
opinion which they hold that in accordance with the practice 
of this Board the Petition ought not to bo gi-anted, they 
expressly desire to have it understoocl that that opinion 
carnoB w'ith it no manner either of approval or of reflection 
upon the Order tliat has been made against which leave to 
appeal is sought. That Order was entirely one for the dis- 
cretion of the Court tliat made it, and the only matter that 
it lias been necessary for them to consider is whether a primi 
facie case has been made out that establishes that there w.i.s» 
no foundation upon which the jurisdiction could properly 
repose It appears that the Petitioner was bound over by 
the Sub-divisional Magistrate at Basirii to keep the peace fill* 
a period of one year, and that Order was confirmed by the 
District Magistrate and by the High Court. The offence 
for which ho was so bound over was connected with an 
agitation that he was instituting against the Baluta tax aiul 
it appears that in that agitation he did not confine himself t(j 
protesting however vehemently against the tax or against 
its injustice, but that he urged an organised resistance lo the 
payment of the tax, and , attempted to establish a system 
which would have impeded and might have defeated its re- 
covery. Those circumstances led to the conviction to w'hich 
reference has been made and cjiused his conduct as a Ploadcj- 
to bo brought before the Coui-t in tlieir jurisdictio i under 
the Legal Practitioners Act of J879. Their Lordships are of 
opinion that the cirdumstances lo which they have referred 
werc sufficient to found jurisdiction under sec. 13, sub-sec. 
(f) of that Statute, and for these reasons they think tlnit 
no leave to apix‘al ought to be granted in this case, and they 
will humbly advjsc His Majesty accordingly. 

A fuller report of the judgment will be pub- 
lished in due course. 

DOES .POSSESSION FOLLOW TITLE? 

(By Mr. Khkttra Nath Singh, Monsif, 
Ranchi.) 

The recent Full Bench ruling of tjie Patna 
High Court as reported in 6 P. L. J[. 478 has 
broughlj into prominence the much complicated 
question of presumption arising in a suit for 
ejectment from PlaintiflE’s title and prior posses- 
sion. Much confusion of thought arises from 
the fact that not only is the distinction between 
presumptidn^ of fact and presumption of law not 
always kept in view, but the cardinal difEerence 
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between Art. 142 and Art. 144 of the Limitation 
Act is also overlooked. Again, there is no legal 
conception more open to a variety of meanings 
than the word “ possession,” MV. Rastoftnji has 
drawn attention to this at page .*^74 of his 
Limitation Act (llrd Ed,). By , possession, ac- 
cording to him, is meant possession of that 
character of which the property is capable. 
This is fully borne (Ait by their Lordships of the 
Privy Council in 2b C. VV. N! b66 ali page G70 
of the Report. Lord Shaw who delivered the 
judgnieat of their Lordships observes : — 

“Upon this subject of,, possession mPuch im- 
portance* attaches to the nature«of the property 
itself . . . Their Lordships sympathise with 
’ the difficulties which confronted the Courts 
below, as to the possession of the property under 
appeal and they agree with what is apparently 
th(i view of^ both Courts that such possesajon 
has to he interpreted according to the fairest 
view of what the property itself was capable of 
in the way of possession and what upon a broad 
view would be considered an adequate assertion 
*oE title by sufficient occupation.” 

The diflEcrence between presumption or fact 
and presumption of law hns been pointed out by 
the hlon’ble Sir Dawson-Miller, C. J.atp, 4b5 
of the above-mentioned Patna Full Bench ruling. 
His Lordship observed: — 

The case of Riwjeet Ram v. Goburdhun, 20 
W. R. 25 (P. C.) has sometjmes been taken to 
support the proposition that where there is no evi- 
dence of possession on either# side or where the 
evidence of each party is unworthy of crqjlit, pos- 
session*may be presumed to accompany title.” His 
Lordship then goes on to state In my opinion 
that decision lends no support to such a pro- 
position. It should bo observed that (in the 20 
AV. fi. ruling) the presumption iscayedinaid 
for the purpose of adding weight to evidence in 
itself credible but so shaken by adversary’s testi- 
mony as to create doubt or difficulty in arriving 
at the truth. Where there is no evidence or 
only such evidence as is found to be unworthy 
of credit the presumption in itself does not carry 
the weight of proof. The presumption is one 
of fact and merely gives rise to a probability 
and can 4ave no more weight than any other 
probability arising from the circumstances /)f the" 

' case. Unlike a presumption of law, it does not 
^join upon the Court the necessity of drawing 
auinference, either conclusive or rebuttable of 
*^istence of a fact,” 

^“^Hon’ble Mr. Justice Walsh has pointedly 
drawn sjttention to the distinction between the. 
two Articles of the Limitation 


Act in I. L. R. 41 All 669. His Lordship states 
that, while under Art. 142, the burden of proof 
lies on the Plaintiff to prove not only his title 
but possession within 12 years of •the suit, the 
burden under Art. 144 lies on his opponent 
in which case the Plaintiff need prove his title 
in the first insta;ice, leaving the Defendant to 
prove how the Plaintiff lost his own title. Such 
being the wide difference between these two 
Articles, it is clear that any observation made 
in a case arising out of one Article, Art. 142, 
must be limited to that Article. Thus ob- 
servations made*in 6 P. L. J. 478 F. B. as em- 
bodied in the head-note of that ruling (which 
is, by the way, not happily worded) cannot be 
made applicable to any case other than under 
Art. 14*2 to which it expressly refers. 

The rule of onus prohavdi in cases arising out 
of Art. 144 has been repeatedly laid down by 
their Lordships of the Privy Qouncil in a series 
of rulings of which I need mention three only — 
riz., (1) 4 W. N. .VJ7 V. 0. (2) 39 Mad. 617 : 
s. c. 20 (y. AV. N. 1311 and (3) 26 C. W. N. 666 
P. C., mentioned above.* It is worthy of note 
that the head-note of ^ C. AV, N. has been 
accurately framed and though their Lordships of 
the Privy Council did not expressly limit the 
ruling ato Art. 144, the head-note in so doing 
correctly represents the actual decision of their 
Lordships. 39 Mad. 617 has, however, been 
expressly limited to that Article as will fre-* 
sently appear. In the 2^ C. \y. N. ruling, full 
arguments of Counsel appearing on both sides 
clearly show that Art, 144 was applied. The 
following observations of their Lordships at 
pp, 631, ^32 of. 39 Madras, which have been 
quoted in more rulings than one will prove in- 
structive in this connection. 

“•Nothing is better settled than that the ow//,s- 
of estjihlishing title to property by reason of 
possession for a certain nequisite period lies upon 
the person asserting such possession. It is too 
late in the day to suggest the contrary of this 
proposition. IE it were not correct, it would 
be open to the possessor for a year or a day to 
say, ‘lam hero, be you title to the property 
ever so good, you cannot turn me out until you 
have demonstrated that the possession of myself 
and my predecessors was not long enough to 
fulfil all the legal conditions ’ Such a singular 
doctrine can be well illustrated by the case of 
India, in which the right of the Crown to vast 
tracts of territor 3 » including not only islands 
arising from the sea but great spaces of jungle 
lands, necessarily not under the .super vision of 
Government officers would SisiAppear, because 
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there would bo no evidence available to eshiblin^h 
the state of possession for 60 years past. It 
would be contrary to all legal principles thus 
to permit tlie S([uatter to put the owner of the 
fundamental right to a negative proof upon the 
point of possession.* * * • To such a situa- 

tion their Lordships think that Art. 144 applies. 
* * * In an ordinary suit for a declaration 

it cannot be doubted that the onus of establish- 
ing possession for the re(|uisite period would rest 
upon the Plain tiH’.’’ 

Following the above ruling, il> is ruled in 45 
Bom. 1020;— * 

'‘An owner of property does not lose his ^right 
to property merely because he Iwppens not to be 
in possession of it for 12 years. Under sec of 
the Limitation Act, his right is only extinguished 
at tlie determination of the period limited by 
the Act to him for instituting a suit for pos- 
session of propertj^ that p(*riod cannot be doler- 
mimd unless it has commenced to run and until 
tlie owner is aware that some one else is in pos- 
session and is holding adveri?ely to him.” It is 
superfluous to say that the above observations 
relate to cases falling under Art. 144. 

{To be continued,) 


LONDON NOIE8. 

I 

(From our Correspondent.) 

The following^ is the i*ecoj*d of business lian- 
sacled during the past week : — 

2*2nd May : Chhoieij Lai v. Collector of 
Moradabad, an appeal fron\ Allahabad, wliicli 
3’ais(nl a (juestion as to wliether a mortgage had 
or had not been® duly registered. Mesfirs, 
DcGriiytltcr, K. C, and Dube for Appellants, 
Messrs. Dunne, C. and Kcnworfny Bwini 
for l^espondcnts. diplgmient was reserved. 


^May ^^Lid and -idl'd : A/umii/ Das v. Abinash 
Ghundcr (Allahabad), which raised the ques- 
tion whether a lease granted by the iminagcT 
of a joint family was valid or not. Messrs. 
Deihuytlier^ K. C. and WaUach for Appellant, 
Sir George Lowndes^ K. C., and Adr. Ken- 
worthy Brown for Respondents. The Board 
dismissed the appeal witlioiit calling on the Re- 
spondents. 


the High Court suspending a pleader under 
sec. 13 of the Ijegal Practitioners Acf. The 
Boards coinpqsed of Lords Bockmaster, 
Atkinson, Sumner, Carson and Sir John 
EixiEij refused leave. Mr. Dube for Petitioner, 
Mr. Kenworthy Brown for Opposite ‘Party. 


May,i5th : J^udghicnt w*‘as given in the fol- 
lowing ‘appea'ls; — Dinbai v. Nusserwanji 
(Sind). Appeal dismissed. Damodar N. 
Ghaudhunj v. Miller (Patna). Appeal* allowed. 
liadhaLrishna v. liisheshar Sahay (Patna). 
Appeal dismiiLsed. . * • 


Fort Press Co, v. Mu}iicipal Corporation of 
Bombay was heard on the same day (May 
i5th). The question raised here was as to 
\vhether' the parties were cntitlt?d to come to 
an agreement after proceedings had been taken 
tor the compulsory acquisition of land by the 
^^unieipality' Messrs. G. J. Talbot, K. C., 
and A. F. Wootten, K. C. for the Appellant!?, 
Sir^ George Lowndes, K. C., Messrs. W. IJ. 
iJpjohn, K. C., and F. B. Raikes for the Re- 
spondents. At the conclusion of the argument 
IjORD Buckmaster delivered the judgment of 
the Board dismissing the appeal. 

31-5-22. 


Judgment was given by the Board in the fol- 
lowing Indian Appeals on May 31st : — 

Rath Sumran Prasad v. Shyatn Kumarj, (from 
Patna), the appeal was dismissed ; K Subbaratja 
Pillai V, Venkata Perianal, (from Madras), the 
appeal was allowed ; Medai D, T, Midaliar v. 
Sainar Texan, (froai Madras), the appeal was 
dismissed. 


The next sittings ccmmence on June 13th. 


May 23rd : In re Shanker Ganesh Dabir 
(Central Provinces); This was a petition' 
for special leaVe to Appeal from an order of 
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Jurors and pledge of secrecy. 

The grand jury in England are pledged to 
eecrecy as to what transpires between them 
before* they come to a verdict. Every mem!#er 
of such jury has to take an oath in the follow- 
ing terms:— “The King’s counsel, my 
fe*llows’, and my own 1 will obs*erve and keep 
’secret.” But the ordinary jurors, who arc 
empaneljed during trial, are not expreesy re- 
quired to swear that tjiey would maintain 
secrecy as to their own individual views, and 
those of their other colleagues. But it is a 
long established practice in the English Law 
Gourts that they should do so. In the recent 
Armstron(j case a juror departed from this 
tacit understanding and tjomraunicated to a 
press-man what view he hjjd taken of the case 
and also what transpired in the jury box. All 
the l€$fal journals in Englaijd consideted this 
to be very reprehensible. Tj®rd Hewart, in 
delivering judgment of the Court of Criminal 
Appeal in the Armstrong case stigmatized it 
as “ improper, deplorable and dangerous,” and 
added that “every juryman ought tb observe 
the obligation of secrecy which is confirmed in 
and imposed by the oath of the grand jurors.” 
Ordinary jurors who assist at the trials are 
known as petty jurors although their duties 
are of a more responsible character. The 
grand jurors are so called because they are 
more numerous. Their functions are sorne- 
what in* the nature of a preliminary enquiry 
in a' criminal case. Our legal contem]X)raries 
take the view that if such practice btecomes 
common in these days of sensational journa- 
lism, the legislature will have to intervene. 
But we have more faith in the moral obligation 
in such matters than in any ha«ty legislation 
to check an evil which is by no means 
common. 


The Criminal Procedure «Code Amendment 
Bill. 

The present Code of Criminal Procedure 
whicli was passed in 1898 came up for revision 
when Sir George Lowndes was Law Member 
to the Government of India. The draft Bill 
was referred to two different Select Coiniiiittces 
in succession and in the last of these Jjord 
Sinlla also served. Owing to the War and in 
view of the Montague-Chelraeford Reforms, 
the consideration of the Bill was put off till the 
new constitutional refornts came into opera- 
tion. Soon after the I’eformed legislature met 
at Delhi, the Bill was introduced into the 
Council of State and a inotion was adopted 
there for the reference of the Bill to a Joint 
Committee of the Council of State and of the 
Jjegislative Assembly, fl’hereupon the Home 
Member brought in a motion before the Legis- 
lative Assembly that the motion of the Council 
of Slate be given effect to by the Tjegislative 
Assembly. This inotion was opposed by the 
non-]\lalioine(lan Member for the .Raishahy 
and ( 'hit ta gong Division in Bengal, on the 
ground that the TiCgisiative Assembly should* 
not be called upon 4,o gjye its assent to a 
inotion of sucli importance before the mem- 
bers of the Assembly have had an opportunity 
foi* tlie perusal of an important measure of 
legislation of this kind. A lively debate fol- 
lowed, after which the Government passed the 
motion to a division, 'flie non-official Mem- 
bers, including Europeans, reco*gnifling the 
reasonableness of the oBjection, threw out 
the Government motion by a large majority. 
The result of this was that the motion that 
bad been adopted bv the Council of State for 
reference of the Bill to a Joint Select Com- 
mittee of both Houses fell to the ground in 
consequence. , 


I'he Bill was thereafter circulated amongst 
the Members of the Assembly during the Delhi 
Session of 1921 and the Bill was re-introduced 
in the Assembly during the Simla (September) 
Session of the Legislative Assembly and was 
referred to, a Joifft Committee of the Assembly 
and Council of State, by the Assembly. The 
Committee met at Simla this y^ar on 'the 5th 

• 129 



cxxx 


THE CALCUTTA WEEKLY NOTES. 


[VoL. XXVi. 


of June. It was anticipated by Government 
that the consideration of the 13ill would take 
at least tv\o months. But credit is due to all 
concerned in the Committee that they were 
able to conclude these deliberations including 
tile drawing up and the consideration of the 
report in * exactly three weeks’ time. The 
Hon’ble Dr. Sapru, the Law ]\Iember, pre- 
sided over the Cpmmittee, and the meetings 
w'ere attended regularly 'by Rir William 
Vincent, Sir Binod Mitter, The Hon’ble Mr. 
Moncrieff Smith, Bao Bahadur Sidmih- 
inaniam Iyer, ]Mr. J. Chaudhuri, The Hon'hle 
JSfawab Sir Zulfiqiier Ali Khan, and occasional- 
ly by The Hon ' hie Mr. Raza. Ali and Sir i\I. 
Dadabhai. It is a pity that some of the 
nominees of the Assembly could • not 
attend, partly owing to thek* being engaged 
in other Committees and partly owing to pri- 
vate engagements. . The Bill comprised more 
than 160 clauses. Had not the Secretary of 
the Legislative Assembly and his staff uti- 
lized the time when the Assembly was not in 
Session, in preparing a very useful precis of the 
volumes of opinion and criticism received on 
the Bill and also in redrafting the clauses to a 
great extent in pursuance thereof, and further 
had not a spirit of compromise prevailed in the 
Committee for settling all differences of opi- 
nion, the Committee could not possibly have 
rna.de such rapid progress. Of all the Com- 
mittees that met at Simla this summer none 
can^ claim greater expedition and thoroughness 
in the disposal’ of their work. The criticisms of 
the Calcutta B^ir Library and Vakils’ Library 
W'U’e found very helpful in the disposal of the 
Committee’s work. The Committee decided 
to leave alone the question of racial distinc- 
tion, as the report submitted by the Racial 
Committee is now^ re^tciving the consideration 
of the Secretary of State for India and his 
Council. We expect that the Bill, as it has 
been redrafted by the Joint Committee, will 
bo found to be a greal improvement on the 
present Code in so far as it has been amended 
by it. Wc wmuld have preferred, if the 
Legislature, instead of proceeding piece-meal, 
had undertaken the wmrk of consolidation. 
Even if this Bill is paSsed at the next winter 
session of the Legislative Assembly, the con- 
solidation will have to come before long. 

DOES POSSESSION FOLLOW TITLE? 
fBv Mr. Khettra N.atf Singh, Mfnsif, 
Ranchi.) , 

(Continued from p. cxxviii.) 

The qualities which make possession ad- 


verse are mentioned in 4 C. W. N. 597 cited 
above. Their Lordships at p. 600 observe 
“But the ix)ssession required must be ade- 
quate in continuity, in publicity and in ex- 
tent to show' that it is possession adverse to the 
competitor. The Appellant does not present 
a case of possession for the twelve years in dis- 
unite, cW'hich has all or any of these qualities. 
The best attested, cases of possession do not 
cover the whole j^eriod and apply to small por- 
tions of the ground.” As fjointed out in 15 C. 
fj. 1. '281 and 5 P. Ij. J. 278, “ no presump- 
tion of possession can be made in favour of 
the adverse i^jssessor and his i)ossessi(C>n must 
be rostixctcd to the land of which he lias actual 
possession.” 

But the same qualities which make up ad- . 
verse possession against the true ow'ner of the 
property need not be exercised hy the latter 
to destroy the character of the trespasser’s 
adverse ])osscssion. This principle is laiil 
down in the concluding portion of their Lord- 
ships’ decision in 26 C. W. N. 666. It is as 
follows : — 

“Standing a title in ‘A,’ the alleged ad-* 
\erse possession of ‘B’ must have all the 
qualities of adequacy, continuity, and exciu- 
siveness which shohld qualify such adverse 
possession. But the onus of establishing 
these things is upon the adverse possessor. 
Accordingly when the holder of title proves 
.... that lie too has been exorcising dining 
the currency of his title various acts of posses- 
sion, then the quality of these acts, even 
although they migM have failed to constitute 
adverse .pos.scssion as against another, n^iy be 
abundantly snfficie^nt to destroy that adequacy 
and interrupt that exclusiveness and continuity 
which is demanded from any person challeng- 
ing by possession the title which he holds.” 

On th^ question of continuity of adverse 
possession, possession connected as of right 
can be tacked but. possession of independent 
trespassers cannot be tacked. It appears that 
on the question of tacking possession of in- 
dependent trespassers, the same rule is appli- 
cable in. cases as well under Art. 142 as under 
Art. 144. See Mr. Rustomji’s Limitation 
f8rd Ed.), page 646. Different views have, 
how’ever, been held by Messrs. Mitra nnd 
Starling, in their well-knowm treatise on Limi- 
tation. 

The observations of their Lordships of the 
Privy Council just quoted above distinctlv show 
that they are limited to a case in which the 
title of the Plaintiff is either admitted (as in 
the case of 41 All. 669) or proved (as in the 
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L*ase of 45 Boin. lO’iO); but where the origin 
of the title is unknown or douhttul, aueh 
isolated acts of possession, which cannot go 
to make a title, considering of course tlie 
nature of possession of which the property is 
capable, are of no avail to the f laintitt'. Thus 
it is jailed in the same ruling of their Lord- 
ships (/.e., *26 C. W. K. 666 L. 0.) : — “ Where 
the original title is unknown arid both parties 
in a suit for ejectment give evidence of posses- 
sion, the C’ourt will* be justifiec^ in dcjpicting in 
favour of one party or the other by a compari- 
son of the evidence judged in the light of prob- 
abilities'” The same principle appears to b(‘ 
applicable in cases where*4)0th sides ofter evi- 
dence equally well-balanced butf their title is 
.unknown or doubtful. 

It is how settled law that the ordinary pre- 
sum})tion that possession follows title arises 
only in the cafie where evidence on both sides 
is equally stwng and wcdl-balanced and that ‘in 
such a case one, whose title is proved or ad- 
mitted, succeeds. 

•But where the evidence produced by both 
the Plaintift' and the Jlefendant as to posses- 
sion is unworthy of credit, the .Plaintiff 'si suit 
fails. Vbr this conclusion, the Hon’bk* Sir 
John Bucknill, J., at page ry25 of 6 P. L. J. 
478 F. B. gives the following cogent reasons : — 

” . . . .in such class of suits (/.c., under 
Art. ]42) it is not sufficient to enable the 
Plaintiff' to succeed for him merely to prove 
that at some date antecedent to a. period of 12 
\ears prior to the institution of the suit, he 
had acquired some proper tftlc to the land but 
that hq must also prove that he was in*fjosscs- 
sion within that period . where, how- 
(*ver, there is no evidence of any value on 
behalf of the Plaintiff as to his possession at 
anv time during the crucial period, the Plain- 
tiff’s case simply fails. Tt does not matter if 
the Defendant’s evidence is weak or indeed if 
he offers no evidence at a 11.^’ 

The next point presents itself Loes the 
Plaintiff’s suit fail in a case arising out of Art. 
M4, where both sides’ evidence of possession 
is unworthy of any evidence? The answer 
should be in the negative because the title 
lying in t|je Plaintiff, and the burden of proof 
as to -how. the Plaintiff lost his title being on 
the Defendant, the party on whom the burden 
lies, fails. See also 1 Pat. L. T. 59. 

Hence, the auesjjiion whether apart from the 
context and without considering the nature of 
possession of which the property is capable, 
the presumption of possession is to follow title 
^cannot be satisfactorily answ’ered, unless the 


allegations of the .Plaintiff' are first made to 
contorm to cither the one oj* the other of the 
two articles of the Jdniitation Act, Art. 14*2 and 
Art. IIP 

{CoHchuled.) 


]S A WPITTFA' AdREKMKNT FOR A 
LEASE COiMPL’hyORlLY 
]U^(ilISTBABl.iE? 

The (|uestion whether an agreement for a 
lease, if embodied in a document, requires re- 
gistration , deserves some consideration . 
Ordinarily it seems that it does not require 
registration, if *it does not affect a present 
demise. 

Sey. ;i of the Indian Registration Act lays 
down that a “ Itiiise ” includes an “agreement 
to lease.” The word used by the Legislature 
is “includes” and not ‘imeans.” So it is 
clear that the Legislature has not attemjded to 
give a defitiition of tiie h'rni “ lease.” It fol- 
lows then that not only a document hy whicli 
a [)ropertv is actually detnised, hut also a docu- 
ment hy which a jjerson gets a right to obtain 
a dociiinont, hy which property is demised, 
come *witliin the purviewv of the section. 
It lias been held in several cases that an agree- 
ment to lease is one by wdiich a property L 
actually dcunised. But it is to be noticed that 
this inejlning goes against the popuhu* idc‘a of 
the word agreement by vliich an actual demise 
is not contemplated. * 

Sec. 17, cl. id) of the Registration Act lays 
down lhat documents whkdi •arr^ leases of im- 
moveable jn'ojierty from year to year, or foi* 
any term exet'eding one year, or reserving a- 
yearly rate, must be registejcd. If tlie clause 
i)e read ahing wifli si*c. T of the Kegistration 
Act, the inference natufally follows that a 
written agri‘oment for such leases* mentioned 
in cl. h/i of sec. 17 arc also ofiiripidsorily regis- 
trable. 

That this was the inTention of the Legisla- 
ture can also be gathered from the exemption 
clause of sec. 17 of the Registration Act. A 
document ci'eating a right to obtain a document 
of the de.scription mentioned in paragraphs B 
and (’ does not require registration, as will 
appear fi’om paragiupli II. But cl. (h) doe< 
not affect the leases mentioned in .cl. id) and 
the exemption clause does not lay down any- 
thing about a document creating a right to ob- 
tain leases of the descriptions mentioned in 
cl. id\. The reasoi\w'hv the Legislature did not 
refer to such documents in the exemption chniso 
is possibly that according to sec.^3, read with 
cl. Uh of sec. 17 of the Regfetration Act, such 
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documents rctjuii-e registration irrespective of 
whetlier there is a present demise or not. 

The view of law 1 have pat forward above 
goes against the reasonings in the cases oF 
Hevianta Kumari Debt v. Midnapur Zemin- 
(lari Co., rTl C. ij. J. <i\ C.) and Paucha- 
nan Bam v. Chatidi Charan Misra, 87 C’al. 808. 

Jn this connection sec. 91 of the Indian Evi- 
dence Act ought t6 be referred to. Ree. 91 lays 
down that when the terms of a contract ha\e 
heen reduced to the form of a document no 
evidence shall he given in pi'oof thereof except 
the document iteelf. When there is an un- 
registered agreeiiKMit for a lease of the nature 
indicated in cl. (d) of seA*. 17 of the Registra- 
tion Act, that document is inadmissible in 
evidence under sec. 49 of the Registration Act 
and it follows that no other proof can be adduced 
of the terms of the agreement. 

It should be noted here that if such written 
agreements are compulsorily registrable it <loes 
not necessarily fojlow that agreements oi such 
leases cannot be entered into orally. Hec. 17 
of the Indian Registrafion Act does not lay 
down how the transactions mentioned therein 
are to be effected, but^it only lays down.wdiich 
documents are to be registered, and wdiich, not. 

Duirkndra Nath Ray, 
Pleader, KhuJna. 

‘ LONJOON NOTES. 

V (From Our Correspondent.) 

The Trinity .^jttingb of the Judicial (’oin- 
niittee commSneed on the 13th June. Tlie 
list of business contains one Australian ap- 
peal, 1-2 from Canada and one each from the 
eVown Colonies of Gold Cojist and Trinidad. 
Tn the Indian list thpre are 14 appeals, 3 from 
.Aladras, 2 each from Bombay, Patna, Punjab, 
and Bengal and one each from Allahabad, 
Oudh and Upper Burma. 

Two Boards have been constituted, the one 
presided over by Viscount Haldane, the other 
members being Lords P.armoor and Treve- 
THiN, the latter being the title adopted by the 
ex-Tjord Chief Justice. This Board are at 
present hearing the appeal from the Gold Coast. 

Lord Dunedin, T^ord Phillimorr, Sir 
John EDOE'and Mr. Ameer Ali comprise the 
other Boaid which is hearing Indian appeals. 
The first appeal to come before them was one 
Irom Madras, Palchur Sankareddi v. Palehut 
Hflhalaksinama. The sole >oint for deter- 
mination in this appeal is whether a Will is 
valid or ‘a forgery.^ .Sir William Failay, K. C. 


and Mr. B. Dube for the Api)ellants contend- 
ed .on the 13th and 15th June that the Will 
was. a forgery. Messrs. L, DeGruyther, K. C. 
and Narsimliam for the Respondents were not 
called upon and judgment is to be delivered on 
the 16th instant. 


The same ' Board are at present heaiang 
arguments ip* Data Ram> Jain v. Musaminat 
Basant Kunwar, an appeal from Allahabad, 
raising ' a question as to whether or not a 
promissory note was executed for considera- 
tion. The Indian (Courts have differed, in theii- 
lindinga. Messrs. L. DeGruyther, K. C. and 
Dube appealed for {he Appellants and Messrs. 
A. M. Dunne, K. C. and K. B. Raikes for the 
Respondents. 


Three piditions for special leave to appeal 
to* His Majesty in (’ouncil were lieard on 15th 
June 1922 by the Board presided over by 
Viscount Haldane. 


The ffrst was Macmillan cf* Co., Ltd. v. /v." 
aynV'J. Cooper (Bombay). This was a case 
raising an important question of copyright. 
The Petitioner Company had published in 
hook form extracts from North’s translation of 
Plutarch’s life of Alexander and the. main 
(piestion was whether this could be called an 
“original literary work” so as to entitle the 
Com|>any to restiiiin other authors from making 
the same extractSi- with additions. The trial 
Judge decided in favour of the Company but 
that decision wasr^reversed on appeal, anil leave 
to appeal to fiis Majesty in Council was re- 
fused by the Appeal Court on the ground that 
the value of the subject-matter was below 
Rs. 10,000 and the matter was not a fit one foi- 
further appeal. Sir John Simon, K. C. (with 
him Mr. Macmillan) urged the importance of 
the legal question at issue and prayed for 
special leave to appeal. Sir George Lowndes, 
K, C. and E. B. Raikes opposed the application, 
which was however granted. 


Special leave was refused in the .following 
cases ‘.—Sardar Hari Singh v. Sandani Ldchmi 
Dasi (Lahore) in which Sir J. Simon, K. C. 
and Mr. Dube appeared for Petitioner ; and 
Shakir AH v. King^Emperor in which K. Nara- 
stmham appeared for Petitioner and Kcn- 
worthy Brown for Opposite Party. 

. 15-6-22. G. D. M. 
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other department, the Government of India 
would come to its financial assistance. 
We have no grievance on that account. 
What we say is that the Government 
of India are not competent to pro- 
nounce, from their position of isolation at 
Delhi or seclusion at Simla, any opinion or 
advice on any question of administration con- 
nected with the Calcutta High Court. With 
regard to the paper-book controversy the High 
Court has gone a great way to meet the repre- 
sentations of the section of the profession in- 
terested in it and we are sure that it will do 
its best to meet the washes of the Bengal 
^oiincil that the department should not be a 
/Urden on the tax-payer or oppressive tQ the 
litigants. But quite apart fr^^m that the pre- 
sent system of the Government of India conti- 
nuing to be the administrative head of the Cal- 
cutta High Court is a constant source of in- 
convenience to the High Court, to the Govern- 
ment of India and still more to the Govern- 
ment of Bengal. For . instance if the High 
Court asks for the sanction of even a small 
staff in any connection, the Government of 
India not being in touch wdth the Couft, has 
to call for reports and^not unoften, consult the 
Bengal Government and after considerable cir- 
cumlocution and waste of time, grant the 
sanction when arrears have accumulated for 
months 6r years. It is only common sense 
that if the administration of the Calcutta High 
Court like that of the other High Courts was 
transferred to ^ the Bengal Government much 
time and inconvenience would be saved. Fur- 
ther, we are afraid that the present system is 
also interfering with the efficiency of the 
Bench. The Tjocal Governnient is in a better 
position to judge o£ the requirements of the 
High Courtoboth wdth regard to the personnel 
and the numerical strength of the Bench and 
of the ministerial staff connected therewith. 
All necessary informations connected with 
its administration are also readily avail- 
able to the local Government. Now that 
the Calcutta University has been transferred 
to the Government of Bengal, we see no 
reason why the administration of the High 
Court should not be transferred also to the 
local Government. Public opinion in Bengal 
as also the provincial legislature wall always 
guard against anv interference by the execu- 
tive with the judiciary and the Hon’ble Judges 
of the Calcutta High Court Jiave always been 
very keen in maintaining their independence. 
But what we suggest will in no way interfere 


with the administration of justice as it con- 
cei^ns only questions of ways and means. 

The material portion of H. E. the* Gover- 
nor's speech in this connection is as follows : — 

“The High Court is administered by the 
Government of India whilst the Government 
of Bengal has to find the money for its ex- 
penses— an 8;it>maIous position which T will not 
comment upon at flie moment beyond saying 
that solfcng as^it continues the Government of 
India are in a position to give me instructions 
regarding the provision of funds for the High 
Court and they did. in fact instruct me to re- 
store the vote.” 


LANDLOED’S CONSENT IN EXEC’U- 
TION SALES OF OCCIUPANCY 
HOLDINGS. 

[By Mr. Dwuendra Nath Vau, Munsif, 
Rampurhat.] 

The transferability of occupancy holdings is, 
inspite of a large volume of rulings around* it, 
a perpetual riddle. The question is fraught- 
with numerous side issues wdiich seem to defy 
a correct generalisation. We have seen how 
the anxiously considered decision in the Full 
Bench case oi Doyamoyi v. Ananda Mohan 
was held to be incorrect by the Special Bench 
in the case of ChandTa Binode v. Sheikh Ala 
Baksh, Even now, the question does hot 
altogether seem to be free from difficulty. The 
divergence of judicial opinion is a constant 
source of confusions 

The question whether a raiyat can success- 
fully object to a^^ale of his holding in execu- 
tion of a money decree, where the landlord is 
neither the decree-holder, nor hns he given his 
consent to the sale, came up before the Patna 
High Court in the case of Dewan Bam Chott- 
dhuTy V. ^Atul Munder (6 Pat. L. J. 202). The 
question was answered in the affirmative. It 
was held that the objection is a valid one and 
is not negatived by the decision in Chandra 
Binode Kundu v. Sheikh Ala Baksh (24 C. W. 
N. 818). Their Lordships Das and Adami, 
JJ., seem to have relied on the dictum in the 
Special Bench case that “the transfer of an 
occupancy holding cannot be made effective 
unless jthere be the consent of the landlord.” 
•(6 Pat. L. J., p. 207). But does this mean 
that an execution sale cannot be allowed to 
take place without the landlord’s consent? 
Let us analyse the point. 

The real innovation that has been made in 
the, Special Bench case is the placing of 
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voluntary and involuntary sales of occupancy 
holdings, on the same footing. “The life of 
law “ we have been told, “ is not logic, but ex- 
perience but one wonders whether the deci- 
sion in the aforesaid case is not a triumph of 
logic over the experience of about a quarter of 
a century. We are however pot at present 
concerned with the reasonableness of this 
ruling ; we must take it as the jTi^sent law and 
a binding authority. The' power of voluntary 
alienation of any property no floubt the 
measure of its liability to involuntary aliena- 
tion, but the test was perhaps for the first time 
applied in the Special B^pch case to «uch an 
anomalous property as an occupancy holding. 
The Bull Bench case of Doyamoyi v. Ananda 
Mohan had made a distinction between the 
two cases of transfer, on the strength of 
“modern authority.” It laid down that a 
transfer of a non-transferable occupancy hold- 
ing “ is operative againet a raiyat (a) where 
it is made voluntarily; (6) where it is made 
involuntarily and the raiyat, with knowledge,, 
.fails to set it aside.” (18 C. W. N. 971 at 
p. 991). It was in fact held that a raiyat was 
not bound by an involuntary sale held without 
his knowledge though he bound by a volun- 
tary sale. xXn occupancy holding was, in this 
respect, not treated like other properties of the 
raiyat, so far at least as he was concerned. 
The right of the raiyat to object to an involun- 
tary sale had formed the b4a8i8 of several tran- 
sactions and judicial decisions for about 25 
years and the Full Bench *(10018100 formulated 
it clearly. But with the gradual recjpgnition 
of the^raiyat’s powei* of volulrtary alienation of 
his holding, the illogicalness * of his right to 
object to an involuntary sale became manifes; 
and the Special Bench corrected the proposi- 
tion quoted above in the following wagr : “ The 
transfer of the whole nr a part is operative as 
against the raiyat, whethej it is made volun- 
tarily or involuntarily.” (24 C. W. N. p. 854). 
Tt has thus been made clear that a raiyat is as 
much bound by an involuntary sale us by a 
voluntary sale of his holding. An occupancy 
holdifig has now been placed on the same foot- 
ing as the raiyat *s other property, so far as 
the .raiyat is concerned. Their Lordships of 
the Special Bench observed : “When, volun- 
tary and involuntary transfers are thus placed ' 
in the same category, so far as the raiyat is 
concerned, no dtfficultv can arise under sec. 
60 of the Civil Procedure Code which makes 
saleable in execution all property over which 
he has disposing power.” (24 C. W. 


p. 854). It is difficult to see how the raiyat 
can object to an execution sale of his holding 
when voluntary and involuntary sales are 
placed on the same fooiiug. 

The question of landlord’s consent would not 
thus arise between a raiyat and a tffird person, 
none of whom has the right to question the sale 
on the ground of non-transferability. The 
right to take su8h an objection is a sjiecial 
privilege which the law allows to the landlord 
alone. The raiyat will be bound by the sale, 
no matter whether the landlord gives his con- 
sent to it or not. He cannot be allowed to be 
the landlord’s "proxy and no objection by a 
proxy is maintainable in law. The objector 
mus1»have a valid, independent right of objec- 
tion in himself. • llie raiyat has been held to 
have no such riglit. 

Neither can it be said* that the landlord's 
consent is a condition precedent to a transfer 
of an occupancy holding. A transfer is quite 
valid and legal so far as fhe parties to the 
transaction are (^onewrted . f)nly it does not 
become effective, as against the landlord so 
long as he clocks not give^ his consent to it. Tf 
the [irior consent of the landlord is not neces- 
sary in order to effect a volimtary sale, it should 
not, according to the Special Bench case, be 
necessaty in order to allow an involuntary sale. 
To hold otherwise would be to reiti^rate the 
distinction between voluntary and involuntary 
sales, which the whole object of the. Special* 
Bench case was to remove. 

It thus appears that the Patfia High Court 
ruling in Dewan Ham'a case is not in line with 
the Special Bencdi case of the (Calcutta Higli 
Court. i-Xfi Courts in Bengal are hound to fol- 
low the ruling of the (^ileutta High Court, 
where there are conflictirfg rulings of different 
High Courts, an objection by a rSiyat to the 
sale of his liolding in e.xe^uition of a money 
decree, must be a thir^g of the past, so far as 
Bengal is concerned. 

LONDON NOTES. 

(From Our Correspondent.) 

On June 16th, judgment was delivered by 
the Board dismissing the appeal from Madras 
in Pakhur Sankarareddi v. Palchur Mahalaks- 
maim. This appeal w^as briefly referred to 
in the Notes last week. 

The case of Rani Jam v. Mt. Basant 
Kunwar was heard by a Board composed of 
Lords Dunedin and Phillimore, . Sir J. 
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Kodii and Mk. Ameer Ali on June 15, 16 and 
]9. Tie suit had been instituted by the 
Appellants as l^laintiffs to recover from the 
Respondent Rs. 1,000 alleged to be due on a 
promissory note. The Respondent denied the 
debt and clenied the validity of the document 
sued on. Messrs, DeGruythcr, K. C. and 
Dtibe appeared fof the Appellants and Messrs. 
Ihunie, K. C. and B. ftaikes for the Re- 
spondents. Judgment was reserved. 


On June 10, judgment was delivered in the 
appeal from Patna, Jai Barhdin v. Kedaritath 
Marwari. The appeal and cross-appeal were 
(lismis.sed and the order of the High fourt 
slightly varied. 


The same Board commenced the hearing of 
the Bombay appeal, Khaiubai v. Md. IBiji 
Abu. The question at issue in this case was 
as to the Law which should govern a Halai 
.Afemon who has bqen found by the indi.ui 
Oourts to he domiciled in .Porbandar.* It is 
admitted that the HaJai Mernons are Mahom- 
medans but the Respondents contend that i»i 
matters of succession they are governed by 
Hindu Tiaw. The case was opened 6n June 
19 and 29 by Mr. DcGruythcr, K. C. for the 
Appellant (with him Mr. C. J. Farwell) and is 
‘ still part-heard. Messrs. Upjohn, K. C., F. 
B. Raihes and^Paiat a]3peared for tiio Respetj- 
dents. 


Owung to the inability of ‘certain members 
of the Board to sitfduring the ensuing week 
the furtheit hearing of the appeal has been 
postponed until Jply 3rd. 


On June 20th, before a Board composed of 
Viscount Hald.anb, Viscount Cave, Lonii 
l^miooR and Lord Trbventhin the hearing 
was commenced of an appeal from Bengal, 
F. D. Sassoon d: Co.*y. Hamdutt Ramkmen 
Das^ which raises a question of irregularity 
under sec. 9 of the Arbitration Act. Sir J^. 
Simon j K. C. and Mr. Hyam for the Appel- 
Wnts and Messrs. A. M. Dunne ^ K. C. and J. 
K. Roy for the Respondents. The case re 
mains part-heard. ^ 

*21-6-22. G. D. M. 


c 4KotC6 of ®A 6£0 
CALCUTTA^GH COURT, 

Reoest deolBloDB not yet reported ^ 

(The Important oases to be fully reported hereafter.) 

Civil Aitullatk Jlrisdiction. Before 
Mookehjee and Chotznbr, JJ* S. A. 
A’o. J7‘2? OK 3920. DHEEEENDRA 
KETSHi^A MUKHOPADHYA, .Defend- 
ant, , Appejlant v. .MAHENDEA NATH 
MUKh]RJl and others, Plaintiffs, Respon- 
dents. The 16th June 1922. 

The i^uhlic ])eni(\nds Recovery AcA {III of 
191S, B. C.h-Hetrospective effect — Secs. Jd 
and A7. 

The Plaintiff-Respondent brouglU a suit for 
declaration of title and recovery of possession of 
llie suit lands after declaration that a (pertain 
certificated sale was ultra vires.* The Plain- 
tiff's case was that no road-cess was due from 
Jiirn, no notice was served and that for some 
supposed arreai's his lands were put up to sale 
on 2()th September 1907 and were purchased* 
hy tile iMerulant. The Defendant , got his 
name registered and .obtained possession before 
1910. The Defendant- Respondent urged that 
the suit was barred by limitation and under 
se(?s. 36 and 37 of the l^ihlic Demands Recovery 
Act (in of 1913) as under the new Act the 
suit must be brought within one year from 
the date of delivery of jiossession. Both the 
C'ourts heloW' fomu\ and held that the suit was 
not barred by limitation and that there we»e 
no arrete due frfjm the Plaintiff and that the 
certificate was uiUra vires : 

Held — That when the suit would not have 
been hari'ed by limitation under the old Act 
hut only under the new Act, the new Act would 
have no ‘retrospective effect and the suit was 
not barred hy limitation, 20 C. W. N. 890; 
17 C. W. N. 829 ; [1905) A. C. 369, referred to. 

That no arreai’s being due from the Plaintiff 
and as such the certificate being not duly filSl, 
secs. 36 and 37 of the Public Demands Re- 
covery Act were no bar to the suit. 

Babu Monniatha Nath Ray for the Appel- 
lant. ‘ 

Babu Satis Chandra Chowdhury for the Re- 
spondents. 

S. C. C, Appeal dismissed with costs. 
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Law Courts and protection of citizens against 
official high'handedness. 

The English Law Courts stand liigh in the 
esteem of the people because tliey are so many 
hnlwarks against the encroachment of the 
personal liberty of the .subject by officials. 
The recent decision of the House of Ixirda in 
Percy v. Glasgow Corpeftation {*26111 ifay) 
would, illustrate this. The A|)pellant,in this 
case, a working man, wsfi .travelling in a 
cor)ioration tram car and tendered a penny in 
payment of his fare. The conductor refused 
to accept it because it was slightly battei'ed 
and upon the Appellant refusing t(» produce 
another, the conductor called in an inspector, 
who repeated the demand but Percy persisted' 
in his refusal. Thereupon the conductor and 
inspector gave the Appellant into custody on 
the charge of refusing to pay his fare, although 
the Appellant had given his name and address. 
The constable took the Appellant through the 
.street to a police station and charged him 
thefe with the non-payment of fare and the 
tramway inspector further charged him with 
tendering a defaced coin. The officer in 
charge of the pq|ice station was not for making 
any mountain out of a mole-hill as the police 
often do in India and lei the .\ppellant go. 
The Appellant then brought an action for 
false imprisonment (wrongful detention) 


against the corporation, whose servants had 
given him into custody. The bye-laws of the 
corjinration provided that a person who re- 
fused to pay his fare and whose name and 
residence was unknown to the officer or servant 
of the coiporation may* be arrested. The 
Court of first instance declined to allow the 
case to go to trial as in its view the corpora- 
tion was not responsible for the officer’s or 
servant's wrongful .iiction. Thereupon the 
case was taken on ap|real to the House of 
I jords. * 


Tjord Haldane in delivering judgment on 
behalf • ol his colleague's (Ijords Finley, 
Dunedin, Cave and Wrenbury) declared in 
favour of the Appellant and held that if the 
conductor and inspector were acting withirrthe» 
scope of v^hat they v^’^ere enydoyed to do, their 
employers were liable. He (footed with ap- 
proval the following passage from the classical 
work of Sloni on Agency regarding the liability 
of the principal for wrongs committed by 
agents ^ 

Th«» priDcipal ia liable to third persoim in a civil suit for 
the frauds, deceits, concealineiits, misrepreSentationB, torts, 
neglii^ences, and other malfeasHncas or misfeasanoes, and 
omissions of duty of hiw aj^ent in the rourne of his mpfop- 
mrnt. nUhough the ip’inoipab did not tuthorise, or juatify, 
or purticipate in, or indeed know of Mich misconduct, or 
even he I’orliade I ho acts, or disapproved of them. 

Our eontem|)orary of the English Law 
Journal says that this does not create any new 
law and cites Finlay v. South Metropolitan 
Tramway Co., (4K t! P. 329) and Moore y. 
Metropolitan Uy. Co., (]j. U. 8 Q. B. 36) as 
laying down tlic law* in somewhat similar 
lines. But our legal contemporary congra- 
tulates the Appellant for carrying his case to 
tlie Rouse of Lords as it is very necessary that' 
the officials should be reminded’, now and again, 
that private citizens have rights as well as 
duties, and that public bodies vho employ inch 
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of&cials should be kept alive also to their re- 
sponsibility. The Law Courts in India would 
also be equally held in high regard if they 
would show the same concern to protect the 
rights and liberties of the subject, no matter 
how poor/)r humble he may be, against oflicial 
high-handedness. Some members of the 
Bench believe that interference with executive 
high-handedness *will make, the empire go to 
pieces. But our apprehensions are quite the 
other way. 


PRODUCTION OP DOCUMENTS 
IN COURT.^ 

(Bv Mr. Khettra Nath Singh, Munsie. 

Ranchi.) • 

The following observations have reference 
to an article on the above-mentioned subject 
which appeared at page cxviii (118 notes) of 
the current volume of the Calcutta Weekly 
Notes. 

The first enactmer^t on the production of 
documentary evidence in Court was contained' 
in sec. 128 of Act VIII of 1859. The first part 
of this section is reprbduccd in sec. 188*of Act 
XIV of 1882 (old C. p, C.) with the following 
main addition and alteration, viz,, (1) “the 
first hearing in the suit ” has been changed 
into “the first hearing of the suit;“*(2) the 
words “all documents which the Court at any 
time before such hearing has ordered to be 
produced** were added for the first time in 
sec. 138 of the 1882 Code. 

As pointed 6ut by Blackburn, J., in Dockft 
V. Cameron, 11 H. L. C. 443 (480), “where 
Tin Act of Parliament has received a judicial 
construction, putting a certain meaning on its 
words and the legislature in a subsequent Act 
in pari materia uses tne same words, there is a 
presumption that the Legislature used those 
words intending t6 express the meaning which 
it knew had been pu^ upon, the same words 
before, and unless there is something to rebut 
that presumption, the Act should be construed, 
even if they were such that they might 
originally have been construed otherwise (see 
26 C. W. N. at p. 7Q7). The above being a 
well-known canon of interpretation of statutes, 
it appears that the change from “ in the suit ** 
into “of the suit** (though verbal) had been 
made by the Legislature to bring the law into 
harmony with the interpretation put upon the 
section by Ainslie, J., in Gour Huree v. Pran 
Huree, 21 W. R. 42. Adcording to that 
learned Judge, the words “ first hearing in the 


suit ** are defined by sec. 139 of Act VIII, 
1859 and do not mean the “ first hearing on the 
issue.** The head-note of that ruling which 
represents the actual decision of his Lordship 
runs thus A party is bound under Act 
VIII of 1859, sec. 128 to be prepared at all 
points with his documentary evidence, and as 
soon as the Court has framed the’ issues w'hich 
it thinks prefer to lay down, at once to tender 
(if called upon) "the documentary evidence 
bearing* thereon.” Now, did the Legislature 
in Act V of 1908’ (new Code) make any change 
in th(^ procedure under Or. XIII, rr. l,‘2? The 
only material change in the latter is that the 
words “ shallr produce '* have been substituted 
fur the words “ shall bring with them and have 
in readiness at the first hearing of the suit to 
be produced wdien called for by the Court” 
which occurred in sec. 128 of the 1859 Code' 
and in sec. 138 of the 1882 Code. By this 
efiange, the parties, now-a-days, shall have to 
produce all documentary evidence in their 
possession and power at the first hearing of the 
suit, and not merely to bring with them and 
to produce only when called for by the Court, 
as required by the provisions of the 6ld C6de. 
This mandatory rufe api^ars to have been 
overlcKiked by the Subordinate Courts of this 
Province, as it appears from the following 
General Letter addressed by the Registrar of 
the High Court of Judicature at Patna to all 
District Judges:—-,. . . . “ I am directed to 
say that notwithstanding the instructions con- 
tained in the Courts’ General Letter No. 15, 
dated ^8th December 1919, the Judgef; have 
remarked with ^^egret that the provisions of 
Or. XIII, rr. f and 2 of the C. P. C. are not 
etrictly observed in many Subordinate Courts. 
As these prpvisions are mandatory, T am to 
request tjbat you will be so good as to take such, 
measures' as may be necessary to ensure that 
the instructions contained in the Courts’ 
General Letter above referred to are strictly 
observed in future.” Thus, except the manda- 
tory words mentioned above, there has not been 
any change in the new provision and the inter- 
pretation of the words “first hearing*’ made 
bv Ainslie, J., appears to be still good law 
under the new Code. 

r (To be continued,) 
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(Eorre6)>onbence. 

DEAFTING OP LAWS. 

To 

The Editor, “ Calcutta Weekly Notes.” 

Dear Sir, . • 

In thb year 1920 the Indian Legislative 
(Jouncil amended certain profisions of the 
Ijiniitation Act, 1908, the aniendmei^t in sub- 
stance being understood by eVerybo^y (includ- 
ing the Hon’ble Member in charge of the Bill) 
to reduce from six months to 90 days the 
periods ^of limitation pregcribed by AHs. 170, 
177 and 179 of the Indian Limitation ‘Act, 
.1908. It has now been judicially decided last 
week by a learned Judge (Harrison, d.) of the 
Dahore High C’ouri, on a true interpretation 
of the Amending Act of 1920, that the period 
of limitation under Art. 177 (for an application 
to implead the legal representatives of a de- 
ceased Defendant or Ilespondent) is still six 
nmnths and has not been reduced to 90 days.* 
, This decision is of a very far-reaching effect, 
and upsets a view of the law that hast been 
universally maintained, not only by the Legis- 
lative Department of the trovernrnent of India, 
l)ut by the profession in general and by the 
leading text-waiters. 

This is one more instance where the Jjegis- 
lature by their bad an^ unskilful drafting of 
an Amending Act have failed to carry out their 
real intention. It wa® only recentlv that Mr. 
dustice Marten of the Bbmbay High Court, 
while disposing of a testamentarv suitibetween 
(‘xeciilors (Nawazbai v. Ditlhipi), commented 
upon the great inconvenience which is caused 
to legal practitioners (in which phrase he in- 
cluded himself), if important and useful altera- 
tions in the law are effected in a slipshod 
manner. His Lordship had had Occasion to 
comment upon the inconvenience thus caused 
in one or two other cases. In one of them all 
the leading text-books of that period had 
actually overlooked the amendments which 
had been made by the Legislature. In an- 
other' the amendment escaped the vigilance of 
a leading text-book writer on the subjects 

It. is very unfortunate that the Legislature 
cannot say quite clearly what it intend* One 
or two lines, would put the matter beyond any 
question or argument. 

Yours truly, 

Lawrence Eoad, K. J. Rustomji, 

Lahore, Barrister-at-Law, 


plates of (SastB. 

CALCOTTAJIGH COURT. 

Raeent deolalons not yet reported 
(The Important omm to be fully reported hereefter.) 

Civiii Appellate Jurisdiction. Before 
Mookerjee .and Chotzner, JJ. S, A. 
No. 1449 OF 1920. GANES KAM, Plain- 
tiff-Appellant p. (tANPAT BAI and an- 
other, Defendants-Eespondents. The 
14th June 1922. 

. Suit for fipefific performance of contract to 
Sell — Variation between pleadituf and proof nol 
alloiird. 

The appeal arose out of a suit for sj;>ecilic 
performance of a (loiitract^to sell a house alleg- 
ed to liave been entered into by an agent of 
Defendant No. 1, (lanpat Hai, with the JHain- 
tifl‘, Gaiies Earn. The hoiise, it was alleged, 
was subsequently sold, to J.)efendants Nos. 2 
and W. Th(' DefenJant No. 1 repudiated the 
allegation, while the Defendants Nos. 2 and 8 
claimed protection as bond fide purchasers for 
value without notLe. In the trial Court, the 
Plaintiff prodiu^ed a document which was 
marked Ex. 1 and purported to embody the 
agreement w hich the IMaintiff sought to speci- 
ffcally enforce. The trial Court held tlfat the said 
docnirnent w^as not in existence at the date of^ 
the suit and that it had been Tnanufactured in* 
the course of the trial tind disiiussed the Plain- 
tiff’s suit. On appeal the District Judge 
affirmed the decree of the trial Court holding 
that the agent of the Defendant No. 1 had no 
authority to coniplete tlie contract and he did 
not do so. The Plaintiftappealed to the High 
Court. • 

Habm Dwarka Nath Chakravarti and Kali- 
kinkar (liakravarti for the Appellant invited 
the. Judges to*exaiifine the coiTespondence 
between the parties which preceded the execu- 
tion of the document and to hold that they dis- 
close a completed contract betw^een the parties. 

Babtis Ram Chandra Majumdar and Makes 
Chandra Banerjee for* Respondent No. 1 — 
and Babu Mrity unjay Chattopadhyay for 
Respondents Nos. 2 and 3 objecteci on the 
ground that such a course would be to allow 
the Plaintiff to cliange his case and the result 
would be a variation betw’^een pleading and 
proof. • 

Held — IMie Plaintiff should not in any case, 
specially in a case for specific performance of 
contract, be allowed to de^arjt from the case 
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made in the plaint in Handkins v, Malthy 
(18(57) L. R. 3 Ch. 188 and Mu7idy v. JolUffee 
(1839) 5 My, and Cr. 167, referred to. 

S. C. C. ^ ylppeal dismissed with costs. 


Civil Appkllatk JraisnicnoN. Before 
Mookkrjee and Chotzner, JJ. S. A. 
No. 1883 OP 1920. SABITRI JIKSHT- 
ANl, Appellant v. (‘HINTAMANl alias 
JUNJIO DESHIANI, He,spondent. The 
19th July 1922. 

Hindu Law, Dcshis of Maldah, triHfhrr 
(joverned by — Partition between widotes of 
joint brothers. 

The Plaintiff- Respondent brought . a suit 
lor partition of immoveable propei-ty inherited 
by her from her iiusband (lyan Deshi against 
the widow and minor sonc of Dhuba, brother of 
(lyan Deshi alleging that the parties were 
governed by the Dayabhag Scdiool of Hindu 
law and as eueh slie was imtitled to 8*annas 
share of the joint profperty. The Defendant’s 
eontention was that the parties were not 
Hindus governed by the either School of the 
Hindu la^w but their inheritance was g*overned 
by special custom l)y wliich females do not iii- 
c heieit but the properties pass by survivorship 
to the male members and that even if the 
partition were, {lllowed the interest of the 
minoi' Defendants’ reversioners should be safe- 
guarded. The first Court found the title with 
the Plaintiff but held that it ^yas a fit case that 
the partition should be disallowed to safe-guard 
the interest of the ^ minor Defendants’ rever- 
sioners. On appeal partition was allowed. 

Held — (1) Tliat there being nothing to the 
contrary the parties must be held to own 
Hindu religion and as such to be governed by 
the Hindu law, (2) that the Defendant had 
failed to prove the special custom and the 
])arties being residents of District Maldah where 
the Bengal School of law prevails the Courts 
below were right in' -holdimcr that the parties 
were governed by the Bengal School of Hindu 
law and that the Plaintiff was entitled to get 
partition of the property. 

Habn Bijoy Kmnar Bhattxicharji for the Ap- 
f)ellant. 

Bobu Nisith Nath Ghatdic for the Respon- 
dent. 

S. C. C. * appeal dismissed with cosf,s. 


viL Appellate Jurisdiction. Before 
Mookbrjbe and Chotzner, JJ. R. A. 
No. 61 OP 1921. RAM KAMAIj SHAHA 
BANIK, Plaintiff-Appellant v. SifAMA 
SUNDER SHAHA BANIK and others, 
Defendant-Respondents. The 12th April 
1922. 

Limitation In suit for co7istruction of Will 
Whether Art. 120 applicable — Sec. 42 of the 
Specific tielief Act — Interpretation of. 

The father of the Ap])ellant-Respondents 
(lied aft^r having executed a Will. By the said 
Will after making cefftain provisions by way of 
his maintenance he devised his estate to his 
grandsons (son’s sons), to be taken by them in 
(lertain shares. The Defendant-Respondents 
Syama Sunder and two others were appointed 
executors who shortly after the death of the 
testator took probate of the Will about the 
year 1899. The other two executors died and 
Defendant Syama Sunder, the surviving exe- 
'cutor was in possession as such. In 1919 the 
Plaintiff instituted a suit for the construction' 
of the Will. Hifi case was that as all the 
grandsons were not ,born during the life-tihuj 
of tile testator, there was partial intestacy. 
The executor while admitting that the estate 
was not yet fully administered pleaded limita- 
tion and that the suit was barred under sec. 42 
of the Specific Relief Act. The Subordinate 
Judge held that hoc. 42 of the Specific Relief 
Act was a bar as the Plaintiff being able to 
claim partition had'^not done so. On the ques- 
tion of ‘iimitationjie held that Art. 120 was ap- 
pli(!able and thfJ. time ran from the date when 
probate Avas obtained. He accordingly dis- 
missed the suit. The Plaintiff appealed to 
the High Court : 

HeW, ‘firstly, that Art. 120 was applicable 
but that time ran from day to day till the ad- 
ministration was Complete. The suit was not 
therefore barred by limitation. Secondly, that 
sec. 42 of the Specific Relief Act did not re- 
ouire a Plaintiff to seek all the reliefs he is en- 
titled to. 

Babus Rupendra Coomar Milter, Namdwip 
Chandra Shaha and Romaprosad Mukherjee 
for tile Appellant. 

Hr. Sarat Chandra Bysack ^ Kanai Lai 
Shaha and Promotha Nath Banerjee for the 
Respondents. • 

S. C. C. 'Appeal allowed: 

Case remanded. 
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KEroRTS (Am Indax.l 


The late Sir George Knox. 

We note with legret the death of Sir Georgj? 
Knox, the distinguished Judge of the Allahabad 
Jligli Court. His record was absolutely unique 
in the annals of public service in India. He 
w^is the senior-most member of the Indian 
Civil Service and actually sat as a Judge of J;he 
HigB Court for over thirty jeare. He entered 
the Indian Civil Service in the year 1864 and 
retired in January 1921 after haying put in 56 
years of service. He was appointed a Judge 
of the High Court in 1890 when Sir John Edge 
was the Chief Justice and during his term of 
office extending over thiee decades, he officiat- 
ed as Chief Justice on many occasions. 
Besides being a sound lawyer, he had the le- 
piitation of having a fair knowledge of Safiskrit. 
His intimate knowledge of customs of 
this country proved of incalculable advantage 
in the discharge of his duties. On more than 
one occasion Sir George was the Vice-Chancellor 
of the Allahabad University and in recegnition 
of his services as such the University conferred 
on him the degree of Doctor of Law. After 
retiring from the Bench he still remained in 
India and passed the remainder of hie life at 
Nainital. 


the Law Membership of the Government of 
India! 

It has been announced in a Simla cummuni- 
oue that the Hon’ble Mr. Tej Bahadur Sapru 
will ehortly retire from the office of the Law 
Member to Govermnent of India. A good deal 
of speculation is rife as to his likely successor. 
It is pot our practice to discuss hearsay 
.statements.^ ^ Measures not men’* ie a. 


motto that we have tacitly, followed in our 
journalistic career. • We are not interested ;iii 
any particular person who may be appointed 
to this office but in the principle on which such 
appointments should be made. , >3omination to 
this office is to this day made on the rather 
obsolete principle. that the Vicefoy, very likely 
assisted by the Members of his Executive 
C^ouncjl, has an unfettered discretion in the 
selection of a colleague of his Cabinet Council. 
But this anomaly must go. The time is fast 
approaching when the Legislative Assembly 
will insist that the Members of the Executive 
Council, who may be selected by H. E. the 
Viceroy, must command the oonfidence of the 
j jegislatiire or, in other jverds, that the principle 
of responsjjDilitv be introduced in the Cabinet 
Council of the Governmeq;!) of India. We may* 
predict •that the next genera) election in India 
would he fought out over Mie (piestion of secur- 
ing provincial autonomy for the provinces and 
responsibility in the Central Government. We 
believe that on this occasion the selection of a 
Member of the Executive Council in flie place 
of the Hon’bic Mr. Sapru will be made on t^e 
principle of the distribution of patronage by 
tlie Government of In*dia oft qpme favoured 
Indian lawyers selected by turns from the 
different provinces of India by rotation. Ben- 
gal, Behaj*, Madras, United Provinces have 
had their turn and so it ia now Bombay’s 
chance. The Government of India is still 
wedded lo the ma bap tradition of •a paternal 
Government and treat us as <^iildren by giving 
us a slice of cake by turns. We pity the giver, 
and the taker no •less. * 

The AdvocatC'^Generalship of BengaL 

We are glad to note that Mr. S. E. Das, 
Bar-at-Law, has been appointed to officiate as 
the Advocate-General of ^Bengal. He was the 
Standing Counsel to the Government of Bengal 
for sometime past. Since his election to the 
Bengal Legi.slative Council he took leave arid 
Mr. B. L. Mitter, Bar-at-Law, was officiating 
for him. After Mr. S. E. Das was elected to 
the Bengal Legislative Council, the question 
ai'ose as to whether the Standing Counsel of 
Bengal could remain in office and at the same 

* . Ml 



exlii 


THS CALGUITA WEBEIiX NOTBB. 


[Voii. KVi 


time retain his seat as an elected member of 
the Local Legislature. The question was re- 
ferred to the Attorney-General in England and 
he was of opinion that only whole-time ofl&cials 
were barred from seeking election to the Local 
Legislature and that the Standing Counsel was 
not an official in that sense. Mr. S, R. Das 
resumed his office of Standing Counsel after 
that on Mr. B. L. Mitter’s proceeding to 
England. Now that Mr. S. E. Das has been 
appointed to officiate as the Advocate-General 
of Bengal and Mr. B. L. Mitter has returned 
from England, it is only appropriate that he 
has been appointed to officiate in the place of 
Mr. S. S. 


It must not be supposed that the highpst law 
offices in Bengal have gone ^^o the Indians out 
of any preconceived policy on the part of the 
fiocal or the Imperial Governments for the 
Indianisation of the services in this country. 
It is a well-known fact that the Indian Mem- 
bers of the Calcutta Bar, commencing with 
Lord Sinha and his,, contemporaries, worked 
their position up as leaders of the Calcutta 
.Bar by sheer merit. The Calcutta Bar had 
long before that been a reserve for tte Euro- 
pean Members of the English Bar. When 
they were replaced by Lord Sinha and his 
Indian colleagues, the Advocate-Generalship 
was first offered to Lord Sinha as *a epexjial 
favour. ■ It is worthy of note that the late Mr. 
W. C. Bonnerjee, a man of towering ability and 
personality, an acknowledged leader of the 
Calcutta Bar, ,\vho 'for many years was the 
Standing Coiinsel, was never appointed by the 
Government even to officiate as Advocate- 
General of Bengal. 


When Lord SinJ.ia became Tjaw Member 
a fresh ^effort was made by the Gov- 
ernment of India to revert to the old 
tradition that this prize appointment of 
the Calcutta Bar should go to a European. No 
European of the requisite qualification and 
standing being available locally, Mr. Kenrick, 
a devil of an English’ Solicitor-General was 
brought out. He was no doubt well-versed in 
Englislj law but he felt somewliat like a fish 
out of water in dealing with cases which in- 
volved questions of land tenure or of the per- 
sonal laws, usages and customs of the people 
of this country. A lawyer, however eminent, 
who has not practised in the Indian Law 
Courts, also feels somewhat out of his element 
in dealing with the codified IW of the country. 


The Government of India were loath to attri- ^ 
bute his short-comings to such causes and per- 
haps thought that an unhappy selection was 
made: On the termination of his office. 
Government decided to make a further 
experiment <a:ather than give it to a quali- 
fied Indian. Mr. Gibbons was then brought 
out^ He ^ was a good speaker, a man 
of very amiable qualities and equally well- 
versed in English law but he too experienced 
the same difficulties in "doing justice to him- 
self . and the responsible duties of his 

office and for identical reasons. As Mr. 
Gibbons’ term of office is about to expire, 
the Government pf India is now, convinced 
that the nomination of an Advocate-General 
of Bengal direct from the Bar in England is 
neither fair to the Member of the English Bar 
80 appointed nor to the Members of the (’al- 
ciitta Bar or to the interest of the Government 
or the people of this country. In Madras, the 
position of the Advocate-General has been 
held for a long time past by the Vakil-Ad- 
vocates of tl)e Higli (’oiirt. In Calcutta aftei’ 
Ijord Sinha, this is the second occasion cai 
which an Indian Member of the Calcutta Baj* 
has-been ap|X)inted to officiate as the 'Advocate- 
General of Bengal; Mr. S. E. Das is a very 
sound lawyer and also an able advocate and we 
are quite sure that he will be made i>ermanent 
in the office. 


PRODUCTION OF DOCUMENTS 
IN COUET. 

(By Mr, Khettra Nath Sintih, Mi:nsif, 
Ranchi.) 

(ContiKued ftmu p. exxxviii.) 

The meaning of the “ first hearing ” as used 
in the new Code has been interpreted by 
Greaves, J., in Taran v. Raj Chandra, 50 Tnd. 
Cas. 296. His Lordship observes that those 
words mean the date when for the first time 
the case is called, on for hearing and is really 
gone into. It is ruled by their Tjordships of 
the Privy Council in 45 Cal. 878 at p. 889 
that r. 1 does not exclude the discretion of the 
Court to receive any such documentary evi- 
dence at any subsequent stage and that in the 
case before their Lordships, the book^ had been 
filed presumably in another Court and when 
produced on a particular date (t.fi., 27th June) 
they were accordingly ordered to be placed with 
the records. I think that what the Hon’ble 
Mr. Justice Greaves meant "to aav was that 
the meaning of the ^rst hearing of a suit has 
to be ascertained with reference to the context, 
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iHz., for the hearing of that particular matter 
which is specified in the order of the Court and 
that it may be interpreted differently accord- 
ing to the context. In sec, 34 of the 1882 
Code (corresponding to Or. I^r. 13) » the words 
“first hearing “ occurred and these words 
were not interpreted literally by the .Hon’ble 
Chief Ifuatice in 14 All. 524 at* p. 626, but held 
to mean the “ earliest opportunity.” It is 
interesting to observe -that the latter words 
have not been substituted in .the corfesponding 
provisione of the new Code, i,e.. Or. I, r. 13< 
Henc^ the words “first hearing” were never 
construed too literally. The following observ- 
ations*of the Hon'ble Aitting J. (Sir Jwala 
Prasad) at page 655 of B Pat. L. J. 650 indicate 
why the ambiguous word “ hearing ” has not 
been defined in the Code : — 

“ . . . . it is obvious that it is used in the 
different rules with a view to state the different 
purposes fhr w'hicli a date for hcaTing of the 
suit is fixed. Now’ in Or. IX, r. 1 read with 
V. 3, it would appear that after the institution 
*of the suit when the summons is issued upon 
the defendant calling upon them to appear 
upon a particular date, that date is tBe first 
Bearing of the suit, and if the parties fail lo 
appear when the suit is called on for hearing 
on that date the Plaintiff 's .suit is dismissed for 
default. Various steps liave to be taken by 
the parties in a suit in order that it may be 
ready for final hearing, which means the exa- 
mination of witnesses, the tendering of docu- 
ments, and the hearing qf arguments. At the 
intermediate stage in order to enable or compel 
the •parties to take nece^ary steps in the 
pros^Tiition of the case, the (^urt may fix date 
for some particular action to be taken. Those 
dates are dates foi- the hearing of that parti- 
cular matter wdiich is specified *in the order of 
the Court.” Hence it appears tha*t the first 
liearing of the suit as contained in Or. XTII, 
r. 1 cannot be moulded info an artificial defini- 
tion. Blit stripped of all context, those words 
(according to Ainslie, J.. mentiemed above) 
are clearly defined by Or. XIV, «•. 1 (5) and the 
parties must be ready with documentary evi- 
dence on the day the w’ritten statements are 
filed and issues framed. This is the ordinary 
rule bub the Plaintiff is not exi)ected. to know 
the defence of the Defendant until issues are 
framed and hence the Court allows further time 
to produce documentary evidence primarily by 
the Plaintiff and as a matter of practice, by the 
Defendant also, whose duty was to have been 
re^fdy with documentary evidence on the d^v 


the isspes were framed. That the Court has 
power to order the parties to file documents on 
a particular day appears from the concluding 
line of Or. XIII, r. 1 (i) which was added for 
the first time in the 1882 Code and reproduced 
in the above rule. Hence the pffactice of the 
Mofussil Courts to give a precise date solely for 
the production of dDcumectary evidence on a 
date subsequenif to the framii^ of the issues, 
is not repugnant to the provisions of the Civil 
Procedure Code, though not expressly Sanc- 
tioned by it. 

That the mandatory provisions of Or. XIII, 
r. I are siibjeet to the discretion of the Coui-t , 
appeals, of course, from r. 2, and it is common- 
place to say that this discretion does not mean 
the mere caprVie of the Judge but is one which 
should be judicially exercised. As it has been 
repeatedly fKiinted out, the main object of this 
rule is to prevent parties from manufacturing 
evidence pending the Irial and not to shut out 
true, good and valuable evidence. If the evi- 
' dence is of the latter (diaracter, the Court 
shoiiJd alw^ays receive such evidence, provided 
the opponent is not tijcen by surprise and fur- 
ther* opportunity is given to the latter to rebut 
the same; otherwise, Courts would degenerate' 
into mere' instruments of discipline instead of 
being what they are intended to be, tribunals 
for determining matters in controve|;8y l)etween 
the parties. 

(Cotcliided.) m , • 

(ILorrtBf>onlteiU(. 

DKAFTINO OF LAWS. 

'J’o 

Thu Eihtok, “• t'.viiCirm Wkekia >.'otes.” 
Dear Sir, 

Mr. K. J. Jliistomji’S letter, n\ “ Draftinf; 
of Jjaws ” appearing in Issue N&. 35 of your 
valuable journal is very irrteresting, but, I arn 
afraid, when all the ^ote and circumstances of 
the case are dbusidered, (I say this with all 
deference to Harrison, J., of the Lahoie High 
('ourl and Mr. Enstomji), the view set forth 
in (he above letter is not perhaps comet and 
foi- the following reasons : — 

Before the amendment by Act XXVI (I. C.) 
of ]9’20, the entries in the second column 
relating to the articles in question stood as 
follow.^ : — 

Art. 175 Six months. 

„ 176 ...... Do. 

..177 Do. 

„ 178 Do. 

.,179 Do. 
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By the amendment above referred to, it wasi 
directed that ‘ in Arts. 176, 178 and 179 lor . 
the word .‘Ditto’ in the second column, the 
words . ‘ ninety days,’ ‘ six months ’ and 
‘ ninety .days,' respectively, shall be sub- 
stituted.” ^ 

The entries would consequently now appear 
as iollows : — i . 

Art. 175 ...... I Six monthp. 

,,17(5 Ninety days. 

„ 177 b)o- 

]7B Six months. 

’’ 179 Ninety days. 

Now Mr. Rustomji seems to tliink that since 
“Ditto” of Art. 177, as it originally stood, 
nie^ant six . months and was not mentioned *iii 
the amending Act, it must be deemed to stand 
even now tor what it stood for then, Six 

months.” ^ 

That this is not a reasonable view is evident 
from two reasons : — 

(1) It must be ‘conceded that the word 
“Ditto” has and can ‘have no independent 
meaning of its own, and what significance it 
can have may be only by reference to tJie 
immediately previous entry. It simply nitjans 
“ the same as the immediately previous entry,” 
whatever that immediately previous entry may 
be. As the list stands at ])resent the iinme- 
diately previous entry is “Ninety days'* and 
T do not think it will be permissible to skip that 
one and refer the “ Ditto ” of Art. 177 to the 
“ Six months ” of Art. 175. 

(2) Then, agavi ff the “ Ditto”, of Arl. 177 
means “ Six months,” the same argument 
must hold good of the “ Ditto of Art. 178. 
Why, then, is this “Ditto” of Art. 178 dis- 
tinctly amended into “ Six months,” while the 
“ Ditto” of Art. 177 i^ left untouched? If it 
had been the* intention of the Legislature to 
keep the entries of Arts. 177 and 178 at “ Six 
months,” nothing could have been easier (and 
more reasonable to expecfl than“ amending the 
“ Ditto ” of Art. 177 into “ Six months ” and 
leaving the “Ditto” of Art. 17B unaffected, 
thus making the latter refer to the entry against 
Art. 177. 

1 believe the view of the amendment “ as 
nnderslood bv every body (including the 
Hon’ble Member in charge of the bill) ” is the 
correct view. 

Yours truly, 
Bimalacharan Deb, 
Vakil 


JloteiB of (Haoto. 

CALCUnA_UlGH COURT. 

Rsoent deciiloM noc yet iupdriod 
(The ImporUDt cues to be fully reported herMlter.') 

f'RlMiSAL, Ai’PKLLAtk JURISDICTION. Before 

C. C.' GHosr. and Gumming , J J, CitiMiNAii 
KEifERE.\cB ^o, 50 OE J9‘2-2. KINGtEM- 
PEROR I'f AMKTTA alias TINGOWRIE 
DHOPA, Accused. The ‘Jlst July 1922. 

Cr. P, sec. 4'Oi — Presumption of 

accused's mental derangement although'no such 
plea taken in the Lowej Court — Matter brought 
to notice of Jjocgl Government. 

The deceased child, Pulin, and Jiten his 
cousin were taken by Swarnamani their 
grand-aunt lo stay in hei- daughter’s house for 
Dolejatra festival. When they were coming 
back they wei’e accompanied by hefr daughter 
Jadoomoni and Pulin Chandra Haidar. In the 
way tile bo^s went ahead of the ‘women. 
Suddenly the accused Tincowrie jumped out oD 
the garden and tried to snatch away the bundle 
of clothes that Jiten was carrying. Jiten cried 
but and ran away. Tincowrie held Pulin by 
the legjit and dashed his head *2 or 3 times on 
the ground and ran away. The child died 
instantllneously. Swarnamani immediately 
gave chase; the accused jumped into a tank 
(^lose by and caught by Swarna by throw-, 
ing her Sail i-ound 4hc neck of the accused. 
The Sessions Judge of ‘JJ-Perganas disagree- 
ing with the unanimous verdict of the jury 
referred Hie case to the High Court. < 

It wa9 held tJiaf although there was no plea^ 
of insanity taken in the Lower Court, having 
regard to the extraordinary circumstances of 
the case, the presumption arises that he must 
liave beefi suffering from very serious derange- 
ment of brain. 

He wtib sentenced* to transportation for life. 
It was directed that this should be, under sec. 
401, Cr, P. C., brought to the notice of the 
Local (Ibvernment who will decide if he should 
be kept Jinder observation, 

Mr. J. W. Orr appeared on behalf of the 
Crown in support of the rule, • 

Mr. Akulya Chandra Sen appeared on behalf 
the Accuted. 

S; C. C. 


Kiddbbporb, 
Calcdtta, 
am July jm. 
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far from true. If it is put forward as an ideal, 
we would say, that both the Government and 
the people ought to make an earnest effort to 
work up to it. Chief Justice Taft when speak- 
ing of the Orient was evidently referring to 
the Philipines which he visited for conferring 
self-government on the PhiIipino{\s. 

The next portion of Chief Justice Taft’s 
speech proceeds on firmer grounds and will 
prove instructive to the people of this country 
and dispel much unreasoned prejudice against 
the valued British institutions which have con- 
tributed so much to the constitutional rights 
and liberties of the American people and the 
development of democratic forrn of Government 
thioiighout the civilized world. The Chief 
Justice said : — 

c 

“ Tn America they >iad isherited that ideal and a confidence 
that could be realized. They had inherited the Common 
Law and its spirit. The old maxim caveat tuipior illustratod 
that special quality of# the Common Law and indicated its 
spirit. It meant t^t eyery E/i>^ishman and every American 
who was adult and in his right mind, must stand on his own ' 
foot and look out for himself It was that spirit of inde- 
pendence in the law whiqh made men fit for self-govern- 
ment That was the reason wli^r they had sucefieded so 
marvellonsly in being the^ greatest Colonial Empire in the 
ipodem world. What was it that characterised British and 
American guarantees of liberty? What was it that char- 
acterised the rights 'they bad derived from Magna Gharta, 
from the Petition of Rights, from the Habeas Gorpni Act, the 
Bill of Bights and the Act of Settlement? Was it glowing 
eloquence and declarations in favour of individual liberty 
and freedom ? Not a bit of it. It was the provision of 
the*' machinery by which a man might defend himself 
before the Courts of his country. Those declarations of 
rights were adjective*' law ; they were not substantive law- 
They illustrated the practical character of Anglo-Saxon 
Government, and explained how it was that in a thousand 
years they had hammered out individual liberty and free 
government and why under the same tutelage, and following 
the same course, Americans were joint heirs of it. In 
England they had no wijtten constitution and it might be 
said that in adopting one, America had departed from their 
great exampltf. But they had given to America in her 
colonial days a written Charter under which the Gk>vern- 
ment was conducted and embedded in that Charter was the 
doctrine of vltra viren from whiph they had developed the 
theory of their constitution and their Courts.*’ 

Then the learned speaker explained how this 
doctrine of ultra vires served as a constitutional 
check against the local and tlie supreme legi.s- 
latures exceeding their powers. The incident 
out of which this constitutional safe-gu:ird 
against the legislature encroaching upon the 
fundamental rights of the subject was evolved, 
is very interesting indeed. When America 
was a British colony, the ponnccticut legis- 
lature by passing a law had sought to deprive 
one Mr. Winslow of a landed estate which he 


had inherited as heir. Winslow proposed to 
move the Privy Council and have the law de- 
clared ultra Vires on the ground of its being 
contrary to the fundamental laws of the land. 
The local legislature thereupon put him into 
prison. But he escaped, moved "'the Privy 
Council and Jiad the law declared itltra circs 
and the local legislature obeyed. Thus 
originated the constitutional check which the 
supt‘rior Courts in ‘ America still exercuse over- 
the local and “ supreme legislatures. But llie 
jurisdiction of the American Courts in this re- 
spect is subject to strict limitations, thfe, chief of. 
which ^is that the Courts have no po^er to ad- 
judicate on the laws. as such. There must be 
a concrete case of rights affetited by. 
the law in question in which the validity of the 
law itself may be tested. Mr. Taft says that 
one of the great advantages of this system is 
that it has gone to promote .self-restraint 
amongst the people as they have got accustom- 
ed to recognise that the state Courts are there 
to obviate local prejudice and guard against 
sectional interest. The law Courts in Elng- 
land and America have played a great part in 
the (levelopment of constitutional (lovcrnntent 
in both countries. We cannot see eye to eye 
with a school of politicians in India who would 
not fight against the improper use and applica- 
tion of some of the more arbitrary laws through 
the law Courts or bring pressure to bear on 
the legislature for t]ieir repeal. In all contests 
between tin* people and the executive, the legis- 
lature and the law<’oiirts have in all countries 
and at {ill times vindicated public rights^ The 
notorious Star Siiamber has in course of time 
■been transformed into the l^rivy Council . II is 
all through the love of liberty, freedom and 
justice amongst members of the legal profes- 
sion that such bloodless battles have been 
won. ^fr. Taft concluded bis speech by pay- 
ing a glowing triUute lo the services rendered 
by American Barristers to their mother-land, 
“ Lawyers were subject to great criticisms. . . 
Between 1770 and 1775 then* were 150 men 
who entered the Inns of (.'ourt on this side 
from the Colonies, and out .of them came the 
galaxy of 'lawyers who gave America the 
Declaration of Independence and C’oVistitution 
and tjie whole Government system (cheers). 
Therefore it was w^ell to be proud of their 
profession. When some Jack Cade said ‘ we 
would hang all the lawyers they coidd say 
‘ well, if we are banged you will have to get 
more lawyers' to fill our places.’ 
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The Law and Practice of Income Tax with 
commentary. By A. V. Viswanath Sastri, 
/L/1., P.L., High Court Vakil^ Madras, Pricf 
Bs. 6. Commercial Press^ Madras. 

It was early part of this yeai that a eonsoii- 
(lating Act was passed by the Indian Legisla- 
ture repealing earlier legislafiaiis relating to 
Income Tax and* consolidating sorpe of the 
more' recent legislation and* modifying the 
same on some of the approved principles of the 
English law on the subject and departing from 
them in certain respects^ having regaPd to the 
personal laws that obtain amongst the Hindus 
and Mahomedans in this country. This Act 
also repealed the Super-Tax Act of 19‘20 but 
cnnhodi(‘s practically all its provisions therein. 
The Act does not fix the rate at which income 
tax and super-tax are to be charged but leaves 
it to the Indian Jjegislature to fix it according 
lo the financial requirements of the year. It 
i\as thus after the budget provision for the 
\ear 1922-2:1 was passed by the legislature 
that this Act came into operation. It is there- 
fure very commendable that this ela1)orate 
commentary on the Art has been compiled 
and published within the space of three 
months. The annotations t)f the sections are 
both systcmati(t and exhaustive. Quite a lot 
of* valuable information is given with regard to 
th(» jjractice and procedjire followed by the 
Income Tax Department of Government. 
T’he piinciple on which taKatU)na and rates are 
Icwied on individual profits as also oj trading 
concerns and companies me explained and 
supported by English and fndian decisions. 
77/c Calcutta Turf Club case and other more 
recent decisions have been incorpoi’ated in 
appropriate places. Exemptions that may be 
claimed unde]’ the. Act are similarly treated. 
The expression “ agricullm’al incomes” is 
one of the very knotty points and at the very 
outset of the Act, we find that the author has 
spai’ed no pains to disentangle its intricacies. 
B(‘low each section a synopsis of its chief 
elem-ents are given and eacli is taken by turn 
and elaborately dealt with. We feel no hesita- 
tion in Saying that the work will be found of 
great help not only by lawyers and b^isiness- 
rnen but also by revenue officers. 

The Law of Sanction to Prosecute. By 
Sripati Roy, Bar-aULaw. Price Rs, 7. 

This is the fourth edition of Mr. Roy*s well- 
known book. The book has been thoroughly 


revised and some parts have been rearranged. 
The book will be found up-to-date in every i-e- 
spect and we have no doubt will be well-receiv- 
ed by the profession. 


CorresponDmcft. 

To 

The Editor, (‘alcutta Weekly Notes.” 
8ih, 

I beg to send the following few lines to be 
inserted in your much-esteemed Weekly Notes. 

Thu decision of the Hoii’ble Mr. Justice 
Greaves In iht goods of Jnanendra Nath Ray, 
20 C. W. N. 799, brings into prominence .some 
ancAnaly in the Hindu law as it stands now- 
owing to the pWicy of the Government not to 
interfere, in the matter of thaf, with the 
religion of the Hindus oTi the one hand and 
the apathy of the community concerned to re- 
foim its religion oi’ the religious rites with the 
advance of society on the*oiher. One broad 
fact in the decision ^ferred to stands out clear 
and prominent, viz., that persons who do not 
profe^ the Hindu reHgion are nevertheless 
Hindus. The humour of it is apparent to the 
student of the Hindu fw'- Now the decision 
of the Hon’ble Judge is unexceptionable as we 
find in, the (!ivil Marriage Act itself, though it 
is not referred to in the judgment • ‘ that th(‘ 
parties must not be related to each other in any 
degrcH*. of consanguinity or aflinity w(iici> 
would according to amy iawjo which either of 
them is subjexf , render a marriage betw^een 
them illegal ” [ Act No. HI of 1872, sec. 2 (4)]. 
This clearly shows that the Civil Marriage Act 
w'as enacted nui for the ” Brahmos ” hut for 
the Hindus wdio do not profess the Hindu reli- 
gion in certain n^epects.* Now, how long wdll 
this state of things continue? 

By the by, the ruling will open a new 
chapter in the Hindy law. Because, if it is 
not overruled, if will not be necessary to move 
the Fiegislatun' to pa.ss an enactment for legaliz- 
ing inter-caste majTiage amongst the Hindus. 
The Special Marriage Act will enable the 
Hindus to contract such a marriage without 
losing the status of a fl'indii. 

I remain, 

Sir, 

Yours truly, 
Tj.u.it Mohan Index, 
Pleader. 

Krtshnag.\r,» 

District Nadia, 

The Uth July 1992. 
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A POINT OP STAMP LAW. 

To 

'J’iiE Editor, “Oalcutta Weekly Notes.” 

Js uii instrument both insufficiently and im- 
properly staniped admissible in evidence and 
jiow:^ 

Tliis question sqmetimes presents itself ami 
it is not j^ways easy to tind a satisfactojy 
answer. 

Sec. 37 of the Stamp Act is obviously of no 
application as it contemplates only the cases 
of instruments bearing a stamp of sufficient 
amount though of improper despription. 

Can such an instrument bo dealt with under 
sec. 35 of the Btamp Act? To do so, we ipust 
regard it as insufficiently stamped or unstanq)- 
ed. If the instrument is regarded as insufficient- 
ly stamped and the d^elicit duty (plus, of course, 
the penalty) be realised, no duty could, i)y 
parity of reasoning, be theji realised in (;ases 
coming under sec. j'i? of the Act. If duty paid 
in stamps of an inipro])g* descri])tion constitute 
a. part-payment of duty under sec. 35 of the 
Act duty so })ajd ought to he n^garded as a full 
payment under sec. of the Act in ‘cases 
coming niider the jmrviow of that section. The 
eX'istmice of sec, 37 in the Act Ihei’efore pre- 
cludes the extension of the words “insuffi- 
ciently stamped in proviso (a) of sex!.* 35 so 
as to incknle cases of instruments both insuffi- 
ci(‘ntly and improperly stamped. 

‘ Tb regard such an inst)-unient as unstam])ed 
would, ] suppose, be putting a forced construc- 
tion on the sections, inasmuch as the same, in- 
strument might then have to be regarded as 
unstamped for the purposes of one section and 
stamped for the purposes of atiother. An in- 
strument, for example^, coming within the pur- 
view of sec. J17 would, when and if dealt with 
under sec. 35 of the Act, have to be regarded 
as unstamped altogether. Was this the inten- 
tion of the ljegislature?«t 

If it is not regarded as iii]stam|)ed and if the 
case of an instrument both insufficiently and 
impropeily stamped be held to be outside the 
scope of sec. 35 altogether, what other section 
is applicable? Or, is iLa casus omissus? 

Enquirer. 

Dhubri, 
mh July 1922, 


of (Sosto. 

CALCUTTA HIGH COUBT. 

llaeant ^eoislona not yet reported 
(The tmiNurUkOi (mam to bt» luUy reported hereafter.) 

Civil ArrEi^LATB Jurisdiction. Before 
JiiCHAKDSON and Suhrawardy, JJ. &. 
A. No. Q47 OF 1920. KAJA BHUPEN- 
J)EA NARAYAN SINHA BAHADUR, 
PlainViff-AppeJlant v, MIDNAPlJR ZE- 
MINDARY CO., LTD. and others, De^ 
fendants-Respondents. The 1st June 
J92S. 

Crss — Pmjahtr under Act IX of 18S0 (B. 
sac. 41 — Cess if Rajaswa. 

The Plaintiff sued the Jlefeudant Com- 
pany for ari'ears of road-cess for the 
j>eriod of 1322-25 B. S. The C^jmpany held a. 
puhii /a/u/v under tlie JMaintiff. tlie Zemm- 
der was (‘iititled to Rs. 30-0-3 per annimi under 
lh(‘ (’ess Act hut he claimed a fui'ther sum of 
'Hs. 15-0-3 })er annum on the basis of 
a kabnlifjat. This further smn wiis claim- 
ed Localise the Zeniinder was liivhle 
pay to the (iovernmont Jls. 95-9-0 and lie 
conlended that by the terms of the putni kabn- 
liyat the putnidaK \\as‘ bound to pay lo the 
Zeminder the w hole of the amount and not a 
paj't only. The main question was the correct 
interpretation of the terms* of the kabuliyat 
ex(^cuted 13 years helbre the passing of the Cess 
Act — ^^hether any (|^mand on the Zeraindery 
for any new amount on account of which 

woiilcl b(5' payable^, iccoi ding to the terms 6f the 
kabuliyat) could* be interpreted to include the 
cess under sec. 11 of Act TX of 1880. There 
Avas also the question whether the conduct of 
the parties should be looked into in construing 
the kabuliyat. 

Held — That the conduct of tlie parties could 
l)e looked into in case of any ambiguity in the 
tej’ms of the document. In this case the terms 
l)cing reasonably clear evidence regarding the 
conduct of the parties was not admissible ; that 
meant revenue payable to sovereign 
authority and as such included cess and that 
the meaning of the word oould be 

brought within the provision of sec. 41 of Act 
IX of 1880. 

Babus Mahendra Nath Roy and Pra^natho 
Nath Bauerji for the AppeU'aKt. 

Mr. N, Sen Gupta (with Babus Khitish 
Chandra Chakravarty and Amulya Gh, Sen) for 
the Respondents. 

*8. C. C. Appeal allowed with costs, 

US 
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escape from the contention that tlie High Court has no ‘juris- 
diction ’ to interfere with Magistrate’s decisions when that 
contention is regarded by the High Court as inconvenient 
in any particular case. For, even if there is no doubt about 
the meaning of a statute, and the Magistmtes have,, in the 
opinion of the High Court, wrongly brought or refused to 
bnng a particular case within that statute, the High Court 
will say that there was no evidence upon which the Magis- 
trates could have based their decision. The practical result, 
therefore, soen>s to be that, if you persuade the High Court 
that the Magistrates have gone very wrong, you will win, 
whether your point is strictly one of law or fact, but that, 
if you can only iiitWHiuce an element t»f doubt about the 
matt?r, you will lose. f 

The writer concludes by saying with refer- 
ence to the case in question tiiat if the High 
Court agreed with tlie findings of the Magis- 
trates, they would say they had no jurisdiction 
to interfere. If they were cf contrary ojii- 
nion, they would either say that the Magistrate 
had misconstrued the statutory woids or <that 
there was no evidence justifying the finding. 
This method of reasoning, the writer observes, 
seems to savour very much of a “ quibhle '' 
and it would be much better if the High Court 
were given a free hand to deal with all appeals 
from Magistrates, where any point of real 
substance is raised, witl?oiit having to resort 
to these dubious devices. 


(Sorreeirpttltence. 

DRAFTING OF LAWS, 

To 

The Editor, “ ('alcutta Weekly Notes.” 


Art. 176 being changed to 90 days it follows 
as a matter of course, the word ” ditto ” being 
left unaltered, that the period for Art. 177 is 
automatically changed to three months also. 
On the other side, reliance is placed on the Act 
as printed in the Government of India Gazette 
in 1908 in which against Art. 177 the words 
“six months” occur. I find* that the official 
text of the Aot of 1908, which has. to' be read 
with the Amending Act, is that contained in 
the Government of India Gazette of that year 
and inasmuch as the words “six months” 
there oci'-Hr opposite Art. 177 and there has 
been no amendment of Art. 177 in the sub- 
sequent Amending Act the period of limita- 
tion under this article is still six months and 
remains unaltered.” • 

It cannot be denied (and 1 have said so else- 
where) that the Amending Act ot 1920 is very 
unhappily worded and has actilally misled 
everybody, including, I am afraid, the Ijegis- 
lative Department of the Government of India 
and the Hon’ble Member who was in charge 
of the Bill. 

, Yours truly, 

K. il. RUST0M.1I. 

Lahore, 

find Aiigust 1923. 


of (EoftCB. 

CALCUTTA HIGH COURT. 


Dear Sir; 

I iiave read with interest l\lr. Deb’s letter 
.in your issue of 31st ult. re the period of limi- 
tation under Art. ?77 of the Indian Limitation 
Act, 1908, and'T hasten to reply to it as the 
matter is of considerable practical importance. 

I cannot do better than give a few extracts 
from the judgment of Haifison, J., of the 
Ijahore High Court, r 

” The Act of 1:920 amends and alters the 
period of limitation under three Arts. 176, 178 
and 179 making the first 90 days, the second 
fi months and the third 90 days respectively. 
In the Unrepealed General Acts of the Gover- 
nor-General in Council (1909 Ed.) the 
Schedule of Act is so printed that Arts. 175 to 
179 all appear on the same page. In the 
second column opposite. Art. 175 the words are 
”six months.” Opposite following four 
articles the word ” ditto ” is printed and it is 
contended, and this has doubtless been the 
view taken hitherto, that because the word 
“ditto” occui’s opposite Art. 177 the meaning 
of the Amending Act is that the limitation for 


• Raoent deolBlooB not yet reported 
(The tmportent oases to be fully reported hereafter.) 

(hvjL Appellate « Jurtsdictiox. Before 
Walmslev and B. B. Ghose, Jd. AyPEAii 
FROM APPElirf^.ATE DEC^REK No. 1615 OF 
1920. JITENDRANATH ROY, Defend- 
ant-Appellant V. ASHIITOSH goswami 
and others, Plaintiffs-Eespondents. The 
20th July 1922. 

Abatenfent of rent — Ouster by title jjtira- 
mount — Diara proceeding. 

The facts material to this repoi t are these : — 

The Plaintiffs sued the Defendant for re- 
covery of arrears of rent due from 1320 to 
Aswin kist of 1323 B. S., in respect of a kaimi 
jama at an annual rent of Es. 583-10-2 J p., 
with cesses and damages, total claim being laid 
at Rs. 2,776-8-10^ p. The defence, inter alia, 
was that 30.66 aores of land of Moujas Baran- 
kula and Ganganandapur appertaining to his 
tenancy were wrongly resumed by the Govern- 
ment in a Diara proceeding, hnd Es. 80 was 
assessed as rent on . those lands, and the Gov- 
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ernment by issuing certificates realised the 
said rent from the Defendant and as such the 
Defendant was entitled to an abatemenf of 
rent to the extent of lis. 80. The Subordinate 
.judge -of Faridpur held that 30.65 acres of 
land comprised in the Defendant’s tenancy 
v\eie wrongly resumed by the Government in 
a D/am jiroceeding in 1912 inasmuch as those 
lands formed, the bed of the river Barasia at 
the time of the "Revenue Sift'yey and were 
permanently settled land included in the ten- 
ancy of the Defendant; that* notings of the 
Diara proceedings were served upon the Plain- 
tiffs, blit they did not raise objection to the 
levsuinption proceedings, and as iv result 
thereof •were getting ttinlikam from the 
(rovernment at the rate' of 5 per cent, of the 
• lent assessed upon the Diara land, that a sepa- 
rate taluq had been created by tlie Government 
regarding these Diara lands, tliat the Phlin tiffs 
did not appear to take settlement, and the 
Government* was realising Ks. 80 as rent frbm 
the Defendant under the Public Demands 
Recovery ‘Act. Tlie Subordinate Judge ahow'- 
eU the Defendant abatement of ‘rent to tlie ex- * 
•tent of Ks. 80 for wdiich the Defendant had 
been made liable to the Government, a»d eo 
a decree to the Plaintiffs for Ks. 1.932 and 

odd. 

On appeal liy the PlaintijEs, the Additional 
District Judge agreeing with the findings of 
the Court of first instance held that both the 
Plaintiffs and the Defendant seemed to be 
under the impression at the time of the Diara 
jiroceedings that there was nothing wTong in 
it and they maue no objection to the juoceed- 
iiigs. .The Judge, however, was of«opiniori 
that the Plaintiffs were absentee landlords* and 
the Defendant knew the lands better than the 
Plaintiff's, and it was the duty of the Defend- 
ant to maintain his right aixl possession 
against trespassers, and that the Defendant 
Khould bring a suit to set aside the Diara pro- 
ceeding. In this view the* Judge disallow^ed 
the Defendant’s claim for abatement of rent, 
and decreed the Plaintiff’s’ suit for Es. 2,758 
and odd, and directed the Plaintiff's to refund 
the amount received by them as nialikana to 
tlie Defendant. Against this decision the De- 
fendant preferred this second appeal. 

It -was. con tended for the Appellant that the 
proceedings under w’hich lie had been com- 
pelled to pay the sum of Es. 80 per year as rent 
to the Government* for occupying the resumed 
lands amounted fo an ouster by a title para- 
mount from a portion of the tenancy and that 


he was entitled to abatement of rent to tlie ex- 
tent of the sum of Es. 80. 

The Respondents contended tliat the act of 
the Government was a mere trespass and as 
the landlord was not bound lo protect the 
tenant from unlawful eviction by a* trespasser 
the Defendant was not entitled to*' any abate- 
ment of rent as against the Plaintiffs : 

Held — That under the ciRuiinstanci's of the 
case when the f’lainlilfs tluunselves had ad- 
mitted the superior title of the Government 
to take possession of tlu? lands by proceedings 
taken under the la-w, the Plaintiff's could not 
now turn round and say that it was a mere 
act of trespass «n the part of the GovernnKUit 
to dispossess the Defendant from his tenure 
aiuUhat the Defendant was entitled to no re- 
lief; in substance it w'as an ouster of the De- 
fendant from a portion of the tenancy under 
the Plaintiffs by a title par«moimt and the De- 
fendant was therefore entitled to an abatement 
of rout. 

The a()peal was allowc'd ; •the decree of the 
District .judge v\as 8«t*aside, and that of the 
Munsif restored with proportionate costs in 
tliat (’ourl as recordeit by tliat Court. The 
IMentlant was allgwed full costs in this Court 
as well as in the lower •x\ppellate Court. ^ 

Baba Surendra Chandra Sni (with him 
Baba Hcmcndra Chandra Sen) i'or the Appel- 
lant. • . . 

Babn Sib Chandra Bali\ (with him Babn 
Muni Lnl Hhattavharjce) and Babii Upcr^flra 
Narahi Bacfchi for the Respondents. 

IT. ('. S, Appcll alhfivr^l with coats. 


C V ii. A lU’ici.LATJi Jr KT.S[)ic'Ti().\ . ITofore 

MooKrRjKU and C’hotzniui, JJ. Apukal 
PROM AprKT!L.vrE Decree Xo. 2771 of 
1020. laiNJA MGHAX CHAKRA- 
V A f vT I a nd a notl le r , Defendants- Appel- 
lants r. MANINDIIA jTIANDRA ROV 
CJTOWDHHV and another, Plaintiffs- 
Respondents# Th? 20th July 1922. 

Suit for rent — Cause of action — Jurisdiction 
of Court to entertain suit — Sale — Civil Proce- 
dure Code (Act V of 1008), sec. 20 — Bengal 
Tenancji /Icf (VlII of 1885), sec, 144 — Bent 
suit may be instituted in Court where Defend- 
ant resides — Sale Lo be held in Court where 
tenure or holdimj is situate. 

The facts material to this report are as f ol- 
io w^s • — 

The Plaintiffs sued the Defendants in the 
Munsif’s Court at Kurigram to recover khas 
possession d,ni 'wd$ilat upon the establishment 

J51. 
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of Plaintiffs’ right by auction purchase of the 
J3efendantfi’ kayemi holding. The defence, 
inter alia, was that the Plaintiffs \vere not en- 
titled to khas possession and wasilai, that they 
could get only the annual rent due to their 
share, and that the Plaintiffs fraudulently ob- 
tained a decree for rent in a different Court, 
!Uid that the said decree and the sale thereunder 
were not binding on the Defendants. 

The Court of first instance* found the follow- 
ing facts : — Plaintiffs obtained an ex parfe 
rent decree in the ]Munsif's (hurt at Rang])ur 
against the Defendants, and purchased the 
land in suit in execution of their rent decree 
for a nominal price of rupee one only. The 
land in suit is within the jurisdietion of Kuri- 
g]‘ani Court. The decretal amount was realis- 
ed by attacliment of the J)efenda?its’ move- 
ables. 

Upon these findings the ^runsif held that 
though the Defendants might reside in Raiig- 
pu]’ town but as the land in suit w^as outside 
the jurisdiction of the Rangpiir Court, the 
Mnnsif at Rangpur haci no jurisdiction to try 
(he rent suit, and as such the decree and the 
sale of the Defendants’ holding in that rent 
suit w’ere void for w'jfnt of jurisdiction* and 
that the .Plaintiffs apqnireU no title by his 
alleged purchase. The Munsif, therefore, dis- 
allowed the prayer for khas ])ossession and 
wasilai, and gave the Plaintiffs a decree for 
jent for the period in suit. ‘ 

On appeal by the Plaintiff’s, the District 
sludge of Rangpuj’ reversed the decision of the 
Munsif and gave the Plaintiffs a decree for 
khas possesfiionv He held that the defect of 
jurisdiction in the previous rent suit could not 
be gone into in the present suit. 

Against this decision of the* District Judge, 
the Defendants preferred this second appeal. 

Their Lordships a^llowed the appeal, and 
held that the Court at. Rangpur had jurisdic- 
tion to try the rent suit, but had no jurisdic- 
tion to bring the propefty into sale and the 
sale was wdthont jurisdiction. 

Their Lordships held as follows :~ 

(’Is. (a) and (b) of sec. 20 of the Civil .Proce- 
dure ('ode allow a landlord to institute a suit 
for rent wdiere tlie tenant resides. This must 
be limited to cases where the landlord seeks a 
decree for money. Where, however, the 
landlord seeks a decree for rent as also 
ejectment under sec. 06, Bengal Tenancy 
Act, the suit must be treated as one 
for recovery of immoveable property within 
the meaning of cl. (4) oft sec. 16 of tlie 


(ivil Procedure Code and can consequently be 
instituted in the Court within the local hmils 
of Whose jurisdiction the property is situate. 

The suit was consequently brought in a 
( oiirt which had jurisdiction* and the •decree 
cannot be successfully impeached on that 
ground. 

6 Bom. H. C. Repoits 29, ?*ef erred ,to, 

Sec. 144, Bengal Tenancy Act merely de- 
fines (he ex^ifession “cause of action ” as 
applied to suits between landlord and tenant 
foi* the jfty'poses of the C’ode of Civil Procedure. 

1. L. R. 80 Cal. 458 : s. c. 7 C,. W. N. 402, 
referred to. 

The (’burt at Rangpui* had jurisdiction over 
the person of the D6feiulant but not V)ver the 
properly. That Coui‘t, therefore, was not 
competent to bring the property into sale, and ' 
the sale was held without jurisdiction and was 
a nullity. 

I. L. R. 88 (^il. 689 at p. 668', referred to. 

It is an elementary principle of law that if 
a (burl has no jurisdiction ovei’ the subject- 
matter, its judgments and orders are mere 
‘nullities and iiiay not only be set aside at any 
time by the (,’ourt in which they are rendered ’ 
blit may be declared void by every Court in 
which they are presented. These principle's 
apply not only to original C'ourts but also to 
Courts of appeal. , 

jurisdiction cannot be conferred upon a 
Court by consent of parties and any w aiver pn 
their part cannot make up for the luck or de- 
fect of jurisdiction. " 

13 1. A. 184 : s. c. I. L. R. 9 All. 191; I. 
L. R. II Mad. L^6; I. J.. R. 86 Cal. 198, 
referred ’ to. . 

When the Ji2<!ge has no inherent jurisdic- 
tion over the subject-matter of a suit the. 
parties cannot by their mutual consent con- 
vert it into a. proper judicial process althougli 
they may « constitute the Judge their arbitrator, 
and be bound by liis decision on the merits 
when these are submitted to liim. 

The appeal w^as allowed. The decree of the 
District Judge was set aside and that of the 
Court of first instance restored with costs both 
in the ,High Court and the lower Appellate 
Court. 

Babus Surendra Chandra Sen and oDwijen- 
dra Krishna Dutt for the Appellants. • 

Babu Mohini Mohan Chakravarti for the 
Respondents. 

H. C. S. Appeal allowed with costs. 
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Preventive powers of Magistrates. 

The sections in j^art IV of the Code of 
Criminal .Procedure which sue intended to pre- 
vent tlie .commission of offences confer some 
very drastic powei’s on the Mag^istrates and on^ 
, the police. Tliis is necessary for the preserv- 
ation of law and order hut at the same time 
tl)fise ae^’tions should be applied with^gi’eat 
care and caution inasmuch as they contemplate 
in many Cases the restraining of a person in 
exercise of his lawful rights. Taking for 
example sec. 1 14 of the Code this section cm- 
powers a Magistrate to interfere with the per- 
formance of a lawful act when the consequence 
of such an act is in his opinion likely to pro- 
duce the results mentioned in the section. It 
is the first duty of a Magistrate to secure to 
every 'iierson the enjoyment (\t his rights under 
the law and by measures of prtfcaution to deter 
those w'ho seek to invade the rights of others, 
hilt if he apprehends that tlie lawful exercise 
of a right may lead to civil Ifimiili and he 
doubts whether he lias a sufficient M'ce avail- 
able to repress such tnniiilt or to render it in- 
nocuous, regard for the pnlilic welfare, allows 
him temporarily to interdict the exorcise of 
such rights. 

Reported cases show that Magistrates are in- 
clined to make use of a summary and final 
order under sec. 144 wffien the matter should 
have been properly dealt with under sec, R33 
or 145. The matter has been very carefully 
and elaborately discussed in a recent , judgment 
of the Patna High' Court (Sheobalak Sing v. 
Kamfiruddin, 1922 Pat. 241). As observed by 
Jwala Prasad, J., when in the course of a pro- 
ceeding under sec. 144 of the Code of Criminal^ 
Procedure, the Magistrate finds that there is a* 


bond fide dispute as to possession of a land 
likely to cause a breach of the peace he is 
bound immediately to take action under sec. 

1 15. Sec. .145 is imperative and enjoins upon 
the Magistrate to start an enquiry under ihat 
section whenever he is satisfied from the police 
report, or othefvvise, such as an enquiry under 
sec.. 144, that a dispute exists ri'garding some 
land or water. The Magistrate cannot refuse 
in such a case* to initiate a proceeding under 
sec. 145 for in that case he will be refusing 
to exercise jurisdiction vested in him by law 
and shirking the duty enjoined upon him by 
the section. In such a ease the retention of 
the order under sec. J44 must lead to an ini‘- 
parable injury to on^ <5f the jiarties who must 
be in actual ])ossessioii of the land by liis pos- 
scssi()n being interferAl with, though for a 
shoit period, for one of the objects of” s'’ec. 

1 14 is to j)revent an obstruetion, annoyance or 
injury to any jjerson lawl'iilly employed. This 
will oh^vioiisly he an improper use of sec. 144 
and an abuse of the iirocess of the Court, 
bill's is undoubtedly the correct view of ihti 
matter although (‘ases like Karoolal SognrUly % 
C. \\. N. 304 and Sluioraj Roy, 10 C. W, 

238, strike a discordant note. •In the coming 
revision of the Code the Jjegislature ought to 
settle the |)oint so that one section may not be 
a])plied where there is another in the statute 
especially adajxted to the occasion. 


J'his is a matter of much greater importance 
than aj)pears on the faceof^t. It is the valued 
right -of a citizen in» every civilised country 
that his ])ei‘S()n and pro[)erty are not to be 
intcjfered witli in any other w'liy except in 
strict conforinitv to the law of the land and 
it is such unlawful inierference that more than 
anything creates disaffection in the minds of 
people whose natural bent of mind is to be 
loyal and law abiding. So far as the Magis- 
tracw is concierned it is their bounden duty 
to avoid abuse of the process of law 
wdiich does not in any sense mean that they 
are not to enforce the law strictly when occa- 
sion requires butlill that is wanted is that they 
.should enforce it in strict compliance with the 
inlentions of the statute.. ^ • • 
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LAND ACQUISITION BILL. 

In view of the Bill which has been introduced 
in the Legislative Assembly by Mr. Ramayya 
Pantalu with the object of effecting a change 
in sec. 6 of the present Land Acquisition Act 
and other co-relatpd matters, and of the opi- 
nion entertained by many that the whole Act 
requires careful revision in the light of the ex- 
perience which has been gained since the 
passing of the present Act in 1894', two ques- 
tions stand out very prominently for considera- 
tion by the public and the (lovernment. The 
til's! question is whether there should be any 
enquiry by a statutory body of competent, per- 
sons who may decide as to the suitability of 
any land [)roposed to be acquired under a de- 
claration for its acviuisition, for the purpose 
mentioned tluTein, as also, as to the reality or 
otherwise of the declared purpose which may 
have been put forward as a public purpose, for 
which the land is proposed to bo acquired. 
The second question is whethei’ if about the 
time of acquisitions or shortly thereafter, the 
declared purpose taifs of ^ its achieveaient, 
what action the (loveirnment should take with 
iH^gard to the land wliich has either been ac- 
tually acquired or is about to be acQuired at 
public expense. 

As regards the first point I'he Bill introduced 
by Mr. Ramayya F-’antalu aims principally at 
* an adequate enquiry as to the existence of any 
public necessity for the*^ acquisition of the laud 
i>efore (jovernment finally decides upon its ac- 
quisition. In the statement of objects and 
reasons in connection with his Bill, Mr. 
Ramayya stated tliat his object w^as to provide 
against unlawful oy, vexatious acquisition of 
land.” Hq stated that in his part of tlie 
country, r.c., in the Madras Presidency, this 
evil was felt as a ^oal grievance, and while in- 
troducing his Bill, he sp'^cificajly mentioned, in 
course of his speech, cases w'here private in- 
dividuals who wanted to have channels cut 
through another’s land for purposes of irrigat- 
ing their own fields, applied to the Public 
Works -Department for acquisition of lands for 
purposes of such channels, and the Piiblio 
Works Department often took it upon them- 
Belves to acquire lands for such purposes under 
the Laud Acquisition Act, for the sake of pri- 
vatj, individuals and at their expense. Mr. 
Radnayya added that this bad been done in a 
large number of cases without the aggrieved 
party having any remedy whatever against a 
wToug application of the Act made at this 


initial stage of the proceedings. Pie has men- 
tioned cases also where land has been ac- 
quired by Government for building temples 
and mosques on them, Government contri- 
buting only one anna towards the cost of ac- 
quisition, the main cost being borne by the party 
interested in tte acquisition. 

Speaking of'Otlier parts of India cases may 
also be cited wdiere the Land Acquisition Act 
has beeif cnade 'Use of for an alleged purpose 
w hich cannot be deemed to be public ; or at any 
rat(' which makes its utility for the public at 
large, e,Ktrernely doubtful. In the course of 
the debate in t.he Legislative Assembly’ in 1894 
in respect of the Bill which ultimately became 
Act I of 1894, the question was raised whether 
the expression “public purpose” to be found 
in sec.* 8 and some other sections of the Act, 
should be defined or not. But^ while the 
ne(?essity for a definition of the expression was 
felt by some of the Executive Officers of Gov- 
ernment engaged in the practical workinnr c^f 
‘the Act, the Council, upon a consideration of 
th(i w hole question, came to the conclusion that 
it waald be better not to attempt any. defini- 
tion at all in that connection. At the instanc:»\ 
however, of Ihe (ioveniments of Bombay, ihe 
ITinjab and Burnvi, a provision was made by 
the Select Committee, whicli is now sec. 8, cl. 
(/) of the Act, which enables the Local Gov- 
ernment to apply the Act for the acquisition of 
village-sites in those' parts of the country where 
it may he customary for the State to provide 
village-sites. At the same time, it w^as stated 
in the Select Cofnmitteo’s Report in question, 
(dated 23rd March 1893) — “ tlie Cornraitice 
are in concert with the great majority of the 
authorities consulted, in declining to recom- 
mend any fiiither e.xtension of the Act.” 

It w'iilv perhaps, be interesting to recall the 
fact, that the Hon’bl^^ Mr. Lee-Warner moved 
in course of the dfibate an amendment to thr 
said provision in the Bill, [now sec. 3, cl. (f) ol 
the Act], the object of which w'as to give ? 
free hand to the Government to acquire lane 
for village-sites whenever they considered ii 
necessary to do so, irrespective of the existence 
of any custom or practice for the Gayerumem 
to provide such village-sites, as required by thi 
said section. But there was a strong body o 
opinion including that of the highest authorit; 
in the realm, against the graqt of such a discre 
tionary power to the Executive Officers o 
Government on the ground, (to quote thi 
Hon’ble Mr. Lee-Warner’s words), of “ fh< 
general principle of the policy of limiting th' 
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power of the executive to interfere with )^*i- 
vate property, and of the consideration that the 
sacred i;ights of property would invaded, in 
the case put, for the benefit of a small com- 
munity.” This opinion of the* majority pre- 
vailed by a narrow margin, and 
Lee-Warlier’s amendment was •lost. If will 
Ihus appear how the Jjegislatur^ which piassed 
the present Act inten(le4 to pfotect. private 
rights of property in cases even whei’Q it was 
necessary to acquire land for p^ublic purposes, 
'riie general intention of the framers of the law 
seems to have failed, however, of its purpos(‘ 
ill the long run, in the absence of anyfliing in 
the Act itself controlling -the expiession ” puh- 
■lic purpose,” in the practical application of ihe 
Aid hy Executive Officers of Government. The 
result of the ‘course taken, has been sullicjently 
indicated by iMr. Ramayya in his speech refer- 
cd to above •while introducing his Bill in ijie. 
Legislative Assembly during its last session. 

From mry oun experience T can refer to at 
least one case which happens to bo of a far , 
•more serious nature than those referred to by 
Mr, Ramayya, where the Executive Ofiieer 
concefned has, in his zeal to save money, 
attempted to acquire land under colour of the 
Act, knowing perfectly well that the public 
pui'pose alleged in the decljfi’ation under sec. 

0 \\'as riot the real purpose, but barter of land 
on ‘terms favourable to Government. 

Yet. in the face of all thpse happenings, sec. 

0 of the Land Acijuisition Act places a practi- 
cally insuperable bar against an aggrieved 
party^oing behind the declaration anej agitat- 
ing any question of importaiwre in his favour 
l)v enacting that ” the said (feclaration shall 
he conclusive evidence, that the land is needed 
for a public purpose or for a cornpany, as the 
case may he.” ^ 

No further words are necessary to demons- 
trate the extreme necessity pf having some pro- 
vision in the Act whereby, in a proper case, 
the reality or otherwise of a public purpose set 
forth in the declaration, or as to the necessity 
for acquiring any particular piece of land for 
sneh a purpose, can be tested by an extraneous 
authority. As has been pointed out by Mr. 
RamayvK, the grievance that exists in this 
connection is very real indeed. 

Jogendhanath Mukherjee, 
M.A., B.L., M.L.A. 

(To be continued.) 


LONBOxV NOTES. 

(From Our Correspondent.) 

Canadian appeals have monopolis- 
ed the time of the Judicial Committee for 
several weeks now and it is doubtful wliether 
the remainder of tlie Indian list wilt be cleared 
off this term. 

On the lytli and Jith’.Iuly tiu' liearing 
was resumed and concluded of an ap])i*al from 
Bombay, Nur Mohanicd Pvcrbhon v. Din- 
shatv llorm(\§jl Motiwalla. 

Judgment has not yet been delivered. 

The suit was for sjiecific performance of a 
sale of land, the ttgreemont for sale ha\ing been 
made [lending attachment of the property in 
suit Aliich was eventually sold at an e.xecution 
sale. • 

The. Appellant who was the purchaser wis 
represented by Wr (Ironj^ Ijowndcs^ l\ , C. 
and Mr. K. H. tlaikes, the Respondent who 
was the. Plaintiff was rejiresented by Mcftsrs. L. 
Dcdriifithvr^ l\. C. and KentiHirihii Brotvn. 

>-ji 

N-7-22. A Board composed of f.oROS 
PHuaaMORi'j and (’ars(l\>Sir John Fdue, Mr. 
Amewi Alii and M^r. Justice Duee dismiss^^d 
the appeal from Bengal* of Hholanath Sen 
rUihiram Dus. 

The suit out of which the appeal arose was 
a* mortgage suit igstitiited hy the Re^spondent. 
The Sidiordinate Judge passed a decree for the 
dehl alone, the High Court on appeal made a-, 
decree for sale in the o|^dinary form. 

Mr. H. B. Ra/to for the* A 4 )p(‘llant. 

Mr. Kcnii'orthy Brown for the Resjiondent. 

25-7-2*2. I:5e^j)re Viscount (’ave, I,ord 
rHiLUiMORE and the liORi) Justice (’lerk. 
Mr. IF. H. Upjohn, l\. C.® Sir (Irorge Lowndes, 
K. C. and Mr. H. Dube obtained special 
leave to appeal to the Priv^* Council from the 
decree of the High Court at Allahabad in the 
suit of NarsTliqhliuo f. Hani Kishori. 

Jjeave had i)<‘en refused by the High Court 
on the ground that the Indian Courts had found 
concurrentlv on questions of fact. 

For the Petitioner it was urged that further 
evidence became availtfble after the decree of 
the High Court had l>een passed, and that tlie 
burden of ])roof had been wrongly placed. 

In the suit of Lingavgoteda Dod v. Basun- 
gowda Bistungowda Patil, Mr, Kenworthy 
Brown obtained special leave to appeal from a 
decree of the High Court at Bombay, fie con- 
tended that the High Court had erred in direeJ- 
ing that the Appellant w^as out of time in apply- 



clvi 


THE CALCUTTA WEBKLI NOTES. 


jVoL. XXVI. 


in«j' for a certificate and indicated an important 
(jiiestion of law with regard to “ res judicata ” 
on whi(!h the decision of the Privy Council was 
invited. 

(1. D. M, 

(IIoUb of €a»cs. 

CALCU^A JI6H. COURT. 

Recent deolBlone not yet reported 

(The important oaoes to bo fully reported hereafter.) 

(h viL AiTKJ.LATn J uiusDiOTKjN. Before 
WALMSLKi and B. B. (jHosn, JJ. 
SECOND ArPiiAL No. 549-2 ok 1019. 
:\J.ADAN IWIjUKDAR, Plaintiff-App(‘l- 
lant V, llACHAN PAKIR ;ind others* De- 
fendants- Kesjjondents. The lOth Julv 
19-2-2. 

('ustom of oral svlc—How jar valid. 

'I’he Plaintiff sued for iccovery of pos- 
session of two plots of lands against the De- 
fendants Haclian'and otlun-s, alleging that one 
of these plots belonged ‘to Ihm and the other 
he got hy purchase and release from its former 
owner .Manitaz and tiiat ho had been ^isp(^- 
sessed l)y JJachan from d)oth those lands, 
ijachan’s defence wa.^' that ^Fadan orally con- 
tracted with the Kespoiident to sell to him 
that ])lot which belonged to Aladan and that with 
}‘('gard to^the other plot Flacihan w’as a Bar(ja- 
dor under Surat Fakir to w'lioin it w’as orally 
jsoid l)y ]\Fainlaz\s guardian w’hen Alaintaz was 
a minor, llaehau brought a separate, suit for 
s[)eeific perfonvaitce of contract for sale of the 
first plot and contended that there was not 
only an oral contract but there was an actual 
sale for F^s. 1**18 by (uistoin, by. delivery of ])(3s- 
sessioii. The lirst C’ourt dismissed llachan's 
suit and decreed th^‘ suit of AFadan holding 
that there w‘as not an oral sale. I^he Appellate 
C’ourt reversed the^, decision of the first Court 
w ith regal’d to both the plots excepting a p(n*- 
tion of Plot No. 079 hhlding^ tluft tlnn-e was 
nothing imjirohahle in an oral sale by custom 
in a pa-rlicnlar locality. 

Habu Momatha Nath Muherji (with him 
Habu Fauna Lull Chatterji) for the Appel- 
kmt contended that there could 'not be an oral 
sale under the Transfer of I^ropei'ty Act. 

Babu Sajis Chandra Chowdhuri for the Re- 
spondents urged that wjlh regard to Hacban s 
suit for specific performance of contract it was 
not .a question of oral sale but of oral conti-act 
nf sale and a snit for speyjfic performance 
oi sucli a contract was maintainable (Walsh 
V. Lausdalr ) ; ae regards the other plot the Ap- 


peJlaiit was bound by the facts found by the 
first Appellate Court. 

HeM — ThJlt as a custom cannot override any 
statute laW', t|ie order of the Appellate Court 
as to Madan 8 suit must be set aside. But 
Hachan should be at liberty to enforce the de- 
cree bf the fjower Appellate Court regarding 
his suit for specific performance, 

S. C. C. 

Civil 'Akpkllate tfuRiSDiCTioN. Before 
Mookkrjkk and Rankln, ,L]. R. A. 
No. 161 OF 19-22. IvALIKRISHNA ROY 
an(l another, ‘'Appellants v, MAKHAN 
DAL CHATTERJEE, Respondent. The 
loth August 192*2. 

Probate and Administration Act {V of 1881), 
sees. ‘7.9, 21 and 22 — .1 legatee if entitled lo 
letters of administrnlion in preference to heirs 
of « the testator, • 

One Bidhumukhi Debi executed a Will 
whereby she gave, out of her stridhali property, 
‘ Hs. 1 ,400 to several persons including Rs. 50 
to one Alakhanlal, the priest of her husband’s' 
fami[y, and directed that the executor after 
paying the said amount (Rs. 1,400) and paying 
expemses for lier SraJh, w’ould spend /he balance 
for the W'Orship of the idol Sree Sree Tswar 
Tjaksiimi Janardan established by the ancestors 
j)f lun* husband. The executor was further 
directed to conduct the sheba of the idol by 
preserving the propeity dedicated for such 
f^heha. The executor did not take any probate 
and after his deatR a cousin of the testatrix 
took 01*1 letters of administration. Qp Ihs 
death Makhan^I^ the priest, applied tor letters 
of administration, wdiich W'ere granted to him. 
Subse(pjently the grandsons of the brother 
of Ihe testalrjx applied for the revocation of 
the grants on the ground that they were heirs 
of the testatrix and had no notice of the pi'o- 
ceedTngs. It w^as decided by the Low^er Court 
that Aiakhan w^as the residuary legatee and as 
such w^ould have preference over the heirs. 

Held — That Makhan was not entitled to get 
lette}s of administration. Makhan was simply 
a priest. He could not be a shebait nor a'resi- 
duary legatee. The fact that he got Rs. 50 
under the Will did not raise his statuj higher 
and hciought not to have been granted letters 
of administration. 

Babm Rupendra Kumar Mitra and Amulya 
Chandra Sen for the Appellanfe. 

Babus Probodh Kumar Das and Panchanan 
Crhosal for the Respondent. 

,.7. N. R. Appeal allowed with costs, 
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PRIVY COUNCIL. . 
[Appeals prom Madras.] 
Lord Atkinson. 

Lord Carson. 

Mr. Ameer Alt. 

Sir Lawrence Jenkins. 

1921, 

Heard, 9, 12, 13, 15 & ^ 

16, December. 

1922, 

Judgment, 

. 7, March. . 


19. Ramalinga 
Annavi and anr.» 
Appellanls, 

Narayana An- 
navi ahS ors.. 
Respondents. 


Hindu, Law—Mitakshara-^Pai^ition, clear ex- 
preBsiori of intention to separate^ if effects^ After 
notice expressing intention to separate^ joint familg 
if liable for marriage expenses of members’^ Father^ s 
right to g ve money to daughter. 


Undet the Hindu late, it is open to the 
vieinbers of a joint family to make a divu 
sion and a severance of intei^est in respect 
of a part of the joint estate whilst retain- 
ing their status as a joint family and fold- 
ing* the rest as the properties of a joint 
undivided family. 


Under the law of the, Mitakshara , an 
unambiguous and definite intimation of 
intention on the part of one member of 
the family to separate ^himself and to en- 
joy his share in scverajf y has the effect of 
creating a division of the interest which 
uhtil then he had held im jointnets. • No 
obligation therefore lay *oh the joint 
family to provide for the expenses of the 
marriage of some of the Plmntiffs which 
took place after the latter had ^given Lo 
their co-parceners a yotice clearly c.c- 
pressing- such an intention but before a 
decree for partition was made in their suit 
in the Court of first instance. 

. The father has undoubtedly the power 
under the Hindu law of making, within 
reasonable limits, gifts of moveabte pro- 
perty to a daughter and in one ca^e the 
Judicial Committee upheld the gift of a 
small share ^of immoveable property on 
the ground that it was not shown to be 
unreasonable. 


These two consolidated appeals 

from a decree of the Court of Judi- 

eatuie at ^NFadras, dated the 19th April 
1915, wJiieh varied a decree of the Sub- 
ordinate Judge of 'rinncvellv, dateil the 
2.ird December 191*2, in a partition suit 
instituted by Xarayana AtuMivi and his 
sons Ramakrishnti Subramanian and 
Krishnan. 

Tlic pedigi*ee of the family and the 
fads leading up to the institution of the 
suit axe fully set out in the judgment of 

the Board. 

• 

The three brothers, Mutliuswami, 
Ramalinga and Lakshmivaraha consti- 
tuted a joint Plindu family? Their uncle 
Raman adopted Ranialinga’s son Anantlia- 
narayana and the latter's widow Ramal 
Ammal adopted Ramaju-ishna (Defend- 
ant Xo. 2). This adoption was declared 
invalid by the Court in^a^uit instituted in 
18G3 but Ramal eor^tinued in possession of 
lier husband’s property* until her death 
in 1891. 

The Plaintiffs the present suit ^ere 
] jukshmivaraha’s son and grandsons, and 
they claimed a half share in all the suit pro- 
perties, which consisted oL oustanding 
debts of Ihe family money-lcnJing busi- 
ness, and of lioLisps, lands, and jewels. 

Th(‘ ])resent Appellants K. Ramalinga 
Annavi and Dharmi Amrnal in their 
wTitten statements stated tliat the^ joint 
family liad been hioken up in 1895 when 
a. complete, partition was effected of every- 
thing * partihTfc, «ome*few immoveables 
which were incapable of severance being 
merely retained under joint management. 
They further contended that although 
Rainakrishna's adoption.had been declar- 
ed invalid he had nevertheless become 
incapacitated from sharing equally with 
the xAppellant (Defendant Xo. 1). 

The Subordinate Judge lield that there 
was no complete partition in 1895 
althoiigli the money-lending business was 
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then wound up and the outstandings divid- 
ed and he decided that llamaki'ishna was 
entitled to his share on partition. Pro- 
perties acquired jointly after 1895 were 
divisible in proportion to the purchase 
money paid.' 

The High Court affirmed the finding 
that the family remained joint after 1895 
hut held that the Plaintiffs were entitled 
to a half share in the after acquired pro- 
perties while the first Defendant 'took a 
fourth and the remaining fourth went to 
the second Defendant aind his son. 

Sir George Lowndes , K. C. and Mr. B. 
Dube for the Appellants (Defendants 
Kos. 1 and 6). — In 1895 there was a 
partition — whether w’holly or in part, it 
was at any rate ait actual partition of all. 
choses in action and an agreement was 
made to hold t?ie* immoveables in seve- 
ralty. The adoption of Eamakrishna is 
accejited by the family as invalid so far 
as his rights of property are concerned but 
cei'cmonially they treat him as a member 
of the family and this accounts for the 
somewhat unusual form of partition. 

a 

As regarcls Defendant No. 2 the fact 
that properly was sold to him in 1888 by 
his father is inconsistent with his being 
a member of the joint lainily. Moreover 
he resided sepitately. Both lower Courts 
have ’■held that there was an actual sepa- 
ration in 1895 as to three choses in action 
and the Subordin^ite Judge^has found in 
rny favour in three other instances. lie 
referred to Parbati Devi v. Naunihal 
Singh (3). 

Messrs. A. M Dunne. K. C. and Ken- 
worthy Brown for Narayana Arinavi and 
his two sons. — Ex. IX on which the Ap- 
pellant relies is by no means conclusive. 

The fact that although it was divided 
up the property came back again to the 

(3) L. R. 86 1. A. 71 R. c. I. L. B. 81 All. 

.112 i 13 C. W. N. »83 (1909). 


joint family shows that it was always in- 
tended to be joint. 

Both Uourtc have found that the family 
status was never changed. 

If a member of a joint family acquires 
property wljile the family is joint there is 
a presumption that the acquisition was 
for the .joint family. That presumption 
has never been rebutted. 

Parbati Devi v. Naunihal Singh (3) is 
not in point. Ex.*’IX was not signod by 
me and there* was n6 agreement here. 

There may have been a partial division 
of the property in 1895 but that- does not 
amount to a partition as the corporate 
character of the family w'as" never dis- 
solved. 

Munni Ram .iwasiy v. Sheo Churn 
Awastij (4). 

"Reference w'as also made to liyder Hos- 
sain V. Mahomed .llossain (5), Eshen- 
chunder Singh v. Sharnachurn Bhutto (6) 
and Baboo Doorga Pershad v. Mussurnut 
Kundun Koowar (7). 

Messrs. DeGruyther, K. C. and Nara- 
siinham for Kamakrishna Annavi (De- 
fendant No. 2). — Contended that he \yas 
entitled to share in the joint family pro- 
perty as a uMiinber of the joint family 
since his adoption had been held to be 
invalid. There was no pow'^er to make the 
gift to PoniMJ. 

Bachbo Uurkissondas v. Mankorebai 

( 8 ). 

Mr. B. M. Parikh for Ponnu Ammal 
was not called upon. 

(8) L. R. 86 I. A. 71 : «. c. I. L. B. 81 All. 
112l 13 0. W. N. 983 (1909). 

(4) llM.I.A.II4,lie: 7 W. B. P..C. 29 
(1846). 

" (6) 14 M. I. A. 401, 404 ; 17 W. B. 186 (1872)- 

(6) 11 M. I. A. 724: 6 W. B. P. 0. 67 (1866), 

(7) L. B. 1 I. A. 66 ; 13 B. B. 236 ; 21 W, 
B. 214 (18731. 

(8) L. B. 34 1. A. 107 : R. o. I. Ii. B. 31 Bom. 
878 i 11 C. W. N. 769 (1907). 
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Sir G. R. Lowndes, K. C, and Mr. A. 
M* Dunne, K. 'C, replied. 

Tjieir Lordships’ Judgment was^ deli- 
vered by 

Mr. Ameer Alt. — These *tiWo consoli- 
dated appeals from a ’decree of tlje High 
rionrt of Madras arise out < a amt ^Yl“icll 
wag brought by the Plaintiffs in the Court 
of the Subordinate dudge of TinnoTielly on 


the 3Jst January 1910, for a decree for 
partition in respect of certain moveable 
and immoveable properties togethef with 
outstandings of a money-lending business 
on the allegation that they .and the De- 
fendants Nos. 1 , 2*and 3 formed members 
of a joint undivided Mitakshara family. 
The following pedigree will explain the 
relative positions of the partiee and their 
respective contentions. 


I 

Subratnania Annavi (died)- 
A ' anthanarayana Annavi (fli«*d) 


I 


Siibramania^iinavl 

(died). 

Annntlianarayana 
AnimviiD. W. 4.) 


• Adopted son 
Natbral son of 
Rumal 

Son (llted) Son (died} 


Raman Annavi (died) * 

I 

Anantbanarayana Aniinvl (dledV 
lUmaliD^ Annavi. • Married 
Ammal (who died in 1891). 


Krishna Annavi (died) 


■ f 


MuthuHW.amt Annavi 
(died 180S). 


RuTnallnga Annavi 
(died 1001). 


Takshmivaraha Annavi 
(died Bfareh 1009).. 


Anantbanarayana Annavi Snbramanln Annavi 
(eee * above) =(wlfe) (di<id) rs(wlfo) Lakslinii* 
Ramal Ammal adopted Ammal (D. 5.) 

• (D. 2.) 


Krishna Annavi 
(di^ Nov. *09) 
«i (wife) Ob.armi 
Ammal (D. 6.) 
RamallnfcAm, 
minor, (D. 1.) 


Rainakrishna Annavi 


Narayaiia Annuvi 


Ponnn Ammal 
(D. 4.) 


Ramallngam 
ID. 3.) 


I 

Ramakrlshna 
Suhramanlitn, 
inVior, (P. 2.) 


Krlehnnn, minor, 
(P. 3.) 


For the convenience of reference 
Krishna Annavi at the head of the table 
may be called Krishna No. 1 and his 
gyandson, the son of Ramalinga, as 
Krishna No. 2. KrishnaT^nnavi No. 1 
had two brothers, Raman and Subra- 
manla, who had separated from him in 
his life-time ; and on his death his three 
fions, Muthuswarai, Ramalinga ,and 
Lakshmivaraha, with iheir sons, conti- 
nued to hold and deal with their pro- 
perties as members of a joint family. 
Ramalinga had five sons, wdiosc names 
are. given in the pedigree. One of them 
Anantha w^as adopted by Raman Annavi. 
.On 5is death, somewhere in the sixties, 
his widow Ramal Ammal piirporled to 
adopt Rama Krishna, her deceased hus- 
band’s brother, as a son to him. This 
adoption was Iiold by the Courts to be 
iuvalid under the Hindu law as one 
brother cannot adopt another as his son.' 


Ramal, however, remained in possession 
of Anantha ’s property ynlil her death in 
1891, when it was divided amotig his re- 
versionary heirs of whom the three sons 
of Krishna Annavi No. 1 were the prin- 
cipal sharers. Subramauia, the fourth 
son of Ramalinga, appeiftrs to have died 
without issue, leaving Lakshmi ATnmal. 
his widow, who is DefendanIfNo. 5. Rama 
Kri6hna’.s aej^tion ha>iing been set aside, 
he remained a member of his branch of 
the family and is now constituted, as 
Defendant No. 2 in the present action for 
parlition. His son, Ramalinga No. 2, is 
joined with him as defendant No. 3. 
Defendant No. 1 is the son of Krishna 
No. 2, the second son of the first Rama- 
linga who died in 1909. The Jlefendant 
No. 1 was an infant at the time of suit 
and appears by .his mother, Defendant 
No. 6. Muthusvvami died in 1898, and 
Lakshmiviyah^i in 190^). The • Plaintiff 
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No. 1 is the son of Jjakshrnivaraha and 
the o<her two Plaintiffs are Lakshmi- 
varaha’s grandsons. Besides the im- 
moveable property the family held from 
the time ofHvrishna No. 1 and what Ihey 
acquired after Parnal Amnia Ts death, 
they appear to have carried on a profitable 
money-lending hnsineas. Knmalinga had 
assigned to Kama Krishna (Defendant 
No. 2) cerlain properties, apparently 
owing to the faihiri' of his adoption. 
Lakshmivaraha had also in his liff-timc 
made certain gifts to his daughter, Ponmi 
Ammal, Defe/ulant No. 4, the first Plain- 
tiff’s sister. The Plaintiff's’ case is that 
these assignments and gifts arc ineffective 
and inoperittive, and they seek to have 
the properties assig^ied to Defendant No. 2. 
as above and the monies given to Defend- 
ant No. 4 Ky f-jalJlnnivaraha, incliided in 
the partition. And they allege that they 
are entitled to a half share; and the l-^e- 
fendaiit No. 1 and the l^efendant No. 2 
(wviih his son) to the other half, ^'ha 
Plaintiff's also claim that in* the partition 
a sum of Rs. 2,000 should be allotted to 
them out of the foint assets for the marri- 
ages of the second and third Plaintiff's. 
The Defendant No. 0 is the mother of the 
minor Defendant No. Band the widow of 
Krishna No. 2i She is made a party to 
the action, on the allegation that she has 
appropriated^ to her own use a large 
amount of joint family funds. 

. In 1895, which was ‘tlie%rucial period 
in the case, there were large outstandings 
.clue to the family in respect of the money- 
lending business which appears to .have 
been mainly in tSie hands* of Krishna, the 
father of Defendant No. 1, as he was a 
man of intelligence and knew sometliing 
of law. The first Defendant alleges in 
liis written statement that in that year 
there was a complete division among the 
three brothers, the sons of Krishna No. 1, 
.of* the family properties both moveable 


and immoveable, including the outstand- 
ings. He accordingly maintained that 
the present suit for partition is unfounded, 
lie ajso denied t he right of the Defenjdant 
No. 2 to any share in the family pro- 
perties. life*' case is set forth clearly in 
para. M of his written statement as fol- 
lows : — 

About 16 or 17 years ago, during ,.the 
life-time of Muthuswami Annavi, Lakshinivh- 
raha Annavi and Jl^nialinga Annavi ‘men- 
tioned in para. 4 of the plaint, they became 
divided. At that time, considering the 
facts that since the 2nd Defendant’s adop- 
tion had been adjudged to be invalid, some 
provision should be made for him and that 
the said Muthuswami Annavi w/is ullimarried 
and childless, and considering the welfare 
of the family, Rs. 5,000 was given to Muthus- 
wami Annavi Jn lieu of his share and a sum 
of Rs. 20,000 was given to the 2nd Defen- 
dant out of the remaining outstandings only. 
And it was settled ^^hat the father of* the 
1st Plaintiff and the grandfather of /he Jst 
Defendant slfonkj, equally divide between 
themselves the rest of the outstandings as 
well as the immoveable properties and they 
gave effect to it even during their life-time.’" 

Defendant No. 2, in his written state- 
ment, alleges UuU in 1895 the money- 
lending business carried on by the joint 
family was vvo^nd up so far as it was* a 
joint business, and the outstandings 
which belonged to the joint family were 
divided among the different members ; 
but that' tbo immoveable property was not 
divided, nor was there a disruption of the 
joint family. He claims that - the pro- 
perties which stood in his name prior to 
1895 and what he himself has acquired 
since belong to him exclusively. Det^uid- 
ant No. 4 asserted that the gifts to her 
were valid and could not be questionSd by 
the Blaintifi's. 

Defendant No. 5, widow of Subramania, 
claimed that provision should be made for 
her maintenance in the partition r>roceed- 
ings. 

Upon these contentions twenty-si.x 



VoL. XXVI.] THE CALCUTTA WEEKLY NOTES. 

K. Hamalinc.a Annavi v. Narayana Annavi. 


issues were raised for trial in the first 
Court. For tUe purpose of the present 
judgment, however, they resolvd them- 
selves into four main questions : (1) Whe- 
tlier, as tke Plaintiff alleges, the family 
continued ioini until its s(?\rerance on the 
institution of* the siiit, or as the High 
Cotirt seem to hold on tile decfee of the 
Subordinate Judge directing partition ; 
(t^) whether, as the first Defendant alleges, 
thd^e was a complete parjfcition between 
all the members of the joint family in 
18915 ; (3) whether the second Defendant 
was a member of the joint family ajid en- 
titled to take a share on partition; and 
(4) wlltither the properties acquired after 
1895. were held jointly, as the Plaintiffs 
allege, or whether they wei;e acquired and 
held by the members according to speci- 
fic shares in propojlion to th(‘ coi^tribu- 
tidns made by*cach towards their acquisi- 
tion. % To these main questions should be 
added the following subsidiary points for 
determination, viz : (1) Whether the De- 
fendant No. 2 was entitled, as he alleges, 
to the properties which were held in his 
^ame before 1895 and those he personally 
acquired after that date ; (’1) whether the 
^ifts by Lakshmivahara^o l^onm? Apimal 
are valid; and (3) whether the Plaintiff 
Narayana was entitled to have certain 
sums allotted to him on pjylition for the 
marriage of his sons? • 

The >Subordinate Judge, on the •consi- 
deration of the oral and documentary evi- 
dence, decided against the Plaintiffs in 
respect of his allegation that the family 
. continued absolnhdy joint in all respects 
until the present claim. As regards the 
first Defendant’s contention, he held that 
there was no complete partition ip 1895, 
and that the arrangement in that year 
related on]y- to the winding up of the 
family money-lending business and to the 
division of the outstandings. He held 
that there was no disruption of the joint 


status and that they continued undivided 
in respect of all the immoveable property, 
though the . houses which each pf the 
members occiipied were allotted to the 
parties occupying the same. He held 
further that the Defendant No. ii was en- 
titled upon’ partition to his share in the 
joint propej-ty, and that the propertie.s 
that had been held in his name prior to 
1895, together ydth those he had acquired 
since, belonged to him. Ih' held also that 
the ^ properties which had been acquired 
alter 1895 in itjdividual names belonged 
to the particular ])erson in whose name it 
was purchased ; hut that* the properlles 
wdiich w'(M‘e acquired by the parties jointly 
were divisible in three parts»in proportion 
, to the purchase inor^y paid by each, or 
where that was not indicated in propor- 
tion t,o the shares in tht rents and issues 
enjoyed by each.* WUh regard to the 
gifts to Ponmi Arnmal by Lakshmivaraha, 
he held them to be valid ; and in respect 
of tlie claim of thp Plaintiff No. 1 tcyhavc 
a sum of Rg. 1 ,000 set apart for each of 
his sons’ marriage he held it to be unlen- * 
able. • • 

Respecting the properties in Schs. XT 
and MU attached to the plaint, which 
the Plaintiffs hj^d claimed as exclusively 
their own and in thej^ possession, the 
trial Judge, towards the end of hjs judg- 
ment, said as follows : — _ 

“ As to the properties in plaint Schedules 
XI and XIll^ there is fto evidence on Plain- 
tiffs’ side to show that they belong to the 
family. Defendants 1 and 2 do not claim 
any right in them. If the Plaintiffs are in 
possession of these properties exclusively, 
they may enjov them. The.y will be exclud- 
ed from the decree.” 

These properties were, accordingly, not 
included in the decree for partition made 
in the first Court. 

The Plaintiffs appealed to the High 
Court from this •decision, and the Defend- 
ant No. 1 preferred a cross-appeal and one 
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of the contentions he raised had reference 
to the properties in Schs. XT and XTIT. 
It was alleged on his behalf that the Sub- 
ordinate Judge was in erfor in holding 
that the firi^t Defendant did not claim 
any right to them ; and it was further 
urged that if, by any omission on the 
part of his guardian, no claim^ in fact had 
been preferred, he should not be pre- 
judiced thereby. This contention was 
supported by an affidavit. Their Lord- 
ehips will deal with this point later, after 
they have considered tht conclusions at 
which the learned Judges of the High 
Court arrived on the main facts of the 
ease. They have held that the claim of 
the Plaintifffi that the family remained 
joint in every i’esp;'at after 189.5 was well 
founded : and that in 1895 only three 
specific items of ‘ the outstandings^ were 
divided among tlip parties jointly entitled 
to the same. They held further, differ- 
ing from the first Court, that although the 
properties acquired aft§r 1895 in ‘indivi- 
dual names belonged exclusively to the 
person in whose name they stood, those 
that had bcpn acviuired in joint names 
were divisible in three shares as acquisi- 
tions by members of a joint family. In 
other words, the learned Judges held that 
in these after-acquired properties, as in 
the ancestral immoveable properties left 
undivided in 1895, the Plaintiffs were en- 
titled to a half share, the first Defendant 
to a one-fourth, atAl the.scoiL.Md Defend- 
ant, with his son (Defendant No. 3), to 
the remaining one-fourth. They affirmed 
the decree of the Subordinate Judge in 
respect of the claim of Defendant No. ‘2 
and uphold the validity of the gifts to 
Ponnu Ammal. Kegarding the claim of 
the Plaintiffs to have separate provision 
made for the marriages of the second and 
third Plaintiffs, they disallowed it in re- 
spect of the Plaintiff Nd. 3, but allowed 
it in respset of Plaintiff No. 2, as he was 


married aftei’ the institution of the suit 
but before the decree of the Subordinate 
Judge; they being of opinion that the 
severance of the joint status did not take 
place 'until th6 decree for partition. by the 
first Court, t. ' 

With ^regard to tlie properties in Schs. 
XI and ‘XTIl, they held, apparently on 
the affidavit filed by Defendant No. 1 , as 
follows : — 

“ The Plabtiffs olatm a share of the ‘pro- 
perties in Schedules XI and XIIT. The De- 
fendants did not claim in the Lower Court 
.any interest in -them. On the ground that 
the Plaintiffs did not prove them to be pro- 
perties belonging to the family, the suit was 
dismissed. We think the propertied should 
be divided between the parties. The decree 
will be modified accordingly.” 

They nccordinglv modified the decree 
of the Subordinale Judge and ftirther 
directed that : — 

“ According to our' findings, the houses 
and Mnitiaih'nts, which belonged to the family 
in J89ij-189R will bfc divided (as family pro- 
))erties. All parties bear their own costs.” 

The High Court made tlieir ..decree on 
the 29th April J915» On the 28th March 
J917, there was an ^applic.ation on behalf 
of the Plaintiffs for review of Iho judg- 
ment, 'And on«the fresh arguments ad- 
vanced on tlie feview', the learned .Judges 
amplified and enlarged their findings in 
favour of the. Plaintiffs and made a de- 
cree in accordance with these findings. 
Pronr this decree these two appeals have 
been preferred to His Majesty in Council, 
one on behalf of the first Defendant, the 
other on behalf of the Plaintiffs and both 
apppals. as already .stated, have been con-, 
solid, ated. 

The concurrent finding of the Courts 
in Indjji that the family continued joint 
after the division of the outstandings in 
3895 and remained in joint possession and 
enjoyment of the ancestral 'immoveable 
properties is not impugned now ; but the 
decision of the High .Court in respect of 
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the transaction of 1895 is strongly 
cltg-llenged on fcelialf of the first Defend- 
ant-, the son of Krishna No. 2.. It is 
contended on his behalf that the conclu- 
flioft of th^High Court thaiv in 189S, only 
three specific items of the\ outstandings 
were divided against the weight of evi- 
dence and inconsistent with tlie* general 
scheme of the transaction. And it is 
ur^jed that the reasoning on. which the 
division is supported in respecl of the 
three items, applies with ’equal force to 
all -the other items. It is also urged that 
the view the Judges of the High Court 
took in respect of the shares of the parties 
in the jicquisitions made after 1895 is pot 
in accordance with the evidence and does 
not t>rocced on right inferences from the 
facts. 

On the Plaintiffs’ side it has been con- 
teuded that as it is found that the fiimily 
continued to be join!;, the division of the 
lespective interest of the parties in cer- 
tain outstandings in 1895 could not affect 
the business as a whole : or discharge the 
properties** acquired with the monies so 
divided from the obligations that attach- 
dfl to them as acquisitions of the joint 
tamily. The Plaintiffs ^ve also^e-urged 
their objections to the ^ifts to Ponnu 
Ammal and pressed their claim to ,a provi- 
sion for the marriages of ^the Plaintiff's 
Nos. 2 and 3. ^ 

It seems to their Lordships that ki tbe 
debate -, before the I^oard the difference 
between a complete “partition” in a 
joint undivided Hindu family and a partial 
division of interest in respect of some 
’sp*ecific property or part of the joint pro- 
perties has been overlooked. This dis- 
tinction has been clearly pointed^ out in 
the judgment of Lord Westbuiy in the 
w^ell-known case of Appovier v. Hama 
Subba Aiyan (1), and, although the 

(1) 11 M. T. A. 75 (1866). 


passage has often been cited, it is desir- 
able to reproduce it here. 

But when. the members of an undivided 
family agree among themselves with regard 
to particular property, that it shall thence- 
forth be the subject of ownership, in certain 
defined shares, then the character of un- 
divided property and joint enjoyment is 
taken awa.y, from the subject-matter so 
agreed to be dealt with; and in the estate 
each member has thenceforth a definite and 
certain share, wnich he may claim the right 
to r^eive and to enjoy in severalty, al- 
though the property itself has not been ac- 
tually severed anft divided.’' 

It will thus be seen that, under the 
Hindu law, it is open to the members of 
a joint family to make a division and a 
severance of interest in respect of a part 
of the joint estate whilst retaining their 
status as a joint family and holding the 
rest a*s the properties of a joint undivided 
family. 

Both the Courts in India held as a 
question of fact that whatever took j)laa 3 
in 1895, did^not create a disruption of the 
family status. The Subordinate Judge ’ 
found upon the evi derive in Jhe case that 
the worship had remained jbint. The 
parties undoubtedly lived in separate 
dwellings, but that circumstance is ex- 
plained by the fact that the family had in- 
creased in number and tlic original build- 
ing could not accommodate alf. The 
Subordinate Judge also pbints out that 
there was casser oC commeiisality, in- 
asmucli as all the members of the family 
drew their provisions from one store-room 
or granary as stated in the evidence. 

The sole question /or determination 
thus resolves itself into an enquiry as to 
the character of the division which took 
place in 1895-1896. Was it a mere divi- 
sion of three items of outstandings, or did 
it relate to the whole money-lendipg 
business as a joiat family business? The 
Defendant No. 1 , in support of his allega- 
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tion that there ^vas a complete winding 
np of the family money-lending business 
and a complete division of the outstand- 
ings lias rested his case on- Ex. TX on the 
record, which is a list of outstandings dne 
to the family at thjjjt time. That list 
covers 27 items and consists -of 4 parts; 
Part 1 deals with the actual outstandings, 
the other three deal wdth the* allotment of 
the shares to tlie three persons who were 
entitled to tlie monies jlt the time and 
among whom, after allotment of a Lrge 
sum to Defendant No. ,2, the outstand- 
ings w^ere divided. It begins with the 
statement : List of outstandings due to 

the sons of Krishna Annavi,” and goes 
on' to say.^ “particulars of the total 
amount belonging and due to Muthii- 
swami, Ramalinga and Lakshmivaraha, ‘ 
sons of Krishna cApnavi “ ; List 2 shows 
the sums set apart fon a certain w^drship ; 
List 3 gives the particulars of the monies 
allotted to Muthuawanii, the eldest 
brother; Tiist 4 contains the particulars 
regarding the sum of bs. 32,039 allotted 
to the share of Eamalinga ; Jjist 5 relates 
to the allotment., of Es. 32,038 to the 
share of* Ijakshmivaraha ; and List 0 
shows the particulars relating to the 
Rs. 21,359 allotted to Defendant No. 2. 
With regard to the method of division the 
Subordinate Judge states as follow- s : — 

** The 1st Defendant's case is that, as 
Muthuswami Annavi w|as unmarried, he took 
Rs. 5,073 out of thi8^amount and that in lieu 
of the 9cid Defendant’s share in the family 
immoveable properties, he was given Rs. 
21,359-14-10. A sum of Rs. 1,000 was reserved 
for payment as Stridhanam (to whom, it is 
not stated) and a^sum of R^. 524 was set 
apart for charity. A sum o{ Rs. 500 was re- 
served for payment of family debts. The 
balance, Rs. .64,000 and odd, was divided 
aliiKKst equally between Lak'shmivaraha 
Annavi amd Ramalijaga Annavi. The totUl 
amount of outstandings set apart to. Rama- 
Unga Annavi consisting of*^37 items as. stated 
in sheet 6 of Ex. IX came to Rs. 32,Oii9- 


6-9. The total of outstandings set apart 
to Lakshmivaraha Annavi jponsisting* of *26 
items as stated in the 7\h sheet of Ex. 
IX came to Rs. 32,038-10-11. The particulars 
of the outstandings ' set apart to the 2nd 
Defccidant, R^inakrishna Annav^z are given 
in sheet 8 Ex. IX. The particulars 
of the three items, e.mouniing to Rs. 5,073, 
set apartf to Myihuswarni Annavi Jare given 
in the 5th sheet of Ex. IX. Ex. IX (a) 
purports to be the rough difift from which 
Ex. IX was copied."’ 

Out of the amounts^ which were allolted 
to Eamalinga and Lakshmivaraha, the 
Subordinate Judge took the six principal 
items* in order to consider the nature of 
the division and the circumstances con- 
nected with tlie subsequent application of 
the monies received in the transaction of 
1895 by thci individual members. His 
examination of the facts is so close and 
his method of treatment so clear and de- 
tailed that their Lordships feel them- 
selves relieved of the necessit/y of 
discussing at length the mode in which 
the parties dealt with the different items ; 
but a few remarks seem necessary to 
indicate the consMeraiions which have 
weighed w-ith their Lordships in the 
determinaTion of these appeals. The 
largest amount ^fhowii in the list is a smii 
of Es. 22,150, which w^as owing from a 
Mutt in the Tanjore District. The divi- 
sion of this sum was made in the follow- 
ing w^ay*'*: Es. 8,700 were allotted to 
Eamalinga, Rs. 8Ji00 to Lakshmivaraha 
and Rs. 5,150 to the second Defendant. 
After stating these facts the Subordinate 
Judge porceeds to show how tliis money 
came into the hands of the personsj to 
whom the several sums w^ere allotted and 
bow these sums were applied. With . 
regard® to this amount of Rs. 22,000 the 
learned Judges of the High Court agree 
wdth the Subordinate Judge* that the divi- 
sion was effective and the various sums 
allotted to the three parties was applied 
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Position of Civil Service under fesponsible 
Government. ^ * . 

IJv. Lloyd George in advocating the cause 
of the Indian Civil Service overstepjjed the 
mark and made some obsoi'vafions which are 
inconsistent with the fundamental principles of 
lespdtisibld^ Government. Hesponsible Gov- 
ernment naeans that the executive shall be*i‘e- 
sponsible .to tile legislature. In the provinces 
in India under the “ dyarchical ” form of 
Government, the minislers are responsible to* 
the legislature. The members of the Execu- 
uvc ^uncil, though not individuaWy or 
collectively directly responsible to the legis- 
lature, are* also in a manner indirectly respon- 
sible. As the whole of the provincial budget 
IS open to discussion by the Legislative Coun- 
cil and may be voted upon by the members, the 
legislature indifectly exercises control over the 
acts and measures of the members of the 
Kxecrltivo Council. It i8,only by certification 
that the Governor can restore the grants so 
withBeld. The executive of the, Gov- 

ernment never likes to be at mlfgerheads with 
the legislature. If he does he is bound to 
come into conflict with the legislature, and in 
such conflicts, le^idature is bound ulti- 
mately to win. Dyarchy has been introduced 
in the provinces as a transitory measure. ,At 
the next stage of develop&ent the Executive • 
Council is bound to go. What would then be 
the position of the Indian Civil Service in the 
Provinces? They will cease to be a part of 
the executive and they v^Il be entirely replaced 
by nuniaters as has been the .case in the 
Dojnaiaieu, 

If SMM of them oceupy the portion of 
secrelaifes. they am boaad to be under the 
direo&n cc Others in lew re- 

eponaufle podtimM are aku hibonfl to be suh- 
ordiaates xi the miaiktarci. m the meiubera 
of the Civil Smidee ndtb ^be develo{»nent of 


responsible Government in the provinces and*, 
later on, fa the Centi’al Government are bout^ 
to DC reduced to the position of 
mmiBteriarofficers as they are in En^Afl^ 
the Dominions. So Mr. Lloyd George’s talk 
ot tlieir being the steel-frame on which the 
conftitutional siiperst^iicture would rest is 
neither logical /ipr rational. It is mere figurelS 
of sjK'ecb which we are not at all disposed 
tak« very seriously. In no country has d 
stnictme of ciyistitutional Qovemnmnt been 
built with such materials. Should the pnsbiJM 
rreniKM* altemjit any . such experimctw 
the striictiire will go to pieces in no ti^^ 
through the pressure of public opinion in In-’ 
dia The Prime Minister, is well-known tolj 
‘juggle in words and^lje does so sometimes to 
please tlio people of India and at other times 
the Indwn Civil Service. But, we are sure, 
that • neither takj him very seriously. The 
O’Doimell civciilar is a much more serious an3“a 
reasonable document. The spirit of it, soifar 
88 wo have been able to follow, is that as the 
provinces advance towards autonomy, they 
would prefer to' organise province services 
for being stlf-coiitained and also for purposes 
of economy. Then there will be very littlfi 
occasion for having •All-Tudia Services. So 
the Indian Civil Service is bo^nd to die out in 
the natural course of events. Not all the 
eloquence of Mr. Lloyd George will be able to 
save it. * 

The present Prime Minister, is a great 
time-server and he makes speeches to pleaw 
those who can influence flbe colleagues of his 
Caliinet tf^biipg pressure on him. In 1917 
when the fate of the war was Ran ging fa tb^ 
balance, when London was fa panic through ’’ 
frequent air-raids and the present imperialisi 
members of the Cabinet were as consotous as 
every commoijer in England that the war could 
not be won but for the help of India, Mr, Lloyd 
George and bis colleagues were profuse m 
theii' promises for the grant of lec^siib^e 
Government to India.' Bui after the* war vm 
won they have taken to quibbling over their 
promises and professions. Mr. Lloyd George 
hae pursued exactly the some petic^ Vrith re- 
gard to Turkey and the Mosmi qotnmu&ity 
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in India. The more sensible seeticm di. the 
intellectual clagses in England do not puddaore 
faith in Mr. Lloyd George’s policy than we do 
here. Persistence In it will only mean disaster 
to the Empire. Since Mr, Montagu's resign- 
ation, the ipfluence of the Sydenham party has 
been paramount in the British Cabinet and 
that would account for the irresponsible talk 
that the Prime Minister indulged in on the 
occasion of the Civil Service debate in the 
House of Commons. 

The recent article on “ Indian Problems '' by 
Coles Pasha, C.M.G., jn the ^une number of 
the Contemporary Review, shows what men 
^ who have more intimate knowledge of the ^ast 
think of the Prime Minister’s Indian and 
^ Eastern policy. The learned wTiter, re- 
' fen-ing to Mr. Montagu’s resignation, thinks 
that It has raised him in the estimation ot the 
Moslem leaders in India and any change of 
his policy by Viscount Peel will be regarded 
with suspicion tfiroiighoiit India. Then he 
goes on to say : — * * 

But no matter what India may think of Mr 
Montagu, statesmen likef Lord Sydenham, and 
other Imperialists cannot forgive him for the part 
he played in the intloductioa of the Indian 
Reform Act, which they maintain is largely, if 
not entirely, responsible for the existing UQrest. 
On the other hand, there are many, claiming to 
know their India equally well,« who hold that but 
for Mr. Montagu and his reforms, our ppsitioil ki 
Ind^ would be eveci more critical than it is at 
' present. Again, there are not a few who are con> 
viujced that the mi^handliig of the Turkish Treaty 
hag brought ab6ut all our troubles, not only in 
India but throughout the Mohamedan world. 

The abote fairly sums up tlv5 different shades 
of English public opinion regarding Indian 
problems. In the same article the learned 
writer says* that it is the Prime Minister and 
not the Cabinet who is chiefly responsible for 
the Turkish Treaty and it is he and not Mr.^ 
Montagu who is responsible fer Hidian unrest.* 
He says : — 

Although the Cabinet must be held to be coUec< 
tively nesponsible for the Turkish Treaty, it is the 
Prime Minister, hypnotized by Venzeloos, who took 
the leading part in dreeing up^thc conditions, 
forcing his views, as we now learn, on both the 
French and Italian Governments. We may safely 
conclude, therefore, that as far as the Indian 
Moslems are concerned, it is Lloyd George and not 
Mr. Montagu who is respoasible for the Indian 
unrest. * 

The learned writer views ‘the situalioti in 
\he right perspective, and although we are no*^ 


to' his the beit 

ttiefitns of d6iitig^ away witn thh dSS.1 control at 
present exercised by the ^pdian liegislatures 
and the Indian Civil Berrios, yet theie oto be no 
questipn that fWHh the growth of Responsible 
Government in India, the* duties Uf the Indian 
Civil , Service will be, as he 8>ys, “clerical 
rather than /^governmental."/ The observa- 
tions of thiia ‘eminent writer will show how 
absurd is Mr. Lloyd George’s steel-frame 
theory oftthe Indian Civil Service 

In the not verjr distant future the duties of the 
I^ndfen civilian will be clerical rather thar^ govern-^ 
mental as much of the work -now performed by 
the Civil Service wilLbe in the hands ot,the elec- 
ted politicians., It may possibly be necessary • 
to create, as in Englaind, a “ superior “ and “ in- 
ferior ’’ Civil Service, but in a poor country like ' 
India the cadre .of the “ superior service should 
certainly not correspond with the ’cadre of the 
existing Indian bureaucracy, which was framed 
to attract highly educated firitishet^^tO' pass a 
lodg period of their lives in foreign Jahd not too 
healthy surroundings. 'Rather thaii- encourage 
Indians to enter the existing covenanted service 
< it would be far better te create a new service with 
a cadre calculated to meet the mew conditions ; 
to this newly created service Indians o/i/y should 
be admitted. At the same time, recruitina for the 
covenanted service might be limited, ana reserv 
ed exclusively for Britishers who may be required 
to All gaps during the transition stage, and the 
young men joining should be given clearly to 
understand to what an extent the service has been 
modified amd what the future has in store for 
them. Every encouragement sho«ld be given to 
men actually serving «.to complete their periods of 
service, as India now require experienced men 
to teach and inspectc rather than young Aen for 
executive duties. It will assist if certain dis- 
tricts Were reserved exclusively for Britishers, 
rather than mi^'British and Native executive 
officers in every unit. By this means the youngei 
men can still learn their work, whilst the senior 
men’s services can be utilised as Inspectors in 
districts officered entirely by natives. The Gov- 
emmcint *is apparently afraid to publidi the 
msunes of the civilians who are asking to go and 
the Press deplores *the fact that go few British 
students are now ottering to compete. This is not 
surprising, as little has been done to encourage 
the older men to remain, and the young civilians 
going out to India may find themselves posted to 
a district with constantly increasing numbers of 
native executive officers as their sole companions 
for hours of recreation or sport during the rainy 
season. What is required is a well-iKought-out 
scheme of service during the transition stage, a 
scheme* which will give the British civiliflins much 
congenial occupation for mai^ years to come, until 
in fact the old order has entirely nasseid away. 

It is not for a moment contenaed that India of 
the future will be better governed than it hUs been 
by the Covenanted Civil' Serviee of the past', but 
as we are pledged to foUow the/*poIicy otflome 
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llvile,-it ^ idle laow t 9 > ajrjjue that^ 
Indians wiJj^^n the long yuh be the ajperers^ Xat 
them finid it out for themselveB. , At the eame 
it shoulA lJfe olearlj^ demonstrated by botli t^^ 
and dem that the inlliatiTe resfcs with the BHtish 
Governum^. We Bhonld refuse Ijp be stampeded 
by Gandhis erjjdlow ..the clock to be stopped by 
Die-hards who will ^not recoi^ise that nations grow 
up. as childrejpE^ild prefer to walk by themselves 
evfea if they’ occasionally fall. I 
— ; — •• 

His answer to the opponents 'of Indian Tie- 
Ipims in England on tne ground tli8,t it has 
set up a;n oligarchy; is also very suggestive and 
interesting. He goes on to yay 
It is these Die-hards who are loudest.in their 
xocidemnJKion of the lifontaftu Reform Act, which 
they maintain merely tramfers odr control to an 
• <»ligarchy largely composed of Brahmins, and that 
in reality the masses are no nearer self-govem- 
ment than they were before Mr. Montagu went out 
of Jliis way to stir up . their peaceful sluhibers. 
The.?bi<wntlemen, however, fail to realise that 
goyernmetrtE^cahtigt be anything else but oligar* 
^'hies, som^ime^ composed of Liberals, sometimes 
^ ef Oonservatives, and probably in England in the , 
\iiear future, of Labour. The sole advantage which 
. we^ Bcigland possess is*that there is always an* 
^alternative oligarchy ready at" hand. When the 
'‘‘^anlyin the street'" gets fed hp with the he 
cah oy <iia vote select another, but an oligarchy 
of some' sort he must accent, whether he likes it 
or not. Hitherto in India the native oligarchy has 
always been in opposition has never had a 
chance of demonstrating its capacity to govena. 
In, the future the trouble will be that, for some 
time at all events, there will be no opposition oli- 
garchy to come to the assist^jnce of the man in the 
mud-hut when be feels that, the governing oligar- 
chy iii^not giving him all t^hat he is entitled to. 
Tim^and experience will remedy this, but it seems 
clear 4bhat until you have a native Govemment of 
some description you cannot exfilct a native oppo- 
sition. The solution ^df the probfem lies in creat- 
ing a ^vernment oligarchy, but fostering at the 
same time an opposition oli^c^ to keep the 
government oligarchy frojm , abusifig its lowers. 
Moreover, until this oppdsitibn oligarchy is cap- 
able of taking care of tne interests of the imder- 
dog, the powers of the ipvernment oligarchy mupit 
be restneted by the- paramount Power. Thu Mr * 
Montagu endieavoured. to do by creating the Dyar- 
chy form of governnmnt-ranother way would have 
been by the f eserva^n of power, taking a hori- 
!!ontai rather (than a verticil form, and creating 
a *noi»9iated Chamber of Council to control the 
Lower House; composed of elected members. This, 
in the opinion .of the writer^ .^uld l^ve been the 
better^metbodi, and it is interesting ,to note that, 
if we may) judge from: the reports in the Press, it 
is the method the Egyptl^jn' Commission revising 
their \con#ild||jbn: .to It is sincerely 
hoped?^jbbflljtteE^ will succeed, 

but fostering the oppositiuu must mot he lost sight 
oh, oven tp the iSShgth of recalling ^aghlul Pasha 
(oohtrite, jit us trust) to lead the opposition. Such 
' • 'W ■ • - 


«« Jn<%,when the 
movmeL deqp it6n'<ra;op*ratioa 


LA^^D ACQUISITION BILL.“^ 
(OovMnued'frm p, cUvf) 

" The question th^fore nt once arises what 
should be the machinery* for testing thti 
matter? Mr, Ramayya’s Bill has no doubt been 
adversely commented upon from different 
view points. It has been allowed, by the 
Government of<Bengal, however, that there is 
no provision in the Act for checking an im- 
proper acquisitfcfi, and that they would like 
to have a definition of the expression “ publics 
purpose ” if legislation was to proceed on the; 
lines indicated hy Mr. Ramayya in his Billg 
but, at the same time they have gone th^ 
length of saying that so faf as they ere aware',*; 
there is no real grievance in Bengal on thist 
account. It is no wonder tlmt the grievance-^ 
should fail to attract the alitention or notice^ 
of the superior olBciiflg*of Government because . 
sec. 6 of the Act stifles ell scrutiny of the 
matter’ by any constituted extraneous authority, 
at the instance of the |ggrieved party, anew 
is extremely unlikely that the subordinate 
officials who bring about such cases of impro- 
per acquisitions of land, should ^’hetber toey 
consider their proceedings to be right, or wrong, 
themselves go out of their way, and bring for- 
w'ard ii'regularities of their own creation to the. 
notice of Government, As a rule, therefore, 
the illegality or impi'opriety*ofr an acquisition, 
wherever it exists, lies buried in the forgotten 
pages of the office records. 

Rules no doubt have been made for the 
guidance of executive ofi|cers of Government in 
the matter of acquisition of land for a public 
purpose, as in other matters, but ft is unlikely 
that the rules themselves should lay down any- 
thing that is not in the body of the statute 
itself or shmllff^o to clear up doubte which mjiy 
enshroud cases on the border linfi. The officers 
of Government entrusted with an undertaking, 
have also the inclination of their own minds to 
reckon w'ith which tend to reduce uniformity 
of principle iif the practical application of tite 
Act. • ' 

It has been stated by an officer under the 
Bengal Government, just as it .was said* when 
the Bill of 1894 wg'a under discusemn that “ the 
l^st test of a public purpose- w^uld. be one 
which would jugtify the expendil^e public 
funds,” and therefore a rOovfifnment 
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,WO]ild be the best judge in the mattef. Fur 
one thing, is this not arguing in a circle? 
IRuIea and good ^tentions notwithstanding, 
experience tends to shew that unless there is 
some extraneous authority to test, in a suitable 
case, whether there has been w error or not 
in their application in practice, lapses are 
bound to occur jfrith greater frequency, and 
once a precedent is created, it will tend to 
.mate fresh precedents, and the provisione of 
Act, interpreted in this manner will, unless 
infaerwise checked, go to undermine what has 
Jeen described as the “sacred rights of pro- 
perty.” Further, the executive officers having 
once launched upon an undert^ing of doubtful 
public purpose, are not likely to retrace ^their’ 
'^teps, and stultify themselves, as it were, by 
%o doing. One is thus able'^to see how the 
chances stand. 

Suppose W, X, y and Z are properties which 
are situate side by side. W is acquired for 
the purposes of Oovernment in one branch of 
the administration which may be described by 
the letter A. Declaratiorfs are issued separately ' 
for the acquisition of properties X, Y and' Z, oh 
different dates, for pui^ses of another adiuiinis- 
tTation B. But furtlipr prdyeedings are. there- 
after susjiended for some two or three years. 
During this period of suspension circumstances 
change, and property Z with other pipperties 
are given up and withdrawn for acquisition 
under the altered circumstances, under the new 
conditions. W is also no longer necessaiy for 
the purposes of ^admiyistration B, but is re- 
tained by Government, along with X and Y. 
Some five or six years after the original decla- 
ration under sec. 6, suppose the Collector under 
the Land Acquisition Act proposes that in order 
to save payment ii^ respect of the valuable 
structures and other things on property Y, let 
property Z* be again acquired putting forth in 
the declaration that it is wanted for purposes of 
administration A, but in reality to, make over, 
X to the proprietor of i at aWaraalion, in ex- 
change for that part of Y on which thero are 
valuable structures, etc., and induce adminis- 
tration B to give up X, for which administra- 
tion it Was declaretl to be under acquisition, 
and to take Z in place 6f X, thodgh the adminis- 
tration B cannot put property Z to any use 
in the imifiediate future ; and all this is to take 
place under private arrangement, in fieu of 
money compensation. this means and 
under colour of the Land Acquisition Act, some 
lacs o^ rupees are gakied t by Government. 
Will such- a pipceeding come tindei’ the expres- 


sion public purpose,” unde* theiLand Ac- 
quisition Act? All this seems st^ge, but 
truth is sometimes stranger^than ficyon. ' . 

JOGBNDRANjflH MU8l|mEB, 

M.A., B.Ifc, n.L.A. 

( 

.(To be conUmed,V • 

a ^ 

*•' — 

, LONDON NOTES. 

f 

(From oub Corbespondbnt.) 

3-8-‘2‘2. .The Judicial Committee concluded 
the healing to-day of the appeal frong Lahore, 
Khawaja Muluimmed Hamid v, Mian Mah-’ 
mud, and their Lordships have now risen lor. 
the Long Vacation. The next sittings are ex- 
pected to commence about October 17th, 

The above appeal was argued before othe 
Bpard for six days and raises queetjVms'i^f con- 
siderable interest with regard ,tp,-the religions 
institution at Tannsa near Deva Isinail Khan. / 
Muhammad Snlemap. came to Tannsa as -a 
young man towards the close of the .'18th. 
centui 7 and was detained by the Pir of^Malwi 
in Bhawalpur and lived as an asoccic and 
teacher until bis ddhth. His grandson Allah 
Baksb vho was apparently a very tfusiness like 
as well as a saintly man, had a marble mosque 
erected at Tannsa, and a family tomb, and 
other costly buildings. Tliesg buildings and 
other property of cpnsiderable value had been 
acquired from offerings made by pilgrims and 
paddy from a trade and agricultural Vursuit 
in whiph Allah Bukhsh interested himself. 
In September 1601 Allah Bukhsh died, having 
before his death ordained his sons 'Hafiz Mian 
Musa and Mian Mahmud. Disputes arose 
between these two as to the right of tecoming 
Sajjada-Nashtn and as to the partition of the 
property.* The disputes were submitted to arbi- 
tratidn, but befoiie they were finally settled 
Musa died, and disputes arose between his son, 
the Appellant and Mian Mafamqd the 1st 
Respondent wbidb ultimately resulted! in the 
present suit. The main points in issue were 
as t6 the right to be Sajjada-Nashm, whe- 
ther the property in dispute had been 
dedicated aa wakf cv not. " 

Messrs. DeOruyther, K, 0., Beaatt 
mdt ^bi for the A^llants. 

Sir Q. LowndM, K. C„, M9i»n. E. B- 
Raikes and A, Reahid for tbi Bbii^otidents. . 
Judgment was reserfed. 

0. D. M. 
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HlOH CotfllT Noticm ;• ..dll 

Ediioiual * 

*aJa5f^oodiooBe,t'mowdUt High Court .. * •• d*m 

' Luid Acquisition bill .• , •• • •• 

reports (Am IndM.) 

. ORIGINAL SIDE, 
aiah Court, Original Side, will be closed 
for tlfiNldlmaaL Vacation (including Mahanum, 
Mabalwof^lipse of the Sun. 
and Kill Pujas! Bhratridwitiya, • JagadhaUi iuja 
^ 1 FaAa-Doaz-Dahom) on and from I'riday, the 
September, to Saturday, t^e,llth 
3\both days inclusive, an^ * 

•NRiti^ on Monday, the IStb (November 1922 
• ffhe^ces of the Court, Original Side, sdl be 
closed for general businesfh for t'je 
lion on an4 from Friday, the Septegier^ to 
Wednesday, the 8th November 1922, both days 

Judge will remain in town for “I'Sent 
business iind arrangeracats will be made ^er the 
aSauce of.?simh Superior and soWmate 
(ifficei'8 a3 be required foi the <liRposai oi 

'Th^firs*t'motion-day att«» the holidays will be 
Momyiy, the 13tb November 19^ 


Jpt September to 24th Septombor 


I3y Ord^% 
tjbKe 


Hioh Court, 0. 8. ; 
The 20th Auqmt 


MauScb Rbmfrt? 

Bc^sfrar. 




2fith September to rZfli November 


High Court, 0. S.^ 

Thf' oOih A\n)uU 102"^. 


. Mr J. M. Ghoflb. 1 
], Harrington Steed 
failing him M. J. ^ 
Gotta, 64, Bovrba^ 
Street. v 

Mr. J. S. Cotta, fas 
inghim Mr. F. Pu 
sett, 168/1, Lo^ 
CirouJar Road. 

Maurice Rbmfry 

B&fistnn 


£rrU^nd\M;oniiay th% ilth^^ 

11 ft’rlrtck othei’wifee Hifl Lordship will sit o ly , 
lieoial appiontment aPfli^a^on ^Jich sliould 
be made In writi^ to the Officer on duty. 

Such- urgent Chamber apphoationis as 
diSwM of by the Registrar 
heiSd^V the Master <>» the following s^c.h«> 

3yiie»&ST» £ nth 

'aftor which Sent Chamber app ic«taon% w.il be 
taken, by epeciaPappointmcnt we-)* & 

trar till the end of. the long vacation, except rron 
9th to 23td OtfWber when such ’’ 

taken by the Offitor on duty ' 

N'o oth^i^''apphfotwrt/f iriW hr tatcen. 

The unflermentioned principal officers wdl be o 
duty duriiUjihe long vacation: ^ 


APPELLATE SIDE. i 

It is lu'reby notified 4hat the High Court, Ap 
pellate Side, will be closed for the Annual Vacs 
tion from Friday, tl;c 1 st September, to Saturda,^ 
the lith November. 19t2f both dayo inclusive. 

Tlie Hon’ble M^. Justice Walmsley and •A 
Hai’ble Mr. Justice Pearson will sit as ih 
Vacatioin Judges, except during the following Coui 
and Cazetted (Executive) holidays, vk. 

Gazoitod and Court holidays Sutnrday to Monday, <ho 2inl ' 
on ftcronnt of Muhufrum. to 4th Septoftibor 1922. 
Gazpttf'd holiday on nccoiini Wednesday, the 201h Sap- 
of Mahalaya. tember 1929, • . , 

Com I holiday on accouni of Thursday, the 2ifet Septem- 
th(> Etlipw* of tlie Sun • bot 1922. 

Ga’/oiied liolidays on account Monda3i*to Friday, the 26lh 
of Dnrga and Lakshmi September to 6th October 

Piijas, 1922. 

GazrUed liolidn)^ on amnint Thiirisday and Friday, the 
of Kali Pujn . • 19th and 20th October 1922. 

Coni t holiday tm account of Sunday, the 22nd October 
IHiratriditia. * IP22. 

Ga/cttcd lioUdays on .iccoiint Sunday andjifonday, the 29th 
of Jn>?ndIiotn Puja. and 30th October 1922. 

Gflypltpd holiday On account Fiddoy, the 8rd November 
oi b’atcha Donzdahom. 1922, 

Notice a^o \he dlys on which the Vacation 
Bench will tit for the hearing of motiwas and cases 
in which Vakila arc ccigaged, and as to t^ distribu* 
tion of business, will be given from time to time. 

The Office of the Appellate Side will be closed 
fo'l' the Vacation from Wednesday, the 20th Sep- 
tember, to Suftday, the* 22nd October. 1922, both 
daVs inolutive. „ , . 

Such Bench Clerks, Editoro, Translatora, As- 
sistants and Typists as may be required will attend 
throughout the Vacation, except on tUh Court’s 
sanctioned holiday and the Gazetted holidays 
above specified. 

, F. B. CousqBiL, 

Offg. Begiftrar, 

The SStft August, 1032.’ ■ 
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clxii THE CALCUTTA NOTES. XXXL 

Sir John WoodroBe, Kt. and his treatise on the Law of Receivers and la- 

Mr. Justice 'Woodroffe’s retirement from the junction ar^ best known. Those whft knew' hitii 
Bench of the Calcietta High Court is not only as a mere lawyer and a knew ^ry little 

an irropai-able loss p the High Court but also to of him. It is only his fiar^ndd^whq kwbw^ that 
the country at large. He w^as not Only an the artist, th^ philosopher, and to^. certain 
eminent Judge but also an Oriy^Ualist of no ex tentV the spirit of fhe scboolman preponderat- 
small merif. In the earlier da^s^ot* the Britisii ed in him. For maiiy years hemade<a special 
l ule wdien Englishmen came out to India, they study' of the jTodantas and theif^nkas with 'the 
had, in the then 'conditions drv'locomotion, to help of a B(*alimm Pandit. He took special 
adopt India as their secefnd home. Those care to appreciate and interpret Hindu culture 
amongst them who weie of an intelleclual from itt^ very, fountain head. He deplored' 
'^urnof mind took to studying Orier\tal literature English educated Indians neglecting the great 
and the world is indebted to many of them culture that their ancestors had attained 
ior adding to its fund of knowledge, ideas and in the different avenues of intellectual life and 
| thoiiglit. Jones, Colebroc/lc and Wilson accepting the modern materialistic * strife as, 
l^tudied Sanskrit with the help of Brahmin the end of tliis mortal life. Altlioiigh we did 
|?J\indits 0.11 this side of India and the pidneiu* not always see eye to eye with him as an ex- ’ 
|)\vork tJiat they did for popularising Sanskiit ixment of Hindu culture yet we always appre- 
\ study amongst European scholars will never be ciated^ the sympathetic spirit witJi w^hich he 
? forgotten. The name of Sir John Woodroft'e interpreted it to the world. ^PeoLde^.k^tiT’apt 
also wdll go down to posterity as of one to r think that he was perhaps a. fSeiifse. But 
: who JiaScHot lived in Jndia in vain. To young those who know' him intimately that 
^^.Woodroife when he came out to India, India w'as far from it. He was of a very theerful/ 
f Was not an alien coun<try: His father Mr. » and lively dispo^tion in his private life. 

■ J. T. Woodroffe, who spent the best part of his natural amiawlits of his character, hisAvide^. 
fife ill tills country, seiu'cid in various capjcitk's cultufe, his artistic and literary taste gi^heriST 
tom a Small Cause Court Jiidge to that of the i-ound lum a very wjide circle of friends from 
Advocate-General of Bengal. His ability every community and notably from amongst 
as an advocate was next to that of none tlie intellectuals in Bengal. *He was a gre^it 

at thp Calcutta Bar, where he amassed a patron of Indian'’ arts and crafts and made 

large fort^une. Young Wotidroffe after com- many valuable collections of them. We wish 
pleting his education at Oxford, got called to those amongst us who claim cuR,iire and educa- 
^ihe .English Bar and came out and joined the tion wore equally keen about them. 

Calcutta Bar in 1889. ^ He never felt himself 

out of his elem^f in India. He w’as descend- ^ 

ed on his mother’s side from a European As adjudge, he was eminently sound and 

family long settled in India. His uncle Mr. always avoided fbe tendency so very common 

Hume, the public prosecutor^ was a familiar amongst erudite lawyers of sbow'ingcoff his 
figure to many of us. JMr. J, G. Woodroffe, learning. He was always patient and 
naturally, needed n6 introduction when he courteous to piembors of the Bar and in his 
joined the Calcutta Bar. However talented a own quiet way extraordinarily independent on 
junior may be, he floes not get on at the Bar the Bench. At times his judgments ran 
as a house on fire. He was from the very start ^ cf>"fmter to popular* views of facts as in the 
a very industrious, earnVist and ffc 'determined ' Midnapur case. But we ‘ doubt / whether in 
sort of a young man. When he had no Court coming to the conclusions he did, he took a 
w'ork one found him quietly sitting at a corner partisan view. We strongly commented on his 
of the inner room of the Bar Library compiling judgment, and w^e have reasons to bfelieye. that^ 
his “Law of Evidence.” Such an industrious our comments were resented by somei^if his 
and plodding young mnn .was bound to make colleagues but never by him. Wo had a laugh 
headway at the Bar. In 1904, when still a over the matter whein we met afterwards. He 
junior of much promise and quite young in was asekeen about maintaining the’ indepenef 
years, hf was offered and accepted a Judgeship, ence of the judiciary , and safe-guarding the 
It was a very wise choice on ^his part. ]3ut for fundamental rights and libertms of the subject 
it he could not have acquired the literary repii- as any other Judge as his judgment in Stall- 
lation he has. He is the autl\or of many legal man’s case will show. We wish him a happy 
works, amongst which, liis commentaries on the and long life and a useful career* He is now 
Evidence Act and the Code of Civil Procedure, oply 57 years of age. 
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fitlE J©HN WOODROFEE. 

'ARKv^^L AT High Court. 

Sir t 'h!)i WooclAfte was presented with a 
larewelt^xh'ess by the membei% of tlia^Vakils* 
Association at the B 9 f(h C(|urt on Thursday last. 
At eleven o’clock all the Jiidget assemWed in 
llij^ Chief Jusroe’s Court whiA was packed 
with members of the various branches of the 
K^gal profession and the public. ^ 

, Jiabii Basanta Coomar Bosd, President of 
tlie Vakils’ Association, read the address which 
Avas as'rtoHows : — , , , 

My Lord— It is wifji feelings • of the 
.deepest ^regret that w^, the •Vakils of this 
Hon’ble Court, apjw'oach 3-0111* Loi^ship to bid 
you farewell on the eve of your retirement from 
tJie Bench. . During your connection with this 
Cojj^ first as an Advocate for 15 years and 
their^aL.}U*Jiidge for 18 years, you have,^by 
your suavit^of manners, your attainments and, 

S i^,/ybiir sympathy with' the people of 
intry, earned the.esteen:^ and gratitude, 
vho came in contact Jvith you. Your 
common sense and tlmrough knowledge 
principles of law , combined with'® your 
unfailing courtesy, strict •impartiality, and an 
earnest desire to do justice, made you an 
exemplary Judge .• Your retirement will be a 
decided loss to the High Court of Calcuy:a, 
nay, to the whole country. Amidst your 
arduous duties'^on the Bench, you have also 
found lime to enrich legal* literature by many 
ViUuahfc contributions, both as commentaries 
and original works. We cannot on this 
4»ccas?bn omit to express our^gratefuT appre- 
ciation of the good work done* by you to our 
country in other spheres of action. The In- 
dian Society of Oriental Art which has recent- 
ly secured the recognition of thd Government 
will bear testimony to your solicitude in the 
cause of the^negleqted arts, and crafts oT tUp 
Bast and of Indian painting and sculpture, 
fn the domain of religious philosophy, your 
labours have removed the ignorant obloquy' 
from thq • Brahmanic Scriptures known under 
the na^e of the Tantras, and the erudition and 
scholarsliip you have brought to bear upon your 
exposition of \his abstruse . subject cannot fail 
to excite wonder and admiration even o^ those 
outside the BrahAianic fold. It is not possible 
to enumerate here all that you have done, ..but 
We cannot help mentioning one other matter, 
the fearless ‘impartiality with which you 
repelled the aspersions cast on the civilisation 
of India, with its historic pa^t, and the 
thoroughness-,- with which you have done it? 


In conclusion, we beg to assure you that j^our 
large heart and even temfcer have earned for 
you the name of Ajata-Slatru. We heartily 
wish you a long happy and brilliant future — a 
future in wh^ch, we doubt not, yop will malve 
further contribntions to the advancement of 
truth and to tjie welfare of India. 

Mr. S. R. Has, Advocato-tTeneral, on behalf 
of the Bar associated himself with all that wwis 
stated in the address. 

Babu Mohini Mohan Chatterji, President oT 
the Tncorpofatttd .Law Society, felt it a privi^ 
lege and an IkWui* to be associated w'itli all 
that had been ^d. 

The (-liief Justice said : My learned brothers 
and*I have already on another occasion e.\- 
pressed our sentiments tow^ards Mr. Justice* 
Woodroffe. It would not therefore be seemly 
for me to I’epeat that which we have already 
said to him. We are glad how'cver to have 
this opportunity of assocj^ating ourselves witli 
what has been said by 1hos<^ who Jiave tpokeii 
on behalf of the diffefefit branches of the legal 
profession. It is with great regret that we re^ 
gat’d the retirement otour learned brother not 
only from the personal point of view" but 
from the public point of view\ His retirement 
will undoubtedly cause a great loss to the 
Court. We have however the confident assur- 
ance that though he personally \^^11 not l)e 
witli us, th^ good work which ho has done in 
the Court and in India will provide a fitiing 
and a lasting memoriBjJ of a learned and an 
upright Judge. We jojn with •you in wishing 
him many years of life, in which he may enjoy 
the repose, which he has so well earned. 

Sir John Woq^lroffe said : — I thank you for 
the address with w^hich you have honoured 
me. 1 am indeed sorry *to leave a country in 
w'hich I have lived the greater parf of my life, 
that is for some thirty-thr^e years and which 
is for this and other reasons a second homo to 
*me. Thouft# drcumStances tompel me to 
retire, I am glad that I do so w"ith a knowledge 
that my work as a Judge has satisfied you and 
that for •those and other reasons I have 
your good wushes. If I have been able 
to carry on ray judicial wwk it is because 
you have b^n my collaborators. I thank you 
for your help and courtesy. What I have 
done" is with your assistance, for the /elation 
of Bench and js that of co-operators in the 
work of justice. You have also spoken of my 
work in the propagation of a right understand- 
'“ing of the great civilisation of Indiai This 
also is a work of justice though m another 
sphere. >have been moved to uriaertiifeu it 
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by reason of my affection for. the country as 
also because of my great debt to it ootih 
niatevial and intellectual. This is to use a 
Sanskrit term my Arsha* Rina.” Justice is 
liere also correct judgment, that, is the dis- 
cViminalion'of what is true aiyl false, of what 
is woj’thy of praise or reprobation with com- 
pleted impartiality ‘and freedom from all racial, 
Rational and credal prejudice. ‘What I owe to 
""'India cannot be fully expressed here. I thank 
for your good wishes for my future which 
wishes I heartily reciprocate, trusting also that 
, 1 am not to-(iay saying a last/farewell to you 
l^ind your country, but that lAuay see both in 
/some neighbouring years. If unhaiipily this 
irhe not so, I wdll say good bye and with it 

ask you to accept my good wishes and my 
■'tlianks^ 

LA.N.D ACQUISITION^ BILL. 

. ' (ConlimffMl from p, clx.) 

j ^ 

Before coming to a. «consideration of the 
remedy which may go to meet the situation, 
attention may ho invtt^d to another aspect of 
she question, which also^^, seems to i^jquire 
serious consideration.* It is, that lands are 
sometimes acquired for a purpose mentioned 
in^ the official declaration, but it so happens 
that Gov|^niment have no money in hand to 
carry .out'" the project, and llie land for this or 
^ some other reason, sometimes lids unused for 
years together, after being acquired. In tlv / 
meantime, the^,vhlue (fi land, specially in tt : 
vicinity of trade centres and in and about gro\ / 
ing towns, goes up in many instances, and thi 
original owner is deprived, in the name if 
some work of public utility which may i pt 
materialise in the nAir future, of the benefits 
which might have accrued to him from his 
possession, thereof, J)y carrying on his business 
iijion it, or otherwise. A feeling is sometimes 
present in official cirUes tjiat#*where land^ 
though it may' not be put to some immediate 
use for the public, has the chance, at some later 
period, of being put to public use, ij would be 
better for the sake of public economy that it 
should be acquired before prices go up. ' Those 
who entertain such an idea forget that Govern- 
ment has the absolute right under the law to 
compel a |)rivate owner to part \vith his pro- 
perty at a price to be determined, practically bv 
their owui officers : and therefore, for the sake 
of. safety of the private rights of property,. com- 
mercial considerations shoutd not enter into 
the. matter at all. Such considerations would 
be^j^-ihht^siblb'onlxif Government w; 5 re carried 


on on communistic principles and nit on pvin- 
cipi'es which characterise British ?;dministra- 
tioii. 1 can refer to cases w^Hcjre lanj.s/vere ac- 
quired, say 10 or \i year^Ug^,^^ for /.lili'alleged 
purpost^S^of ac(V3mmodation of an exi^ng^'RaiU 
way, but are still lying. Vacant, with only a 
chowljidar’s shed on4t. * 

Tliis inatt^. is one w hich intuiMte 

bearing on the second point mentioned at-uie 
outset. But in this connection again, the ac- 
quisition' lof all. lands being centralised in the- 
hands of Government, and companies orga- 
nised for a definite purpose, (not being in- 
dopendqniljf authbiised in India to acquire 
lands for theif owm*^ purposes, as thty are in 
England by Acts of Parliament), the solution' 
of the questions which arise in the practical* 
application of *lho Act, becomes difficult from 
more ‘ than one point of view'.* There are 
special provisions in tlie English Statuh;;i^^;The 
Lfinds Clauses Consolidation Acts>\S$3, 186U, 
1869) wlicrcby compitnies havin§>^suri)liis or 
superfluous lands are required by la^ to selU 
them wdthin thp prescribed period, or 
no ])eriod is pre^;ribed within ten year^rom^ 
the time limited by the Special Act in g/ies[it5tf"“ 
and to apply the sale proceeds to tli’e ^Durpo'ses 
of the Special Act in question ; an^i in default 
^hereof, all such ^ superfluous lands remaining 
/unsold at the expiration of such period must 
/tlicveii))on vest in and become the property of 
' the owners of the land adjoi»ipg thereto, in 
proportion to the extent of thfir lands respec- 
tively adjoining th^ same, etc. A ^ht of 
pre-emption is also given to the original wvner, 
{Vide ?Jccs. 1^7, T28, T29 and the 
Ijancis ClauseStConsolidation Act, 3845, (8 and 
9 Viet : c. 18)]. By sec. 35 of the ^lailways 
Clauses Consolidation Act 1845, (8 aqd 9 Viet, 
c. 20), pow'ec is given to an owner to object 
on the f^round that some other lands near by 
cwgLt. to be taken, being more fit for the pur- 
pose jn viewv, and R\ich an objection when raised, 
has to be decided by two Justices ‘of the Peace. 
Sec. 37 provides for procedure for the liearing 
of such objections. 

JOGENDRXNATH MUKHERijpE, 

M.A., B.^., jVfJj.A. 

(To be continued.) 
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government lioWs* in spite of the Pretftier’s 
speech, that therlwo quarters from which 
Ithere' was apprencnsion of ^an attempt to 
wreck the Reforms were ;the iion-co-oj^i^^tors 
oh the oneehanii mi the disgruntled members 
'vpf.the British Services on the- other, and the 
' Cbuncil appears for ihe time being at any rate 
.j^ilw-have accepted Sir William Vincent’s assur- 
ance that these Services as a whole were not 
srinimical to the Reforms— and this perhaps 
/may be taken to represent the general sense 
tOi the peo])l6 of the countpf who have had 
the opportunity of studyipg. the Viceroy's 
* speeches taken along with that delivered in the 
; course of the debate by the Home Member. 

The issue of the debate on the Premier’s 
speech in the Legii^lativc Assembly was to out- 
ward appearance dissimilar to that reached in 
the Council of State ; and reading it as report- 
ed in the papers,. oi|e cannot resist the infer- 
ence that this was due pnS'hdv to the tone of^ 
the speeches delivered from the official bench.' 
Sir William Vincent,^ according to the report, 
/‘^deprecated the language jised with reference 
to that great leader of men, the Premier of 
Great Britain, and said that to refer to him 
in that w’lay was ungrateful on the part of the 
^Assembly which owed its existence to his Gov- 
ernment/’ “Was it fair,^’ he continued in 
the. same pedagoguic vein, “that^the Premier 
wli'o had paid such compliments to the 
lAssemblv should* be condemned by them in 
return;’’ and Slot content with this, he de- 
clared that the Assembly in condemning the 
speech would be “ biting the hand that fed 
them.” Sir William’s assurances iii the 
(Assembly with regard to the Civil Service 
which wen<^ further than those he gave in the 
'Council were apparently overlooked in tlie 
atmosphere created by these maUidroit de- 
mands upon the gratitude Assemblyo 

towards the Premier personally. The Premier’s 
reference to the Civil Service, the Home 
Member thought, was intended ^,to guard 
against such a collapse of the executive 
machinery in India asjiad followed the pdden 
removal of the organised Civil.. Services in 
Russia and^> Austria. Otherwise, be added the 
policy of Indianisation stood where it was, and 
I-Iis Ma’jeaty’s Government’s decision to retain 
a substantial element of tbb British Civil Ser- 
^ipe was. not intended to conflict with the 
ptifidy of the increasing assofciatbn of Indians 
Xn that Service. “ The steel frame,” Sir 
Wijbam taid, copsists of steel raa(le in Eng- 


i *' 

Ikud a6 well as in India, but it wil^have to be 
of approved capacity.” ^^Malcolii>|f Hailey 
gjive sound advice when Me wai,the pur- 
9,f tl^ House' ;in. expres8it%^s8clfisfac- 
tion ovW tlie genera! t^rftut of. the Premier’s' 
speec^h bad been sel'ved and it jvas not n^s- - 
saiy to expr^38 it in the forip-'Sf a resolut'fcn, 
but its eSeci) was spoiled by being coupled 
with the threat that thee British people (who 
did 'noft cax'e how they talked about their' 
leaders at Home) would resent an outside 
attack on such a great leader as Mr. Lloyd ^ 
George, who Held a unique position in Europe. 
The Asserhbly natCirally refused to fee treated, 
as school children tfnd passed the following 
resolution: " This Assembly recommends to’ 
the Governor-General in Council that be may be 
pleas^'d to convey a message from this 
Assembly to His Majesty’.s Qqv^-:i'm’ent 
throiigli the Secretary of Stafe.fdi''^i’ndia that 
it views with graved concern -tbS^ronounce- 
ment made by His Majesty's Prime MinisW 
in the HouSe^ of ‘ Commons on the 2iwl ot 
A ugust 1922 aqd that it considers thdt t]^ 
teno’!r of the whole speech and the i^n^imelils 
therein are subversivA of the declaratidhs made 
by His Majesty and His Majesty's Ministers 
and that it is oalqjilated to create serious appre- 
hensions in the minds of this Assembly and 
'of the people of this country both in -the matter 
of attaining Swaraj and of the«5ndiamsation of 
its services.” ‘ 

I ■ ■! — 

LAND ACQUISITION BILL. 

» {GotUiimed from p. clxiv.) 

According to the Indian Land Acquisition 
Act of 1894, Government have to acquire the 
land for the purposes of a company, and make 
over possession thereof to it, and thei’eafter, 
cqase to have any control over the proceedings 
of this company hi respect of th’b .land so ac- 
quired compulsorily.' The Indian. Act has no 
provision in it, corresponding to those of the 
Eu^ |ish Statutes, and a company after it gets 
possi'^sion of the land, can make atxy,^ commer- 
cial of it it likes,, aftemards, at 'the cost 
of thA Xiginal private proprietor/ Tjiis is also 
q,. point '^'<hich the' legislature should take in 
hand witl, > view to meet grpvances that mpy 
exist in cohneciimi therewith. It njust be re- 
membered that from one poii^t of view all com- 
panies exist for the good of the public. At the 
same timS' it is. perplexi^ to.drow the^liiw 
between c%s^ of compaisid^ ??Jhkh.. weV'fiV 
public piuc^sies, and tfioM;; ^whicb ^ 
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(a) That the question o£ the purpose for 
which th^ land is propose4^to be acqiared, if 
left to the decision of tjie Civil Courts, will 
.cause great delay in the acquisition proceed- 
ings, out of all proportion to the benefits, if 
any, thjiit may be expected from* the pixx^dure 
suggested. 

speaking, the Ci\;il 
Courts are ^ tihemselves sufficiently equipped 
with the'-iiecessary kno^vledge ’ for a proper 
V^rcise 'of the functions.with w,hich they are 
pmpo^d to be entrusted in respect of the pub- 
,cih^-noter of tlio declared purpose itself, or 
the. suitability of the land to the purpose of 
the acquisition. It may* be noted that any 
evidence thfit may be adduced before a Civil 
Court with regard to such matters, is bound to 
l;e of a conflicting character, being based upqp ^ 
personal opinion^ of individuals ranged on one 
side or the other^to a large extent, llie trying 
Court ‘will not, in all proba*bility, derive much 
enlighjjftimcnt under the wrcnmstances from 
the emence before it. ^ 

(c) The general impracticsfcility of ,the 
scheme of Mr. Eamayya’s Bill.* 

It must be conceded that a great deal can be 
said with* justice in favour of the objections 
which have been raised against the scheme of 
procedure in Mr. Bamayya’s Bill, although 
there is a body of official opinion in favoilr erf 
some points m it. Whether this Bill fails to" 
get through ' or not, there should, it seems 
clear, be a movement without delay for remov- 
ing the grievances which arise out of the com- 
pulsory .acquisition of lands under the existing 
scheme ''of procedure, from which the public 
now suffef^. A\iy other Bill aiming at piece- 
legislation k not also likely to. me^ the 
sitifation. The wnole machinery of the Act of 
1894 seempi to require revision. Govern- 
ment should therefore appoint a committee to 
investigate into the matter. In this connec- 
tion the EngKsh Statutes are likely to afford 
helpful gnidance\to the Indian Legislature. 


Under the new. Government of 
local bodies are bound to siring into etktfenee 
in larger numbers than befne, In 
the acquisition of land by such .bodies; .loOiftl. 
committees or boards pro^rly constituted fdr 
the purpose, sliould be tlie Judge! as to the^ 
public purpose' necessitating the acqukitfOfl[,;‘ 
within a specified area, aliSb, as to the suit^^ 
ability of any pieci of land proposed to be 
quired to the purpose in view, but under the 
executive control of the Provincial Govern^ 
raents. These local bodies should also decide ’ 
disputes betweei^one party and another as to 
whether one’s Ismd is more fitted for the pur- 
poses of the acquisition, as in England. As 
for hirger projects such as railways, canals, or , 
similar undertaki^igs which are continued from 
one Province to iMiother, there should be a 
deliberative body for the whole of India, with . 
competent co-opted members from the Pro- ’ 
vinces, or local areas likeW to be affected by 
the proposed acquisition, according as the need 
Jfor such members may> arise from time to time^. 
As regards acquisition of land for local pui^ 
poses a scheme similar .,t<A the above obtains in 
England. Generally speaking, there, land .is. 
acquired for a public i3m*pose by an Act of 
Parliament which gives authority either to the 
Btate or to a company to ac(iuirc land for its 
own purposes, and the gentsral provisiqjis of tho 
Ijamls Claiiseg Consolidation Acts, 1846, 1860, 
1869, etc., settle particular incidental ques- 
tions as they arise in course of the acquisition 
proceedings. The preamble •tii the Lands 
Clauses Consolidation Act, 1845 (8 and 9 Viet, 
c. 18) explains the expediency of the scheme 
of the Statute by^stating that “ it is expedient 
to com])rise in one general Act sundry provi- 
sions usually introduced ^nto Acts of Parlia- 
ment relative to the acquisition oP lands re- 
quired for undertakings or jvorks of p, public 
nature, and to the compensation to be made 
for the sam^^nd that^s well for the purpose 
of arvoiding the necessity of repeating such 
provisions in each of the several acts relating 
to such undertakings, as for ensuring greater 
uniformity in the picvisions themselves.”^ In 
India lands not being acquired by private Acts 
of the Legislature, but by an ^executive order 
of Government, the need for settling disputed 
questions by extraneous committee, concern- 
ing the declared public character of the pur- 
jX)8e for which the lands are acquired under 
circumstances simflar to those in England, as 
also, for conlidering the fitness of the .land 
itself fof the declared purpose, seems to .be 
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much greater. If machinery is provided in 
the English Statu&s for the determinaticm or 
(decision of incid^tal questions which are 
hound to arise in course of acquisition proceed- 
ings, there, does not seem to be s^ny reason why 
His Majesty’s Indian subjects should be left 
without it"in another part of the Empire. 

JOGBNDRANATfl MUKHERJEE, 

M.A., B.L., M.L.A. 

(Concluded.) , '' 

■ -■<- - ' 
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Maynp/s Hindu Law anv Usage. Ninth 
Edition. Revised and edited by F. M. Goults 
Trotter, M. A,, Rar-at-Law, one of His 
Majesty's Judges of the Madras High Court. 
Higginbothams, L(/., Madras. 

We welcome trbis^new edition ot what is to 
this day the standard^ v.'ork on Hindu Law.. 
tVe congratulate the author in not attempting 
to improve upon the historical and ethnological 
.sketch of the original authoi* with which the 
work opens. Much ht it may not be, strictly 
speaking, of any legal value but one who 
wishes to appreciate Hindu Law as it is to-day 
and how:, it came ttJ crystcllise in its'^ presKmt 
fornp-will find it botli useful and suggestive. 
In^the previous edition, the opinions and ob- 
servations of Jolm D. Mayne in this connec- 
tion w'ere in nidny places altered, modified or 
added to by the last editor, perhaps, because, 
they were iiof acceptable to him. But Mayne’s 
opinions as such have a value of their own and 
the present editor has done wdsely in restor- 
ing the original teJkt of the author. With 
regard to the legal portion of the work, we also 
thoroughly approve of the plan followed by 
the present learned editor in keeping to the 
method of the treatment of t??ie«ohDject by Ihfe 
original author. Mayne built up his treatise 
on Hindu Law from the case law on the subject. 
He culled the cardinal principles of Hindu 
Law from the, leading cases and also traced 
their development through dater decisions. 
The present editor has done w^ell in keeping 
to this plan and discarding the obsolete lo- 
tions ^rom earlier decisions. He has brought 
the work up to date not ^nly by reference to 
recent decisions but by frequent consultation 
with the Indian members oj the Mad^s Bar. 
He has had the advantage of dfeciissing every 
''‘'point of importance witli Mr. K. S. Krisbna- 


s^ami Ayyanger and the learned editor says, 
that the Chapter on Inherence if; vaore the 
work of this learned San/mtist 8|i(f.^minent 
lawyer than his own. we havh ho|v a rpimber 
of exesdiJent wforks on Hjpdu Law (STif in oiir 
view both to the[' student and the lawyer 
Mayne’s HitfJu law is invaliu^^ The wwk 
is handy, wjorough and a. quite safe guide 
on all crucial questions of Hindu Law. 

e 
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The Law of Civil Appeals in British In- 
dia. By Dr. Nand Lai, B.A., LL.B. (Cantab), 
LL.D.'; Lahore. ^Lahore Law Jov^rnal, 14, 
Fane Roarf, rtear High Court. 1932. 

This is a portly volume of over 750 pages and 
deals with Appeals from Original .Decrees, Ap- 
pellate Decrees, Appealable Orders, Appeals to 
the King in Council , Pauper Appe^^Afipeals 
from Jlecrees based on Awards, •Letters .Patent 
Appeals and Appeals*^^ under Speciti Imperial 
and Jjocal Acts. K possesses all the merity 
and all the defects of a treatise which seeko^fq 
combine in itself both a commentary /and 
digeyt of cases. The portion dealing with ..ap- 
peals under Sjieciak Imperial and Local Acts 
in particular might have been left mt with ad- 
vantage (the provisions of the various Civil 
Courts Acts excepted), because they are en- 
tirely disconnected and cannot for that reason 
lend themselves for scientific^-treatment, and 
the case-notes are hot, as they hardly could be, 
without increasing jUie bulk of the booksbeyond 
all reasonable limits, exhaustive. As to the 
rest, of' the wqri we would have pref6rred a 
treatise which dealt more intensively with 
principles »and less extensively witli individual 
decisions. As it is, however, the -book is a 
monument of industry and application. There 
is plenijr of precious metal lying ’about, still 
toaifcing to be separated from an abundance 
*of dross. Presumably the spade-work the 
author has accomplished in thia^thef' first edi- 
tion will be followed in the next by a real com- 
raenv*^ry on the Law of Civil Appeals Jn British 
India. . ,, 

^ \ V, " 

■' The 1 \w of ; Legal Practitioners in 
Brutish Ii )rA. By Harcndm Chmdra 
Pleader. P\iblished by Benmjendra Nath Palit 
Vahil, 9-1 y Mt(^uhnanpam Lane, Calcutta. 
1023. ; " ' 

At ifioment when a proposal for estab- 
lisbing'^elLcontaiucd Bar for British India is 

\j68 
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I pendia ;nsid^-ation by the Government and 
•“the Tj< atureWl ie^ngaging the attention 
of all ,lr®chea/o!^h*e legal profession in the 
coui)tr/j&e appearance of a book which se^ks 
. to pitr^gether ^the scattered pra-isions of 
general and local statutfs and statutory and 
t other rhles jM^ractice bearing Mn the eubjeot 
in a co-fier^ and orderly Jbannor is very 
opportune. The subject js dealt with under 
the following heads : (1) "Enactments relating 
•to Legal Practitionfrs in British India, (2) 
JJifferent classes of legal practitioners, and 
their functions, powers and duties (3) Quali- 
fication^ Admission and.»Certificates,* (4) Un- 

* qualified legal praotitiopers, tC) Employment 
, of legal practitioners, (6) Touts, (7) Removal 

and suspension, (8) Authority to bind clients, 
(9) Privileges, (JO) Disabilities, (ll)»Liabi- 
liti'^g^,. (|2) Remuneration, (18) Taxation of 
fees ltoiipet.%- (14) Attorney’s Hen for cqpts. 
There ar^oili; appendices bearing on (i) Qiiali- 
‘fications'Md admission^tH) Pees on Taxation, 
Recognised clerks apd (ir) petition writers., 
. A 'carefully prepared subject index completes 

• a. treatise of great merit. 


DEStl's POINT'UOTED INDEX OF CASES, 3DDI- 
ciALL\ NOTICED. 1811 — 1921. l^frjHfcd and 
imblished hij Balwantrai li. Desai, BarWd. 

7fb Edition. Tri^e Rs. 17. 

$ 

Deal’s Index of (‘ases needs no introduction. 
To Jine busy practitioner ,• it is literally indis- 
pens^ible. A new edition of it cannot but be 
welcome. • • 


The Law of approvers. T. P. Maha- 
deva Aiyar, J5./1., B.L., Madras, ^Published 
by the Law Printing House atid the Lajvyers 
C omyaniotj/ ’Office ; Mount fRoad. 1922, * 

This is > 0 . bandy and useful publication, 
dealing? as it does in a systematic and orderly 
manner* with The whole of the law on the Sbb- 
ject. llhis has been discussed under the follow- 
ing lifeads :-;-(L A General Introduction, (2) 
Tender Tind iwjceptanco o£ pardon, (3) Forfei- 
ture of pardon, (4) Prosecution of Appi'ffver for 
^ving false evidence, * (5) Corroboration of 
Approver’s Evidence, (6) Value of Approver’s 
Confessions. The treatment is rounded np by 
a number of appendices followed by a subject 
index. English precedents have been freely 
I'esorted to and light derived therefrom upon 


each topic. Altogether it is a eompa^,,and 
useful addition to the Indjbti Lawyer’s library. 

J- 

Roman' Law. By M, C. Naidu^ Ba/flsUr- 
aULaw, First lidition. Rangoon. T/ii* 
Publishing Co, 1922. ^ n 

Beginners and others preparing for law exa- 
miiiations ‘will find this compact little boN^ 
which in many matters strikes out a line m 
its own Iftlpful. We regret the" numeioU;^’. 
printing mistal^s wliich disfigure an otherwise, 
well got-up m;frual. X 


• & 

Medic \L JujuspRUDExcR am) Toxiooloo 

forI\’D]\. By Uai Bahadur Jaisinq P, Modi^^* 
L. R, C, P. 7. S. {Edin,),wL, K, T, i\ S, {Glassy 
gow). Published by Bntterworth <f‘ Co, (ln% 
din), Ltd, 6', IlaslingsASt,, Calcutta, | 

We welcome the secoifd edition of Mr, 
Jlodj s excellent lrc?iflse on medical jurispru- 
dence. \Mien the first edition of this book was 
publksheil w’e had occ^jfiou to speak of it very 
tavoiirahly and tflejact that a second editioli , 
lias been called for within so short a tftno 
amply show^s that we were not wrong in the 
estimajle w^e made of the book. In this edition 
the book has bVeii thoroughly i^viwd and 
additions and alterations made so as to wing it 
up-to-date. We have no doubt that tlie pr&sent 
edition m which the •usefulnoBS of the book 
has been enhanced will receive tlie same 
treatment tiom the legal and medical profes- 
sioiib as tlie first. 

I , . ■ - .■ 

JtoU0 of dTooto* 

CALCUm HlGk COURT. 

Recent deeielons not yet reported 
(Tb^lmportect obbm to bo folly reportod h^reaftor.) 

Civil Revisional .JiiRifiDicTio.'T. Before 
WalmsleT, J. Civir, Revision Ko.‘ 217 
OF 1922. THE INDIAN GENERAL 
STEAM NAVTGATIVE AND RY. CO., 
LTD.. Defendant, Petitioner ». 'ABDUL 
RAHMAN SAWDAGAR, Plaintiff, Oppo. 
site Parly. Tlic 30th August 1922. 

Carriers l^ct*sec. .9 — Liability of common 
carriers— Proof of negliifenec — Onus. , 

-• ■ * 1^9 •»* . 
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TJie consigned on 19th May 1921 

several bags of potatoes form A. S. Ghaty Cal- 
cutta, by the I)efeij|iant’s steamer to Chitta- 
gong ' vi& Chandplir. The steamer reached 
(^handpur on 24th May 1921. Owiog to the 
strike of thle A, B. Eailway Company, the 
steamer company could not make over the 
goods to the fiailH^ay Company and on the 
tome day the goods were carried by the steamer 
to ‘Naraingunj where upon an examination of 
life goods by a doctor on 1st June 1921 the 
major portion of the potatoes was Condemned 
and the rtot was sold on the next day by public 
iiuction. The price fetched was onereji to 
|he Plaintiff who refused to accept the same 
instituted a suit in the Small Cause CcfUrt 

Chittagong for recovery of the price of the 
^l^oods sent by him. The Judge held that as 
llicommon carriers they are liable to pay the 
^rice as they were guilty of negligence in not 
Piaving communicated i^with the Ilaintifi when 
!i>they could not make ofer the goods to the Eail- 
‘ way Company and in having daily exa- 
mined the ix)tatoes and disposed of them at 
I once before the major portion of them became 
\rottea: ' . 

f/eW— (1) That the Company continued to 
be common carriers as long as the goods w^ere 
in their custody, (2) and that the gnus of prov- 
ing want cof negligence wls not upob the 
PlaintiC but on the Defendant (19*41) 1 K. 13. 
Div. ^267, referred to, 

Babu Monmatha*Nath Mul(erii for the Peti- 
tioner. 

Babus Mohini Mohan Chahravarty and 
Paresh Chandra Sen for the Opposite Party. 

S. C. C. B^le discharged with costs. 


Civil Eevisional Jurisdiction. Before 
WooDROFFE and SoHrAWARDY, JJ. Civil 
Eevision No. 591 of 1921, MAHAM- 
MAD ISMAIL, Objector, Petitioner v, 
SATYES.H CHANDEA SARK^E, Ap- 
plicantv Opposite Party. The 9th August 
^^ 22 . . . 

Bengal Tenamj Act (Vlll of 1885), sec. 
170y cl. (3 ) — Transferee of non’transferailc 
occupancy holdingy if hae an interest voidable 
on the sale and tf entitled to^ deposit. 

The Petitioner landlord sought to sell the 
holding of his occupancy raiyat^Komoruddi 
Si^eikji in execution of a rent decree. The 


Opposite Party who claimed to^ave ikurchased 
the folding from the said n^at ppUed to 
make a deposit of the decret#%oun Court 
under sec.- 170, cl. (3) of tilb l^nga Tenapey 
Act. The.Munaif of Katwa allowejf^ke de- 
posit by his order, djjted tlie 'lOth ’May 1920. ' 
The landlord r appealed. Th^^Subordina.te ; 
Judge of Biirdfwan held followk^'the decision ! 
in 16 C. W. Nr 421, that no appeal lay against’ 
that order of the’Munsifc The appeal was 
therefore (lismissed on this preliminary ground, 
and the learned Judge did not enter into the 
merits of the appeal. Against this order of 
the Subordinate Ju.dge, dated the 2nd ‘May 
1921 the landlord preferred an appear'‘(M. A. , 
No. 244 of 1921) under sec. 47 of- the Civil R’o- 
cedure Code, and also obtained the present rule 
by an application under sec. 115 of. that Code. 
Theii* Lordships held that no appeal lay apd 
interfered in revision : .. 

lleld — That the Opposite Party* not en- 
titled to make the dep'osit, and^ theVorder of. 
jthe Miinsif allowing the deposit was set aside., 

A transferee of a noii-transferable occupaney^' 
holding not recognised by the landlord derives 
no interest by transfer as against the landlord’, 
and Jiis interest is not therefore voidable on 
the sale, and so he is not entitled to make a 
deposit under sec.vl70, cl. (S) of the Bengal 
Tpg^ncy Act. 

JVfllfn Behari v. Fulmaniy 16 C. W. N. 421, 
follow^ed. ^ 

Dayamoyi v. Anahda Mohan ^ I. li. R: 42 
Cal. 172 (P. B.);Tarffkdas v. Haris Glik-f^dray 
17 C. W. N. 163; Ahaniadullah v. Ilaharu 
La/iWy,20'C, W. Sf. 39; Abdur Rahmarr v. 
PromodCy 22 C. 'L. J. 108, referred to. 

Babu Hemendra Nath Sen for th^ Peti- 
tioner. 

Manalvi, A, S. M. A I'rani for the Opposite 
Party. , 

' H. C. S. Rule- made Idisolute. 


Civil Revision.il Jobisdiction. Before 
CuML G, J.— Civil Revision No. i^lO op 
1922. "AIATI BISWAS ». HARIPADA 
PAL. , 'le 28tb July 1922.' 

Suit on a lut. Id-note — Hand-iote silent fls 
interest— If oral evidence adfnissible i-o show 
contemporaneous agreement t&pay interest. 

The Plaintiff, Opposite Party, sued the Peti- 
tioner for the recovery of money due on a 

lio 
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vlmud-fiota allegU to have been iexecuted oi>the 
9tb AtWist 19'2^ith interest thereon at the 
rate o^Mper een\per annum. In the band- 
note^ST" no stipulation Jor pa;^ent of 
any interest, •h«t tl^e Plaintiff “*set up 
an oral.agre^ent to show that the Petitioner 
' agreed to {wWnterest at the Vate sudd for. 
The Judge ot the Small |Qause Court at 
Erishnagar decreed the. Plaintiff’s, suit in 
full. The Defendant thereupon |noved the 
High Court and obtained the present Bute. 

\ Babii Mrkymjay Ghattopadhyay (with 
Bahu Sudhiranjan Rai CMudhury) in support 
of the rale contended thair the hand-note being 
' silent as to any interest payable in respect of 
the sum advanced, the Court below^was in 
error in admitting evidence to prove a contem- 
poraneous oral agreement thereof in ’Mew of 
8ec;«i% of the Indian Evidence Act. Lachmi 
Ghana •?r^nibndra Prosad, 18 C. W. N. 1€60 
and Bat^iedn •v. Jaga^i^ath, I Pat. L. J. 71 


were cited in sirpporl. Vmes Cfu^ra v. 
Mohini Mohan, 9 C. L. H 801 and jfetmntfni 
V. Spalding, 12 C. L. K.»163, which seeiu to 
support the contrary contention are both 
tinguishable. ' « 

mbu Bireiwar Bagohi, in showing causey, 
stated that Oral agreement* was admissible in 
view of sec. 92, Proviso (2) and illustration (i^ 
of the Indian *Evidence Act, and contenidi' 
that 6'oicrfa»Mtii v. Spalding, 12 C. L. B. iQfc 
which wasfin^respect of a suit on a band-no^b;.- 
and Lala Himmat Sahai Singh v. Llcwhelden^ 
11 Cal. 486, i^pported his contention ; J 

H(7d— Wlien a document evidencing a con% 
trust is formally drawn up, it is not open to tli|® 
parties to addi^pe evidence of any contomport^ 
neons oral agreement adding to the document^ 
18 ('. W. N. 12C0, followed. 9 C. L, B. 301 
and 12 C. L. B, 163, distinguished. 

S. C. C. Jlule made absolulc. 


[End Of VoL XXVI,] 









